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ERRATA  AND  ADDENDA. 


Vagi  740.  mrter  line  tirpnty  fk>m  foot  or  page,  make  the  following  addition  :— "  It  is 
the  duty  of  the  Refciatror  to  provide  anitore  and  others,  who  may  be 
entitled  to  iiiNpect  any  instniment  or  dacnment  in  an  action,  with  olfiCB 
copies  thpreof.  On  this  sahject  'The  Connty  Court  Rolos,  1875,'  pro- 
Tide  aa  follona : — 

"  '  Any  p^raon  entitled  to  inspect  at 

n  action  ahall,  on  deliTeripR  to  the  BejtJ: 


A   COMPLETE    MANUAL 


or 


COUNTY  COUKT  PEACTICE 


PART    II. 


BOOK  IV. 


JURISDICTION   AND   PROCEEDINGS    IN   ADMIRALTY 

AND    PROBATE    MATTERS. 


CHAPTER  I. 

THE  CONSTITUTION  AND  OFFICERS  OF  COUNTY  COURTS 

IN  ADMIRALTY. 

Previously  to  the  year  1868,  the  statutory  County  Courts  Jurifldiction 
which  (as  we  have  seen  (a) )  were  established  in  the  year  1846,  of  County 
had,  under  "  The  Merchant  Shipping  Acts"  of  1852  and  1862,  ^^"^ '" 
acquired  a  certain    very  Umited  jurisdiction    in  Admiralty  matteraSfore 
matters.     Thus,  jurisdiction  extended  only  to  a  power  to  arrest  ises. 
foreign  ships  found  within  the  jurisdiction  after  damaging 
British  property,  and  to  determine  disputes  as  to  salvage  in 
cases  where  the  value  of  the  property  saved  does  not  exceed 
£1000.     This  jurisdiction,  such  as  it  is,  appears  (although  the 
I)oint  is  not  totally  free  from  doubt  (b) )  to  be  still  possessed  by 
all  County  Courts. 

In  the  year    1868,  however,   an  Act  of  Parliament  was  "  TJie  County 
passed,  by  which  an  extended  Admiralty  jurisdiction  is  now   Courts  Ad- 
exercised,  not,  it  is  true,  by  all  County  Courts,  but  by  all  mircUty 
County  Courts  selected  for  that  purpose.    The  Act  in  question  Jy^risdic- 
is  commonly  known  and    cited   as    "  The    County    Courts  i  gig  ,>^^' 

f aj  See  ants,  p.  9  ct  uq.  Short  title 

(6)  See  infra^  cap.  vii.  of  thii  Book  at  p.  800  ti  seq. 
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of  Act  to  ije  Admiralty  Jurisdiction  Act,  18G8,"  under  tlic  authority  of  the 

"  TJu  Caunty  followinji:  enactment  : — 

Courts  Ad'  "  This  Act  may  be  cited  as  '  The  County  Courts  Admiralty 

miralty  ^  <  Jurisdiction  Act,  18G8/  "—31  &  32  Vict.  c.  71,  s.  1. 

Jurisdic'  jjj  y^^  following  year — 18G9 — an  Amending  Act  was  passed, 

1868  ''^  '  section  1  of  which  enacts : — 

•^1  A\9V'f       "  ^^^^^  ^^^  ^^^^y  ^^  ^^^^  ^  *  ^^^^  County  Courts  Admiralty 

c.7l,«  1  "'Jurisdiction  Amendment  Act,  1809/ "—32  &   33   Vict. 

c.  51  «.  1.     *       '^^^^  enactments  contained  in  these  Acts  are,  similarly  to  the 
other  County  Courts  Acts  (c),  under  express  provisions  con- 
tained in  the  Acts  themselves,  to  be  read  as  one  with  the  other 
County  Coiu*ts  Acts.     The  following  are  the  directions  to  this 
eU'ect  in  the  Act  of  1808  :— 
County  Courts        **  This  Act  shall  be  read  as  one  Act  with  so  much  of  the 
Ju'SctL       "'County  Courts  Act,    18-lG,'    and    the   Acts    amending  or 
Acts  to  bo         "  extending  the  same,  as  is  now  in  force.*' — 31  &  32  Vict. 

read  as  ono  C.  71,  S.  34. 

with  other  The  Act  of  18G9  similarly  pro\ides  : — 

Comity  Courts        i.  rpj^j^  .^^^^  ^j^.^^.  ^^^^  ^j^^.^j  ^^  ,  rpj^^  County  Courts  Admiralty 

31  d;  32  Vkt    "  '  Jurisdiction  Act,  18G9,'  and  shall  be  read  and  iuter]^reted 
c  71  5  34       *'  ^^  ^^^c  -^^t*  ^^'^^^^  *  The  County  Courts  Admiralty  Jurisdiction 

32  ct'33  Vict  "  '  ^^^'  ^^^^^•'  '*-"'^-  ^  '^^^  ^'^^^-  ^'-  '^1'  »•  1- 

c,  ois.l.     '       As   we    have    aheady   seen  {d)   was  done   on   the   general 

Scheme  of         estabhshmeut  of  County  Courts  in  the  year  184G,  tlie  scheme 

legislation         of  the  legislatiu'e  erecting  County  Courts  in  Admiralty  was  to 

establishing       make  provisions  by  a  general  enactment  for  the  formation  and 

County  Courts    practice   of   County  Courts   in  Admiralty,  leaving  it  to   the 

m  Admiralty,     executive  what  Courts  sliould  be  constituted  County  Courts  in 

Admiralty.     The  following  are  the  enactments  by  which  this 

was  etTected  : — 

31  cD  32  Vict.       "  If  at  any  time  after  the  piissing  of  this  Act  it  ap])ears  to 

c.  71,  8,  2.        *^  Her  Majesty  in  Council,  on  the  representation  of  the  Lord 

"  Chancellor,  expedient  that   any  County  Court  should  have 

"  Admiralty  jurisdiction,  it  shall  be  lawful  for  Her  Majesty,  by 

"  Order  in  Council,  to  appoint  that  Court  to  have  Admiralty 

**  jurisdiction  accordingly,  and  to  assign  to  that  Court  as  its 

"  district  for  Admiralty  purposes  any  part  or  parts  of  any  one 

"  or  more  district  or  districts  of  County  Courts  ;   and  the 

"  district  so  constituted  for  that  Court,  with  the  parts  of  the 

"  sea  (if  any)  adjacent  to  that  district  to  a  distance  of  tliree 

"  miles  from  the  shore  thereof,  shall  be  deemed  its  district  for 

"  Admiralty  purposes ;    and  accordingly  the  Judge   and  all 

"  officers  of  the  Court  shall  have  jurisdiction  and  authority  for 

"  those  purposes  throughout  that  district,  as  if  the  same  was 

**  the  district  of  the  Court  for  all  purposes  ;  and,  from  a  time 

"  to  be  specified  in  each  such  order,  this  Act  shall  have  efiPect 

"  in  and  throughout  the  district  so  constituted  ;  and  any  such 

(c)  See  aufey  p.  II  et  seq.  (rf)  See  ante^  p.  13  et  teq. 
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order  may  be  from  time  to  time  varied  as  seems  expe- 
dient ;  and  a  County  Court  so  appointed  to  have  Admiralty 
jurisdiction,  and  no  other  County  Court,  shall,  for  the  pur- 
"  poses  of  this  Act,  be  deemed  a  County  Court  having 
Admiralty  jurisdiction  :  Provided  that  no  Judge  of  a  County 
Court,  except  the  Judges  of  the  London  Court,  shall  have 
jurisdiction  in  the  City  of  London." — 31  &  82  Vict.  c.  71,  s.  2. 

From  and  after  the  time  specified  in  each  Order  in  Council  31  <fe  32  Vict. 
under  this  Act  appointing  a  County  Court  to  have  Admiralty  c.  71, «.  5. 
jurisdiction  withm  any  dSstrict  as  the  time  from  which  this 
*'  Act  shall  have  eflTect  in  and  throughout  that  district,  no 
County  Court,  other  than  the  County  Court  so  appointed, 
shall  have  jurisdiction  within  that  district  in  any  Admiralty 
cause ;  provided  that  all  Admiralty  causes  at  that  time 
"  pending  in  any  County  Court  within  that  district  may  be 
"  continued  as  if  no  such  Order  in  Council  had  been  made  (e)." 
—81  &  32  Vict.  c.  71,  s.  6. 

In  execution  of  the  power  conferred  by  the  sections  just  set  Certain  County 
out,  an  Order  in   Council,  bearing  date  the  9th  December,  Courts  conati- 
1868,  appointed  certain  County  Courts  to  have  jurisdiction  in  co^^hi^*^ 
Admiralty  (/).    The  Courts  so  appointed  are  all  on  the  sea  Admind^. 
coast    The  Order  in  Council  is  as  follows  : — 

"  That  from  and  after  the  31st  day  of  January,  1869,  the   Order  in 
"  County  Courts  mentioned  in  the  first  column  of  the  schedule    Council^  9th 
"  hereto  annexed  marked   *  A '    shall    have    Admiralty   juris-   December^ 
"  diction  ;  and  Her  Majesty  is  further  pleased  to  assign  to   1S^« 
the  Courts  hereby  appointed  to  have  Admiralty  jurisdiction 
as  their  respective  districts  for   Admiralty    purposes    the 
"  districts  of  the  County  Courts  the  names  of  which  are 
printed  in  the  second  column  of  the  said  schedule  opposite  to 
the  names  of  the  said  Courts  respectively." 
With  reference  to  the  operation  of  the  two  sections  of  "  The  Effect  of  the 
County  Courts  Admiralty  Jurisdiction  Act,"  above  set  out,  it  is  aj^^®  P«>- 
to  be  noted  that  the  joint  effect  is  not  merely  to  give  power  to  ^"^j^J[* 
appoint,  by  Order  in  Council,  certain  County  Courts  to  have  ^w^ol 

(0  **  The  Supreme  Court  of  Judicature  Act,  1873  "  (36  &  37  Vict.  c.  66), 
enables  Her  Maieaty  from  time  to  time,  by  order  in  Council,  to  confer  on  any 
inferior  Court  of  Ciyil  JuriBdiction,  the  same  jurisdiction  in  Equity  and  in  Ad- 
miralty, respectively,  as  any  County  Court  now  has  or  may  nereafter  hare, 
S.88. 

(f)  It  may  be  noted  that  "  The  County  Courts  Admiralty  Jurisdiction  Act, 
ISos/'  contains  the  foUowing  special  provision,  relating  to  tne  constitution  of 
the  (Jourt  of  Passage  of  Liverpool  as  a  Court  with  Admiralty  jurisdiction. 

**  llie  Court  of  Passage  of  the  borough  of  Liverpool  shall,  upon  an  Order  in    Court  of 
**  Coundl  being  made  which  shaU  appoint  the  County  Court  of  Lancashire    Passage  at 
**  hdden  at  Liverpool  to  have  Admiralty  jurisdiction,  have  the  like  jurisdiction,    Liverpool  to 
•*  powers,  and  authorities  as  by  that  OWer  are  conferred  on  the  said  County   v^     5X 
**  Court ;  but  nothing  herein  snaU  be  deemed  to  enlarge  the  area  over  which       -    u    '    • 
"  the  jurisdiction  of  the  Court  of  Passage  extends,  or  to  alter  the  rules  and    ™™»^y  3^"*" 
•*  regulations  for  holding  the  said  Court,  or  to  take  away  or  restrict  any  juris-    diction. 
''  diction, jpower,  or  au^ority  already  vested  in  that  Court ;  and  fees  received    31  <lr  32  Vict, 
*^  in  that  Comrt  under  this  Act  shaU  be  dealt  with  as  fees  received  in  that  Court   ^^  7x  g,  25, 
*'  under  its  ordinary  jurisdiction.' *^31  k  32  Yict  0.  71,  ■•  26.  *      >   *      ' 
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Ailaiiili.'  jariidicdop.  hat  «bo  to  dcfgire  d  Admiahj  jariadic- 
tioB  fladi  of  the  Conntr  Ccnns  as  an  not  w  afipouied.  The 
laagiuec  of  sedion  i  if)  is  ootainlr  v«t  cwn|«eiieQMye.  and 
vonJd  stem  lisaas  to  Tea  in  0>t  Coonir  Coona  ^wdfied  in  tbe 
Ordo'  in  CooiKal,  eidittin  jaradicooo.  not  obIt  bimIk  the  Act 
iaetf.  box  aba  unAerpnrmu  auaaatatK  cuolening  a  limited 
AdrainliT  janadicdoD  on  Connp'  Coons  Raenltj.  Thii  view 
■1,  boww.  Bdmndiat  iaoansnent  vim  the  lancn^i  at 
Mcdon  2  (A),  vliidi.  it  ia  to  be  Mdeed.  {VDvidn  that  "  no 
"  other  Count;  Coon  AaO,  far  Ut  ytirjmm  tf  iku  Ael,  be 
"  ik— t«i  a  Connij  Coon  Inviog  Adminby  joriidiedaa.' 

In  a  noent  tn«dac  h  is  rnggatcd  tbaA  the  cfisct  of 
Mction  5  is  "  to  take  avar,  abject  to  the  |roniQ,  aD  eomum 
**  lav  jnrisdictiwi  as  to  the  daims  meniiacMd  in  mtdom  9{i), 
**  from  all  CoDaij  Coona  mentioiied  io  the  Oder  in  Oontctl, 
"  ud  all  nch  diimt  nem  to  be  nb  jea  to  tite  foraioBt  oi 
"tbe  Act"  (*l. 

It  has  itxtadj  been  seen  (I)  that  em;  Coon^  Oomt  ptnenes, 
in  napect  o<  ita  drrfaury  johadictiMi,  the  ponr  of  eofordn^ 
ila  ovn  jod^menla.  A  limilar  ptmr  is  ooBToved,  in  reelect  <H 
their  Admnltj  JDnad)cti<Hi.  npon  socjt  Coontj  OoHrti  M 
poneM  this  laM-DJuned  joriBdicxitNi  (m). 

Tbe  pmxice  of  prooediire  and  fonns  for  canTing  att  tbe 
Admiiab;  jnriadicaao  of  tbe  Coontj  Coorts  is  n^obtod  bj 
flertain  oHoi,  viiicb  an  directed  to  be  fraiaedbytbe  {olowing 
wkHoom  (rf  "Tbe  Coontrf  Oonn«  Admitakj  JnriedictiiH Act, 
1«8":— 

"  Oenoal  ordcn  daU  be  from  time  to  time  made  naderthiB 
**  Act  for  the  pmpoaea  in  tbit  Act  directed,  and  for  Rg^tine 
"  tbe  {zwuoe  aui  prw^dore  o^  tin  Adminu:?  juh^dklioa  at 
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**  the  High  Court  of  Admiralty  of  England,  and,  as  far  as  they  cellor  and 
^  relate  to  fees,  or  to  the  receipt  and  eigpenditure  of  and  ac-  ^^^ef  <^ 
•*  counting  for  money,  with  the  approval  of  the  commissioners  ^<i™|™l*J 
"  of  Her  Majesty's  Treasury."— 81  &  82  Vict.  c.  71,  s.  36.  ^*^ 

In  ptarBoance  of  these  sections,  a  code  of  orders  was  framed  31  d;  32  Vict 
in   1868.    These  orders,  which  were  not  dated,  have   been  c.  71,  s.  36. 
abrogated  by  "  The  County  Court  Rules,  1876,"  which  deal 
with  the  practice  in  Admiralty  actions  by  Order  XXXIII. 

Ab  r^ards  the  forms  in  Admiralty  cases,  it  is  to  be  noticed  FomiB. 
that  the  enactment  just  set  out  provides  also  for  their  regulation. 
And,  accordingly,  numerous  forms  in  Admiralty  causes  are  con- 
tained in  the  Schedule  to  "  The  County  Court  Rules,  1875." 

With  regard  to  the  days  and  places  of  the  sittings  of  the  County  Sittings  of 
Courts  for  Admiralty  purposes,  not  only  have  general  orders  County  Comia 
been  firamed,  in  pursuance  of  the  enactment  just  set  out,  regn-  ^^j^™^**^*^ 
lating  this  subject,  but  another  enactment  of  the  same  statute 
("The  County  Courts  Admiralty  Jurisdiction  Act,   1868") 
deals  with  the  same  subject.    It  will  be  convenient  to  consider 
(1.)  the  time  of  sittings  ;  and  (2.)  the  place  of  sittings. 

(1.)  As  to  the  ime  of  sittings,  the  Judge  is  required,  by  an  (i.)  Time  of 
enactment  presently  set  out  (0),  to  hold  his  Courts  "  as  soon  as  8i**i»»s»- 
ffio^  be  after  he  shall  have  had  notice  of  an  Admiralty  cause 
having  (arisen  wUhm  the  jurisdiction  of  the  Court  J^    And  '^  The 
Ckmni^  Court  Rules,  1875,"  further  provide  : — 

"The  days  of   the  sitting  of    the  Court  shaU  be  those  Order 
•*  appointed  for  the  transaction  of  the  ordinary  general  business  ^XXIIh 
**  of  the  County  Court  held  in  the  city  or  town  mentioned  in  ^^  ^* ' 
"  the  name  of  uie  Court,  or  such  other  days  as  the  Judge  may 
"  from  time  to  time  appoint  for  the  trying  of  an  Admiralty 
"  action  where  from  the  detention  of  a  vessel  or  otherwise  a 
"ratnomt  determination  of  the  action  is  desirable." — Order 
XXXIII.  r.  8. 

(2.)  Ajb  to  \i!^  place  at  which  the  sittings  of  the  Court  are  to  (2.)  The 
be  held,  it  is  provided  as  follows  by  "The  County  Court  PJ*f  °^ 
Admirtlty  Juris^ction  Act,  1868  "  :—  "**^^- 

*•  The  Judge  of  every  County  Court  having  Admiralty  juris-  31  cfe  32  Vict, 
**  diction  ahw  hear  and  determine  Admiralty  causes  at  the  c.  71, «.  13. 
"  nsoal  Courts  held  within  his  jurisdiction,  or  at  special  Courts 
'^  to  be  held  by  him,  and  whicn  he  is  hereby  required  to  hold 
^  as  soon  as  may  be  after  he  shall  have  had  notice  of  an . 
^  Admiralty  cause  having  arisen  within  the  jurisdiction  of  his 
«•  Court.**— 81  &  82  Vict.  c.  71,  s.  18. 

"The  County  Court  Rules,  1875,"  moreover,  contain  the  Order 
foDowing  provisions  on  the  same  subject : —  XXXIII. 

•*  The  Judge  may  try  or  partly  tiy  the  action  at  any  place  *^  ^* 
**  within  the  Admiralty  jurisdiction  of  the  Court." — Order 

ixxm.  r.  1. 

(0)  81  ft  32  yiot  e.  71,  t.  13,  infra. 
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"  Where  spjjkaik-n  t«  made  to  Ute  Judse  for  the  trial  or 

"  pan  mal  of  an  Adminhr  acn-.>a  at  a  pbc«  in  vbicli  a 
"  CoontT  C<:4in  dc>c$  not  at.  tbe  ii.'4i>.ni<;-r  shall  file  a  pnttyie  (  ^) 
**  nDiltrtaki&g  to  proviilc  ai  his  exf^aae  a  place  to  the  8aii»- 
"  fviicn  of  the  Jodge  in  which  the  acdon  mar  be  tried,  and 
**  par  the  necesarr  expenses  of  the  Coon  and  officen  ao 
"  attending^". — Order  XiXIII.  r.  i. 

"  The  CoaniT  Coons  Admiraltr  Jnrvdicdon  Act,  1866,"  by 
ae€tioo35.alTeadTseioat  i^kpcvTidafor  the  legnlation of  fees. 
In  porsoance  of  the  power  thercin  CMnaiaed.  a  TreaeniT  Order, 
dated  26tb  Oct_  1875.  which  has  afaeadr  been  Kt  oat'(r},  has 
been  framed.  This  order  is  made  is  parsoaitce  of  cntain  there- 
in Hiecified  Acta,  and  also  **  of  all  »tker  pMnn."  enabting  a  list 
of  fee«  to  be  drawn  np.  The  power  contained  in  section  So  of 
"The  Admiraltr  Jorikliction  Act.  1868."  is  iododed  in  this 
latter  designation.  In  Schednle  B.  Pan  IT.,  of  this  Ordo-,  is 
a  list  of  fees  where  the  Coon  tirraaes  jnrisdiction  under  **  The 
Coontr  Coorts  Admiraltr  Jorisdiction  Acts.  1868  and  I8£9." 

The  records  of  the  Court  are  alwan  open  to  the  inflection 
of  the  pablic.  subject  to  pavment  of  a  (be.  A  right  to  inqject 
records  in  a  pending  action  is  giTen  to  the  parttr*  bj  rules  aet 
oat  OD  a  later  page  (rr).  The  following  mle  caa&n  a  gOMral 
right  of  inspection  v~^ 

**  I  n  an  act  ion  which  is  t^minated,  anr  petsMi  may,  oa  ddiv^ 
"  ing  to  the  registrar  a  pnccipe,  and  on  payment  of  the  proptr 
**  fee,  inspect  the  records  in  the  action." — Order  XXTTn.  p. 40. 

The  wdinary  officere  of  the  County  Comt  (*)  have  joiia- 
diction  and  authority  in  Admiialtr  caosea.     On  this  subject 

alnady  *(  f>nt  (f)-  provides  a 


Ch.  I.]    COUNTY  COURTS  IN  ADMIRALTY—OFFICERS  OF.  74I 

nauUeal  assessors  (a),  or  in  any  Admiralty  or  Mercantile  canse, 
two  mercantile  assessors  {b)y  who  shall  assist  him  in  determining 
ttDYBuch  caose. 

The  registrar  issnes  summonses  for  service  (c),  and  receives  The  registrar. 
payment  of  the  deposit  required  from  a  plaintiff  who  wishes  the 
appointment  of  assessors  (d),  prepares  lists  of  assessors  (e\  and 
selects  therefrom  a  certain  number  of  persons  to  act  as  asses- 
sors (/).  He  also,  it  is  presumed,  is  the  person  to  keep  the 
Adnuralty  Actions  Book  (g).  Moreover  "  The  County  Courts 
Admiralty  Jurisdiction  Act,  1868,"  provides  that : — 

**  The  registrar  of  a  County  Court  shall  have  power  to  ad-  Power  to 
**  minister  oaths  in  relation  to  any  Admiralty  cause  in  a  County  adminigter 
•*  Court ;  and  any  person  who  shall  wilfully  depose  or  affirm  "^~^ 
**  falsely  before  tne  registrar  in  any  Admiralty  cause  shall  be  z^Sz  ^^  |C*^* 
**  deemed  to  be  guilty  of  perjury,  and  shall  be  liable  to  all  the    '     '  ' 
**  pains  and  penalties  attcMching  to  wilful  and  corrupt  perjury." 
—31  &  82  Vict.  c.  71,  s.  19. 

"  Evidence  taken  in  any  Admiralty  cause  before  the  registrar  31  <fe  32  Vict. 
**  of  a  County  Court,  as  the  Judge  of  a  County  Court  or  general  c.  71,  s.  20. 
"  (N^ers  shall  direct,  shall  be  received  as  evidence  in  any  other 
**  County  Court,  saving  aU  just  exceptions  ;  and  the  registrar 
**  of  any  County  Court  shall,  for  the  purpose  of  the  examina- 
^  tion  of  any  witnesses  within  the  district  of  that  Court,  have 
^  all  and  the  like  powers  and  authorities  of  an  examiner  of  the 
**  High  Court  of  Admiralty  of  England,  and  evidence  taken  bv 
^  him  in  that  capacity  shall  be  received  as  evidence  in  the  Hign 
**  Court  of  Admiralty  of  England,  saving  all  just  exceptions." 
—31  &  32  Vict.  c.  71,  s.  20. 

This  section,  it  is  to  be  noticed,  gives  the  registrar  of  the 
County  Court,  for  the  purposes  thereby  indicated,  the  like 
powers  and  authorities  of  an  examiner  of  the  High  Court  of 
Admiralty  of  England  (A). 

As  r^ards  the  remuneration  of  County  Court  oflBcers,  "  The  Remnnera- 
Coonty  Courts  Admiralty  Jurisdiction  Act,  1868,"  contains  ^^^atou* 
the  following  provision  on  the  subject : —  ^i^CourtB 

"  The  registrars  of  the  County  Courts  shall  be  remunerated  in  Admiralty. 
**  for  their  duties  in  Admiralty  Causes  by  receiving  for  their  31  ^fe  32  Vict 
"  own  use  such  fees  as  general  orders  shall  direct." — 31  &  32  c.  71, «.  17. 
Vict  c.  71,  s.  17. 

County  Courts  in  Admiralty,  besides  what  may  be  termed  AaBeason. 
r^oiar  officers,  also  have  attached  to  them  *'  assessors." 


(^  SI  ft  32  Vict  c.  71,  8. 11,  poit,  p.  742. 

Un  22  ft  88  Vict,  c.  61,  8.  5,  post^n.  742. 

Icj  Old.  XXXm.  r.  6,  pott,  p.  768. 

{d)  Ord.  TXXin.  r.  42,  poat,  p.  744. 

(0  31  ft  82  Vict.  c.  71,  M.  14, 16,  and  16,  pott,  p.  743. 

(/)  Ord.  XXXin.  r.  i5,pott,p.  744. 

f)  Appendix  II.  Form  No.  261. 

i)  Far  the  Powers  and  Anthoritiea  of  an  Examiner  Bee  Coote*8  Admiralty 
Pnetke  (2iid  ed.)  p.  63  «<  teq. 
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Sadi  aasessore  to  Coantj  Courts  in  Adminltr  nut;,  it  woold 
seem,  properly  be  r^ard^  aa  "  <^oen  "  of  the  Coort,  inumudi 
as  they  are  oot  selected  indiscriminately  as  oocaaimi  may  ariaet 
bnt  are  from  time  to  time  8elect«d  qnite  independently  of  an; 
pending  actions  and  placed  on  a  list  (i},  oa  irhich  they  remain 
onto  a  new  list  is  framed  (k). 

Aesessore  in  County  ComtB  in  Admiralty  are  of  two  kinds — 
viz.,  nauiifol  and  mertantHe. 

First :  nautical  aasesaon  may  be  called  in  to  asdst  the  Judge 
in  certain  cases.  The  cases  in  whidi  nautital  asBewcxB  may  be 
called  in  are  however  only  three  in  number^— viL,  salvage 
cases,  (3)  towage  cases,  and  (3)  collision  cases.  The  jmis- 
dictioQ  to  call  in  nantical  aasmon  a  contained  in  the  following 
enactments  of  "  The  County  Courts  Admiralty  Joriadiction 
Act,  1868"  :— 

"  In  an  Admiralty  cause  in  a  County  Court  the  canse  shall  be 
"  heard  and  determined  in  like  manner  as  (Hdinary  civil  causes 
"  are  now  heard  and  determined  in  County  Courts ;  save  and 
"  except  that  iu  any  Admiralty  cause  of  salvage,  towage,  or 
"  collision  the  County  Court  Jndge  shall,  if  be  think  fit,  or  on 
"  the  request  f>f  either  party  to  snoh  cause,  be  assisted  by  two 
"  nautic^  assewors  in  the  same  way  as  the  Jndge  of  the  High 
"  Court  of  Admiralty  ia  now  assisted  by  nauticu  asaeaws." — 
81  A  32  Vict.  c.  71.  s.  10. 

"  In  any  such  Admiralty  canse  as  last  aforesaid,  it  shall  he 
"  lawful  for  the  Jndge  of  the  County  Court,  if  1»  think  fit, 
"  and  he  shall,  upon  request  of  either  par^,  summon  to  his  as- 
"  sistance,  in  such  manner  as  general  onj^  shall  direct,  two 
"  nautical  assessors,  and  such  nautical  assessors  shall  attend 
"  and  assist  aooordingly." — 31  &  Si  \ict.  c  71,  s.  II. 

a ji-    roeroantilo  anenors  may,  under  -The  County 
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section  5  of  ^  The  Oounty  Oonrts  Admiralty  Jnrisdiction  Act, 
1869,"  by  which  the  appointment  of  mercantile  assessors  is 
anthorised,  expressly  enacts  that  '^  all  the  provisions  of  *  The 
"  County  Courts  Admiralty  Jurisdiction  Act,  1868,'  with  re- 
^  ference  to  nautical  assessors,  shall  apply  to  the  appointment, 
**  approval,  summoning,  and  remuneration  of  such  mercantile 
^  assessors."  The  following  enactments  regulate  the  formation 
of  lists  of  assessors : — 

^  The  r^istrar  of  each  County  Court  having  Admiralty  31  S  32  Vict. 
**  jurisdiction  shall  from  time  to  time  frame  a  lut,  to  be  ap-  ^  71,  $,  14. 
**  proved  by  the  Judge  of  the  High  Court  of  Admiralty,  before 
**  whom  the  same  shall  be  laid  by  the  County  Court  Judge,  and 
*^  without  whose  approval  it  shall  have  no  validity,  of  assessors, 
**  of  persons  of  nautical  skill  and  experience  resioing  or  having 
^  places  of  business  within  the  district  of  the  County  Court,  to 
^*  act  as  assessors  in  that  Court,  and  shall  cause  the  list  to  be 
**  published  in  the  London  Gaeetur—^l  &  82  Vict.  c.  71, 
8.  14. 

Every  person  named  in  the  list  of  assessors  so  framed  and  31  d:  32  Vtek 

approved  shall  attend  the  County  Court  under  such  drcum-  ^'  *^^»  *•  ^^* 
^  stances,  and  in  sudi  rotation,  and  subject  to  such  regulations, 

and  shall  receive  such  fees  for  his  attendance,  as  general 

ofders  shall  direct,  and  for  every  wilful  non-attendance  shall 

be  liable,  at  the  discretion  of  the  Court,  to  a  penalty  not 
"  exceeding  five  pounds." — 81  &  32  Vict.  c.  71,  s.  16. 

^  Ever^  assessor  named  in  such  list  shall  hold  his  ofiBce  until  31  s  32  Via. 
**  a  new  list  of  assessors  shall  have  been  framed  and  approved  c.  71, 8. 16. 
**  as  aforesaid,  or  until  he  shall  resign  his  appointment.' —81  & 
82  Vict.  c.  71,  s.  16. 

Assessors  may,  it  wiU  be  noticed,  be  summoned  under  the  By  whom 
above  enactments,  either  at  the  instance  of  the  parties  or  by  •««■«>»  ™«y 
desire  of  the  Judge.  ^  "^^*^- 

Should  a  psrty  to  the  action  wish  for  assessors,  such  party  is  By  the 
required  (m),  if  he  be  the  plaintiff,  on  filing  his  pr<xcipe  com-  P^rtiei. 
mencing  the  action  (n),  or,  if  he  be  defendant,  on  filing  the 
praeipe  to  enter  appearance,  to  signify  his  desire  to  have  the 
case  tried  with  assessors,  and  then  pay  the  fees  prescribed  {nn) 
by  the  Bules  and  Orders. 

In  cases  where  neither  of  the  parties  to  the  action  has  de-  By  the  Judge. 
manded  assessors,  the  Judge  may,  of  his  own  mere  motion, 
direct  them  to  be  summoned.    And  in  that  case  the  fees  pre- 
scribed must,  in  the  absence  of  special  directions,  be  paia  by 
the  plaintiff  before  the  trial  {0). 

Assessors  are  paid  one  guinea  a  day  each  in  cases  involving  Fees  to 
claims  not  exceeding  £100,  and  two  guineas  a  day  each  in  aaseBson. 

im)  By  Ord.  XXXlll.  p.  42,  irfra. 
(m)  Ab  to  this  see  po9t^  cap.  t.  p.  768. 
(mm)  Ord.  XXXin.  r.  42,  inffa, 
(0)  Ord.  XXXm.  r.  43,  infra. 


iii?-T  </.  j^i  f?j*  'ibrT*  Viiinc  rwv  ssKsson  is  e*d>  cawe^  n 
«-*iiJ:iei  ii:  lie  rift*  f'.'li-jTiii  : — 

-  EvrTT  !•  ■lidi'iT  ri-3  jirlr^  ■J>e  Jadre  lo  bt  asdKed  br  nro 

-  *B*Sf.>r*  fiikil  u  lie  riaje  <A  ik-liTrTiiir  iht  rrwdpt,  par  lo 

-  iL-r  rvzisrar  ibe  ssil  -r^f  :»■:■  ir:i-wa.-  if  ii>e  ftZDcsni  daiiiKd 
-dfef  I:.-:  tri'WM  il'"',  »i»d  fivs-  esiaMs  if  i:  Atcs  eiowd 

-  iLii  htj  rz--  iTii  ?U'-i  i&rn>^-i5  sLiE  "t*  <vnsiclci«d  »  c«mo 

XXSJII.r.i^. 

*■  liir  a'tK'Tc  fees  siiii  t>i:  paid  I'T  iLe  pikjaiiff  cr  h»  fulkitor 
~  tfef  Tr  ibe  rrifcL  iiiid  ^liiU  t«i-  cosis  in  ti»e  »co>b.  imle»  otbei^ 

-  wist  v'Tdere-d  "r.j  ibe  Jadf*-."'— C»riei  SXSIIl.  r.  44. 

-  Wijirt  ui  M^-r-s  i$  MJj-i^UDal  die  fiiamdff  di^  nj  ibe 
**  &!se>»:>r'$  frt*  l:<i  iLe  dur  <.f  •dj->amiireEi  fivihvidi  tbtt 

-  iht  .:T.3er  f-f  ndji-cnuitt-m  i£  made  t-T  the  Coort." — Order 

xxxin.  r.«. 

WLtn  Tbe  ari'eiidasoe  of  »E^iK>n  b  n<qpiKd,  the  nfisanr, 
■nenaiant  «  (m  tbt  ^'ir^r  ff  lit  re«;  jirtJ  fimript  by  ibe  p^nj".  or  on  ihe 
■^"-^  «dvT  ■,/  :bt  Jndfff,  selws*  lie  nunes  of  nro  penoos  and  nm- 

iiK'iiF  ihenj  :•:■  a^-end. 

fTrf^  "  Clfnibf  dt-li^f-rrff  ibe  aJ-:e*!aid/»rflwj»ornpoDibeOTd«i 

JTAAV//.        *"  *^  '^*'  >'c^ii^e  a*  las  af-.j-esaii  ibf  i«risirar  $bal]  selKt  from 

mil  45.  "the  lis  of  as9esii.'-rs  ibr  niiaei  <.4  nro  [*r»:«s  wbom  be  mar, 

*-  havin?  ivftreaot  !<•  ibt  namit  of  ibe  anko  to  he  ined, 

"  ci<n^<iiT  n>o«a  oajttt'le  c*f  asaaing  ibe  Jui^  in  nrine  and 

"  dectniii:!!!)^  it,  and  «&al]  send  lo  ead  of  flicfa  ]Xfi«iB  \» 

~  pc«i  a  saimiit--D£  in   ibe  fens  aanexeti." — Onkr  TTYnf, 

r.  4,». 

The  ft-Tm  of  ilw  mmmi-gM  t.^  »it  aflMBBcc  MiB  be  fooBd  ia 
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JURISDICTION  AND  PROCEEDINGS  IN  ADMIRALTY 

AND  PROBATE  MATTERS. 


CHAPTER    11. 

TRANSFERS  OP  ADMIRALTY  ACTIONS. 

In  the  preceding  Chapter  the  constitution  of  County  Courts  Power  of 
in  Admiralty  has  been  fully  discussed.    It  is  now  necessary,  J**^^  ^^ 
before  diBCUssing  the  practice  in  such  Courts,  to  consider  what  q^^  -^  ^ 
powers  exist  of  transferring  an  action  commenced  in  a  County  Admindty. 
Court  in  Admiralty  into  the  High  Court  of  Justice,  and  of 
transferring  Admiralty  actions  pending  in  the  High  Court  of 
Justice  into  one  of  the  County  Courts  in  Admiralty. 

With  reference  to  the  power  of  the  High  Court  to  transfer  Transfer  of 
an  Admiralty  action  pending  in  that  Court  into  a  County  Admiralty 
Court  in  Admiralty,  very  few  observations  will  suffice.    As  we  g^?^'^ 
have  seen  (a),  a  section  in  the  Judicature  Act,  1873  (ft),  pro-  to'county 
rides  that  the  enactments  contained  in  the  seventh,  eighth,  and  Court  in 
tenth  sections  of  "  The  County  Courts  Act,  1867,"  shall  be  Admiralty. 
applicable  to  all  actions  pending  in  the  Court  in  which  any 
rebef  is  sought  which  could  be  obtained  in  a  County  Court. 
The  sections  just  named  all  contain  powers  of  transfer.    And 
conseqnently  it  would  appear  that  wherever  an  Admiraltv 
action  is  pending  in  the  High  Court,  seeking  relief  whicn 
oould  have  been  obtained  in  a  County  Court,  there  now  exists 
a  power  to  transfer  such  action  into  a  County  Court.      In 
practice,  however,  it  is  believed  that  this  power  of  transfer  is 
never  exercised.    The  practice  in  any  case  in  which  it  may  be 
sought  to  obtain  such  a  transfer  will  of  course  be  the  same  as 
in  other  cases  of  transfer  under  "The  County  Courts  Act, 
1867,''  and  for  the  details  of  such  practice  reference  must  be 
made  to  that  portion  of  this  work  in  which  the  proceedings 
have  been  fuUy  explained  (c). 

Admiralty  actions  commenced  in  a  County  Court  in  Ad-  Tranaferof 
mindly  are,  on  the  other  hand,  not  unfrequently  transferred  Admiralty 
from  such  County  Court  in  Admiralty  into  the  High  Court  of  ^^^  ^^ 


I: 


«)  Ante,  p.  702. 

>)  36  &  37  Vict.  c.  66,  8.  67. 

(c)  See  ante^  Book  III.  cap.  iy.  p.  701,  et  teq. 


CODNTY    COUET    PBACTICE. 


JoBtice.  And,  moreover,  not  onl^  may  an  Admiralty  action 
to  the  High'  pending  in  a  County  Court,  conetitnt«d  as  mentioned  in  the 
Owrt  or  to        last  chapter,  be  tranaferred  into  the  High  Court  of  Justice,  but 


MottarConntj  j^  ^^^  ^  j^^  transferred  into  another  County  Court. 

An  order  for  the  transfer  of  an  Admiralty  action  to  another 
County  Court  can  only  be  made  by  a  County  Court.  But  an 
order  for  a  transfer  to  the  High  Court  may  be  made  either 
(1.)  By  the  High  Court,  or  (2.)  By  a  County  Court.  It  thus 
becomes  convenient  to  consider  separately  (1.)  Transfers  made 
under  the  order  of  the  High  Court ;  (2.)  Tranafers  made  by 
order  of  a  Coiinty  Coort. 


OrdoM  for 

tnuutranwy 
b«  nutdc  : 


of  the  High 
Coort;  or 
(2.)B;ordBi 
ofkConntj 


OMj  aniai 
tnuafn  of 
AdminllT 

thMContt 
from  ■  Cooiitf 
OoDit  in  Ad- 
minhj  or 

Povsraf 
HighConrt 

to  tniufer 
AdminJ^ 


Section  I.    Teansfbes  cndee  Ohdkss  or  the  Bias  Oouet 

07  JUBTIOB. 

The  High  Coort  of  Justice  has  power  both  to  order  a  transfer 
of  an  action  into  that  Court  from  a  County  Coort  in  Admiralty 
or,  on  the  other  hand,  as  we  have  just  seen  {d),  to  order  an 
Admiralty  action  pending  in  such  High  Court  to  be  tnuufened 
into  a  County  Conrt  in  Admiralty. 

The  power  of  the  High  Court  to  transfer  an  Admiraltr 
action  from  a  County  Court  into  such  High  Court  is  conferred 
by  "  The  County  Court  Admiralty  Jurisdiction  Act,  1868," 
which  enacts  as  follows  : — 

"  The  High  Conrt  of  Admiralty  of  England,  on  motion  by 
"  any  part^  to  an  Admiralty  cause  pending  in  a  County  Court, 
"  may,  if  it  shall  think  fit,  witji  previous  notice  to  the  other 
"  party,  transfer  the  cause  to  the  High  Court  of  Admiralty, 
'*  and  may  order  security  for  costs,  or  impose  such  other  terms 
"     .  to  the  C«urt  may  seem  Bt."— 31  &  32  Tict.  c.  71,  s.  6. 
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be  exeTcised  in  a  snit  of  the  last  mentioned  description,  mnst, 
it  is  submitted,  dei>end  upon  whether  ''The  County  Courts 
Admiralty  Jurisdiction  Act  Amendment  Act,  1869,"  enables 
the  County  Courts  to  entertain  such  a  suit.  For  if  such  a  suit 
cannot  be  entertained  by  the  County  Court,  because  the  Court 
of  Admiralty  has  no  original  jurisdiction  oyer  it,  then,  it  is 
submitted,  that  no  power  of  transferring  such  a  suit  is  exer- 
ciseable  by  the  Admiralty  Diyision.  j^  will  be  seen  (A),  the 
question  whether  the  County  Courts  do  really  possess  an  Ad- 
miralty jurisdiction  distinct  and  different  from  that  exercised 
by  the  Admiralty  Diyision,  is  one  on  which  there  are  con- 
flicting decisions.  It  is  quite  discretionary  with  the  Court  to 
make  the  order  of  transfer  or  to  withhold  it  («). 

An  order  of  transfer  must,  so  soon  as  it  has  been  made,  be  Service  of 
seryed  upon  the  other  party  and  upon  the  registrar  of  the  order. 
County  Court  in  Admiralty. 

So  soon  as  the  order  of  the  Hi^h  Court  for  the  transfer  of  a  Tnumninion 
cause  from  the  County  Court  to  itself  under  the  proyisions  of  ?^  p"^*^\ 
section  6  of  "  The  County  Courts  Admiralty  Jurisdiction  Act,   ^^J^  ^^ 
1868  "  (k)  has  been  seryed  upon  him,  the  registrar  forthwith 
transmits  the  proceedings  in  the  County  Court  to  the  High 
Court  under  the  following  rule  : — 

**  Where  an  action  is  transferred  to  the  High  Court  of   Order 

Justice  by  order  thereof,  the  registrar  of  the  Court,  upon  the   XXXIII. 

seryioe  of  the  order  of  transfer,  shall  send  by  post  tne  pro-  *^^  ^^» 

oeedings    to   the   proper    ofBcer  of    such    Court." — Order 
XXXIII.  r.  19. 

After  such  transfer  the  action  becomes  for  all  purposes  an  Oontinnance 
action  of  the  High  Court  of  Justice  (Admiralty  Diyision),  and  of  action  in 
subsequently  proceeds  in  all  respects  as  if  it  had  been  originally   ^f^  Gmii. 
commenced  in  that  diyision  of  the  High  Court. 

The  power  of  the  High  Court  to  transmit  an  action  pending  Power  to 
tl^rein  to  a  County  Court  has  abeady  been  considered  (/).   *^'™J* 
And,  as  then  mentioned,  the  practice  is  the  same  as  in  other  ^^'^(^^ 
cases  of  transfer  under  "  The  County  Courts  Act,  1867."  to  Connty 

Court. 

Sectiok  II.— Transfers  uitoeb  Obdebs  of  Cotjntt 

COUBTB  IN  ADMIBALTY. 

A  County  Court  in  Admiralty  possesses  powers  of  transfer  County  Conrt 

of  two  distinct  kinds.    In  the  first  place,  it  exercises  a  power  "*  '^Ij^^p 

similar  to  that  yested  in  the  High  Court  of  ordering  the  transfer  ™^ion  (h ) 

of  an  Admiral^  action  from  such  County  Court  in  Admiralty  to  the  High 

itself  into  the  High  Court.  And,  secondly,  eyerjr  County  Court  Court  or  (2.) 

in  Admiralty  also  has  the  power  (which  the  High  Court  does  ^"^J^^^^^ 

not  possess)  of  ordering  an  action  pending  in  such  County  j^^^irajty. 

(A)  iWM».  762  0i  teq, 

(a)  See  Tks  Stcmn,  L.  B.  3  A.  ft  E.  314 ;  and  see  Boeeoe's  Admiralty  Law  and 
Fn^ice,  p.  70.  (Ar)  Suprm,  p.  746.  (0  Ante,  p.  701  et  Mq. 
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[B«-IT. 


Coon  in  Admiralij  U>  be  truisfencd  into  uiother  Conntj 

Conrt  in  AdmirBlir.     These  powm  of  trsiufa'  are  contained 

in  the  following  enactmenu  ol  ~  The  County  Cooitfi  Adminltj 

Jnrisdiction  Act,  1868  "  : — 

31  A  32  Viet.      "  If  daring  the  f«^)gresB  of  an  Adroinltr  cause  in  a  Cotinty 

c n,t.7.        "  Court  it  appeals  to  the  Coon  that  tbesobject  matter  exceeds 

"  the  limit  in  respect  of  amoont  of  the  Admiralty  jnriBdiction 

"  of  the  Court,  the  yalidity  of  any  •xdo'  m-  decree  theretofore 

**  made  by  the  Court  shall  not  be  thereby  affected,  bnt  (onleas 

"  the  parties  agree,  by  a  memorandnm  Eigned  by  tbem  or  by 

"  their  altomeyi  or  agents,  that  the  Conn  shall  retain  jnris- 

**  diction.)  the  Court  shall  by  order  (m)  transfer  the  cause  to 

**  the  High  Conrt  of  Admiralty  :  bnt  that  Coort  may,  nerer- 

"  ihelcss,  if  the  Jndge  of  that  Conn  in  any  case  thinks  fit, 

"  order  that  the  cause  ah^  be  proeecnied  in  the  Cotmty  Cotut 

"  in  irhich  it   was  commenced,  and  it  shall  be  prosecuted 

"  accordingly." — 31  &  Si  Vict.  c.  71.  s.  7. 

31  d;  38  Viet       "  If  during  the  progrew  of  an  Admiralty  csuk  in  a  Cotmty 

c  71,  (.  &        "  Conn  it  sbaH  appear  to  the  Conrt  that  the  canse  could  be 

"  more  conreniently  prosecuted  in  some  other  County  Conrt, 

"  or  in  the  High  Court  of  Admiralty  of  England,  the  Court 

"  may  by  order  (n)  transfer  it  to  such  other  County  Conrt  ae 

"  to  the  High  Court  of  Admiralty  of  England,  as  the  case  may 

"  be,  and  the  cause   shall   thencefonwd   he  ao  proeecDted 

«  accordingly.*'— 31  &  32  Tict.  c.  71,  s.  8. 

OaqM  porta  Under  the  abore  section,  an  order  for  transfer  can  be  made 

""J^*^"  not  only  to  the  High  Court,  but,  in  certain  cases,  to  the  Court 

^»rec«Kt-       ^f  Admiralty  of  the  Cinque  Ports,     For  "The  County  Courts 

Admiralty  Jurisdiction  Act,  1868,"  proTides,  by  a  subsequent 

(*ciioTi  (0),  that  ■■  In  all  cases  which  shall  aris?  within   the 
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A  form  of  a  memorandum  under  section  7  that  the  County  pom  of 
Court  in  Admiralty  shall  retain  jurisdiction  may  be  adapted  memoimndum. 
from  one  in  the  Appendix  ( p). 

As  r^ards  the  persons  who  may  apply  to  the  County  Court  Who  may 
for  the  purpose  of  having  an  Adnuralty  cause  transf err^  to  the  *pply  ^^  » 
High  Court,  "The  County  Court  Rules,  1875,"  provide  as  *~»'«-. 
follows  : — 

Any  person  claiming  to  have  an  interest  in  the  vessel  or  Order 

property,  whether  cognisable  by  the  Court  or  not,  may  inter-  XXXIII. 

vene  for  the  pprpose  of  having  the  case  transferred  to  the  ^"^  1^- 

High  Court  of  Justice  (^)."— Order  XXXIII.  r.  10. 

The  form  of  an  order  for  transfer  to  the  High  Court  under  Form  of 
section   7   (on  the  ground  of  excess  of  jurisdiction)  is  pro-  order. 
vided  (r).    There  is  also  another  form  prepared  for  use  ^en 
the  transfer  is  either  to  the  High  Court  or  to  another  County 
Court  under  section  8  (s). 

It  is  presumed  that  the  above  rule  has  no  application  to  Application 
cases  under  31  &  82  Vict.  c.  71,  s.   6,  as  that  enactment  ofaborenUe. 
expreMily  provides  that  the  application  for  a  transfer  of  a  cause 
under  ite  provisions  shall  be  made  to  the  High  Court ''  by  any 
**  party  to  an  Admiralty  cause  pending  in  a  County  Court "  {t). 

Ab  regards  the  effect  of  an  order  of  transfer  it  has  been  held  ^*Bct  of 
that  where  the  order  of  transfer  is  made  by  a  County  Court  in  ^1^°^ 
Admiralty  under  section  8  of  "  The  County  Courts  Admiralty  ^* 

Jurisdiction  Act,  1878,"  and  is  for  the  transfer  of  the  action 
to  the  High  Court,  the  High  Court  can  subsequently  exercise 
in  such  action  such  jurisdiction  only  as  was  possessed  by  the 
Coonty  Court  before  the  transfer  (w). 

Where  the  (H^er  directs  a  transfer,  the  registrar  must  trans- 
mit such  order  and  the  previous  proceedings  in  the  action  to 
nch  other  Court  in  the  manner  indicated  by  the  following  rule 
of  *•  The  County  Court  Rules,  1875  "  :— 

"  Where  a  Court  orders  the  transfer  of  an  action  to  the  Order 
•*  High  Court  of  Justice  or  to  another  Court,  the  registrar  shall  XXXIII. 
**  send  by  post  the  order,  together  with  the  proceedings,  to  the  '^^  ^^* 
•*  registrar  of  the  High  Court  of  Justice  or  to  the  Court  to 
«  which  it  is  transferred."— Order  XXXIII.  r.  20. 

After  a  transfer  under  either  of  the  above  sections,  the  action  ProoeedingB 
proceeds  as  if  commenced  originally  in  the  Court  to  which  it  is  »ft«'  tranafer. 
tnosferred. 

ip)  Appendix  II.  Form  78. 

(f)  Thii  role  originallv  ran  "  to  the  High  Cotirt  of  Admindty."    But  ^  The 
CoontT  Court  Roles,  1876,"  proyide :— 

**Iii  Ord.  XXXQI.  r.  10,  for  the  word  'Admiralty'  the  word  'justice'  is    Ord^ 
«*  hereby  gabetitoted.'*--Order  XXXIU.  r.  10  a.  XXXIII. 

(r)  Appendix  11.  Form  252.  rule  lOd. 

(#1  Appendix  II.  Form  253. 

M  jfnU^p.  746. 

(«)  Tkf  Spia^  L.  B.  4  A.  ft  E.  1. 
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CHAPTEE  in. 


The  jarndktMni  fimimed  hj  C«aiiCT  Coana  in  Admiralty 
it,  in  lu  BMOM,  at  two  dwiiKt  kindi.    It  is  dthcr  arayM*/  or 


The  ori^^iml  jnriidictioD  oixnpriKd  both  the  joiiadicsion 
poaeved  bj  tlie  Coontj  Coom  to  eatCTtain  Adminhj  acxiaiu 
of  the  ordinuj  cfaanctcr,  aad  aho  tbe  jnriKbcbwi  wfaicb  ibej 
tiijoy  niuler  oeftain  fpectal  KUnta.  In  the  pramt  diapta  it 
is  propoaed  to  oonaider  the  ordinal  jnrisdktion,  and.  wanrnvt, 
only  >o  mncii  of  it  as  refauea  to  ordinary  aciiona.  That  portioa 
of  Hbe  original  jnriadicnon  wfaidi  ia  exercised  ondo'  special 


■tatotefl  wul  be  considered  in  eparate  diapten  {m\.    AihI  the 
a|veUat«  joriadictioo  poneaaed  %'  County  Couna  in  A ' 
mil  form  the  anbject  of  another  matinct  cfaapto-  (^>. 


a|veUat«  joriadictioo  poneaaed  %  County  Couna  in  Admiialty 
rib  form  the  anbject  of  another  matinct  cfaapto-  (^>. 
The  jurisdiction  of  Couit^  Coons  in  Adn^nlty  is  co&femd. 
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^*  to  try  and  determine,  sabject  and  according  to  the  provisions 
**  of  this  Act,  the  following  causes  (in  this  Act  referred  to 
'*  as  Admiralty  canses)  : — 

(1.)  As  to  any  claim  for  salvage — Any  cause  in  which 
the  value  of  the  property  saved  does  not  exceed 
one  thousand  pounds,  or  in  which  the  amount 
claimed  does  not  exceed  three  hundred  pounds  : 
^*  (2.)  As  to  any  claim  for  towage,  necessaries,  or  wages — 
Any  cause  in  which  the  amount  claimed  does  not 
*^  exceed  one  hundred  and  fifty  pounds  : 
(3.)  As  to  any  daim  for  damage  to  cargo,  or  damage  by 
^*  collision — ^Any  cause  in  which  the  amount  cMmed 
does  not  exceed  three  hundred  pounds  : 
(4.)  Any  cause  in  respect  of  any  such  claim  or  claims  as 
'*  aforesaid,  but  in  which  the  value  of  the  property 
**  saved  or  the   amount    claimed  is  beyond  the 
amount  limited  as  above  mentioned,  when  the 
parties  agree  by  a  memorandum  signed  by  them 
or  by  their  attorney  or  agents  that  any  County 
Oourt  having  Admiralty  jurisdiction,  and  speci- 
**  fied  in  the  memorandum,  shall  have  jurisdiction." 
—81  &  82  Vict.  c.  71,  s.  3. 
The  Admiralty  jurisdiction  of  the  County  Courts  under  Extension  of 
"  The  County  Courts  Admiralty  Jurisdiction  Act,  1868,"  was  f^j?^*^ 
found  to  be  not  sufficiently  extensive.    Moreover,  it  could  only  Jf  q^^^*^ 
be  exercised  by  proceedings  in  personam.    Accordingly,  **  The  Conru  bj 
County  Courts  Admiralty  Jurisaiction  Amendment  Act,  1869,"  '*The  County 
was  pasied,  which  **  shall  be  read,  and  interpreted  as  one  Act  Cioarts  Ad- 
with  the  County  Courto  Admiralty  Jurisdiction  Act,  1868  "  (c).  3Xn  aX" 
It  enacts  that : —  1S69." 

Any  County  Court  appointed  or  to  be  appointed  to  have  32  ^  33  y^^^ 
Imiralty  jurisdiction  shall  have  jurisdiction,  and  all  powers  c.  51  s.  2. 
and  aatliorities  relating  thereto,  to  try  and  determine  the         ' 
f dlowing  causes  r— - 

^  (1.)  As  to  any  daim  arising  out  of  any  agreement  made 
"  in  relation  to  the  use  or  hire  of  any  ship,  or  in 
**  relation  to  the  carriage  of  goods  in  any  sUp,  and 
"  also  as  to  any  daim  in  tort  in  respect  of  goods 
^  carried  in  any  ship,  provided  the  amount  claimed 
*^  does  not  exceed  tnree  hundred  pounds  : 
(2.)  As  to  any  cause  in  respect  of  any  such  daim  or 
'^  claims  as  aforesaid,  but  in  which  the  amount 
**  claimed  is  beyond  Uie  amount  limited  as  above 
"  mentioned,  when  the  parties  agree,  by  a  memo- 
**  randum  signed  by  them  of  by  their  attorneys  or 
"  agents,  that  any  County  Court  having  Admiralty 
**  jurisdiction,  and  specified  in  the  memorandum, 

(c)  Sect.  1,  imUf  p.  736. 
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"  shall  have  jurisdiction." 


kboTe  oiutct- 

Aot  of  1868 
oulj  otrofon 


jariadictiaii 
with  the 
Adminl^ 
Conrt. 
Bnt  it  il  & 

vhether  Act 
of  1860  doM 


:  38  Vict.  c.  51, 

"  The  third  section  of  '  The  County  Conrta  Admiralty  Jurie- 
"  diction  Act,  18G8,'  shall  extend  and  apply  to  all  claims  for 
"  damage  to  ships,  whether  by  collision  or  otherwise,  when  the 
"  amonnt  claimed  does  not  exceed  three  hnndred  pounds." — 
82  &  33  Vict.  c.  51,  B.  4. 

There  are  one  or  two  general  observations  to  be  made  in 
reference  to  section  3,  before  dealing  specifically  wiUi  its  sub- 
sections. 

In  the  Jirsi  place,  as  r^ards  the  ]cmd  of  jurisdiction  which 
is  conferred  npon  certain  County  Courts,  "  The  County  Courts 
Admiralty  Jurisdiction  Act,  1868,"  did  not,  it  would  seem, 
confer  on  the  County  Courts  a  new  and  original  Admiralty 
jurisdiction,  but  merely  a  portion  of  that  jurisdiction  which  was 
formerly  enjoyed  exclueively  by  the  High  Gmtrt  of  Admiralty  (d). 

It  is  to  be  noticed  that  the  language  of  "  The  County  Courts 
Admiralty  Jurisdiction  Amendment  Act,  1869,"  is  much  more 
general  than  that  adopted  by  the  framers  of  the  prior  Act.  And 
there  can  be  no  doubt  that  this  enactment  does  confer  additional 
jurisdiction  on  the  County  Courta.  There  is,  however,  a 
serious  conflict  of  authority  as  to  the  kind  of  jurisdiction 
intended  to  be  conferred.  On  the  one  hand,  the  Privy 
Council  (e),  in  a  considered  judgment,  has  held  that  the  Act 
confers  on  the  County  Courts  jurisdiction  in  cases  where  the 
High  Court  of  Admiralty  did  not  possess  it.  While,  on 
the  other  hand,  the  Court  of  Conmion  Pleas,  on  two  occa- 
sions (/),  and  also  the  Court  of  Exchequer  (g),  have  held  that 
Uie  Act  in  question  confers  upon  the  County  Court*  merely  a 
portion  of  thu  jurisdictioii  of  the  High  Court  of  Admiralty 
According  to  the  Privy  Counfil,  the  construction  which  they 
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Council  would  lead  to  serious  anomalies,  and  is  inconsisfcenfc 
with  the  evident  scope  and  object  of  the  Act.  Moreover, 
according  to  the  Court  of  Exchequer  {h\  it  is  incorrect  to  say 
that  the  Court  of  Admiralty  had  no  jurisdiction  over  claims 
arising  out  of  agreements  for  the  use  and  hire  of  ships. 

As  it  is  impossible  to  determine  which  construction  of  the 
Act  will  probably  be  adopted,  and  as  the  decisions  just  referred 
to  are  of  equal  force,  and  are  not  all  on  the  same  section  of 
"  The  County  Courts  Admiralty  Jurisdiction  Act,  1869,"  it  is 
necessary  to  state  briefly  the  exact  point  decided  by  each  case. 

In  Everard  v.  Kendal  (f),  which  was  decided  April  80th,  Everard  t. 
1870,  it  was  held  by  the  Court  of  Common  Pleas,  that  the  KendaL 
Admiralty  jurisdiction  of  the  County  Courts  in  cases  of 
collision  is  not  more  extensive  than  that  of  the  High  Court  of 
Admiralty.  And  that,  therefore,  as  the  Court  of  Admiralty 
had  no  jurisdiction  over  a  collision  between  two  barges  pro- 
peUed  by  oars  only,  neither  has  the  County  Court  any  such 
joriadiction. 

In  The  Swan  (A:),  which  was  decided  December  9th,  1870,  it  The  Swan. 
was  held,  by  Sir  R.  PhilHmore,  that  the  Court  of  Admiralty 
may  transfer  to  itself  from  the  County  Court,  and  determine, 
causes  which  it  has  no  original  jurisdiction  to  tr^.  This  cafie 
presupposes  that  the  County  Court  has  jurisdiction  over  cases 
m  which  none  was  possessed  by  the  Admiralty  Court,  and 
therefore  is  in  accordance  with  the  subsequent  decision  of  the 
Privy  Council.  It  is  right  to  mention,  however,  that  the 
attention  of  the  Judge  does  not  appear  to  have  been  called 
to  the  previous  case  of  Everard  v.  Kendal  {uhi  supra). 

In  Simpson  v.  Blties  (/),  which  was  decided  May  7th,  1872,  SimpMiy. 
the  Court  of  Common  Pleas  held,  that  "  The  County  Courts  -S^«««- 
Admiralty  Jurisdiction  Amendment  Act,  1869,"  s.  2,  does  not 
give  the  County  Courts  Admiralty  jurisdiction  over  a  claim  for 
breach  of  a  chMi;er-party,  such  claim  being  one  over  which  the 
Court  of  Admiralty  would  have  no  jurisdiction,  on  the  ground 
that  the  intention  of  the  Act  is  not  to  give  the  County  Court 
Admiralty  jurisdiction  in  cases  where  the  Court  of  Admiralty 
would  not  have  had  it,  but  only  to  give  to  a  County  Court  a 
portion  of  the  jurisdiction  of  the  Court  of  Admiralty. 

In  Cargo  ex  Argos  (m\  which   was  decided  in  February,  Cargo  ex 
1873,  it  was  held  hj  the  Privy  CouncU  that  "  The  County  Argo», 
Courts  Admiralty  Jurisdiction  Act,  1869,"  s.  2,  gives  the  County 
Court  jurisdiction  in  cases  of  claim  arising  out  of  charter- 
parties  or  other  agreements  for  the  use  or  hire  of  ships, 
although  the  Court  of  Admiralty  may  have  no  original  juris- 


ik)  Per  Bmmwen,  B.,  in  Ounnettead  v.  Price^  L.  R.  10  Ex.  66,  76. 
0  L.  R.  6  C.  P.  428. 
i)  L.  R.  3  A.  &  E.  314. 
/)  L.  R.  7  C.  P.  290. 
m)  L.  S.  6  P.  C.  134. 
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i,l'  '■■ '"''      ^-Ci-n  '''  '^'^  ''i!(!i  '''iiirt  'AdrnimltT  Diviniirn)  is 
,'  "*'''''■     ■'■    ^poir'K'l  l)y  'fi':  '""I'lnty  C'lrirr.:^  Ariminiltv  Jiiris- 
'"  '  "U'y  ■    ^'^'^^  jiiri*liwiiiti  !•(  tlir;  Uii'h  Ojnn  where  it 

"^ioUcxi«t«  iiV'iT  ili'!  'Jiiiriw  tti  ri-siK/ct  of  whii.li 
,i",)iirti!  aJw  ["eww  jiirisdiftiuii  liy  virtue  cf  "The 
"^'Ww  Adrniriiliy  .liiri!"li<jiiiiii   Aei,   1>*i;m"(/).  The 
'.,^in  of  thn  (!iniiit.y  ('(.iiriH  iinrlr^r  tlii;  Act  is,  tluTtforo, 
*iji/  merely  riri'l  tml  nj-fluiiivr.     Hut,  un  will  liereiifter  tx; 
*^^r  the  Mcniiiiiil,  Khi|>|>iii(;  Ar;LK.  the  AfiminUtv  Court 
**"^>ii>  concniTcnt  jiiriMliotirm  with  ilie  Couiiiy  Courta  m  cuaea 

',  'ucbe  "I'M''"'"''  i''  IK  ^'  '"'  "•it'i<:('<l  thnt  tlie  juriadictioii 
'^  ^— fened  W  W'lit'"  !'  '"  iiiiiil-''il  '«  mmmni  as  well  as  ('«  jttMf/. 
j^patimew  it  IK  Hiieii  IhiiL  the  iiiiKiiiiit  r/nimed  or  the  value  <.f 
(te  pro]>ertjr  wivml  imiKt  nut  cxu'wl  h  uerUin  ]K'Cuiiiary  limit. 
'  Whiw  HKniii,  ill  (it'hiT  itiHtiiiti '(>>>,  the  uiiioiiiit  duiined  is  nouis- 
j^Iy  niiHlc  the  mile  ]K'i-iiiiitiry  tout  wheruhy  to  detcniiiiic 
irtiethur  llio  ('imiil<y  Cuiirl,  imtwitscrt  jurimliction.  It  is  iin- 
pwtAiil',  then'ri'iv,  to  ]Hiiiit.  out  thut  thu  c^imwou   "  elaim" 
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collision  or  otherwise,  when  amonnt  claimed  does  not  exceed 
£300  (x)  ;  (5.)  any  claim  arising  out  of  any  agreement  made 
in  relation  to  the  use  or  hire  of  any  ship,  or  in  relation  to  the 
carriage  of  goods  in  any  ship,  and  also  as  to  any  claim  in  tort  in 
respect  of  goods  carried  in  any  ship  prorided  the  amount 
claimed  does  not  exceed  £800  (y) ;  (6.)  any  cause  in  respect  of 
any  of  the  above-mentioned  claim  or  claims,  in  which  the  value 
of  the  property  saved  or  the  amount  claimed  is  beyond  the 
amount  limited  as  aforesaid,  and  the  parties  agree  in  writing  to 
give  jurisdiction  to  the  Court  (z). 

We  will  now  proceed  to  consider  each  of  these  six  classes  01 
cases  separately. 

(I.)  As  to  claims  for  salvage.  d.)  claims 

It  is  to  be  noticed  that  the  jurisdiction  conferred  by  sub-  for  salvage, 
section  1  of  section  3  of  the  Act  of  1868  differs  materially  from 
that  previously  possessed  by  the  County  Courts  in  salvage  cases 
under  "  The  Merchant  Shipping  Acts  "  (a).  In  the  first  place, 
the  present  subsection  gives  jurisdiction  to  determine  *' any 
claim  far  salvage,'*  whereas  "  The  Merchant  Shipping  Acts  " 
conferred  jurisdiction  only  in  cases  of  salvage  in  respect  of 
certain  speci/ted  services.  And,  in  the  second  place,  while,  on 
the  one  hand,  the  subsection  gives  jurisdiction,  as  aforesaid, 
whenever  the  value  of  the  property  saved  does  not  exceed 
£1,000,  or  the  amount  claim^  does  not  exceed  £300,  on  the 
other  hand, "  The  Merchant  Shipping  Acts "  limit  the  juris- 
diction, in  the  specified  instances  of  salvage,  to  cases  where  the 
sum  claimed  does  not  exceed  £200,  or  where  the  value  of  the 
property  saved  does  not  exceed  £1,000  (b). 

It  ifi  also  to  be  noticed  that  the  pecuniary  limit  imposed  by 
the  subsection  under  consideration  is  in  the  alternative,  that  is 
to  say,  either  the  property  saved  must  not  exceed  £1,000,  or 
the  amonnt  claimed  must  not  exceed  £300  (c).  Accordingly, 
it  has  been  held,  that  a  County  Court  has  jurisdiction  to  enter- 
tain a  salt  for  distribution  of  salvage  where  the  amount  which 
the  Court  is  asked  to  apportion  does  not  exceed  £300,  though 
the  value  of  the  property  saved  does  exceed  £1000,  and  though 
Uiere  has  been  no  original  suit  for  salvage,  but  the  sum  claimed 
has  been  ascertained  to  be  due  without  the  necessity  of  liti- 
gation (d), 
(2.)  As  to  claims  for  towage,  necessaries,  or  wages.  /2  )  ciaims 

This  jurisdiction  is  quite  new,  and  can  only  be  exercised  by  for  towage, 
County  Courts  appointed  to  have  Admiralty  jurisdiction.    The  necessaries, 

or  wages. 

Cz)  32  ft  33  Ylct.  c.  51,  s.  4,  anUj  p.  752. 
(jrj  32  ft  33  Vict.  c.  51,  s.  2,  subsect.  (1),  ante,  p.  751. 
fi)  31  ft  32  Vict  e.  71,  s.  3,  subsect.  (4),  ante,  p.  751 ;  and  32  &  33  Vict.  c.  51, 
t.  2,  subsect  (2),  amte,  p.  751. 
U)  As  to  this  ifi^PO'^  csp-  ▼ii't  P<  796  $i  nq, 
h)  Beejwt,  p.7Vlet9eg. 
It)  See  also  jMiT.  seet.  9,  at  pp.  578-759. 

TU  OUmmikmia,  L.  E.  2  P.  D.  45;  25  W.  R.  513. 

8  c  2 


corxTT  c&nr  ir^cncz.  ;^  it. 

'^lii:  •i4£=tf  '>:c:cTji7<i  i-xiii*  s;";tBcy.Q:c, h  iais  ':«ca  i**i  ibat 

c^"^  '.c  mvt^trifit  zi^riT  i;.  =;3K  i*  ■xtSitT'i  3-:-  »aT  c^aim  foe 

a/L  ~  t :  Aad  it  bw  a^>  l«iai  b*>d  iba:  ibe  vx»tlt  **  uij 
dans  f  .r  ....  vk?^  ~  is  irji  fztecoi-:]*]  iac^adc  «  daim  tor 
duskZ^  f'.r  vr jc^^  i^Nirr,7iH^  t-T  ifae  sa^a  if  a  \essd  en- 

3.,  Aj  i»  arj  dum  for  cao^^e  lo  <ai^  O'  dam^e  bf 


Tl!*  siVisecn^<o  -ieils  ■:'dJv  wiifa  it.;,  ray  Utetc  ceases  of  claims, 
Dauatij.  f-fT dAOtiige  u.-  care>>  w daEiafi^  bj ojiasJ-*!.  It  Aes  not 
m^sAh  cJ&iiDi  f-jT  daDU?&  [•:•  resst:^  fUintv*  Uuut  ly  ao/^umk. 
B31  h  hat  )x«n  »^D  thai  ibe  C<;«iiit  Coons  dot  poaen 
johidi'^d'ja  in  soeh  ca»%  ak>:>  <  A  .  Ii  ha^  ~t>e«i  bchL  boweTo-. 
tbai  itif:  Adminlty  jiinidicniqi  cf  tbe  Coonn-  CiMine  in  cases  of 
o^i^jfi  m  n'X  iD"re  exienfive  than  that  of  the  Hi£fa  Coon  of 
AdniiriiltT,  and  that,  tiwaiefore,  it  cannot  enicnain  a  caae  of 
CfllisoD  tf&twttrD  two  tarves  [«^ifx?ll«d  bj  oais  odIt  vO- 

In  dfaling  with  oe(«  of  danuge  by  ccJIiskia.  it  most  not  be 
tfx^'Aten  liutl,  as  atnadr  stated  i>l.  ~Tbe  Jndicatnre  Act, 
AM'i/i''  (id  &  37  Vict,  c  C6)  {li,  pmrides  by  sectita  35,  sub- 
Kcrion  i'J),  tliat :  ''In  any  cao^  <tr  proceeding  for  damages 
"  arifins  oat  of  a  ciJliaon  between  two  shipe.  if  both  ships 
"  ttutU  ?ie  foond  to  hare  been  in  bnlt,  the  roles  hitbolo  in  force 
"  in  the  Coon  of  Admiralty,  so  &r  » tbey  hare  been  at  wianoe 
"  with  the  roles  in  force  iiL  the  Coons  of  Codudod  haw,  shall 
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has  been  in  the  habit  of  adding  the  valne  of  both  ships,  and  of 
then  dividing  the  total  between  the  two  parties.  This  rule,  it 
has  been  pointed  out  (0),  works  substantial  justice,  and  does  not 
really  impose  a  greater  burden  upon  one  of  two  persons,  who, 
being  equally  to  blame  for  a  collision,  ought  to  suffer  equally. 

Section  4  of  "The  County  Courts  Admiralty  Jurisdiction  (4.)  Damage  to 
Amendment  Act,  1869,"  provides  that  section  8  of  the  pre-  ship  whether 
vious  Act,  shall  extend  and  apply  to  all  claims  for  damage  caused  by 
to  ships,  whether  by  collision  or  otherwise,  when  the  amount  ^^^***<*P  o' 
claimcMl  does  not  exceed  £300.   This  is  an  important  extension 
of  jurisdiction.    For,  previously,  if  a  ship  was  damaged,  other- 
wise than  by  coUisian,  the  County  Court  had  no  jurisdiction. 
And  it  is  obvious  that  damage  may  be  occasioned  to  a  ship  in 
many  other  ways  besides  collision. 

(5.)  As  to  any  claim  made  out  of  any  agreement  made  (1),  (5)  Claims 
in  relation  to  the  use  or  hire  of  any  ship  ;  (2),  or  in  relation  to  ™**^®  °^*  °^ 
the  carriage  of  goods  in  any  ship ;  and  (8),  as  to  any  claim  in  ^e^iSa^ 
tort  in  respect  of  goods  carried  in  any  ship.  tion  to  the  use 

The  sub-section  conferring  this  jurisdiction  deals,  it  is  to  be  or  hire  of  any 
observed,  with  three  kinds  of  claim.    Those  which  are  marked  *^*P»  *^®  <^- 
for  convenience  (1)  and  (2)  are  founded  on  breach  of  con  trad,  ^^^and^in 
while  the  one  marked  (3)  is  in  tort.  No  claim,  however,  whether  tort  in  respect 
it  be  in  contract  or  tort,  must  exceed  £800.  of  goods  ear- 

As  we  have  already  seen,  when  dealing  with  the  question  "«^  '^^  ^y 
what  kind  of  jurisdiction  the  County  Courts  possess  under  ^^^* 
*•  The  County  Courts  Admiralty  Jurisdiction  Amendment  Act, 
1809,"  there  is  some  conflict  of  authority  as  to  what  claims  are 
comprised  by  the  present  sub-section.  Thus,  while  in  one 
case  ip)  it  was  held,  by  the  Court  of  Common  Pleas,  that  the 
sab-section  gives  no  jurisdiction  to  a  County  Court  over  claims 
for  breach  of  a  charter-party,  on  the  other  hand,  in  a  more 
recent  case  {q),  it  was  decided  by  the  Privy  Council  that  the 
County  Court  has  jurisdiction  in  cases  of  claim  arising  out  of 
charter-parties  or  other  agreements  for  the  use  or  hire  of  ships, 
although  the  Court  of  Admiralty  may  have  no  original  jurisdic- 
tion in  such  cases. 

(6.)  Claims  similar  in  kind  to  but  exceeding  in  amount  those  (6.)  Claims 
mentioned  in  the  Act.  similar  in 

Subsection  of  section  2  of  "  The  Counts  Courts  Admiralty  ex^'   "* 
Jurisdiction  Amendment  Act,  1869,"  is  substantially  the  Siime  amount  those 
as  subsection  (4)  of  section  3  of  "  The  County  Courts  Admiralty  enumerated. 
Jurisdiction  Act,  1868  "  (r),  and  enables  the  parties  themselves 
to  give  jurisdiction  to  the  County  Courts  by  agreement  in 

(o^  Bt  Mr.  Bothery  (Wreck  Commissioner),  in  a  letter  addressed  by  him  to 
Lora  Selbome,  and  set  out  in  **  Maclachlan's  Treatise  on  the  Law  of  Merchant 
Shipping"  (2nd  cd.)  p.  287,  note  (2). 

p)  Simpmm  t.  ^luet,  L.  B.  7  C.  P.  290 ;  ante,  p.  753. 
Caiyo  tx  Argot,  ll  B.  6  C.  P.  134,  ante^  pp.  763-754. 
AnU,  p.  7ol. 


coorrr  cycKX  pucncz.  [b*.  it. 

writine  in  cmk§  wij^c  ifae  Hmh  of  £^>  b  «xmded.  but  whoe 
tb^  cUofif  ui  of  LtK  kind  oenu-iioed  in  tite  [cvndmg  saboec- 
doD.  It  i>  t/i  b*  ihxk«d  ibu  litese  Kii«ectiL4H  do  not  enable 
auv^i  Ui  zin  the  r--sniT  C-on  JDrixiictioD  in  mry  rkua  of 
AdmJrattT  c^n^es :  bm  onij  in  re^wcs  of  the  ciuin  tv  cbims 
tptfifiM  hif  ih*  prtftding  mltttlkm*,  ~  in  wfakfa  the  Tshie  of  tbe 
**  pfjfKm'  nval  or  ibe  unocni  daimed  is  bevond  tbe  amount 
**  limii^  w  ti»j\t  meniion^  "  if  i. 

As  LCI  ibfe /(TTiM  of  tbe  )ign«a>eai  cmfemne  jnriadictioB  upon 
tbe  C'HiniT  Conns,  it  is  to  be  noiic^d.  tfast  it  DiDSt  be  in 
writins,  and  nened  by  the  pArtiea  or  bv  tbeir  attorneys  or 
agcntd.  MoreoTer,  tbe  memorandiun  mns  *ptriftf  tbe  County 
Coon  which  a  to  hare  jnriktictioQ,  and  mcb  Court  most  be  a 
CooDir  Coon  ^ipoinced  to  bare  AdminJir  jniiadictioD.  No 
fiirm  of  consent  gpecially  applicable  to  Adnursky  [voceedings 
in  provided,  bat  one  can  ea^y  be  framed  by  adi^iQiig  that  pro- 
vided for  use  in  common  law  actions  I  /). 

It  has  been  seen  how  section  3  of  "  The  Coanty  Courts  Ad- 
mtraliy  Jnnsdiction  Act,  18>>9,"  confers  jnhBdicdon  in  certain 
Admiralty  caa»s  npon  tbe  Coanty  CoQn&  And  it  is  imw 
nec««8ary  u>  indicate  certain  matters  which  by  tbe  Act  are  ex- 
premty  exclnded  from  tbe  jnrisdiction  of  the  Coanty  Coarts. 
These  are  contained  in  tbe  ft^owing  section  of  tbe  said 
Act  :— 

"  X'rthinp  in  this  Act,  or  in  any  Order  in  Cotmcil  nnder  it, 
"  shall  confer  on  a  County  Court  jurisdiction  in  any  prize 
"  cause,  or  in  any  other  matter  within  '  The  Xaval  Pr«e  Act, 
"  l*(fi4,'  or  in  any  matter  arising  under  any  of  the  Acts  for  the 
**  Bupprtaeion  of  the  slave  trade,  or  any  Admiralty  jurisdictioB 
"  by  way  of  appeal  "  (u)— 31  &  32  Vict.  c.  71,  s-  4. 

HaTin?  now  ascertained  the  nature  and  etii^nt  of  the  ori- 
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•*  or  of  Buch  Snperior  Court  or  of  a  County  Court  having  Ad- 
**  miralty  jurisdiction,  and  shall  not  recover  a  sum  exceeding 
"  the  amount  to  which  the  jurisdiction  of  the  County  Court  in 
''  that  Admiralty  cause  is  limited  by  this  Act,  and  also  if  anv 
''  person  without  agreement  shall,  except  by  order  as  aforesaid, 
''  take  proceedings  as  to  salvage  in  the  High  Court  of  Admiralty 
*'  or  in  any  Superior  Court  in  respect  of  property  saved,  the 
^  value  of  which  when  saved  does  not  exceed  one  thousand 
^  pounds,  he  shall  not  be  entitled  to  costs,  and  shall  be  liable 
**  to  be  condenmed  in  costs,  unless  the  Judge  of  the  High  Court 
"  of  Admiralty  or  of  a  Superior  Court  before  whom  the  cause 

is  tried  or  heard  shall  certify  that  it  was  a  proper  Admiralty 

catLBe  to  be  tried  in  the  High  Court  of  Admiralty  of  England 

or  in  a  Superior  Court." — 81  &  32  Vict.  c.  71,  s.  9. 

It  is  to  be  noticed,  in  the  first  place,  that  the  above  section  Conitraciion  of 
does  not  apply  where  proceedings  have  been  taken  in  the  High  **»▼•  ^aac^ 
Court  "  fty  order  of  the  Judge  of  Jlhe  High  Court  of  Admiralty  ™^*- 
or  of  muh  Superior  Court  or  of  a  County  Court  having  Ai^mraliy 
jurisdiction"    In  regard  to  this  provision  it  has  been  held  that 
the  Hi^  Court  (P.  A.  &  D.  Division)  has  power,  under  it,  to 
pjant  an  order  for  instituting  proceedings  before  it,  which 
might  have  been   taken   without  agreement  in  the  County 
Court  (2?).    But  it  has  no  power  to  make  this  order  after  pro- 
codings  have  already  been  instituted  in  the  High  Court  (y). 

So  where  there  are  circumstances  rendering  it  advisable  that 
an  action  which  a  County  Court  has  jurisdiction  to  try  should 
be  commenced  in  the  High  Court,  such  as  the  necessity  of  a 
oommission  abroad,  the  Court  will  grant  leave  for  a  writ  to 
issue  in  the  High  Court,  though  the  cause  of  action  may  be  of 
less  amount  than  the  limit  of  the  County  Court  jurisdiction  (z). 
Notice  of  the  order  made  by  the  Court  should  be  served  with 
the  writ  (a). 

In  the  next  place  it  is  to  be  observed  that  this  section  pro- 
vides that,  under  certain  conditions,  a  person  shall  not  only  not 
be  entitled  to  costs,  but  shall  be  condemned  therein,  unless  the 
Judge  of  the  High  Court,  before  whom  the  case  is  tried,  8?iaU 
eerttfy  that  it  was  a  proper  Admiralty  cause  to  he  tried  in  the 
High  Court,  This  power  of  certifying  will  be  exercised  by  the 
Judge  of  the  Admiralty  Divisional  Court  when  it  is  made  clear 
to  him  that  it  was  less  expensive  to  try  in  London  than  in  the 
County  Court  {h). 

Let  us  now,  in  the  third  place,  examine  the  conditions  in 

(x)  The  Benaal,  L.  R.  3  A.  &  £.  14.    See  alao  Tke  Beatmarit  Castii,  40 
L.  J.  K.  8.  (AcL)  41. 
(w)  Tks  LorHtay  40  L.  J.  N.  S.  (Ad.)  41. 
(2)  BUit  T.  Gtmerml  Steam  Novigation  Co.,  3S  L.  T.  570. 


(2)  EUx 
r«)  Ih. 
\h)  Tki 


Th§  Bmumaris  Castle,  40  L.  J.  N.  S.  (a)  41. 


COnUTY  COURT   PEACTICE. 


[Bk.  IV. 


regard  to  coetB  imposed  bj  the  above  section.  Snch  conditioDS 
are  two  in  number.  The  first  relates  to  all  daims  {including 
salvage  claims),  and  the  second  to  salvage  claims  only. 

The  _/irg(  condition  ia  as  foUowB: — A  person  is  not  entitled 
to  costs,  but  liable  to  be  condemned  therein,  under  section  9,  if 
"  he  shall  not  recover  a  sum  exceeding  the  amount  to  which  the 
"  iurisdiction  of  the  County  Court  in  the  Admiralty  cause  is 
"  limited  by  this  Act."  One  general  test  of  liability  to  costs 
under  this  section  is,  then,  the  sum  recovered,  not  the  sum 
claimed.  Therefore,  where  a  plaintiff  in  an  Admiralty  suit, 
whose  bond  fide  claim  was  less  than  £300,  though  the  demand 
in  his  declaration  was  over  tiiat  Bum,  sued  in  a  Superior  Court, 
and  the  defendant  paid  money  into  Court  under  £300,  which 
the  plaintiEf  took  out  in  fiill  satisfaction,  it  was  held  that  the 
plaintiff  was  not  entitled  to  liis  costs  (e).  For  money  so  paid 
into  Court  and  taken  out  is  money  "recovered" (d).  But, 
where  a  cause  of  damage  was  instituted  in  the  Superior  Court, 
the  damage  done  being  over  £300,  but  the  owner's  liability 
was  subsequently  limited  below  that  amount,  it  was  held  that 
the  plaintiff  was  entitled  to  costs  in  the  Superior  Court  (e). 

The  second  condition  as  to  costs  imposed  by  section  9,  is 
briefly  as  follows,  and,  as  already  stated,  applies  only  to  salvage 
cases  : — If  any  person  take  proceedings  as  to  salvage  in  the 
High  Court  in  respect  of  property  saved,  the  value  of  which 
when  saved  does  not  exceed  £1,000,  he  shall  not  be  entitled  to 
costs,  but  shall  be  condemned  in  costs,  unless,  &c.,  &c. 

The  efi'ect  of  this  provision  as  to  salvage  claims,  is  some- 
what peculiar,  as  will  now  be  explained.  It  has  been  seen  (/) 
that  tneUmitof  thejurisdictJon  of  the  County  Conrta  in  salvage 
claims  ia  in  the  dUemative,  i.  e.  either  the  property  saved  must 
not  exceed  £1,000,  or  the  amount  claimed  must  not  exceed 
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ARRESTS  OF  FOREIGN  VESSELS. 

It  sometimes  happens  that  a  foreign  vessel  does  injury  to  Public  policy 
British  property,  but  that  circumstances  prevent  redress  being  requires  that 
at  the  tmie  obtained  for  the  damage  done.     Should  a  foreign  wMch^have" 
ve^el,  which  has  thus  committed  an  unredressed  injury  to  dama^d 
British  property,  subsequently  be  found  within  British  waters,  British  pro- 
it  is,  in  the  interests  of  home  navigation,  desirable  that  there  ^^^^^ 
should  be  a  power  to  prevent  such  a  vessel  leaving  again  with-  -^  found°in 
out  having  first  made  compensation  for  the  injury  inflicted  by  British 
her.     "The  Merchant  Shipping  Act,  1854,*'  accordingly  con-  waters, 
fers  a  power  of  this  description  (a)  upon  the  Judges  of  all 
Courts  of  Record. 

The  provisions  of  "  The  Merchant  Shipping  Act,  1854,"  on 
this  subject,  are  in  the  following  terms  : — 

"  Whenever  any  injury  has,  in  any  part  of  the  world,  been  Power  of 
"  caused  to  any  property  belonging  to  Her  Majesty,  or  to  any  Judge  of 
**  of  Her  Majesty's  subjects,  by  any  foreign  ship,  if,  at  any  ^|^i*^ 
time  thereafter,  such  ship  is  found  in  any  port  or  river  of  the  ^d,niraHy 
United  Kingdom,  or  within  three  miles  of  the  coast  thereof,  to  arrest 
it  shall  be  lawful  for  the  Judge  of  any  Court  of  Record  in  foreign  ship 
"  the  United  Kingdom,  or  for  the  Judge  of  the  High  Court  of  t^*  ^ 
"  Admiralty,  or  in  Scotland  the  Court  of  Session,  or  the  sheriff  2^^?^, 
**  of  the  county  within  whose  jurisdiction  such  ship  may  be,   -«    i#^_^l^  i 
**  upon  its  being  shown  to  him  by  any  person  applying  sum-  gh^ippi^^Act 
"  inarily  that  such  injury  was  probably  caused  by  misconduct  ismI  527.' 
**  or  want  of  skill  of  the  master  or  mariners  of  such  ship,  to 
"  issue  an  order  directed  to  any  ofl&cer  of  customs  or  other 
"  oflBoer  named  by  such  Judge,  requiring  him  to  detain  such 
"  ship  until  such  time  as  the  owner,  master,  or  consignee 
"  thereof  has  made  satisfoction  in  respect  of  such  injury,  or 

(«)  This  power  of  arrest  ot  foreign  ressels  before  action  comferred  by  the 
Verchant  Snipping  Act,  must  not  be  confounded  with  the  general  jurisdiction 
of  County  Courts  in  Admiralty  after  action  brought  to  arrest  and  detain  a  vessel 
pendente  lite. 


any  Coimtj 

fonign  ihip 
Dnder  aboTS 
anttctment 
maj  b«  ezar- 
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"  has  given  security  to  be  approved  by  the  Judge,  to  abide  the 
"  event  of  any  action,  Buit,  or  other  legal  proceeding  that  may 
"  be  inetitnt^d  in  respect  of  eiich  injury,  and  to  pay  atl  coeta 
"  and  damages  that  may  be  awarded  tliercon ;  and  any  officer 
"  of  customs  or  other  officer  to  whom  such  order  is  directed, 
"  shall  detain  such  ship  accordingly." — 17  &  18  Vict.  c.  104, 
8.  527. 

As  a  nile  it  will  be  found  that  foreign  vessels,  whose  arrest  is 
desired,  are,  as  a  matter  of  fad,  within  the  territorial  limits  of 
a  County  Court  specially  vested  with  Admiralty  jurisdiction  by 
Order  in  Council.  But  it  is  quite  possible  that,  in  some  few 
easoH,  this  may  not  be  so.  Whenever  praclimbk,  it,  of  course, 
will  be  prudent  to  avoid  all  questions,  by  making  application  for 
arrest  to  the  Judge  of  a  County  Court  having  jurisdiction  in 
Admiralty. 

But  it  is  submitted  that  it  is  quite  clear  that  the  Judge  of 
any  Connty  Court  has  power  to  arrest  a  foreign  ship,  under  the 
enactment  now  about  to  be  set  out.  For  "  The  County  Conrta 
Admiralty  Jurisdiction  Act,  1868"  (h),  deprives  the  County 
Courts,  not  appointed  to  have  Admiralty  jurisdiction,  only  of 
jurisdiction  "m  any  Admiralty  rauae."  And  the  power  of 
arresting  a  foreign  ship  is  one  which  the  Judge  is  not  required 
to  exercise  "  in  an  Admiralty  mvse,"  but  on  summary  applica- 
tion made  to  him  for  that  purpose.  Moreover,  the  power  of 
arrest  is  not  given  to  the  Court,  but  to  the  Judge  personally  (r). 
Practically,  however,  it  will  he  seen  that  such  application  will 
usually  have  to  be  made  to  a  County  Court  ap/witiled  to  have 
Admiralty  jnrisdiction. 

We  will  now  proceed  to  give  the  enactments  on  this  subject. 

As  regards  the  persons  who  may  apply  for  the  arrest  of  a 
foroigTi  vessel  under  section  557  of  "  The  Merchant  Sliipping 


u 

€€ 
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be  made  where  the  ship  is  within  the  territorial  h'mits  of  the 
Connty  Court. 

Where  it  seems  likely  that  a  vessel,  sought  to  be  arrested.  Where  no 

will  take  its  departure  before  application  can  be  made  to  the  *""«/or 

County  Court,  such  a  case  is  met  by  the  following  provision  of  preceding 

"  The  MerchMit  Shipping  Act,  1854  "  : —  section,  arrest 

In  any  case  where  it  appears  that  before  any  application  may  be  made 

can  be  made  under  the  foregoing  section,  such  foreign  ship  ^^^^?^J]^ 

••  will  have  departed  beyond  3ie  Smits  therein  mentioned,  it  ^qq^  or? 

"  shall  be  lawful  for  any  commissioned  officer  on  full  pay  in  the  Custom  House 

"  military  or  naval  service  of  Her  Majesty,  or  any  British  officer  or  a 

"  officer  of  Customs,  or  any  British  consular  officer,  to  detain  ^°®^^^ 

"  such  ship  until  such  time  as  will  allow  such  application  to  be  ^V^ 

"  made,  and  the  result  thereof  to  be  communicated  to  him  ;  ir?  ^f'^^ 

"  and  no  such  officer  shall  be  liable  for  any  costs  or  damages  in  i8mT^52&. ' 
**  respect  of  such  detention,  unless  the  same,  is  proved  to  have         ' 
"  been  made  without  reasonable  grounds." — 17  &  18  Vict, 
c.  104,  s.  528. 

In  the  event  of  any  action  or  suit  in  relation  to  injury  Proceedings 

caused  by  a  foreign  ship,  which  has  been  the  subject  of  an  ^^^  foreign 

application  under  section  527,  it  is  provided  by  "  The  Merchant  ^J^J^j*^ 

Saipping  Act,  1854,"  that : —  i^ju^  ^ 

**  In  any  action,  suit,  or  other  proceeding  in  relation  to  such  property  and 

"  injury,  the  person  so  giving  security  as  aforesaid  (d)y  shall  be  ^^  been  made 

"  made  defendant  or  defender,  and  shall  be  stated  to  be  the  J^V^iJ^on 

owner  of  the  ship  that  has  occasioned  such  damage  ;  and  the  ^d^r^gj^  ^^ 

production  of  the  order  of  the  Judge  made  in  relation  to  such  627  of  **The 

security  shall  be  conclusive  evidence  of  the  liability  of  such  Merchant 

'*  defendant  or  defender  to  such  action,  suit,  or  other  proceed-  ?^^,*Jf. ., 

-  ing."— 17  &  18  Vict.  c.  104,  s.  529.  ^^  ]^'^ 

defendant  to 
(d)  See  sect  527,  anU,  pp.  761-762.  suit  in  such 

cases. 

The  Merchant 
Shipping  Act, 
1854,  s.  529. 
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CHAPTER  V. 

THE   FBOCEEDIKOB  IN  AN  ORDINARY  ADMIRALTY   ACTION. 

Tmrioni  atepi         FoLWWrsG  the  plan  adopted  in  the  Order  (a)  relating  to 

Admii^tJ"*^   Admiralty  contained  in  "  The  County  Court  Rules,  1875,"  it  is 

fcOmi  in  proposed,  in  the  present  chapter,  to  discuBB  step  by  step,  and  each 

ihe  Cmmtj        in  a  separate  section,  the  variotiB  proceedin;^  in  a  County  Conrt 

Coait.  action  in  Admiralty.    It  will,  however,  not  be  convrnient  to 

follow  in  its  details  the  arrangement  of  the  subject  adopted  in 

the  County  Court  Order  in  question.     For  it  will  be  needful  to 

consider,  not  only  the  provisions  of  the  County  Court  Order 

itself,  but  also  the  various  enactments  and  the  different  judicial 

decisions  which  relate  to  the  respective  steps  in  an  Admiralty 

action  in  the  County  Court.     And,  moreover,  some  of  the 

Bubjecta  dealt  with  by  the  Order  in  qnestion — such,  for  example, 

as  the  jurisdiction   and   the  sittings  of    County  Courts  in 

Admiralty^ have  already  been  considered.    The  arrangement 

adopted  in  Book  II.  of  the  present  work  will,  therefore,  again 

be  followed.    And  in  the  various  stages  of  an  Admiralty  action 
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exercised  either  by  proceedings  in  rem  or  by  proceedings  in 
pers(mamy—S2  &  33  Vict.  c.  51,  s.  8. 

In  Admiralty  proceedings  in  personam  the  claimant  for  Parties  to 
salvage,  towage,  necessaries,  wages,  or  for  damage  to  cargo  or  prooeedinge 
damage  by  collision,   or  for  any  other   matter,  will  be   the  *»i>«»'*>iiaiii. 

ElaintifT,  and  the  person  against  whom  the  claim  is  made  will 
e  the  defendant,  who  is  usually  the  owner  of  the  ship. 
It  has  recently  been  held  that  a  pilot  cannot  be  made 
responsible  in  an  Admiralty  suit  for  damage  occasioned  to 
another  vessel  by  a  collision  occurring  through  his  negli- 
gence (c). 

In  cases  where  the  proper  individual  to  make  a  defendant  is  Proceedings 
not  known,  the  action  may  nevertheless  be  brought  against  an  ^&^ 
unknown  defendant^  though  the  vessel  or  property  to  which  the  drfendimta. 
action  relates  will  not,  in  such  a  case,  be  taken  in  execution, 
but  it  may  be  arrested  and  detained  under  sect.  22  of  "  The 
County  Courts  Admiralty  Jurisdiction  Act,  1868  '*  (^,  or  kept 
under  arrest  if  ah-eady  arrested  (e). 

In  cases  where  proceedings  are  taken  in  rem,  by  virtue  of  Parties  to 
sect.  3  of  "  The  County  Courts  Admiralty  Jurisdiction  Amend-  P">ce«Ji'»«« 
ment  Act,  1869 "  (/),  the  pracipe  states  that  the  action  is 
instituted  against  the  vessel  or  property  to  which  the  action 
relates.  But  proceedings  in  rem  cannot  be  taken  under 
sect.  2,  subsect.  1  {g)  of  **  The  County  Courts  Admiralty 
Jurisdiction  Amendment  Act,  1869,"  by  one  who  is  not  a  party 
to  the  charter.  This  was  decided  in  the  case  of  The  Nuova 
Raffaelina  (h).  Here  a  charter-party  of  the  ship  N.  entered 
into  between  the  master  of  the  ship  and  a  firm  of  Liverpool 
merchants,  contained  a  clause  stating  that  £2  10^.  per  cent. 
commission  was  due  on  the  execution  of  the  charter-party  to  J. 
and  K.  J.  and  K.,  who  were  the  brokers  who  had  effected  the 
charter-party,  instituted  a  suit  against  the  ship  to  recover  this 
commission  in  the  Court  of  Passage  (Admiralty  Jurisdiction). 
The  Court  dismissed  the  suit  on  the  grouna  that  it  had  no 
jurisdiction  to  entertain  the  claim.  On  appeal  the  Court  of 
Admiralty  held,  that  the  claim  did  not  arise  out  of  any  agree- 
ment made  in  relation  to  the  use  or  hire  of  a  ship,  within  the 
meaning  of  the  second  section  of  "The  County  Courts 
Admiralty  Jurisdiction  Amendment  Act,  1869,"  and  affirmed 
the  decision  of  the  Court  below. 

lel  The  Alexandria,  L.  R.  3  A.  &  E.  674;  The  Urania,  10  W.  R.  97. 

ut)  See  this  section,  post,  p.  772. 

le)  See  OnL  xzxiiL  r.  23,  poet,  p.  783. 

f /)  Swpra, 

Ctf)  See  tills  section,  ante,  p.  751. 

(>)  L.  &.  3  A.  &  £.  4S3. 
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Section  II. — Notice  to  Consul  m  Actiok  aqaisbt 
FoHEiGN  Ship  foe  Waqes. 

Just  as,  in  ordinary  actions,  a  notice  before  action  is  in 
certain  cases  required,  so  it  wonld  appear  that  be/ore  an  action 
for  w&gts  can  be  brought  against  the  owners  of  a  foreign 
■T^^ofiht  'easel,  notice  of  ite  commenoement  mnat  be  given  to  the 
agaiiut  >  Gonanl  (if  there  be  one)  of  the  conntry  to  which  ench  vessel 

foraign  belongs.    The  Connty  Court  rule  on  the  subject  ia,  however, 

"""'■  by  no  means  explicit,  and  does  not  show  whether  the  notice 

rendered  necessary  by  it  is  to  be  given  before  the  action  ia 
brought,  or  is  to  be  a  notice  of  the  institntion  of  the  action 
after  it  has  actually  been  commenced.  As,  however,  "  a  copy  " 
of  the  notice  is  required  to  be  annexed  to  the  pradpe  for  the 
emnmons  commencing  the  action,  it  would  appear  that  a  pre- 
liminary notice  before  the  commencement  of  ttie  action  is  what 
18  contemplated.    The  following  is  the  rule  in  question  : — 

"  In  an  Admiralty  action  for  wages  against  the  owners  of  a 
"  foreign  vessel,  notice  of  the  commenoement  of  the  action 
"  shall  be  given  to  the  Consnl  or  Yioe-Consul  of  the  state  to 
"  which  the  vessel  belongs,  if  there  be  one  resident  within  the 
"  district  of  the  Court,  and  a  copy  of  the  notice  shall  be 
"  annexed  to  the  pradpe." — Order  XXXIII.  r.  5. 

No  form  of  notice  under  the  above  rule  is  provided  in  the 
appendix  of  forms.  But  it  is  suggested  that  one  can  readily 
be  framed  from  the  form  of  summons  in  an  Admiralty  action, 
which  will  be  found  duly  framed  (t). 


Order 
XXXIII. 


BscnoK  III. — In  what  Dihtrict  an  Admiealtt  Action 

UUST  BE  COHHENCED. 
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agenfc  does  not  reside  within  any  such  district, 
then  in  the  County  Court  having  Admiralty 
jurisdiction  the  district  whereof  is  nearest  to 
the  place  where  such  owner  or  agent  resides  : 

(8.)  If  for  any  reason  the  last  foregoing  rule  is  not 
*'  applicable  or  cannot  be  acted  on,  then  in  such 
County  Court  having  Admiralty  jurisdiction  as 
general  orders  direct : 

(4.)  In  any  case  in  the  County  Court  or  one  of  the 
County  Courts  having  Admiralty  jurisdiction 
in  which  the  parties  by  a  memorandum,  signed 
by  them  or  by  their  attorneys  or  agents,  agree 
shall  have  jurisdiction  in  the  cause." — SI  &  82 
Vict  c.  71,  s.  21. 

SEcnoN  IV. — Entry  of  Plaint  and  Issue  and 

Sekvice  of  Summons. 

Admiralty  actions  are,  like  other  County  Court  actions  (Jc\  Admiralty 
commenced  by  the  entry  of  a  plaint,  on  which  a  summons  is  actions  are 
issued  calling  upon  the  defendant  to  answer  the  action.     Full  commenced 
instructions  as  to  the  details  of  the  practice  to  be  followed  on  g|^m«M."* 
entering  a  plaint  will  be  found  in  a  previous  chapter,  to  which 
reference  ^ould  be  made  for   information  {k).      Forms  of  Particulari. 
particulars  to  be  filed  with  the  plaint  are  provided  (kk). 

In  addition  to  the  usual  steps  on  entering  a  plaint,  it  is  Solicitor  enter- 
farther  required  that,  when  a  solicitor  enters  a  plaint,  he  file  a  i"8  »  P^*"*** 
^prctcipe  "  signifying  his  desire  to  commence  the  action.    This  ™"**.fi^®  * 
is  required  by  **  The  County  Court  Rules,  1875,"  which  pro-  ^^'"'^^ 
vide  as  follows  : — 

**  A  solicitor  desiring  to  conmience  an  Admiralty  action  shall  Ch-der 
**  file  ^praeipe(J)  which  shall  state  the  nature  of  the  action,  XXXIIL 
**  the  name,  address,  and  description  of  the  party  in  whose  nUe  4. 
**  behalf  it  is  instituted,  the  name  of  the  solicitor,  and  an 
"  address  within  three  miles  of  the  Court-house  at  which  it 
^  shall  be  sufficient  to  leave  all  instruments  and  documents  in 
^  the  action  required  to  be  served  upon  him,  and  it  shall  also 
**  state  the  name  of  the  owner  or  owners  or  other  person 
^  against  whom  the  action  is  instituted,  or  it  shall  state  that 
**  the  action  is  instituted  against  the  vessel  or  other  property  to 
**  which  the  action  relates." — Order  XXXIII.  r.  4. 

A  form  oipracipe  on  entry  of  plaint  is  provided  (J), 

The  usual  poundage  fees  are  payable  on  the  entry  of  a  plaint  Fee  on 
in  an  Admiralty  action  {m),  plaint. 

The  action  will,  in  the  absence  of  any  steps  to  secure  a  if  special 

{k)  As  to  the  mode  of  entering  a  plaint  seneraUy,  see  ante^  Book  11.  cap.  yi. 

■ft      A^V\  0^  M^V 

dk)  See  Appendix  II.  Form  46,  examples  Y,  Z,  AA,  BB,  CC,  and  DD. 
(/)  j^pendix  n.  Foim  248.  (m)  See  arUe^  p.  285. 
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epecial  hearing,  be  heard  in  ordinary  conrac  at  one  of  the  usual 
aittiiiffs  of  the  Court,  There  is,  however,  iia  we  liave  seen  in 
the  chapter  on  the  jurisdiction  (h),  power  to  hold  a  special 
sitting  ab  any  place  within  the  Admiralty  district  of  the 
Court  (o).  Where  it  is  desired  to  obtain  a  special  sitting  of 
the  Court,  an  additional  pratipe  must  be  filed  requesting  such 
special  sitting  {p). 

The  Form  of  a  precipe  for  a  special  sitting  will  be  found  in 
'  the  Appendix  (q). 

Again,  as  we  also  have  seen  in  a  previous  chapter  (r),  if  the 
plaintift'  in  the  action  desires  the  trial  to  take  place  before 
,  aBsesaors,  he  must,  at  the  time  of  delivering  the  prcEeipe-,  pay  to 
the  Registrar  the  fees  for  such  assessors  (s).  Such  fees  are  two 
guineas,  if  the  amount  claimed  do  not  exceed  £100,  or  four 
guineas,  where  the  claim  exceeds  £100  (s). 

The  pracipe  being  duly  filed,  the  Registrar  at  once  enters  a 
plaint,  and  issues  a  summons.    For  it  is  directed  : — 

"  Immediately  upon  the  filing  of  the  prtrcipe  the  Registrar 
"  shall  (/)  enter  plaint,  and  shall  issue  a  summons  for  service 
"  by  the  solicitor,  or  if  so  required,  by  the  bailiff  of  the  Court."* 
—Order  XXXIII.  r.  6. 

Forma  of  summons  are  provided  («). 

The  summons  may  be  served  either  by  the  solicitor  (if  there 
be  one)  who  enters  the  claim,  or  by  the  bailiffoftlie  Court.  It 
will  be  seen,  on  reference  to  the  form,  that  the  pracipe  for  the 
commencement  of  an  action,  may  require  that  the  bailiff  may 
serve  the  summons.  Unless  this  request  be  made,  the  solicitor 
entering  the  action  must  himself  serve  the  summons. 

With  regard  to  the  mode  of  the  service  of  a  summons  in  an 
Admiralty  action,  the  rules  contdn  the  following  directions  : — 

"  Where  the  veascl  or  property  to  which  the  action  relates  is 
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"  affidavit  allow  of  substituted  service"  (x). — Order  XXXIII. 
r.  7. 

It  may  be  observed  that  ajter  the  institution  of  an  Admiralty  Detention 
cause  in  the  County  Court,  if  it  is  probable  that  the  vessel  or  ^^^l^j^ 
property  to  which  the  cause  relates,  will  be  removed  out  of  the  J!^|^^ 
jurisdiction  of  the  Court,  proceedings  may  be  taken  for  the 
arrest  of  such  vessel  or  property,  even  be/are  the  defendant's 
appearance  (y).      The  consideration   of  these  proceedings  is, 
however,  remitted  to  a  subsequent  section  (z),  as  thev  do  not 
necessarily  belong  to  the  stage  of  the  action  now  reached,  nor, 
indeed,  to  any  particular  stage  of  the  action. 

Section  V. — ^Appearance  op  the  Defendant. 

The  summons  served  upon  the  defendant  in  an  Admiralty  Appearance 

action,  requires  him,  as  will   be  seen  on  reference  to  the  no^co^P^- 

forms  (zz),  to  enter  an  appearance  in  the  action  within  four  J^2ally"oon- 

days.  The  consequences  of  the  omission  of  a  defendant  to  Tenient 
appear  are,  that,  although  he  may  appear  at  the  trial,  the 
action  up  to  trial,  and  (unless  he  then  appear)  also  at  the 
taial  itself,  proceeds  in  his  absence  ;  that  he  receives  no  notice  of 
the  day  of  trial  (a),  and  that  he  cannot  take  any  interlocutory 
proceedings  in  the  action.  These  inconveniences  are  so  great 
that  it  is  usually  advisable  for  the  defendant  in  an  Admiralty 
action  to  enter  an  appearance  in  the  action. 

An  appearance  may  be  entered  by  a  defendant,  either  upon  Appearance 

being  served  with  a  simmons,  or  upon  his  vessel  being  arrested.  Tii^'^ST^ 

The  arrest  of  a  vessel  is  equivalent  to  the  service  of  a  summons.  refleeL 

"Upon  the  arrest  of  any  vessel  or  property,  an  appearance  Qrder 

"  may  be  entered,  the  same  as  upon  the  service  of  the  sum-  XXXIIL 

"  mons.*'— Order  XXXIIL  r.  11.  tvU  11. 

The  mode  of  entering  an  appearance  in  an  Admiralty  action  Appeaiunce 

is,  bjT  attending  at  the  Registrar's  office,  and  there  filing  a  entered  bj 

pnecipe  in  accordance  with  the  following  rules  : —  *^?  * 

"  A  solicitor  desiring  to  enter  an  appearance  in  an  action  ^"|T^ 

"  shall  file  a  prsecipe  (h\  and  thereupon  an  entry  of  his  appear-  y^tjy 

"  anoe  shall  be  made  in  the  Admiralty  Suits  Book."— Order  tl\ 

XXXIII.  r.  8.  "^  ®- 

^  The  praecipe  shaQ  state  the  name,  address,  and  description  Order 

**  of  the  partv  on  whose  behalf  the  appearance  is  enterea,  the  XXXIIL 
"  name  of  the  solicitor,  and  an  address  within  three  miles  of         ^ 
^  the  Court-house,  at  which  it  shall  be  sufficient  to  leave  all 
**  instruments  and  documents  in  the  action  required  to  be 
**  served  upon  him," — Order  XXXIII.  r.  9. 

(x)  Appendix  II.  Fonns  275  &  276. 
(y)  31  &  32  Vict  c.  71,  s.  22,  past,  p.  772. 
6b)  Pott,  p.  772. 

(«)  Appendix  II.  Forms  246,  246. 
Im)  Unto  Ord.  XXXIII.  r.  12,  po9t^  p.  777. 
ifi  Appendix  II.  Fonn  260. 
TOL.  fi.  3  ]> 
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The  torm  of  a  pnecipe  to  vata  an  appeaiance  wilt  be  foand 
in  ifae  Appendii  of  Forms  ibf.  An  sppeannce  having  be«n 
mtend,  the  Eegixrar  wHI.  on  the  ap^icaiion  of  either  panr, 
iimie  notice  of  trial  in  aconnlance  with  a  nile  which  is  mlwe- 
qoentlj  set  oat  (c). 

SEcnos  VI. — SoTicES  OP  Special  Defesces. 

The  defendant  in  an  Admiraltr  action,  as  stated  in  the  last 
gection,  ia  not  obliged  to  appear  at  all ;  and,  as  a  mle,  he  need 
not  gire  anT  notice  of  defence. 

In  certain  cases,  however,  a  notice  of  defence  is  required. 

Should  it  occnr  that  a  defendant  in  an  Admiraltr  action  sought 

to  set  np  any  one  of  the  special  defences  mentioned  in  the 

chapter  on  that  subject,  he  certainly  vould  have  to  give  notice 

of  such   special   defence    in   the   manner    described    in    that 

chapter  (d).     And  the  order  relating  to  Admiralty  provides,  as 

regards  Admiralty  actions,  for  notice  of  defence  in  two  cases. 

Kotiea  ibonld         First,  the  defendant  should  give  notice  of  defence  in  actions 

be  (pTen  of       for  damage  by  collision,  where  he  intends  to  set  np  as  a  defence 

^*^y  "^      that  the  vessel  waa  by  compulsion  of  law  in  the  chai^  of  a 

lada^.       pilot.     On  this  subject   "The  County  Court   Rules,  1875," 

poiKiiT  clurge   provide  as  follows  : — 

offtpiM.  "Where  in  actions  for  damage  by  coUision  the  defendant 

Order  "  intends  to  set  up  as  a  defence  that  the  vessel  was  by  com- 

XXXIII.        It  pijgion  of  law  in  the  charge  of  a  pilot,  be  should  give  notice 
'™*  '^-  "  thereof  to  the  adverse  solicitor  as  soon  after  the  service  of 

summons  as  may  be,  and  if  he  shall  fail  to  give  such  notice 
tl,^  .Ti.'I^'./  ,]v.i]\.  Ill  i.-XL-ril-i.i-  >iii  4],^.-rdi.,ii  ^iv^  t-.  .'..-t^,  fon- 
sidor  what  effiict  the  non-deliverj'  of  the  notice  has  had  in 
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Within  forty-eight  hours  from  the  payment  the  adverse  Order 

"  solicitor  shall  file  a  notice  stating  whether  he  accepts  or  XXXIII. 

^  rejects  the  tender,  and,  if  he  shall  not  do  so,  he  shuU  be  rule  34. 
"  deemed  to  have  rejected  it."--Order  XXXIIL  r.  84. 

No  form  of  acceptance  or  rejection  of  money  paid  into  Court  Form  of 

is  provided,  but  one  may  easily  be  framed  as  suggested  on  a  acceptance. 
previous  page  (/). 


SscnoK  VII. — Interlocutory  Proceedings. 

In  an  Admiralty  action,  just  as  in  an  ordinary  action,  there  interlocntorr 
are  various  interlocutory  proceedings  which  may  be  taken  by  proceedings 
either  party  to  the  action.    As  these  present  some  peculiarities,  in  Admiralty 
it  is  necessary  to  consider  them  somewhat  in  detail.  actions  are 

Speaking  generally,  as  regards  the  tribunal  bv  which  inter-  J^^^"'" 
locutory  apphcations  may  be  disposed  of,  it  will  be  seen  that  g  ^y^^^ 
powen  for  Uiis  purpose  are  vested  not  only  in  the  Judge^  but  interlocutory 
also  in  the  R/Bgistrar  (g).  matters  are 

Interlocutory  proceedings  in  Admiralty  cases  are,  again,  for  ^®*^- 
the  most  part,  conducted  by  means  of  proceedings  in  Chambers,  ^^^  ^^^^' 
founded  on  evidence  contained  in  affidavits.     The  mode  of  Jl^^'^aro 
preparing  affidavits  is  detailed  in  a  former  part  of  this  work  {h).  heard!^  *"^ 

Literlocutory  proceedings  in  an  Admiralty  action  may,  it  interlocutory 
would  appear  (inasmuch  as  the  County  Court  Acts  with  refer-  proceedings 
ence  to  Admiralty  are  to  be  read  together  with  the  other  generally. 
County  Court  Acts),  be  the  same  as  in  other  cases,  save  so  far 
as  the  rules  relating  to  particular  proceedings  in  an  Admiralty 
action  are  in  any  instance  inconsistent.    The  practice  will  in 
any  such  cases  be  the  same  as  in  ordinary  actions.    Greneral 
reference  must  therefore  be  made  to  the  earlier  chapters  of  this 
wcnrk  dealing  with  the  subject  (i). 

There  are,  however,  certain  interlocutory  proceedings  which  interlocutory 
are  either  peculiar  to  Admiralty  actions  or  with  reference  to  proceedings 
which  the  rules  contain  special  provisions  applicable  to  the  peculiar  to 
event  of  such  proceedings,  although  of  a  common  nature,  being  ^^^^^^ 
taken  in  Admiralty  actions.     The  interlocutory  proceedings 
which,  for  these  reasons,  it  becomes  necessary  to  specially  con- 
sider are  five  in  number,  namely  :  (1.)  Proceedings  as  to  the 
arrest  and  detention  of  vessels  pendente  lite ;  (2.)  Payment  of 
money  into  or  out  of  Court ;  (3.)  Inspection  of  records  pen- 
dmU$  UU ;  (4.)  Examinations  of  witnesses  before  trial  ;  (5.) 

(/)  See  anUf  pp.  341—2. 

(g)  See  Zl  k  ^  YicL  c  71,  s.  20,  anU,  p.  741 ;  31  &  32  Vict.  c.  71,  s.  22, 

(i)  See  amU,  n.  349  ei  uq. 

(i)  See  mtU^  Book  n.  cap.  ix.  as  to  interlocutory  proceedings  in  general. 
It  B.  M4  tfi  mm. ;  eap.  x.  as  to  interlocutory  proceedings  to  protect  property  or 
rights,  at  p.  8o8  #1  Mf .;  and  cap.  zL  as  to  interlocutory  proceedings  in  aid  of 
the  Mtiflo,  at  p.  876  il  Mg. 

3  D  2 
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Orders  that  cross-actions  be  tried  together ;  (G.)  Orders  for  the 
transfer  of  an  action  to  another  Court. 

Application  may,  so  aoon  as  an  actioa  is  formally  instituted, 
be  made  for  the  arrest  and  detention  of  a  vessel  or  other  pro- 
perty jwnrfwite  lite.  Such  an  application  as  this  difiers  alto- 
gether from  an  application  to  arrest  a  foreign  vessel  before  action 
made  under  sections  5'i7  and  528  of  "  The  Merchant  Shipping 
Act,  1854"  (i). 

The  jurisdiction  to  entertain  an  application  for  the  arrest  or 
detention  of  a  vessel  or  propertr  pendente  UU  is  conferred  by 
the  foUowing  section  of  "  The  County  Courts  Admiralty  Juris- 
diction Act,  1868  "  ; — 

"  In  an  Admiralty  cause  in  a  County  Court,  if  evidence  be  given 
.  "  to  the  satisfaction  of  the  Judge,  or  in  his  absence  the  Begisla-ar 
"  of  the  Court,  that  it  is  i)robablc  that  the  vessel  or  fH^perty  to 
"  which  the  cause  relates  will  be  removed  out  of  the  jmisdiction 
"  of  the  Court  before  the  (ilaintiff's  claim  is  satisfied,  it  shall  be 
"  lawful  for  the  said  Judge,  or  in  his  absence  for  the  B^istrar 
"  to  issue  a  warrant  for  t^e  arrest  and  detention  (/)  of  the  said 
"  vessel  or  property,  unless  or  untU  bail  (m)  to  the  amount  of 
"  the  claim  made  in  such  cause,  and  to  the  reasonable  oofits  of 
"  the  plaintiff  in  such  cause,  be  entered  into  and  perfeot«d, 
"  according  to  General  Ordere,  by  or  on  behalf  of  the  owner  of 
"  the  vessel  or  property  or  his  agent,  or  other  the  defendant  in 
"  such  cause ;  and,  except  as  in  this  section  eipreasly  provided. 
"  there  shall  be  no  arrest  or  detention  of  a  vessel  or  property  in 
"  an  Admiralty  cause  in  a  County  Court  otherwise  than  in  exe* 
"  cntion."— 31  &  32  Vict.  c.  71,  s.  22. 

The  person  to  make  the  application  is  the  plaintiff. 

All  ajiplication  of  this  kind,  it  will  be  noted,  can  only  b 
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is  desired  to  arrest  any  vessel  or  property,  the  solicitor  must  Qj.^ 

file  an  affidavit  stating  the  facts  wnich  render  it  probable  XXXIII, 

"  that  it  will  be  removed  out  of  the  jurisdiction  of  the  Court.**  rule  13. 
—Order  XXXIII.  r.  18. 

**  In  an  Admiralty  action  for  necessaries  or  for  wages,  the  Order 

*^  national  character  of  the  vessel  shall  be  stated  in  the  affidavit."  XXXIII. 

—Order  XXXIII.  r.  U.  ♦^  14. 

For  fall  instructions  as  to  the  form  of  the  necessary  affidavits  Form  of 

and  the  mode  of  preparing,  filing,  and  swearing  them,  reference  *ffi<^^*«- 
must  be  made  to  an  earlier  portion  of  this  work  (nn). 

"  Where  upon  the  filing  of  such  affidavit  the  Registrar,  in  ^^jjj 

"  the  absence  of  the  Juc^e,  is  satisfied  with  the  evidence,  he  ^^\J 
"  may  issue  a  warrant  for  the  arrest  and  detention  of  the  vessel 
^  or  property,  and  where  he  is  not  satisfied  he  may  require 
•*  furuer  evidence  to  be  adduced." — Order  XXXIII.  r.  15. 

The  form  of  a  warrant  for  the  arrest  and  detention  of  a  vessel  Form  of 

p&ndentB  We.  made  under  the  enactment  iust  set  out,  is  furnished  ^**™"*  ®^ 

r^.i^     A  J-    /  \  arrest. 

in  the  Appendix  (0). 

As  r^srds  the  time  when  the  warrant  of  arrest  may  be  exe-  Bxecntion  of 

cated,  "  The  County  Court  Rules,  1876,"  provide  as  follows :—  ^"^»r™n*  of 

**  A  warrant  of  arrest  may  be  executed  on  Sunday,  Good  "fTj; 

Friday,  or  Christmas  Day,  as  well  as  on  any  other  day." —  XXXIII 

Order  XXXIII.  r.  16.  .^.^  ^^ 

80  soon  as  property  has  been  arrested  an  appraisement  of  it  Appraisement 

may  be  obtained  by  either  party  : —  of  property 

^  The  Registrar  may,  on  the  application  of  either  solicitor,  under  arrest. 

"  and  whether  before  or  after  judgment,  order  any  property  Ordtr 

•*  under  arrest  to  be  appraised."— Order  XXXIII.  r.  87.  XXXIII. 

When  property  has  been  arrested  in  the  manner  above  ruUZl, 

pointed  out  the  defendant  may  think  it  desirable  to  obtain  Application 

Its  immediate  release  rather  than  to  leave  it  subject  to  the  for  the  release 

warrant  .of  arrest  to  abide  the  result  of  the  action.    And  ac-  of  pro^rty  • 

cordingly  "The  County  Court  Rules,  1876,"  provide  machinery  ""^ 
idierebv  the  defendant  may  carry  out  his  wishes  in  this  respect. 
The  mks  governing  the  subject  are  as  follows  : — 

"  Where  in  an  Admiralty  action  the  amount  sued  for  is  paid  Order 

**  into  Court,  together  with  costs,  or  the  security  completed,  or  XXXIIL 

**  where  the  plamtiff's  solicitor  usually  requires  it,  the  Registrar  "*^  ^7. 
^  shall  deliver  to  the  solicitor  an  order  directed  to  the  high 
**'  bailiff  of  the  Court,  authorizing  and  directing  him,  upon 
**  payment  of  all  costs,  charges,  and  expenses  attending  the 
**  custody  of  the  property,  to  release  it  forthwith." — Order 
XXXIIL  r.  17  {p). 

^  Notwithstanding  the  last  preceding  rule,  the  property,  in  Order 

^  an  Admiralty  action  for  salvage,  shall  not  be  released  until  XXXIII. 

rule  18. 

(tm)  See  imU,p.  349  et  »eq, 
?•)  Jbypendix  U.  Form  24/. 
Ip)  Appendix  IL  Form  249  ia  Form  of  Order  for  Selease. 
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~  merit,  '-7  f-T  wTfiisfeO?:::,  s*Tt  br  «<<»&:::  rf  iht  pbtinriir  cr 

!;  wil  it:  1  ..'.--i  -"-ii;  -Jj-  firs;  c4  ibe  t»\>  rales  aitan  iM  out 
|>r'.-Tid<«  >hAt  :be  release  of  de  Tssd  n»j  be  c-buuwd  in  tro 
wav* — vit,  e::i>j  bj  fajmeitt  inw  C«in  rf  (be  aaNNuil  sued 
f'.-r  :  '.*■  h;  g^vics  ftn^tir^iT  bj  bc-ad  to  j»t  vbttcTcr  the  Oooit 

ik-'/dd  tb«  def^ndani  en-e  ibe  SKunir  br  &  pajaott  of 
iD'^a^  into  Oocn.  the  parmeni  inio  Coon  b  nnde  in  tbe 
mafin^r  pfiiattd  '.-at  od  s  f-rerioa!  pae?  <j>.  A  ntemofutdiuii 
of  :be  itfixcit  of  the  moaev  is  ciTieD  lo  ibe  d^enduiL  in  tbe 
ff^nn  j^'jvided  tri, 

SLi-nld  ib^  defendant  giv^  secnriir  l^  bond,  refarence  must 
}«  nuuir:  to  a  fomter  raee  for  tbe  pnrdoe  »  to  tbe  fRfantion 
an'l  t:m:aui>n  of  men  btKod.  Tbe  fotm  ol  the  neccsnrj  bond 
will  Ik  foand  in  ihc  Aj^Ddix  ii\ 

.S.i.-aritT  bavin?  bt«D  dolr  ^^td.  it  is.  nntoB  tbe  pisintiir 
ornv-nt  ui  disuse  with  it,  ftfll  Deceswr  ifaat  before  tbe 
wiUTiint  of  nrltaMr  can  iasne.  the  Tcnel  be  appniwd.  An  ap- 
pmitK-metit  can,  as  jast  meniioned,  be  obtained  by  eitb^  P*'^ 
on  a|ipljration. 

ivj  fnua  as  secnrity  has  been  given  and  an  appnisanent 
made,  the  Beeistrar  iesnee  his  warrant  for  tbe  relnsc  of  tbe 
Tcss-rl.    The  form  of  a  warrant  of  release  is  is  tbe  Ameitdix  (ff. 

litcondlv,  in  the  cause  of  an  Admiralty  action,  it  Erranent^ 
bajijK^DB  that  a  paviDL-nt  into  Coon  may  be  ntade,  on  the  oik 
hand,  and  that  it  it,  on  the  other  hand,  dearoos  to  obtain 
payment  ont  of  Coart  of  monies  thns  paid  in. 

A*  n.-gards  j  ay  men  t  of  uioney  into  Oourt,  there  are  no  special 
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as  to  the  mode  of  obtaining  a  payment  out  of  Court  will  be 
found  in  an  earlier  Chapter  (x). 

(8.)  Thirdly,  an  inspeotion  of  the  records  in  a  pending  (3.)  ingpection 
action  can  be  effected  in  accordance  with  "  The  County  Court  of  record*, 
Rules,  1875,"  which  provide  as  follows  : —  pemienu  lUe. 

**  The  solicitors  in  an  action,  their  clerks,  and  the  parties  q^^ 
**  themselves,  may,  while  the  action  is  pending,  and  for  one  XXXIIL 
^  year  after  its  termination,  inspect  free  of   charge,  all  the  nde  3a 
"  records  in  the  action." — Order  XXXIIL  r.  88. 

^  In  a  pending  action  no  person  other  than  the  solicitor  or  Qrd^ 
"  his  derK,  or  the  party  in  the  action,  shall  be  entitled  to  in-  XXXIIL 
**  spect  the  records  in  the  action  without  the  permission  of  the  ruU  39. 
"  Eegistrar."— Order  XXXIII.  r.  89. 

The  right  of  inspection  of  records  where  the  action  is  termi- 
nated is  dealt  with  by  a  separate  rule  which  is  set  out  on  an 
earlier  page  (y).  The  above  rules,  it  is  to  be  noticed,  deal  only 
with  the  right  of  inspection  pendente  lite,  and  within  one  vear 
after  hm  action  has  terminate.  And  this  right  can,  it  will  be 
observed,  be  exercised  by  the  parties  or  their  solicitors  or  their 
soUeii&rs*  clerks  (i.)  free  of  cnarge,  and  (ii.)  without  the  per- 
minion  of  the  R^istrar. 

(4.)  We  now  come  to  the  examination  of  witnesses  before  (4.)Exami. 
trial.     Though  there  is  no  express  provision  applicable  to  nation  of 
Admiralty  causes  in  particular,  with  reference  to  the  examina-  J^^^T^-i 
tion  of  witnesses  before  tri^,  yet  it  is  apprehended  that  such  an 
examination  will  be  permitted  under  such  circumstances  as 
have  already  been  mentioned  as  funushing  good  ground  for 
this  mode  of  taking  evidence  in  an  ordinary  action,  and  also 
where  parties  agree  that  the  evidence  at  the  hearing  shall  be 
by  way  of  written  depositions  (z).  At  all  events,  it  is  submitted 
^at  some  sudi  method  of  procedure  is  contemplated  by  **  The 
County  Courts  Admiralty  Jurisdiction  Act,  1868,"  wnich,  as 
abieady  stated  (a),  provides  that  the  r^istrar  shall  for  the  pur- 
poaes  of  the  examination  of  any  witnesses  within  the  district  of 
the  Court,  have  all  and  the  like  powers  and  authorities  of  an 
examiner  of  the  High  Court  of  Admiralty  in  England  (b), 

(5.)  An  order  for  the  trial  of  cross  actions  at  the  same  time  (5.)  Appllca- 
and  upon  same  evidence,  is  sometimes  applied  for.  On  this  ^^^  ^®'  *"*^ 
subject  "  The  County  Court  Rules,  1875,"  provide  as  foUows : —  Action*  »t  the 

^  Where  a  second  or  cross  actibn  for  damage  has  been  insti-  same  Ume  and 
'*  tuted  by  a  defendant  in  an  action  for  damage,  and  the  upon  the  same 
"  second  action  has  been  instituted,  by  agreement  or  otherwise,  ©^idMice. 
^  in  the  Court  in  which  the  first  action  was  instituted,  or  has 

(x)  See  tfii^,  p.  342. 
^)  Ord.  XXXm.  rule  40,  anU,  p.  740. 
m  AnU^  Book  II.  cap.  xi.  sect.  7,  p.  404 — 408. 
W  AmU,  p.  741. 

(i)  As  to  the  nature  of  an  examiner's  powers  and  authorities  see  Coote*s 
AdainUj  Fractioe  (2nd  ed.),  ^.eSetteq, 
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Oyjrt-  "  Ijecii  transferred  to  the  said  Conrt  1^  order  of  any  other 

XXXni.        "  Court,  the  Court  may  direct  that  both  actions  may  be  tried 
f«fa  22.  "  at  the  same  time  and  upon   the  Bune  evidence." — Order 

XXXIII.  r.  22. 

It  is  apprehended  that  the  direction  ag  to  trial  referred  to  in 

this  rule,  18  one  which  may  be  given  either  spontaneonsly  by 

the  Court,  or  on  apphcation  made  to  it  for  that  porpoee. 
(«.)  TnaOaa         (g.)  With  regard  to  the  transfer  of  actiooa  it  is  not  neceflsaiy 
of  wtiom.         jq  ^q  more  in  this  place  than  to  refer  to  an  earlier  diapter  of 

this  work,  at  which  the  practice  as  to  transfers   is    fulfy 

detailed  (r). 

Sectioit  VIII. — Pbepa&atiosb  por  the  Tbul. 

Oownl  mode         The  matters  to  be  considered  in  the  preparation  for  trial  have 
for'tor'*™    already  been  referred  to  at  length  in  Book  II.  Chapter  XII.,  to 
which  a  general  reference  must  be  made  on  the  subject  {d).    It  is 
Obuioii^  a       expressly  provided  that,  with  certain  exceptions,  an  Admiralty 
I™  ""  '       cause  in  a  County  Court  shall  be  heard  and  determined  in  like 
manner  as  ordinary  civil  causes  are  now  heard  and  determined 
in  Connty  Conrts  («).    Now,  as  has  been  pointed  out  in  a  pre> 
vious  part  of  this  work  (/),  the  tribunal  Ca  hear  a  case  is,  as  a 
role,  the  Judge  alone  {g).     And  if  a  trial  by  jury  be  desired, 
notice  of  a  jury  must  be  given  (A).     Whether  a  jui?  can  be 
summoned  in  Admiralty  causes  is  not  expressly  8tate<L     But  it 
is  snbmitted  that  the  language  of  section  10  of  "  The  Connty 
Courts  Adnuralty  Jurisdiction  Act,  1868"  (0.  is  sufficiently 
wide  to  render  this  mode  of  trial  available.    The  mode  of  pro- 
curing the  attendanw!  of  a  J1117  hits  alrciidy  Ixvn  esiilaiaed  (i). 
Obtaining  &  As  already  has  been  pointed  out  (/),  if  a  trial  with  assessors 
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County  Court  Admiralty  Jurisdiction  Act,  1868,"  provides,  it  fRme  of 
will  be  recollected  (0),  that  a  sitting  of  the  Court  shall  be  trial 
bolden  as  soon  as  may  be  after  the  Judge  has  had  notice  that 
an  Admiralty  cause  has  arisen  in  the  district. 

It  also  will  be  borne  in  mind  that,  if  so  desired,  a  sitting  of  ^^  *>f 
the  Court  may,  by  delivery  of  a  praecipe  requiring  it,  be  ob-  ^"^^'^ 
tained  at  a  place  specially  fixed  for  the  purpose  (p). 

The  time  and  place  of  trial  being  fixed,  the  rules  provide  for  Notice  of 
notice  of  the  appointment  being  given  to  the  parties.  PJ^  ^^  ^°*« 

**  Where  an  appearance  has  teen  entered  the  Begistrar  shaU      *"^ 
"  upon  application  by  either  plaintiff's  or  defendant's  solicitor  ^J^^^tt 
**  give  to  each  solicitor  in  the  action,  and  where  no  appearance  Z^u\er 
^  has  been  entered  then  to  the  plaintiff  or  his  soUcitor,  a 
^  notice  under  the  seal  of  the  Court,  stating  the  day  upon 
"  which  the  action  has  been  directed  by  the  Judge  to  be 
"  heard.''— Order  XXXIII.  r.  12. 

The  Appendix  of  Forms  contains  a  notice  appointing  a  day  Form  of 
for  trial  {q).  notice. 

In  anticipation  of  the  trial  the  same  steps  are  taken  as 
detailed  in  a  former  chapter  (8).  In  the  mode  mentioned 
there  process  is  issued  to  secure  the  attendance  of  witnesses  (t). 
Notice  to  use  affidavit  evidence  may  be  given  (Q,  and  notices  to 
admit  and  to  produce  should  be  prepared  and  served  (tt). 


Section  IX. — The  Trial  and  Judgment. 

Before  tiie  trial  of  an  Admiralty  action  can  take  place,  the  PAyment  of 
osnal  hearing  fee  of  2«.  in  the  £  must  be  paid  (u).  If  a  specif  hearing  fee. 
Bitting  is  held  for  the  trial  of  the  action,  tne  following  fees  are 
payaUe,  viz.,  2b8.  if  the  claim  be  under  £100,  or  3b8.  if  it  be 
above  £100,  and  also,  if  the  Court  sits  beyond  three  miles  from 
the  B^gistrar's  office,  15^.,  with  6d.  a  mile  as  mileage  to  the 
S^istror,  and  a  further  fee  of  £1  la.  if  the  Registrar  cannot 
return  home  the  same  night  {x). 

On  the  day  appointed  for  trial,  the  parties  to  the  cause  Appearance  of 
i^pear,  either  in  person  or  by  solicitor,  in  the  same  way  as  in  *!»«  parties. 
an  ordinary  action  (y).    A  day  for  the  hearing  is,  as  we  have 
just  seen  (2:),  fixed  by  the  Judge,  and  notice  thereof  given  by 

0)  See  31  &  32  Vict.  c.  71,  i.  13,  ante,  p.  739. 

p)  See  Ord.  XXXIII.  r.  2,  ante,  p.  740. 

7)  Appendix  II.  Form  261. 
(«)  See  antCt  p.  429. 
tf)  See  mnte,  p.  434. 
lit)  See  anUf  p.  435. 
[m)  See  anUt  p.  444. 
ixS  See  Appendix  I. 
[y)  See  Book  II.  cap.  xiii.  ante^  p.  44. 
C<)  Stipra, 
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the  re^Btrar  to  the  Bolicitors  of  the  partiea,  or  to  the  plaintiff 

or  his  Eolicitor  where  no  appearaace  has  been  entered  (a). 

CnM-actioii>         Sometimes,  as  we  have  pointed  out  on  a  previous  page  (ft), 

nwjrbehurd     yhere  there  are  croBS-actions,  both  are  tried,  by  the  direo- 

^'''^'  tion   of  the  Judge,  at  the  same   time  and  upon  the  Bame 

evidence  (c). 
Hoda  of  Ab  regards  the  mode  of  hearing  Admiralty  causes,  it  has 

•"^  aln^T   been   seen  (rf)    that  "The  County  ConrtB  Admiralty 

Jurisdiction  Act,  1868,"  provides  as  foilowB  : — 
31  1*  32  Vict.  "  In  an  Admiralty  cause  in  a  County  Court  the  cause  shall 
e.  71, 1.  10.  "  ix  heard  and  determined  in  like  manner  as  ordinary  civil 
"  causes  are  now  heard  and  determined  in  County  Coart£  j 
"  save  and  except  that  in  any  Admiralty  cause  of  salvage,  tow- 
"  age,  or  collision,  the  County  Court  Judge  shall,  if  he  think 
"  fit,  or  on  the  request  of  either  party  to  such  cause,  be  assisted 
"  by  two  nautical  assessors  in  the  same  way  as  the  Judge  of 
"  the  High  Court  of  Admiralty  is  now  agsisted  by  nautical 
"  assessors." — 31  &  S'2  Vict,  c.  71,  s.  10. 

From  the  enactments  just  referred  to  as  to  the  mode  of 
.trial,  it  appears,  then,  that  Admiralty  causes  in  the  County 
Court  may  l)e  heard  in  the  following  various  ways : — (1.)  By 
the  Judge  alone.  (2.)  By  the  Judge  with  a  jury.  (S.)  By  the 
Judge  and  two  nautical  assessors  (/).  (4.)  By  the  Judge  and 
two  mercantile  aaseasors  (p). 
Condort  of  The  mode  of  conducting  the  trial  of  an  Admiralty  cause  in 

the  trial  the  County  Court  docs  not  materially  differ  from  the  mode 

prevailing  in  ordinary  actions.  The  reader  is,  therefore,  re- 
ferred, for  more  detailed  information  on  the  subject,  to 
Book  II.,  Chapter  5III.,  of  the  present  treatise  (A).  A  word 
or  two  as  to  one  or  two  points  will  therefore  BiAce  in  this 
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Registrar  of  a  County  Court  is  receivable  as  evidence  in  any 
other  County  Court,  saving  all  just  exceptions  (k). 

At  the  conclusion  of  the  trial,  the  verdict  of  the  Judge  or  Verdict. 
juiT  is  given. 

When  the  verdict  (if  any)  has  been  given,  judgment  is  pro-  Judgment, 
nounced,  or  if  there  be  no  verdict  one  decision  is  given.    A 
County  Court  Judge  ought,  in  deciding  a  case,  to  give  his 
reasons  ;  and  the  Court  of  Admiralty  has  expressed  very  great 
dissatisfaction  where  this  has  not  been  done  (/). 

The  question  of  costs  arises  for  consideration. 

If  nothing  is  said  as  to  costs,  they  will,  it  is  submitted,  ™*^ 
follow  the  event,  as  is  the  case  in  ordinary  actions  (m).    The  ^e'^evoit   ^^ 
Judge  may  refuse  a  successful  party  his  costs,  if  it  appears 
that  two  actions  have  been  brougnt  and  tried,  where  one  would 
have  sufficed.    The  following  rule  of  "  The  County  Court  Eules, 
1875,"  provides  for  this  : — 

**  Where  it  shall  appear  to  the  Court  that  the  plaintiff  in  an  Order 
"  Admiralty  action  (hereafter  called  the  second  action),  was  or  XXXIIL 

is  the  defendant  in  an  action  (hereafter  called  the  first  action)  rvk  21. 

in  another  Court  arising  out  of  the  same  transaction,  and 

that  he  did  not  propose  to  the  plaintiff  in  the  first  action  that 

by  agreement  jurisdiction  should  be  given  to  the  Court  in 

which  the  first  action  was  instituted,  to  hear  and  determine 
**  the  second  action,  the  Judge  may  refuse  the  plaintiff  in  the 
^  second  action  his  costs  if  he  shall  think  fit." — Order  XXXIII. 
r.  21. 

So  also,  as  we  have  already  seen  (n),  in  actions  for  damage  or  if  proper 
by  collision,  if  the  defendant  neglectis  to  give  the  notice  of  notice  of 
special  defence  referred  to  in  Order  XXXIII.  r.  82  (o).    The  defence  not 
Judge  "shall,  in  exercising  his  discretion  as  to  costs,  consider  *^^*^' 
what  effect  the  non-delivery  of  the  notice  has  had  in  the 
action. 

As  regards  the  scale  of  costs  in  Admiralty  actions  m  rerriy  qq  ^},at 
where  the  amount  claimed  does  not  exceed  £20,  the  costs  are  scale  costs 
allowed  on  the  scale  in  actions  above  £20,  unless  the  Judge  ^^  aUowcd. 
shall  be  of  opinion  that  proceedings  in  rem  ought  not  to  have 
been  taken,  and  shall  otherwise  order ;  and  the  costs  of  any 
proceedings  special    to    Admiralty  actions  in  rem^  may  be 
allowed  on  the  principle  of  the  scale  of  costs  applicable  to 
actions  in  general  (p). 

The  verdict  of  the  Judge  or  jury  having  been  given,  judg-  judgment 
ment  (q)  is  either  pronounced  at  once  or  reserved. 


u 
u 
u 


\ 


k)  31  &  32  Vict.  c.  71,  s.  20,  ante,^.  741. 
Jo  See  The  Swallow,  3  Mar.  Law  Cas.  371. 
{m)  See  ante,  p.  481,  482,  Part  I.  Book  II.  cap.  xiii. 
in)  Ante,  p.  7/0. 
(o)  Ante,  p  770. 

p)  See  Orf.  XXXVI.  r  16,  of"  The  County  Court  Rules,  1876," /?o«/,  p.  780. 

7)  For  Form  of  Judgment  or  Order,  see  Appendix  II.  Form  24o. 
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Ab  in  ordinal;  actions,  §o  abo  in  AcbninJtj'  canaee,  jndg- 
mente  may  be  cither  (1.)  common  ;  or  (2.)  speciaL 

A  common  judgment,  as  already  explained  in  a  prerions 
part  of  this  work,  is  one  which  directs  eimpty  the  payment  of 
money  or  the  retom  of  property,  and  is  thus  complete  in 
itaelf. 

A  special  judgment,  on  the  other  hand,  is  one  which  directs 
something  beyond  the  mere  payment  of  money  or  delivery  of 
property. 

Section  X.— Rboovbbt  and  Tasatios  of  Cosib, 

Tkxation  of  Costs  in  an  Admiralty  action  are,  speaking  in  general  terms, 

°°*'*'  taxed  in  the  same  vay  as  in  ordinary  actions.     For  details  of 

the  practice,  the  former  chapter  on  the  snbject  mnst  be  con- 
sulted (r). 
Power  to  Power  to  frame  a  scale  of  coete  is  conferred  by  the  following 

fr^^»«le     section  of  "The  Connty  Courts  Admiralty  Jurisdiction  Act, 

"■^  18C8,"  which  enacts  as  follows  : — 

31  A  as  Vict.      "  A  scale  of  costs  and  charges  in  Admiralty  caoees  in  the 
c  71,  #.  18.      «  County  Conrts  shall  be  prescribed  by  General  Orders." — 31  & 
82  Vict.  c.  71,  s.  18. 

No  particolar  scale  has,  however,  been  framed  nnder  the 
above  enactment.  The  scale  of  costs  applicable  to  ordinary 
actions  in  the  Connty  Court  has  been  mode  applicable  in 
AdmiraltT  causes  by  certain  of  "The  Connty  Cfourt  Bnles, 
1876,"  which  we  framed  under  the  power  given  by  this  enact- 
ment, and  provide  as  follows  with  regard  to  the  scale  on  whit^ 
oosts  shall  be  allowed  in  Admiralty  actions  m  rem : — 
" Coiiniy "In  Admiralty  actioiis  in  rem  where  the  amount  claimed 
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SficnoN  XI. — The  Registration  of  Decrees  and 

Orders  in  Admiralty. 

"The  County  Court  Admiralty  Jurisdiction   Act,  1868,"  Proviaoiifor 
provides  as  follows  with  regard  to  the  registration  of  decrees  registration  of 
and  orders  in  Admiralty  : —  ^cT^'t*^* 

** Such  deo-ees  and  orders  of  County  Courts  in  Admiralty  couruin 
"  causes  as  Qeneral  Orders  shall  direct  shall  be  registered  with  Adminlty. 
"  the  B^istrar  of  County  Court  judgments  in  London  in  such  31  d:  32  Viet. 
"  manner  as  (General  Orders  shall  direct." — 31  &  82  Vict.  c.  71,  c.  71,  #.  24. 
s.  24. 

In  pursuance  of  this  enactment  is  the  following  rule  of 
**  The  County  Court  Rules,  1876"  :— 

"  A  note  of  every  judgment  or  order  in  an  Admiralty  action,  Order 
**....,  shall  within  ten  days  of  the  making  thereof  be  XXXVII. 

transmitted  by  the  Registrar  to  the  Registrar  of  County  »^62. 

Courts  judgments  in  London,  who  shall  register  the  same  as 
"  heretofore.^'— Order  XXXVII.  r.  62  (s). 


it 


Section  XII. — Execution  and  Enforcement  op 

Judgments. 

The  judgment  of  a  County  Court  in  an  Admiralty  action  J?^*^^ 
may,  as  might  have  been  anticipated,  be  enforced  by  the  in  Admiralty 
County  Court  by  which  such  judgment  was  given.    And  the  enforoeable 
enactments  conferring  jurisdiction  in  Admiralty  on  the  County  either  in 
Courts  arm  them  with  full  powers  for  the  purposes  of  carrying  ^^*^|S®y'* 
out  the  judgments  jgiven  by  them.    Not  only,  however,  may  court  ifa 
the  judgment  of  a  County  Court  in  Admiralty  be  enforced  by  tale  ordered, 
a  County  Court  Act,  but  if  such  judgment  involves  the  sale  of 
a  vessel  or  propertr,  the  judgment  may  be  removed  by  the 
defendant  into  tne  High  Court,  and  enforced  there. 

It  will  be  convenient,  therefore,  to  consider  separately  (1.) 
the  enforcement  of  judgments  by  the  County  Court ;  and  (2.) 
the  ei^oroement  of  jud^ents  by  the  High  Court. 

First,  as  r^;ards  the  enforcement  of  County  Court  judgments  (L)Bnforoe- 
in  Admiralty  bv  the  County  Court  itself.  ^ty  iuL 

Power  to  eniorce  their  judgments  in  Admiralty  is  in  general  menta  by 
terms  conferred  upon  the  County  Court  in  Admiralty  by  the  the  Coun^ 
following  enactments : —  Court. 

**  The  decree  of  the  County  Court  in  an  Admiralty  cause  General 
**  shall  be  enforced  against  the  person  or  persons  summoned  as  J^™iict»on 
^  the  defendant  or  defendants  in  the  same  manner  as  the  cou^to 
"  decrees  of  the  said  Court  are  enforced  in  ordinary  civil  enforce 
**  causes,  save  and  except  as  in  this  Act  otherwise  provided.** —  Admiralty 
81  &  82  Vict.  C.  71,  S.  12.  judgments. 

31  db  32  VicL 
(«)  See  thia  rule  in  fiill,  ante,  p.  587.  d\  t,  1^ 


782 


COUNTY  COUBT  PEACTICE. 


•  [Bk.  it. 


31 A  3S  Viet.  "  For  the  esecution  of  any  decree  or  order  of  a  County 
e.  71, 1.  S3.  "  Court  in  an  Adtninilty  cause  the  Court  may  order,  and  the 
"  Registrar  on  such  order  may  seal  and  issue,  and  any  officer  of 
"  any  County  Court  may  execute,  process  according  to  general 
"  orders  ;  provided  that  where  under  such  process  a  vessel  or 
"  property  would  or  might  he  sold  then,  if  the  owner  of  the  vessel 
"  or  property  desires  that  the  sale  should  be  conducted  in  the 
"  High  Court  of  Admiralty  instead  of  in  the  County  Conrt,  he 
"  shdl  be  entitled,  on  security  for  costs  bein^  first  given,  and 
"  subject  and  according  to  siich  other  provisions  aa  geneni 
"  orders  direct,  to  obtain  aa  order  (/)  of  the  County  Court  for 
■"  transfer  of  the  proceedings  for  sale,  with  or  without  (as  the 
"  Judge  of  the  County  Court  thinks  fit)  the  transfer  of  the 
"  subsequent  proceedings  in  the  cause,  to  the  High  Court 
"  of  A<hniratty,  which  Court  shall  have  jurisdiction  and  all 
"  powers  and  authorities  relating  thereto  accordingly," — 31  & 
32  Vict.  c.  71,  s.  23. 
Howe»ecn-  In  cases  where   the  defendant  in  the  action  is  knotfn,  a 

^^.^^^  warrant  of  execution  under  the  above  enactments  may  be 
obtained  by  attendance  at  the  Registrar's  office,  and  there  filing 
a  pnecipe  for  a  warrant  of  execution  («),  and  paying  &  fee  of 
5«.,  if  the  amount  for  which  execution  is  le\'ied  do  not  exceed 
XlOO,  or  of  7s.  Gd.,  if  it  exceed  that  sum. 

The  form  of  a  priecipe  for  a  warrant  of  execution  is  supplied 
in  the  Appendix  of  Forms  (x).  A  form  of  warrant  of  executioa 
also  is  provided  (y). 

The  warrant  of  execution  when  issued  is  executed  by  the 
High  Bailiff  of  the  Court,  as  in  other  coses  of  executions. 

If  the  defendant  be  a  known  person,  "The  County  Court 
Rules,  1875,"  contain  the  following  provisions  with  regard  to 
the  execution  of  the 


Bj 
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"  by  him,  together  with  the  certificate  of  appraisement  signed  q^^ 

"  by  the  appndser." — Order  XXXIII.  r.  27.  XXXTIL 

'*  On  the  completion  of  the  purchase  the  High  Bailiff  shall  ruU  27. 

''  deliver  up  the  property  to  the  purchaser,  and  if  required  so  Transfer  of 

"  to  do,  sluJl  execute  a  bill  of  sale  to  him  at  the  expense  of  the  P^^P^rtj  to 

«  purchaser."— Order  XXXIII.  r.  28.  &***' 

It  sometimes  happens  that  more  than  one  action  is  instituted  XXXIII 

against  a  yessel  or  any  property.    In  such  cases,  if  the  vessel  rvU  28. 

or  property  in  dispute  has  been  sold  the  proceeds  of  the  sale  will  if  more  tban 

be  retained  by  the  Court,  '^  unless  the  Judge  shall  otherwise  one  action 

orderr    On  this  subject  « The  County  Court  Eules,  1875,"  Pending. 

provide  as  f oUows  :—  pJ^  .^ 

^  Where  more  than  one  action  has  been  instituted  against  a  ooort. 

"  vessel  or  any  property,  and  the  same  has  been  sold,  the  pro-  Ordw 

"  ceeds  thereof  shall  be  retained  in  Court,  to  abide  the  decision  XXXIII. 

*^  of  the  Court  in  the  various  actions,  unless  the  Judge  shall  rule  36. 
«  otherwise  order."— Order  XXXIII.  r.  86. 

It  sometimes  happens  that  a  judgment  or  order  is  obtained  If  defendant 

against  an  unknoum  defendant.    When  this  occurs,  the  vessel  ^  unknown 

or  property  to  which  the  action  relates,  is  not  taken  in  execu-  "*  «xwntion 

tion,  but  the  decree  of  the  Court  is  enforced  in  the  manner  ^^. 
pointed  out  by  the  following  rule  of  "  The  County  Court  Eules, 
1876  "  :— 

**  Where  a  judgment  or  order  has  been  obtained  against  an  Ord^ 

"  unknown  defendant,  the  vessel  or  property  to  which  the  XXXIIL 

**  action  relates  shall  not  be  taken  in  execution,  but  it  may  be  *^  ^3. 
^  arrested  and  detained  under  the  provisions  of  section  22  of 
"  *The  County  Courts  Admiralty  Jurisdiction  Act,  1868 '  (o), 
"  or  kept  under  arrest,  if  already  arrested." — Order  XXXIII. 
r.  28. 

If  the  name  of  the  unknoum  defendant  be  subsequently  Proceedings 

ascertained,  the  steps  indicated  by  the  following  rules  of  "  The  5?  wibeequent 

County  Court  Eules,  1875,"  may  be  taken  by  the  party  seeking  ^^^  °' 

to  enforce  the  judgment  or  order  : —  defendant. 

^  Where  an  order  has  been  obtained  in  an  action  against  an  q^^^ 

•*  unknown  defendant,  and  the  name  of  the  defendant  is  sub-  XXXIII. 

^  sequently  ascertained,  the  adverse  solicitor  may  deliver  to  the  rule  24. 
**  Registrar  a  praecipe  stating  the  name,  address,  and  descrip- 
^  tion  of  the  defendant,  and  thereupon  the  Eegistrar  shall 
"  issue  to  the  solicitor,  or  if  required  to  the  bailiff  for  service, 
^  a  notice  of  the  judgment  or  order,  stating  that  if  the  defen- 
•*  dant  does  not  within  four  clear  days  from  the  day  of  service 
^  deliver  a  praecipe  to  the  Eegistrar  applying  for  a  re-hearing 
"  of  the  action,  the  vessel  or  property  to  which  the  action 
"  relates  will  be  sold  in  execution." — Order  XXXIII.  r.  24. 

"The  notice  shall  be  served  personally  upon   the  defen-  Order 

"  dant,  unless  the  Judge,  or  in  his  absence  the  Eegistrar,  shall  XXXIIL 

rule  25. 

(a)  See  ante^  p.  772. 
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"  npon  facte  dnlr  verified  apoD  affidavit  allow  of  sabetituted 
"  Htrvice."— Onkr  XXXIII.  r.  25. 

Secondly,  the  jadgmeaC  of  a  County  Court,  given  in  an 
Admiralty  action,  may.  at  the  instance  of  the  defendant,  be 
enforced  by  the  High  Court,  if  it  involves  the  eale  of  a  ve^el 
or  property. 

On  this  subject  "  The  County  Courts  Admiralty  Jurisdiction 
Act,  1868,"  enacts  aa  follows  : — 

"  Where,  under  ....  process,  a  vessel  or  property  would 
^  "  or  might  be  sold,  then  if  the  owner  of  the  vessel  or  property 
"  desires  that  the  sale  should  be  conducted  in  the  High  Court 
"  of  Admiralty  instead  of  in  the  County  Court,  he  shall  be 
"  entitled,  on  security  for  coet«  being  first  given,  and  subject 
"  and  according  to  such  other  pronsions  as  general  orders 
"  direct,  to  obtain  an  order  of  the  County  Court  for  trausfer  of 
"  the  proceedings  for  sale,  with  or  withont  (as  the  .Judge  of  the 
*'  County  Court  thinks  fit)  the  transfer  of  the  subsequent  pro- 
"  ceedings  in  the  cause,  to  the  High  Court  of  Admir^ty,  which 
"  Conrt  shall  have  jurisdiction  aud  all  powers  and  aatboritiea 
"  relating  thereto  accordingly."— 81  &  82  Vict.  c.  71,  8.  23. 

An  application  for  a  transfer  under  the  above  enactment, 
can  only  be  made  after  judgment,  and  only,  too,  iu  cases  where 
a  sale  of  a  vessel  or  property  is  involved  in  the  judgment. 

The  application  is  made  to  the  County  Conrt  Judge,  and  is 
regulated  oy  the  following  rule  : — 

"  A  solicitor  desiring  that  the  sale  of  any  vessel  or  property 
"  should  be  conducted  in  the  High  Court  of  Justice,  may  at 
"  any  time  afJer  Judgment  give  seciuitv  to  the  amount  of  4l0, 
"  and  deliver  to  the  Begistrar  an  application  for  an  order  for 
"  the  transfer  of  the  proceedings  for  sale  to  the  said  Court." 
—Order  XXXIII.  r.  80. 


BOOK   IV. 

JURISDICTION   AND    PROCEEDINGS    IN    ADMIRALTY 

AND    PROBATE    MATTERS. 


CHAPTER    VI. 

Appeals  in  Ordinaby  Admiralty  Actions. 

From  the  date  of  the  first  constitntion  of  Connty  Courts  Rigbt  of 
in  Admiralty,  under  "The  County  Courts  Admiralty  Juris-  »pp«jJ"»^ 
diction  Act,  1868,"  an  appeal  from  these  Courts  to  the  High  ^^^^  o/* 
Court   of  Admiralty,  or — as  it  is  now  styled — the  Probate,  appealing. 
Divorce,  and  Admiralty  Division  of  the  High  Court  of  Justice, 
has  always  existed  in  all  cases  involving  a  judgment  for  more 
than  £50.    Previously  to  the  jJassing  of  "  The  County  Courts 
Act,  1875  "  (a),  the  appeal  was  brought  by  "  instrument  of 
appesi,"  whatever  this  may  be  (b).    But  "  The  County  Courts 
Act,  1875,*'  introduced  (as  we  have  seen  (a) )  a  new  mode  of 
appeal,  by  way  of  motion,  in  all  cases.    fT)llowing  the  arrange- 
ment adopted  in  the  Chapter  on  Appeals  in  ordinary  cases  {c), 
it  is  proposed  in  the  present  chapter  to  consider — I.  In  what 
cases  an  appeal  lies.    II.  Appeals  by  instrument  of  appeal. 
III.  Appeals  by  motioii. 

Section  I.— When  an  Appeal  Lies. 

^peaking  generally,  an  appeal  will  lie  from  every  final  decree  in  respeH  of 
or  order  of  a  County  Court  J  udge  in  an  Admiralty  cause,  where  what  matten 
the  amount  decreed  or  ordered  to  be  due  exceeds  the  sum  of  **!  ^vv^ 
£50  (rf),  and  also  hj  permission  of  the  Judge,  from  any  inter-  ^^  ***• 
locatory  decree  or  order  therein. 

"The  County  Courts  Admiralty  Jurisdiction  Act,  1868,'* 
provides  as  follows  : — 

"An  appeal  may  be  made  to  the  High  Court  of  Admiralty  3i  tfc  32  Vict 
"  of  England  from  a  final  decree  or  order  of  a  County  Court  in  c  71,  ».  26. 

U)  See  iect.  6  of  '*The  County  Courts  Act,  1876/'  aet  out  in  fuU,  antCy  p.  574. 
\tl)  Afl  to  whit  this  exprewion  means,  see  infra ,  p.  791. 
\e)  See  mmU^  Book  II.  cap.  xWi.  p.  574  et  seq, 

\d)  The  restriction  of  the  right  of  appeal  to  cases  exceeding  £50  or  upwards  if 
eoDtained  in  a  separate  section  of  the  Act.    See  31  &  32  Vict.  c.  71,  s.  31, 

TOL.  n.  3  B 
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"  an  Admiralty  eaaec,  and,  by  permission  of  the  Jadge  of  the 
"  "'jiinty  Coart,  frum  any  interlocntoty  decree  or  order  therein, 
''  on  Bocurity  for  costs  btiog  firei  given,  and  subject  to  snch 
"  other  proriELons  as  general  ord<?rs  shall  direct." — 31  &  32 
Vict.  c.  "J,  6.  -2G. 

Let  ns  neit  Bee  in  respect  of  what  matters  an  appeal  will 
twl  lie.  Speaking  generally,  all  appeals  in  admiralty  actions  will 
!«  disconraged  unless  the  Court  below  has  grossly  erred  (dd). 

First,  an  ap[)eal  will  not  Vie  where  the  amoimt  decreed  or 
ordered  to  be  due  does  not  exceed  the  sum  of  £50.  This  limit 
is  imposed  by  the  following  section  of  "  The  County  Coorts 
Admiralty  Jurisdiction  Act,  1868  "  :— 

"  Xo  appeal  shall  be  allowed  unless  the  amoimt  decreed  or 
"  ordered  to  be  due  eiceeds  the  sum  of  fifty  pounds." — 81  &  32 
Vict.  c.  71,  s.  31. 

It  is  to  be  noticed,  that,  to  satisfy  the  reqairemente  of  this 
section,  it  is  not  sufficient  that  the  amomit  decreed  or  ordered 
to  be  dac  amounts  io  £M  ;  but  it  is  necessary  that  snch 
amomit  should  exretd £,:>(}.  itoreover,  it  is  also  to  be  ohserved, 
that  "  ike  amount  decreed  or  ord^ed  to  he  due  "  is  made  the  test 
of  whether  an  appal  will  he,  and  not  the  amount  claimed. 

It  has  been  ttie  subject  of  much  discussion  whether  the 
remaining  restriction,  on  appeals  created  by  the  above  section, 
applies  to  ali  appeals^ — including  appeals  by  plaintiffs — or  only 
to  appeals  by  defendants.  In  the  case  of  The  Docler  Fan 
Tkuniifn  TpIIoic  (p),  it  was  held  that  the  above  section  restrict- 
ing the  right  of  apj^al  to  cases  whnre  over  £50  is  adjudged, 
lij..  .',  :-..    the 
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of  £S0,  was,  after  having  been  heard  on  the  merits,  dismissed 
with  costs.  The  plaintiff  appealed.  At  the  hearing  of  *the 
appeal  the  respondent  objected  to  the  jurisdiction  of  the  Court 
to  entertain  the  appeal.  The  Court  dismissed  the  appeal,  on 
the  ground  that,  as  the  appellant,  if  successful,  could  not  have 
recovered  more  than  £80  in  the  action,  he  was  precluded  from 
appealing  by  the  Slst  section  of  "  The  County  Courts  Admiralty 
Jorisdiction  Act,  1868."  Now,  in  this  case,  it  is  obvious  that 
Sir  R.  Phillimore  expressly  decided  that  section  31  does  apply 
to  appeals  by  plamtiffs,  equally  with  appeals  by  defendants. 
For  otherwise,  he  would  have  held  that  the  plaintiff  hatd  a  right 
of  appeal,  irrespective  of  the  amount  claimed  or  recovered.  In 
giving  judgment,  he  says(i):  "The  question  is,  whether,  taking 
the  true  construction  of  the  31st  section  of  *  The  County  Courts 
Admiralty  Jurisdiction  Act,  1868,'  into  consideration,  he  has  or 
has  not  the[right  to  appeal.  *  *  *  « I  have  no  hesitation  in  saying 
that  it  appears  to  me  that  the  whole  purport  of  this  statute 
shows  it  to  have  been  the  intention  of  the  statute  to  exclude 
appeals  where  the  sum  sought  to  be  recovered  is  under  £50. 
"  The  question  is  whether  that  constniction  can  be  put  upon 
these  words.  Upon  this  question  I  will  refer  to  two  cases  that 
have  been  cited.  The  case  of  The  Docier  Van  Thunnen 
Tellow{k)  is  one,  the  other  is  the  case  of  The  Elkabeih  (Jck).  I 
have  no  note  of  my  judgment  in  the  case  of  The  Docier  Van 
Thunnen  TelJmv  {l)^  but  in  the  judgment  in  that  case,  as 
reported  in  the  Maritime  Law  Cases,  I  am  represented  to  have 
said  :  *  The  enactment  is  badly  drawTi,  but  in  my  opinion  the 
3l8t  section  must  be  held  to  apply  to  appeals  where  an  amount 
has  been  decreed  to  be  due — that  is  to  say,  to  appeals  by  defen- 
dants only.'  It  is  clear  that  was  an  extra-judicial  dictum  (/ ), 
and  not  necessaiy  for  the  decision  of  that  case.  At  all  events, 
after  giving  the  best  construction  I  can  to  the  section,  I  am 
bound  to  decide  this  question  :  Can  the  plaintiff  in  this  case, 
who  has  entered  his  action  in  £30,  appeal  from  the  decision  of 
the  Judge  of  the  City  of  London  Court  to  this  Court  ?  I  fully 
see  the  diflBculty  in  the  way  of  putting  a  satisfactory  construc- 
tion on  the  section  in  question,  but  looking  to  the  whole  pur- 
port of  the  Act,  and  endeavouring  to  construe  the  section  to 
the  best  of  my  abihty,  and  having  a  strong  opinion  that  it  was 
the  intention  of  the  legislature  to  exclude  all  appeals  where  the 
sam  sought  to  be  recovered  did  not  exceed  £50, 1  think  that  I 
must  rule  that  there  is  no  appeal  in  this  case.  I  do  so,  on  the 
ground  that  the  plaintiff,  having  brought  his  action  for  £30, 


ft")  L.  R.  3  P.  Div.  at  p.  101. 
i)  17  W.  R.  899;  3  Mar.  Law  Cas.  244. 
ikk)  L.  R.  3  A.  &  £.  33. 

\t)  It  i»  vabmitted  that  die  expre888ion  which  the  learned  Judge  bonsiders  to 
hare  been  ertra-judieuil  can  hardly  be  w  treated,  as  the  ver)-  point  before  the 
Conrt  was  whether  a  plaintilf  could  appeal  when  less  than  £dO  was  claimed. 
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conid  hy  do  process  whatever  have  got  a  decree  or  order  for  an 
amomit  which  wonld  have  exceeded  £S0.  I  do  not  di^oiae 
from  myself  the  difficulty  of  the  constrnctioD  of  the  statnte ; 
bnt,  npon  the  whole,  I  thiok  that  the  constnictioii  I  hare 
placed  on  it  is  the  reasonable  construction  to  arrive  at.  I  give 
no  '■osts  becanBe  the  case  is  one  of  considerable  difficulty." 

f^iich  being  the  decision  in  Tiie  Falcon,  it  must  now  be  taken 
as  law  that  section  31  of  "  The  Connty  Courts  Admiralty  Juris- 
diction Act,  1868,"  applies  alike  to  appeals  by  plaintifft  as  to 
appeals  by  defendants.  Thia  result  preeaes  somewhat  hardly 
npon  defendants.  For  while,  on  the  one  hand,  a  plaintiff  who 
wholly  fails  in  the  Court  below  can  appeal  if  be  eouid  hare 
refovered  more  than  £50  in  the  County  Court,  On  the  oth^ 
hand,  the  defendant's  right  of  appeal  is  limited  to  casee  where 
the  anumnl  decreed  or  ordered  to  be  dae  exceeds  the  anm  of 

£m. 

Ab  to  what  is  an  "nmouni  decreed  or  ordered"  within  the 
meaning  of  the  31st  section  of  "  The  County  Courts  Admiralty 
Jurisdiction  Act,  1868,"  it  has  been  held  that  no  appeal  lies 
from  the  decision  of  a  County  Court  Judge  in  a  salvage  case 
where  there  is  a  tender  of  less  than  £50,  and  that  tender  is 
upheld,  the  amount  tendered  being  "  the  ammmt  decreed  or 
ordered"  within  that  section  (m). 

It  has  been  seen  (mm)  that  rrojs  sutVs /or  dbnu^e  may  be  heard 
together.  It  has  been  held,  however,  that,  for  the  pujpoBeB 
of  appeal,  they  are  to  be  considered  as  distinct  (n).  Where, 
therefore,  two  snch  suits  had  been  instituted,  and,  in  one  of 
tbem,  the  plaintiff  recovered  less  than  £50,  and,  in  the  other, 
the  snit  was  dismissed,  it  was  held  that  there  was  no  appeal  in 
the  former  suit  (o). 
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It  is  to  be  noticed  that  the  agreement  contemplated  by  this  ponn  of 
section  must  be  in  writing ^  and  signed  by  the  parties  ^'oir  by  agreemeni. 
their  attorneys  or  agents"     The  agreement  may,  with  the 
necesaaiy  or  verbal  modifications,  be  in  the  form  used  in 
ordinaiy  cases  (q), 

Sach  being  the  matters  which  may  be  the  subject  of  an  On  what 
appeal,  it  remains  to  consider  the  grounds  on  which  an  appeal  grounds  aa 
may  be  brought.  »pp«^  ^^ 

It  has  been  seen  that  the  enactments  goveming  appeals  in  ^^' 
ordinary  actions  determined  in  the  County  Court,  expressly 
i^te  tM  grounds  on  which  appeals  in  such  cases  will  lie.  But 
in  the  enactments  relating  to  appeals  in  Admiralty  cases,  there 
is  no  indication  of  any  express  grounds  limiting  the  general 
right  of  appeal.  And,  consequently,  appeals  will  lie  in  such 
cases,  wh^er  the  determination  complained  of  be  on  a  question 
of  law  or  on  a  question  of  fact. 


Section  II. — ^Appeals  by  Instrument  of  Appeal. 

As  already  has  been  mentioned,  there  now  exist  two  modes  Mode  of 
of  appeal  in  Admiralty  actions  in  the  County  Courts.    The  ?PP«*l  ^J 
first  of  these  two  modes  of  appeal  is  by  instrument  of  appeal,  ^*am^l"' 
and  it  is  with  this  that  it  is  proposed  to  deal  in  the  present 
chimter. 

The  appeal  from  a  County  Court  in  Admiralty  is  (save  in  The  appeal 
cases  arising  within  the  Cinque  Ports  (r),  by  the  section  giving  generaUy 
the  app^— section  26  of  "The  County  Courts  Admiralty  ^^Jf^^® 
Jarisoiction  Act,  1868  "  («)— directed  to  be  to  "  The  High  Divlii^  of 
Court  of  Admiralty  of  England."      And  "The  Judicature  the  High 
Acts,"  although  they  have  transferred  the  jurisdiction  of  the  Court. 
High  Court  of  Admiralty  to  the  Probate,  Divorce,  and  Admiralty 
Division  of  the  High  Court  of  Justice,  have  not  taken  appeals 
from  County  Courts  in  Admiralty  away  from  such  jurisdiction. 

And,  consequently,  the  Probate,  Divorce,  and  Admiralty 
Diviaon  of  the  High  Court,  now  exercises  the  power  formerly 
vested  in  the  Court  of  Admiralty,  to  hear  and  determine  County 
Court  Admiralty  appeals  (/).  For  while,  on  the  one  hand,  the 
82nd  section  of  "  The  Jurisdiction  Act,  1873,"  expressly  excepts 
frmn  the  jurisdiction  of  the  Chancery  Division  the  hearing  of 
appeals  from  County  Courts ;  on  the  other  hand,  that  same 
section  assigns  to  the  Probate,  Divorce,  and  Admiralty  Division 

{q)  Appendix  11.  Form  97,  usmg  the  heading  in  the  Adroirnlty  action,  and 
UfT  the  words  **  under  the  proviidons  of  eect.  69  of  *  The  County  Courts  Act, 
18-%,*  "  snbitttuting  the  words^*  under  the  provisiona  of  the  section  28  of  *  The 
CouDty  CoartB  Adminlty  Jurisdiction  Act,  1868.' " 

(r)  As  to  such  csms  see  wfra. 

U)  See  tfak  leetioB  in  full,  aHt€,p.  785-786. 
rW  TVw  ^rsOm,  L.  R.  1  P.  D.  62, 54,  56. 
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of  the  High  Court,  nitbont  any  sneh  words  of  esception,  "  All 
caiisee  and  matters  which  would  have  been  within  the  exdnflive 
cognizance  of  the  Court  of  Probate,  or  the  Court  for  Divorre 
and  Matrimonial  causes,  or  of  the  High  Conrt  of  Admiralty,  if 
this  Act  had  not  passed,"  Accordingly,  it  has  been  held,  that, 
as  this  paragraph  of  the  32nd  section  docB  not  espreasly  except 
County  Court  appeals  from  the  jurisdiction  of  the  Probate, 
Divorce,  and  Admimlty  Division  of  the  High  Court,  such 
appeals  are  included  as  in  the  category  of  causes  and  matters 
to  be  assigned  («),  And  that  tlie  Court  of  Appeal  from 
Inferior  Courts,  established  by  section  45  of  "  The  Judicature 
Act,  1873,"  has,  therefore,  no  jurisdiction  to  entertain  Admiralty 
appeals  from  the  County  Courts  (A  And,  now,  by  Order 
LVIII.  rule  19,  of  the  Rules  of  the  Supreme  Court,  Admiralty 
appeals  from  Inferior  Courts  are,  until  further  order,  expreasly 
assigned  "  as  heretofore,  to  the  present  Judge  of  the  Admiralty 
Coiut." 

In  cases  ariaiug  within  the  jurisdiction  of  the  Cinqne  Ports, 
an  appeal  lies,  however,  to  the  Court  of  Admiralty  of  the  Cinque 
Port*.  This  is  provided  by  the  following  section  of  "The 
County  Courts  Admiralty  Jurisdiction  Act,  18C8  "  : — 

"  In  all  cases  which  shall  arise  within  the  jurisdiction  of  the 
"  Cinque  Ports  as  defined  by  the  Act  First  and  Second  George 
"  the  Fourth,  chapter  seventy-six,  section  eighteen,  causes  may 
"  be  transferred  by  the  County  Court  and  appeals  made  to  the 
"  Court  of  Admiralty  of  the  Cinqne  Ports  in  lieu  of  the  High 
"  Court  of  Admiralty  ;  and  in  the  case  of  appeals  the  instru- 
"  ment  of  appeal  shall  be  lodged  in  the  registry  of  the  Cinqne 
"  Ports  {y),  and  the  same  discretion  vested  in  the  Judge  official 
"  and  commissary  of  the  said  Cinque  Ports  Court  as  is  by  this 
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Inasmuch^  however,  as  the  seenritj  must  be  given  before  the 
appeal  can  be  lodged,  and  the  inBtroment  of  appeal  is  required 
to  be  lodged  within  ten  days  after  the  decision  complained  of, 
it  is  obyioos  that  security  should,  in  all  ca^es,  be  given  as 
BpeedHj  as  possible,  and  must  at  the  very  latest  be  given  within 
ten  days  from  the  delivery  of  the  judgment  appealed  from. 

As  regards  the  mode  of  giving  security  on  an  appeal,  it  has  How  security 
been  held  that  this  security  must  not  be  given  in  the  High  ^''^^' 
Court,  but  in  the  County  Court  (h).    The  security  may  either 
be  by  deposit  of  money  or  by  bond.    And  in  whichever  of  these 
two  modes  it  is  given,  full  directions  as  to  the  practice  will  be 
found  in  an  earlier  page  (r). 

The  appellant,  after  having  duly  given  security,  must  next  Instroment 
proceed  to  lodge  an  instrument  of  appeal  in  the  registry  of  the  of  appeal 
Court  to  which  the  appeal  is  made  (d).    This  is  reauired  by  ^**f^°^* 
Uue  following  section  of  "  The  County  Court  Admirdty  Juris-  ^  * 

diction  Act,  1868  "  :— 

**  No  appeal  shall  be  allowed  unless  the  instrument  of  appeal  31  cC*  32  Vict. 
"  is  lodged  in  the  registry  of  the  High  Court  of  Admiralty  c  71, «.  27. 
**  within  ten  days  from  the  date  of  the  decree  or  order  appealed 

from,  but  the  Judge  of  the  High  Court  of  Admiralty  of 

England  may,  on  sufficient  cause  being  shown  to  his  satis- 
*'  &ction  for  such  omission,  allow  an  appeal  to  be  prosecuted, 
*'  notwithstanding  that  the  instrument  of  appeal  has  not  been 
"  lodged  within  that  time."— 81  &  32  Vict.  c.  71,  s.  27. 

As  regards  the  farm  of  the  instrument  of  appeal  mentioned  in  Form  of  the 
section  27  (e\  it  is  to  be  noticed  that  its  nature  is  not  specified  instrument 
in  the  Act  or  in  '*  The  County  Court  Rules,  1875."    But  it  has  °^  *pp^- 
been  stated  that  it  should  be  some  instrument  of  appeal  which 
oertifies  that  the  appeal  is  to  be  made  to  the  High  Court  (/). 

The  instrument  of  apfpeal,  it  is  to  be  noticed,  must  not  be 
lodged  in  the  County  Court.  But  if  the  appeal  is  to  the  High 
Court,  it  must  be  lodged  there  in  accordance  with  the  above 
section.  I^  however,  the  appeal  be  to  the  Court  of  Admiralty 
of  the  Cinqne  Ports,  the  instrument  of  appeal  must  be  lodged 
in  the  registry  of  the  Cinque  Ports  (g). 

The  section  just  set  out  (section  27),  it  is  seen,  gives  power  Power  to 
to  the  High  Court,  not  to  the  County  Court,  to  allow  an  appeal  dispense  with 
to  be  prosecuted,  "  notwithstanding  that  the  instrument  of  ^^"^'^  ** 
appeal  has  not  been  lodged"  withm  the  time  limited  by  the 
above  section. 

af\  The  For$9t  Quem,  40  L.  J.  N.  8.  Adm.  17. 

M  See  u  to  the  practice,  ante,  p.  378  et  seq. 

\d)  J.  e.  if  the  appeal  be  to  the  High  Court  in  the  Registry  of  the  Admiralty 
DtriiioDS  (s.  27  of  31  &  32  Vict,  c  71),  or  if  the  appeal  be  to  the  Cinque  Forts  in 
the  Registry  of  the  Court  of  Admiralty  of  the  Cinque  Porto  (s.  33  of  3i  &  32  Vict. 

^  U)  ^liif»  Bretkers,  1  P.  D.  62 ;  45  L.  J.  P.  D.  &  A.  47 ;  33  L.  T.  792. 
(/)  l%e  AmtUl^  P.  D.  186.     • 
Or)  See  31  ft  32  Vict  c.  71,  a.  33,  ante,  p.  790. 
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It  has  been  held  that  the  proviaiona  of  this  section  are  not 
overruled  by  "  The  JudJcatore  Act,"  and  that  leave  to  appeal 
from  a  judgment  of  a  County  Court  Jad^  in  an  Admiralty 
action  must  be  obtained  from  a  Judge  of  the  Probate,  Divorce, 
and  Admiralty  Division  (h).  And  it  has  also  been  recently 
held  that,  the  power  of  extending  the  time  tor  appealing,  con- 
ferred by  the  above  section,  may,  since  "  The  Judicature  Act, 
1873,"  be  exercised  by  the  Judge  of  the  Ooart  of  Admiralty, 
sitting  as  a  Jadge  of  the  High  Conrt  of  Justice  (t).  It  seems 
that  there  is  no  appeal  Irom  his  decision  if  he  consideiB  that 
there  is  not  eufGcieiit  cause  for  enlarging  the  time  (i). 

In  cases  where  the  appeal  is  mtide  to  the  Court  of  Admiralty 
of  the  Cinqno  Ports,  it  is  provided  by  "  The  Conn^  Courts 
Admiralty  Jurisdiction  Act,  18G8,"  that  the  aam«  Ascretion 
shall  be  "  vested  in  the  Judge  official  and  commisSMy  of  the 
said  Cin<jue  Ports  Conrt,  as  is  by  this  Act  vested  in  the  Judge 
of  the  High  Court  of  Admiralty  "  (i).  Consequently,  in  such 
cases,  applications  to  enlarge  the  time  for  depositing  the  instm- 
ment  of  appeal  must  be  addressed  to  the  said  '*  Ju^  official 
and  fommissary." 

The  hearing  of  the  appeal  involves  one  or  two  points,  which 
require  to  receive  attention  from  the  practitioner,  and  will 
accordingly  be  now  mentioned. 

First,  as  to  the  tribunal  to  hear  the  appeal.  Appeals  to  the 
High  Court  are  usually  heard  before  one  of  the  Jnoges  of  the 
Probatfi,  Admiralty,  and  Divorce  Division  sitting  alone.  And 
appeals  to  the  Court  of  Admiralty  of  the  Cinqne  Ports  are,  in  a 
smiilar  way,  heard  before  the  Judge  official  and  commissary  of 
the  Cinque  Ports. 

It   has,   however,   been  seen  {/),  on  an  earlier  page,  that 
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(1.)  that  it  only  applies  to  cases  where  the  hearing  in  the 
County  Conrt  has  been  with  nautical  assessorsj  and  not  where 
it  has  been  with  mercantile  assessors,  or  by  the  Judge  alone  ; 
and  (2.)  that,  in  the  case  indicated  by  the  section,  the  sam- 
moning  of  the  elder  brethren  of  the  Trinity  House  is  dis- 
cretionary with  the  Judge,  on  application  made  to  him  by^ 
either  of  the  parties. 

With  regard  to  cases  where  the  ^peal  is  laid  before  the 
Court  of  Admiralty  of  the  Cinque  rorts,  it  is  sufficient  to 
remark,  that  it  will^  it  is  presumed,  take  place  before  the  Judge 
official  and  commissary  of  the  said  Court  (m). 

Next,  as  to  the  evidence  received  on  the  hearing  of  an  appeal  How  evidence 
from  a  County  Court  in  Admiralty.    The  evidence  at  the  hear-  ia  receired  on 
ing  of  Admiralty  appeals  is  not  usually  taken  vivd  voce.    But  ^  »ppcaL 
the  Comt  of  Appeal  may  order  witnesses  to  be  examined  vivd 
voce  at  the  hearing  of  the  appeal  (o).    But  such  order  will  not 
be  made  except  under  special  circumstances  (p).    Where  there 
are  no  shorthand  notes  ainailable  for  the  appeiu,  and  the  Judge 
below  has  taken  no  notes,  the  Admiralty  Court  has  ordered 
the  evidence  on  the  appeal  to  be  taken  vivd  voce  (q). 

When   there  is  an  appeal  from  the  County  Court  in  an  Betsonsfor 
Admiralty  cause,  the  Court  always  likes  to  know  the  reasons  |f *^*^f^*  ®^ 
upon  which  the  decisiom  of  the  County  Court  rests.    And,  in  g^onW  app^ 
the  case  of  The  Stcallow  (r),  where  no  reasons  were  stated  by 
the  Judge  of  the  County  Court,  the  divisional  Judge  of  appe^, 
and  also,  on  an  appeal  from  him,  the  Court  of  Appeal,  expressed 
their  gr^  dissatisfaction. 

The  judgment  of  the  Court  on  the  hearing  of  the  appeal  Judgment 
may  be  a  simple  judgment  for  the  appellant,  or  for  the  respon- 
dent to  the  appeal. 

Where,  however,  the  judgment  as  it  stands  involves  the  sale  Tnmsfer  of 
of  a  vessel  or  other  property,  the  Judge  has  power  to  direct  the  the  sale  of 
proceedings  to  be  transferred  into  the  Court  of  Admiralty,  for  property  may 
**The  County  Courts    Admiralty   Jurisdiction    Act,    1868,"  ^<Ji^^«ct«d- 
enacts  : — 

**  On  an  appeal  under  this  Act,  the  Judge  of  the  High  Court  31  <^  32  Vict 
^  of  Admiralty,  if  it  appears  to  him  expedient  that  any  sale  <^*  "^h  ^*  32* 
**  decreed  or  ordered  to  oe  made  of  the  vessel  or  property  to 
^  whidi  the  cause  relates  should  be  conducted  in  the  High 
'*  Conrt  of  Admiralty  instead  of  in  the  County  Court  from 
^  which  the  appeal  is  brought,  may  direct  the  transfer  of  the 
^  proceedings  for  sale,  with  or  without  the  transfer  of  the  sub- 
**  seqnent  proceedings  in  the  cause,  to  the  High  Court  of 


(m)  See  31  &  32  Vict  c.  71,  0.  33,  auU,  p.  790. 

(o)  The  Busy  Bee,  L.  B.  3  Ad.  &  £ccl.  527.    See  also  The  Sutan  Elizabeth, 
4  Mat.  Law  Cas.  79. 
Ip)  lb, 

{§)  See  Tke  Swtan  Elizabeth,  4  Mar.  Law  Gas.  79. 
JCr)  3  Mar.  Law  Cae.  371, 372  (1876—1878). 
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"  Admiraliy.  which  Conn  Ghall  hare  jarisdictioD,  and  all 
"  powers  and  aniboriues  relaiing  thereio  ac«>rdiDgly."— 31  & 
32  Vicuc.  71.  s.  :ii. 

With  regard  to  the  costs  of  tbe  appeal,  thej  follow  the  event, 
nnk-ss  the  Conn  othemise  orders. 

For  "  The  Conntv  Conna  Admiralty  Jnrudicdon  Act,  1868," 
enacts  that : — 

"  On  an  appeal  ander  this  Act,  when  the  appeUaat  is  nn- 
"  EDCcessfnl,  he  shall  par  the  costs  of  the  appeal,  tuiless  the 
•*  appellate  Court  shall  otherwise  direct." — 31  &  32  Vict,  c  71, 
8.30. 

Formerly,  there  was  no  appeal  to  the  Qneen  in  Council  from 
a  decree  or  order  of  the  High  Conn  of  Admiralty,  made  on  an 
appeal  from  the  County  Conn,  in  any  case,  except  by  etpntt 
permiBBion  of  the  Judge  of  the  High  C^nrt  of  Admiralty  (rr). 
Now,  however,  an  appeal  to  the  Qneen  in  Conncil  lies,  witbonb 
any  permiEsion,  where  ihe  judgment  of  the  County  Court  has 
been  altered  on  appeal ;  and,  in  other  cases,  it  lies  by  the 
cxpret^a  permission  of  the  Judge  of  the  Admiralty  Court'.  This 
cliange  has  been  effected  by  "  The  County  Courts  Act,  1875," 
which  enacts  that : — 

"There  shall  be  no  appeal  from  a  decree  or  order  of  the 
"  High  Court  of  Admiralty  of  England  made  on  appeal  from 
.  "  the  County  Court  when  such  decree  or  order  affirms  the 
"  judgment  of  the  County  Court,  except  by  express  permission 
"  of  the  Judge  of  the  High  Court  of  Admiralty  (»).  When 
"  upon  an  appeal  the  High  Court  of  Admiralty  altera  tbe 
"  judgment  of  the  County  Court  no  leave  to  appeal  to  Her 
"  Majesty  in  Council  shall  be  necessaiy." — 38  &  38  Vict,  c,  50, 
H.  10. 
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Court  in  Admiralty  cases,  the  motion  mnst  be  made  to  a  Jndge 
of  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Goort.  For,  "The  County  Courts  Act,  1875,"  contemplates 
the  High  Court  of  Admiralty — for  that  Court  is  still  the  only 
Court  of  Appeal  from  the  Admiralty  jurisdiction  of  the  County 
Courts  (x). 

It  has  recently  been  held  that,  in  Admiralty  appeals  from 
the  County  Court,  where  there  are  no  shorthand  wnter's  notes 
of  the  evidence,  and  no  notes  taken  by  the  Judge  of  the  County 
Court,  available  for  purposes  of  appeal,  the  High  Court  (Pro- 
bate, Divorce,  and  Admiralty  Division),  will  order  the  appeal 
to  be  heard  on  vivd  vocs  evidence  (y). 


(y) 


{z)  Per  Sir  R.  PhiUimore  in  The  Brothert,  L.  R.  1  P.  D.  62,  66. 
Th$  Confidence;  The  Sunan  Elizabethy  4  Mar.  Law  Gas.  79. 
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JURISDICTION  AXD  PROCEEDINGS  IS  ADMIRALTY 
AND  PfiOBATE  MATTERS, 


CHAPTER   VII. 


8Utat(R7 
Jarudiction 
1onlng« 


It  has  already  be«n  seen,  when  coneideriiig  the  inri§diotioa 
of  Connty  Coorts  in  Admiralty  (a),  that  ander  "  The  Cwinty 
Courta  Admiralty  Jmisdiction  "  Acts  of  18G8  and  of  18G9, 
County  Courts  on  which  jurisdiction  in  Admiralty  hu  been 
conferred  possess  a  general  jmisdiction  over  "  any  claim  for 
salvage"  where  the  property  saved  does  not  exceed  £1,000  in 
value,  and  the  claim  for  salvage  does  not  itaelf  exceed  £800.  In 
addition  to  this  general  jurisdiction,  there  exists,  however,  a 
special  statutory  jurisdiction  as  to  salvage  causes  which  is  con- 
ferred hy  and  exercised  under  "  The  Merchant  Shipping  Act, 
18f»4,"  as  amended  and  added  to  by  snbseqoent  legislation. 

The  sjwiulstaluK.i-v  jiiris,ll.nu„  :i.  t-  -:,N,i-.:  m.ntrrs  ivhidi 
is  conferred  ljy  "TjiL'  il*;rcliimt  Shipping.- Aut.  l«.^i."  and  the 
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"^  In  the  following  cases  (that  is  to  say,) 

^  Whenever  any  ship  or  boat  is  stranded  or  otherwise  in  In  wbat  cases 
"  distress  on  the  shore  of  any  sea  or  tidal  water  »*▼•«•  »*>»" 
"  situate  within  the  limits  of  the  United  Kingdom  ^  i*y**>*«* 
"  and  services  are  rendered  by  any  person,  •^?^''' 

"  (1.)  In  assisting  such  ship  or  boat ;      •  Acris^A 

"  (2.)  In  saving  the  lives  of  the  persons  belong-  ^  ^^g  ^  ' 

"  ing  to  such  ship  or  boat ; 
"  (3.)  In  saving  the  c4irgo  or  apparel  of  such 
"  ship  or  boat  or  any  portion  thereof  ; 
"  And  whenever  any  wreck  is  saved  by  any  person  other 

"  than  a  receiver  (b)  within  the  United  Kingdom  ; 
"  There  shall  be  payable  by  the  owners  of  such  ship  or 
"  boat,  cargo,  apparel  or  wreck,  to  the  person  by 
"  whom  such  services,  or  any  of  them,  are  rendered, 
"  or  by  whom  such  wreck  is  saved,  a  reasonable  amount 
"  of  salvage,  together  with  all  expenses  properly  in- 
"  curred  by  him  in  the  performance  of  such  services 
"  or  the  saving  of  such  wreck,  the  amount  of  such 
"  salvage  and  expenses  (which  expenses  are  herein- 
"  after  included  under  the  term  salvage)  to  be  deter- 
mined, in  case  of  dispute,  in  manner  hereinafter 
"  mentioned."— 17  &  18  Vict.  q.  104,  s.  458. 
Salvage  in  respect  of  the  preservation  of  the  life  or  Salvage  for 
"lives  of  any  person  or  persons  belonging  to  any  saving  life  to 
"  such  ship  or  boat  as  aforesaid  shall  be  payable  bv  ^^5^°^*^ 
"  the  owners  of  the  ship  or  boat  in  priority  to  all  claima. 
"  other  claims  for  salvage  ;  and  in  cases  where  such  j^  ^,     . 
"  ship  or  boat  is  destroyed,  or  where  the  value  thereof  gj^jy^nq 
"  is  insufficient,  after  payment  of  the  actual  ex-  Act^SbA, 
"  penses  incurred,  to  pay  the  amount  of  salvage  due  «.  459. 
"  in  respect  of  any  life  or  lives,  the  Board  of  Trade 
"  may  in  its  discretion  award  to  the  salvors  of  such 
life  or  lives,  out  of  the  Mercantile  Marine  Fund, 
such  sum  or  sums  as  it  deems  fit,  in  whole  or  part 
"  satisfaction  of  any  amount  of  salvage  so  left  un- 
"  paid  in  respect  of  such  life  or  lives." — 17  &  18 
Vict.  c.  104,  s.  459. 
The  nature  of  salvage  payable  under  the  Act  having  been  How  dispntes 
has  defined,  "The  Merchant  Shipping  Act,  1854,"  proceeds  as  to  salvage 
o  provide  machineir  for  the  summary  settlement  of  disputes  *°  ^  "ettied. 
&  to  the  amount  of  salvage  in  such  cases.    The  enactments 
irovid^ng  this  machinery  have  been  added  to  and  varied  by 
nbeequent  legislation,  and  the  jurisdiction  originally  given  to 
wo  Justices  has  \ys  such  latter  legislation  been  also  conferred 

rn  Judges  of  County  Courts.    The  existing  statute  law  on 
sabject  is  now  contained  in  the  enactments  following  : — 
"  Disputes  with  respect  to  salvage  arising  within   the 

{h)  At  to  receivers  see  sect.  439  of  the  Act. 
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"  boundaries  of  the  Cinqae  Ports  shall  be  determined 
"  in  the  manner  in  which  the  same  has  hitherto  been 
"  detennined  ;  hut  whenever  any  dispute  arises  else- 
"  where  in  the  United  Kingdom  between  the  owners 
"  of  any  such  ship,  boat,  cargo,  apparel,  or  wreck  as 
■"  aforesaid,  and  the  salvors,  as  to  the  amount  of 
"  salvage,  and  the  parties  to  the  dispute  cannot  agree 
"  as  to  the  settlement  thereof  by  arbitration  or 
"  otherwise, 
"  Then  if  the  sum  claimed  does  not  exceed  two  hondrod 
"  pounds  (c),  such  dispute  shall  be  referred  to  the 
"  M-bitration  of  any  two  justices  of  the  peace  resident 
"  as  follows  ;  (that  is  to  say,) 

"  In  case  of  wreck,  resident  at  or  near  the  place 

"  where  such  wreck  is  fonnd  : 

"  In  cases  of  services  rendered  to  any  ship  or  boat, 

"  or  to  tbo  persons,  cai^o,  or  apparel  belong- 

"  ing  thereto,  resident  at  or  near  the  place 

"  where  such  ship  or  boat  is  lying,  or  at  or 

"  near  the  first  port  or  place  in  the  United 

"  Kingdom  into  which  such  ship  or  boat  is 

"  brought  after  the  occurrence  of  the  accident 

"  by  reason  whereof    the   claim  to  salv^c 

"  arises ; 

■'  Bat  if  the  sum  claimed  exceeds  two  hundred  pounds  (rf), 

"  such  dispute  may,  with  the  consent  of  the  parties, 

"  be  referred  to  the  arbitration  of  such  justices  as 

"  aforesaid ;  but  if  they  do  not  consent,   shall,  in 

"  England,  be  decided  by  the  High  Court  of  Ad- 

"  miralty  of  fclngknd.  in  IrLkud  by  the  llinh  Oiairt 

"  of  Admiralty  of  Ireland,  and  in  Scotbmd  by  the 
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amends  the  jurisdiction  created  by  the  above  sections  of  '*  The  u  to  salvage 
Merchant  Shipping  Act,  1854,"  and  extends  it  to  the  Judges  ?f2|*®^  ^^ 
of  County  Courts  by  sections,  which  are  in  the  following  ^^J^^ 

tenns:—  ping  Act,  ^ 

"  The  provisions  contained  in  the  Eighth  Part  of  the  prin-  1854," 
"  cipal  Act  for  giving  summary  jurisdiction  to  two  justices  in  amended  and 
"  salvage  cases,  and  for  preventing  unnecessary  appeals  and  5„^*^®*l*** 
"  litigation  in  such  cases,  shall  be  amended  as  follows  (that  is  c^oS^° 

"  to  say,)  Courts. 

"  (1.)  Such  provision  shall  extend  to  all  cases  in  which  The  Mer- 
"  tne  value  of  the  property  saved  does  not  ex-  chant  Ship- 
"  ceed  one  thousand  pounds,  as  well  as  to  the  P*^i/  ^<^U 
"  cases  provided  for  by  the  principal  Act  z  ^®^2, ».  49. 

"  (2.)  Such  provisions  shall  be  held  to  apply  whether  the 
"  salvage  service  has  been  rendered  within  the 
"  limits  of  the  United  Kingdom  or  not : 

"  (3.)  It  shall  be  lawful  for  one  of  Her  Majesty's  prin- 
"  cipal  Secretaries  of  State,  or,  in  Ireland,  for 
"  the  Lord-heutenant  or  other  chief  governor  or 
governors,  to  appoint  out  of  the  justices  for 
any  borough  or  county  a  rota  of  justices  by 
whom  jurisdiction  in  salvage  cases  shall  be 
"  exercised  : 

"  (4.)  When  no  such  rota  is  appointed,  it  shall  be  lawful 
"  for  the  salvors,  by  writing  addressed  to  the 
"  justices'  clerk,  to  name  one  justice,  and  for  the 
"  owner  of  the  property  saved,  in  like  manner, 
"  to  name  the  other  : 

'<  (5.)  If  either  party  fails  to  name  a  justice  within  a 
"  reasonable  time,  the  case  may  be  tried  by  two 
**  or  more  justices  at  petty  sessions  : 

"  (6.)  It  shall  be  competent  for  any  stipendiary  magis- 
"  trate,  and  also  in  England  for  any  County 
"  Court  Judge,  in  Scotland  for  the  sheriff  or 
"  sheriff  substitute  of  any  county,  and  in  Ireland 
"  for  the  recorder  of  any  borough  in  which  there 
**  is  a  recorder,  or  for  the  chairman  of  quarter 
"  sessions  in  any  county,  to  exercise  the  same 
^'  jurisdiction  in  salvage  cases  as  is  given  to  two 
"  justices : 

"  (7.)  It  shaD  be  lawful  for  one  of  Her  Majesty's  prin- 

"  cipal  Secretaries  of  State  to  determine  a  scale 

of  costs  to  be  awarded  in  salvage  cases  by  any 

such  justices  or  Court  as  aforesaid  : 

(8.)  All  the  provisions  of  the  principal  Act  relating  to 

'^  summary  proceedings  in  salvage  cases,  and  to 

"  the  prevention  of  unnecessary  appeals  in  such 

'*  cases,  shall,  except  so  far  as  the  same  are 

"  altered  by  this  Act,  extend  and  apply  to  all 
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"  such  proceedinge,  whether  under  the  principal 
"  Act,  or  this  Act,  or  both  of  Huch  Acte.  — 
25  &  20  Vict.  c.  63,  b.  49. 
^JJ^  In  an  earlier  page  of  this  work  (e)  it  has  been  pointed  ont 

jarjidietian*  ^^^^  '^  ^^7  ^  "P*^"  **  argument  whether  the  effect  of  section 
is  limited  ^  (/)  ^^^  Section  5  (/)  of  "  The  Connty  Gonrta  Admiralty 

loCauntj  Jurisdiction  Act,  1868,"  be  not  to  take  away  jnriadiction 
^"'^y'  under  "The  Merchant  Shipping  Act"  from  all  Connty  Coorta 

"  '■  which  are  not  named  in  the  Oidera  in  Council  appointing  cer- 
tain County  Coarts  to  exercise  Admiralty  jurisdiction.  It 
certainly  will  be  more  convenient,  in  aH  caaes  of  dispute  as  to 
salvage,  to  apply  to  the  Judge  of  a  County  Court  gpedaUtf 
appointed  to  have  Admiralty  jurisdiction.  And  in  the  present 
state  of  the  law  it  will  also  be  much  aa/er  to  do  so.  For,  nntil 
section  5  of  "  The  County  Court  Admiralty  Jurisdiction  Act, 
18GS"  (g),  has  received  a  judicial  interpretation,  it  will  be 
hazardous  to  assert  either,  on  the  one  hand,  that  the  Judge  of 
a  County  Court  not  appointed  to  have  Admiralty  jurisdiction 
in  certain  cases,  or,  on  the  other  hand,  that  only  the  Judge  of 
a  County  Court  appointed  to  have  Admiralty  jurisdiction,  can 
adjudicate  in  such  cases. 
Aad  Uiii  It  is  important,  both  as  throwing  some  light  upon  the  qnes- 

^"rertsi^  tion  whether  or  not  jurisdiction  under  "  The  Merchant  Shipping 
Uis  Judge!'  ■*°'*  "  ^  exercised  by  Judges  of  County  Courts  which  do  not 
not  in  the  possess  Admiralty  jurisdiction,  and  also  in  all  matters  of  actual 
Court.  practice  arising  nuder  "  The  Merchant  Shipping  Act*,"  to  note 

that  the  County  Court  jurisdiction  under  "  The  Merchant 
Shipping  Acta'  is  in  terms  (A)  conferred  not  upon  "the 
Connty  Court,"  hut  upon  "  the  County  Court  Judge    (»). 

')  necessary  to  the  existence  of  jurisdiction  under  the 
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being  given  to  the  Judge,  and  not  to  the  Court  (T).  Both  objec- 
tions to  the  jurisdiction  were,  however,  over-ruled,  it  beiii^  held 
that  the  fact  of  there  having  been  a  sum  agreed  between  the  par- 
ties did  not  oust  the  jurisdiction  of  the  County  Court  Judge,  w  ho 
cx>uld  set  aside  the  agreement  if  it  were  an  unreasonable  one, 
and  that  the  proceedings  were  proper  in  form  (I),  It  is  to 
be  noted  that  ^'The  Merchant  Shipping  Act  Amendment 
Act,  1862,'*  enlarges  the  pecuniary  limit  fixed  by  the  Act 
of  1854,  and  extends  the  smnmary  jurisdiction  to  all  cases 
where  the  value  of  the  property  saved  does  not  exceed  £1,000. 

Where  the  claim  exceeds  £1,000  the  County  Court  has  no  How  amount 
jurisdiction,  but  the  onus  prohandi  as  to  value  is  upon  the  *°  ^^^  ^ 
person  objecting  to  the  jurisdiction  of  the  County  Court  (i»).  °*®**'^^^- 
And  the  estimate  of  the  value  must  be  made  when  the  property 
is  brought  by  the  salvors  into  a  place  of  safetv  (n).    Moreover, 
the  ^  sum  claimed "  means  the  sum  claimed,  before  any  legal 
proceedings  are  commenced  (o).    And  the  sum  in  dispute  is 
not  measured  by  the  limit  of  the  amount  awarded  by  the  Court 
below  {p). 

It  appears  that  the  Admiralty  Division  of  the  High  Court,  JarUdiction 
by  virtue  of  "  The  County  Courts  Admiralty  Jurisdiction  Act,  '^*  concurrent 
1868  "  (31  &  32  Vict.  c.  71)  {q)y  has  now  a  concurrent  jurisdiction  ^e  Ad^ii^ty 
with  the  County  Courts  in  cases  where  the  amount  of  salvage  Division. 
daimed  is  under  £1,000  (r).    Whereas,  under  "  The  Merchant 
Slipping  Act,  1862,"  the  jurisdiction  of  the  Admiralty  Court 
was  excluded  in  those  cases  where  the  justices  and  County  Courts 
poBsesBed  it  («). 

Cases  arising  within  the  jurisdiction  of  the  Cinque  Ports  Exclusion 
are,  it  will  be  noted,  in  terms  excluded  from  the  jurisdiction  ^^on"™ 
created  by  the  sections  of  ''The  Merchant  Shipping  Act"  cases  within 

above  set  out  (SS),  ,  the  Cinque 

Secondly,  in  addition  to  the  jurisdiction  which  it  possesses  ^o^- 
under  the  enactments  already  set  forth  to  determine  whether  (2.)  Disputes 
any  salvage  at  all  is  to  be  paid,  and  to  assess  its  amount,  a  ^^  di*tri' 
Connty  Court  having  Admiralty  jurisdiction  also  has  jurisdic-  pai^e*may 
tion  to  make  an  on&r  as  to  the  mode  in  which  salvage  which  be  settled  by 
has  been  earned  is  to  be  distributed.   The  section  creating  such  County  Court 
jurisdiction  is  as  follows  : —  h&ving  Ad- 

Whenever  the  aggregate  amount  of  salvage  payable  in  ^I'J^l'/.  J""'*" 
respect  of  salvage  services  rendered  in  the  United  Kingdom  -«.    ,^ 


u 


/)  Beadmll  t.  Beemm,  L.  R.  3  Q.  B.  439. 

W)  The  SUUaj  36  L.  J.  N.  8.  Adm.  13;  L.  B.  3  A.  &  E.  340. 

5  The  WtUiam  and  John,  supra, 
p)  The  Andrew  Wilem^  1  liiBkr.  lAw  Cas.  377. 


chant  Sliijh 


f^V  8ee  ofrff,  p.  752. 


The  Empreee^  L.  B.  3  Ad.  &  Eccl.  502 ;  The  Herman  Wedel,  3  Mar.  Law 
Bepa.  530;  8.  C.  39  L.  J.  N.  8.  Adru.  30. 

(a)  The  WiUiam  and  John,  32  L.  J.  N.  8.  Adm.  102 ;  The  Andrew  Wihon, 
Br.  k  C,  66;  The  KaU,  10  Jnr.  N.  8.  444. 
(«)  8ee  The  Jeune  Faui,  L.  B.  1  A.  &  £.  336. 
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mnqAtt  "  ^^  *>**"  finully  ascertained,  and  exceeds  twohandredpotmda, 
1854  t,  498,  "  ^^^  whenever  the  ^grcgate  amonnt  of  salvage  payable  in 
"  respect  of  salvage  services  rendered  elsewhere  has  been  finally 
"  ascertained,  whatever  such  amoont  may  be,  then  if  any  delay 
'-  or  dispute  arises  as  to  the  apportionment  thereof,  any  Coort 
"  liaving  Admiralty  jurisdiction  may  cause  the  same  to  be 
"  apportioned  amongst  the  persooB  entitled  thereto  in  sooh 
"  manner  as  it  thinks  just ;  and  may  for  that  purpose,  if  it 
"  thiulia  fit,  appoint  any  person  to  carry  anch  apportionment 
"  into  efi^ect,  and  may  compel  any  person  in  whose  hands  or 
"  uuder  whose  control  such  amount  may  be  to  distribute  the 
"  same,  or  to  briu^  the  same  into  Court,  to  be  there  dealt  with 
"  as  the  Court  may  direct,  and  may  for  the  purposes  aforesaid 
"  issue  such  monitions  or  other  pnx^sses  as  it  thinks  fit,"~ 
17  &  18  Vict.  c.  104,  s.  498. 

It  is  to  be  noticed  that  when  this  section  came  into  opera- 
tion, the  County  Courts  did  not  posseGS  any  jurisdiction  in 
admiralty,  and,  consequently,  could  not,  under  the  above 
section,  entertain  disputes  as  to  the  distribution  of  salvage. 
But,  as  already  stated,  jurisdiction  in  regard  to  "  any  claim  for 
salvage "  has  been  conferred  upon  certain  specified  County 
Courts  by  section  3  of  "  The  County  Courts  Admiralty  Jnris- 
diction  Act,  IHfJS."  And  it  has  been  decided  that,  by  the 
joint  operation  of  this  last-named  section,  and  of  section  498 
of  "The  Merchant  Shipping  Act,  1854,"  the  County  Conrtg 
specially  appointed  to  have  Admiralty  jurisdiction  may  now 
eatertam  suits  for  distribution  of  salvage  where  the  amonnt 
which  the  Court  is  asked  to  apportion  does  not  exceed  £300, 
notwithstanding  that  the  value  of  the  property  saved  exceeds 
£1,000,  and  though  there  has  been  no  original  snit  for  salvage 
but  the  sum  claimed  has  been  ascertaiuM  to  be  due  without 


a 
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other  salvors  shonld  be  served  with  the  Bummons  on  the  plaint 
or  the  petition  (as  the  case  may  be). 

As  regards  the  district  in  which  the  proceedings  must  be  in  what  dis- 
taken,  t^  following  remarks  arise.  trict  salvage 

In  cases  to  recover  disputed  salvage  under  section  460  of  ^*^1^^ 
"The  Merchant  Shipping  Act,  1854, '  that  section,  it  will  be  J^^^^ 
noted,  in  terms  directs  that,  in  the  case  of  the  exercise  of  the  __j^  ^^^^^^ 
jurisdiction  by  two  justices,  they  shall  be,  '*  in  case  of  wreck,  of  disputed 
**  resident  at  or  near  the  place  where  such  wreck  is  found  :  In  claims  for 
"  case  of  services  rendered  to  any  ship  or  boat,  or  to  the  salvage. 
persons,  cargo,  or  apparel  belonging  thereto,  resident  at  or 
near  the  plaoe  where  such  ship  or  boat  is  lying,  or  at  or  near 
the  first  port  or  place  in  the  United  Kingdom  into  which 
such  ship  or  boat  is  brought  after  the  occurrence  of   the 
"  accident  by  reason  whereof  the  claim  to  salvage  arises." 

**  The  Merchant  Shipping  Act  Amendment  Act,  1862,"  by 
which  the  jurisdiction  is  extended  to  County  Courts,  adds  no 
farther  directions  as  to  the  district  in  which  such  jurisdiction 
is  to  be  exercised.  Where  the  Judge  of  the  County  Court  to 
which  it  is  wished  to  apply  has  his  residence  within  or  near  to 
his  district^  no  difficulty  can  arise  in  the  application  of  the 
provisions  just  cited  of  "  The  Merchant  Shipping  Act,  1854." 
Birt  if  the  Judge  of  the  Counts  Court  be  not  resident  in  or  near 
to  his  district,  it  is  apprehended  that  the  expression — '^  resident " 
at  or  near  the  places  named — ^might,  in  the  case  of  magistrates, 
possibly  be  held,  as  regards  a  County  Court,  to  be  equivalent 
to  ^  being  the  Judge  of  a  County  Court  district  at  or  near  the 
{daces  named."  At  the  same  time,  it  would  be  prudent  to 
avoid  doing  anything  to  cause  this  question  to  arise. 

In  cases  as  to  the  distribution  of  salvage,  section  498  of  —In  cases 
"The  Merchant  Shipping  Act,  1854,"  does  not  contain  any  as  to  the 
ex[H%s8  directions  as  to  the  district  in  which  the  proceedings  ^^^^^^^^ 
are  to  be  taken.    Inasmuch,  however,  as  the  County  Courts  °      ^^^' 
exercise  this  jurisdiction  hj  the  combined  operation  of  the 
section  just  cited  and  section  8  of  ^'  The  County  Courts  Ad- 
miralty Jurisdiction  Act,  1868  (x),  it  is  apprehended  that  tlie 
roles  as  to  the  selection  of  the  County  Court  district  which 
i^ply  to  ordinary  Admiralty  actions,  and  which  have  already 
been  set  out  (y),  govern  proceedings  for  the  adjustment  of 
Hdvage  under  section  498  of  **  The  Merchant  Shipping  Act, 
1868." 

The  sections  of  "The  Merchant  Shipping  Act,  1854,"  and  Modeof  rom- 
of  "The   Merchant  Shipping  Act  Amendment  Act,   1862,"  mencingpro- 
nnder  which  the  County  Court  Judges  exercise  jurisdiction  in  ceedinga, 
proceedings  for  the  recovery  and  adjustment  of  disputed  salvage 
do  not  contain  any  directions  as  to  the  mode  in  which  proceed- 
ings under  such  jurisdiction  are  to  be  commenced.    And  sec- 
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tion  408  of  "The  Merchant  Shipping  Act,  1854,"  under 
which  the  Conntv  Courts  now  exercise  jnrigdiction  to  diatribute 
salvage,  i^  eqnall;  silent  as  to  the  mode  in  which  proceedings 
Quder  that  section  are  U>  be  commenced.  The  concluding  role 
of  "  The  Coimt;  Court  Boles,  1675,"  provide,  howev^,  aB 
follows : — 

"Where,  by  any  Act  not  before  mentioned  in  the  foregoing 
"  roles,  proceedings  are  directed  to  be  taken  in  a  Connty  Court, 
'*  snch  proceedings  shaU  be  commenoed  bj  plaint  or  petition  ; 
"  and  the  foregoing  rules  shall  apply  to  such  proceedings  so  far 
"  as  each  rules  are  respectively  applicable. ' — County  Court 
Eules,  1875,  Order  XL. 

Under  a  previous  rule  (a),  which  corresponded  with  that 
above  set  out,  and  which  waa  identical  with  it  in  all  respects, 
save  that  the  old  mle  contained  a  specific  reference  to  thosD 
sections  of  "The  Merchant  Shipping  Act,  1854,"  which  relate 
to  recovery  of  disputed  salvage,  it  was  held  that  proceedings 
commenced  by  plaint  and  summons  were  regular  (a).  And 
in  that  case  Lord  Blackburn  (then  Mr.  Justice  Blat^bnm) 
observed,  that  be  had  "no  doubt  that  the  proceedings  are 
qnite  BufGcient  in  form  ;  indeed,  Mr.  Smith  {aa)  failed  to  show 
a  better  or  more  unobjectionable  mode  of  proceeding."  The 
practitioner  who,  in  claims  under  "  The  Merchant  Shipping 
Act,"  for  disputed  salvage  proceeds  by  way  of  plaint  and  sum- 
mons, has,  therefore,  high  authority  in  support  of  the  regu- 
larity of  his  proceedings. 

No  forms  of  summons  and  rarticnlars  are  provided  by  statute 
or  by  the  roles  and  orders.  The  forms  usc^  in  the  case  just 
cited,  and  there  approved  by  Lord  Blackburn,  are,  therefore, 
act  oat  in  the  foot-note  below  {b). 
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It  will  be  seen  on  reference  to  the  Table  of  Fees  in  the  F«ea. 
Appendix  {bb\  that  on  entering  the  plaint  (or  filing  the  petition) 
the  usual  poundage  of  Is.  in  the  pound  must  be  paid.    Such 
fee  (since  the  amount  in  dispute  is  measured  bj  the  amount 
claimed)  is  calculated  on  the  claim  made. 

Under  Order  XL.  of   "The  County  Court  Rules,  1875"  ProcecdingB 
(above  set  out),  proceedings  for  the  distribution  of  salvage  "to the 
under  section  498  of  "  The  Merchant  Shipping  Act,  1854,"  ^fldy^r* 
may  be  conmienced  either  by  action  in  the  ordinary  way  (».^.,  conTcidOTtly 
by  plaint  and  sunmions)  or  by  petition.      In  a  case  which  commenced 
has  been  already  referred  to  (c),  m  which  proceedings  under  the  ^7  petitiou. 
section  in  question  were  taken  bv  way  of  petition  and  sum- 
mons, such  proceedings  were  held  by  Sir  Kobert  Phillimore, 
sitting  in  the  Probate  Admiralty  and  Divorce  Division  of  the 
High  Court,  to  be  sufficient  to  found  the  jurisdiction  of  the 
CcHinty  Com-t,  so  as  to  oblige  the  County  Court  Judge  to  hear 
and  determine  the  case.    The  practitioner,  therefore,  who  pro- 
ceeds by  way  of  petition  has  a  precedent  as  authority  for  what 
he  does.    And  it  is  believed  that  in  cases  relative  to  the  distri- 
bntion  of  salvage,  it  will  be  found  that  to  proceed  by  petition 
is  the  most  convenient  course. 

The  forms  of  petition  and  summons  used  in  the  case  just  Forms. 
cited  (d)  are  for  convenience,  and  as  no  forms  are  elsewhere 
provided,  set  out  in  the  foot-note  below  (e). 

The  fees  payable  on  (as  the  case  may  be)  filing  the  petition,  Fees. 

"  or  near  Hoi  j  Iiland,  and  taking  the  said  schooner  and  her  cargo  into  a  pkce  of 
*'  flBfetT,  the  whole  ralue  of  the  said  schooner  and  her  cargo,  tackle,  apparel, 
**  and  ramitnre,  not  exceeding  the  sum  of  £1000. 
*' Dated  this  day  of  ,18    . 

*^  (Signed)  A.  B.,  Plaintiff's  SoUcitor." 
M)  Appendix  I. 
I   Th4  GUtnnihanta,  L.  R.  2  Prob.  DIy.  45. 
)  Th^  GUfmibanta^  ntpra, 
#)  The  Form  of  Petition  is  as  foUows : — 

^  In  the  County  Court  of  Durham,  holden  at  Sunderland. 

**  1.  The  plaintiff,  William  Elmore,  licensed  pilot  of  the  port  of  SunderlRud, 
"  and  the  plaintiff,  Thomas  Donkin,  is  a  waterman,  and  was  a  master  of  a 
**  steam-tug,  of  the  same  port. 

**  2.  The  pkintiflb,  on  the  19th  day  of  December,  1875,  between  the  hours  of 
**  one  and  two  p.m.,  obsenred  the  screw  steamer  Olaunibanta,  of  the  port  of  New- 
"  castle,  of  534  tons  register,  making  towards  Sunderland  Harbour.  The  state 
**  of  the  tide  was  then  about  four  hours  ebb,  a  sea  of  firom  three  to  four  feet  was 
**  rolling  awer  the  bar,  and  it  was  blowing  a  stiff  breeze.  The  plaintiffB  watched 
**  the  piogiess  of  the  steamer  as  she  approached  the  harbour,  knowing  that  any 
**  attempt  on  its  part  to  take  the  harbour  at  that  time  of  the  tide,  and  with  suen 
*  sea,  was  fraught  with  great  danger.  When  the  steamer  reached  the  bar,  6he 
"■  stmek,  and  ultimately  went  behind  the  North  Pier.*' 

[Tke  tueceeding paragrapht  of  the  Fetitum  proceed  with  the  statement  of  the 
fmeU  in  the  fame  woy  as  they  are  set  out  in  Par.  2,  tchich  is  set  out  above  only 
iy  way  ofprtwient.  The  facts  having  beet*  stated,  the  petition  concludes  with  the 
folhwina  paragraphs,  which,  like  Par.  2,  are  here  set  out  by  waif  of  precedent  only, 
and  as  a  guide  in  athar  Msef.l    And  with  a  prayer  in  concluinon  :— 

"  10.  llie  owners  of  The  Otannibanta  have  paid  to  the  defendants  the  sum  of 
"  £250  for  the  serrices  so  rendered  by  The  Scottish  Maid,  out  of  which  sum  they 
"  hare  paid  the  plaintiA  the  sum  ox  £7  13s.  id.  each. 

**  II.  ^Ibe  plaintiffli  ooniideringthe  sum  of  £7  13«.  id.  trholiy  insufficient,  have 
**  iJipUed  to  the  said  defendant!^  the  ownen  of  tbc  steam-tug  Scottish  Maid, 
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OF  entering  tbe  plaint,  are  the  same  as  thoee  vhich  are,  imder 
the  scale  contained  in  the  AppeDdiz  (w),  payable  on  other  pro- 
ceedings under  "The  Merchant  Shipping  Acts,'' ntuoelj.  It. 
in  tiie  poond  upon  the  amount  claimed. 

The  proceedings  (whether  they  be  to  recover  disputed  aal- 
rage  or  to  distribute  salragc  already  recovered)  having  been 
dulj  originated,  either  by  petition  and  Bommons  or  by  plamt 
and  sunuufins,  in  due  time  come  on  for  hearing.  In  oraintty 
course,  and  in  the  absence  of  any  proceedings  to  obtain  another 
tribunal,  the  case  will  be  heard  before  the  Connty  Court  Judge 
Bitting  alone. 

There  is  no  power  conferred  by  any  of  the  eections  of  "  The 
Merehant  Shipping  Act "  to  summon  a  jury  either  in  cases 
where  it  is  Bougtii  to  recover  salvage,  the  payment  of  which  is 
disputed,  or  merely  to  distribnte  saJ^-^e  recovered.  Indeed,  a 
jury  in  such  cases  would  appear  very  much  ont  of  place.  And 
it  is  submitted  that  Order  XL.  of  "  The  County  Court  Bnles, 
187C,"  which  ie  set  ont  above,  although  it  in  general  terms 
directs  that  the  ordinary  County  Court  rules  shall,  so  far  as 
they  are  applicable,  extend  to  cases  not  otherwise  provided  for, 
does  not  authorise  the  summoning  of  a  jury  in  such  cases. 

There  is,  however,  power  in  cases  where  proceedings  are 
taken  under  section  460  of  "  The  Merchant  Shipping  Act, 
1854,"  to  recover  disputed  claims  to  salv^;e,  to  summon  asBes- 
Bors  to  try  the  claim.  The  power,  it  would  appear,  does  not 
extend  toproceediugs  to  dislribule  salvage  taken  under  section 
498  of  "The  Merchant  Shipping  Act,  1854."  As  regards  pro- 
ceedings onder  section  460  of  the  Act,  the  power  is  conferred 
by  a  section  of  "  The  Merchant  Shipping  Act,  1854 "  (Part 
VJIL),  which  enacts  as  foUows  : — 
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"Whenever,  in  pnrsnance  of  this  Act,  any  dispute  as  to  Merchant 
**  salvage  is  referreid  to  the  arbitration  of  two  justices,  they  Shipping 
**  may  either  themselves  determine  the  same,  with  power  to  Act,  1854, 
**  caU  to  their  assistance  any  person  conversant  with  maritime  <•  ^1* 
"  affairs  as  assessor,  or  they  may,  if  a  difference  of  opinion 
"  arises  between  them,  or  without  such  difference  if  they  think 


vage  payable,  within  the  following  times,  that  is  to  say,  the 

said  justices  within  forty-eight  hours  after  such  dispute  has 
**  been  referred  to  them,  and  the  said  umpire  within  forty-eight 
**  hours  after  his  appointment,  with  power  nevertheless  for  such 

iuBtice  or  umpire,  by  writing  under  their  or  his  hands  or 

hand,  to  extend  the  time  within  which  they  and  he  are  hereby 
**  respectively  directed  to  make  their  or  his  award." — 17  &  18 
Vict,  c;  104,  s.  461. 

The  above  provision  does  not  in  terms  apply  to  the  County  ConHtruction 
Court.    But  it  will  be  remembered  that,  on  a  previous  page  (/),  ®*  **»®  **^^o 
we  have  pointed  out  that  by  "  The  Merchant  Shipping  Act  «"^™«°*- 
Amendment  Act,  1862,"  a  County  Court  Judge  is  empowered 
to  exercise  the  same  jurisdiction  in  salvage  cases  as  is  given  to 
justices  by  Part  VIII.  of  "  The  Merchant  Shipping  Act,  1854." 
Consequently,  the  section  as  to  assessors  above  cited  applies 
now  equally  to  salvage  cases  heard  in  the  County  Court  in 
pnrsnance  of  the  last-named  Act.    It  is  to  be  noticed  that  this 
section  applies  only  to  salvage  cases ;  that  only  one  assessor  can 
be  appointed ;  that  such  appointment  must,  it  would  appear, 
be  noade  always  at  the  suggestion  of  the  Judge,  and  not  at  the 
instance  of  the  parties ;  and  that  so  much  of  the  section  as 
relates  to  the  appointment  of  an  umpire  would  appear  to  be 
inapplicable  to  a  hearing  by  the  County  Court  Judge. 

The  remuneration  of  assessors  called  in  under  the  foregoing  Remunei-a- 
powers  is  provided  for  as  follows  : —  ^^^^  ^^ 

"  There  shall  be  paid  to  every  assessor  and  umpire  who  mav  *"®**®"- 
"  be  so  appointed  as  aforesaid  in  respect  of  his  services  such  ^^'cA^iw^ 

sum  not  exceeding  five  pounds,  as  the  Board  of  Trade  may  ^  /^^ 

from  time  to  time  direct ;  and  all  the  costs  of  such  arbitra-  ^  ^^g.  ' 
**  tion,  including  any  such  payments  as  aforesaid,  shall  be  paid 
^  by  the  parties  to  the  dispute,  in  such  manner  and  in  such 
^  shares  and  proportions  as  the  said  justices  or  as  the  said 
**  umpire  may  direct  by  their  or  his  award." — 17  &  18  Vict, 
c.  104,  s.  462. 

At  the  trial  the  County  Court  Judge,  by  virtue  of  "  The  I'ower  to 
Merchant  Shipping  Act  Amendment  Act,  18t)2,"  possesses  the  ^^"jjg"^^*^" 
same  jurisdiction  as  justices  possess  ;  a  power  to  call  for  docu-  ^^  f^^ 
ments,  examine  witnesses,  and  administer  oaths  is  conferred  documents. 

rthe  justices,  and  therefore  now  applies  to  County  Courts 
(hi  tiiis  jnibject  '^  The  Merchant  Shipping  Act,  1854," 
provides  as  f cdlows : — 

CO  ^f^P'  Wmndalsop.  799, 
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MtTthtuU  "  Th"  said  justices  or  their  umpire  may  call  for  the  produc- 

Sh^iping  "  tion  of  any  documents  in  the  possession  or  power  oi  either 
Act,  18S4,  "  party,  which  they  or  he  may  think  necessary  for  detcrminiag 
*.  463.  "  the  question  in  dispute,  and  may  examine  the  parties  or  their 

"  mtnesses  ou  oath,  and  administer  the  oaths  necessary  for  that 
"  purpose."— 17  &  18  Vict.  c.  104,  s.  463. 
CcHta.  It  will  he  noted  that  in  proceedings  as  to  disputed  claims  for 

salvage,  section  462  f>t  "  The  Merchant  Shipping  Act,  1854  "  (g), 
expressly  directs  that  all  the  cost^of  the  arbitration  including  the 
fees  (including  the  fees  to  the  assessor,  if  any), "  shall  be  paid  by 
"  the  parties  to  the  dispute,  in  such  manner  and  in  snch  shares 
"  and  proportions  as  [the  Couuty  Court  Judge]  may  direct." 
No  eipress  power  as  to  costs  is  conferred  by  section  498  of  the 
Act  in  cases  as  to  the  distribution  of  salvage,  but  it  is  appre- 
hended that  the  power  to  direct  how  much  each  claimant  is  to 
receive  inctdentaliy  implies  power  to  order  a  deduction  to  be 
made  out  of  the  fund  for  costs. 
Form  o(  No  form  of  judgment  or  award  (whichever  it  mav  be  called) 

judgment.         jg  either  provided  by  statute  or  by  the  Rules  and  Orders,  or  is 
to  be  found  in  the  Reports.    The  forms  in  the  foot-note  may 

■  ■(*)■ 
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The  decision  of  the  County  Court  Judge  in  cases  under  Appeal, 
rection  460  of  "  The  Merchant  Shipping  Act,  1854,"  as  to 
disputed  claims  to  salvage  is  subject  to  appeal.  There  exists, 
however,  no  enactment  by  the  terms  of  which  an  appeal  is 
given  in  proceedings  for  the  distribution  of  salvage  taken  under 
section  498.  The  right  of  appeal  in  cases  of  disputed  salvage 
daims  under  section  460  is,  so  far  as  proceedings  under  this 
section  are  concerned  (the  section  as  just  pointed  out  does  not 
extend  to  any  other  proceedings)  conferred  by  the  following 
sections : — 

**  If  any  person  is  aggrieved  by  the  award  made  by  such  Merchant 
**  justices  or  such  umpire  as  aforesaid,  he  may  in  England  ap-  Shipping 
**  peal  to  the  High  Court  of  Admiralty  of  England,  in  Ireland  ^<^^  1®^^, 
"  to  the  High  Court  of  Admiralty  of  Ireland,  and  in  Scotland  '•  ^^' 
^  to  the  Court  of  Session  ;  but  no  such  appeal  shall  be  allowed 
**  unless  the  sum  in  dispute  exceeds  fifty  pounds,  nor  unless 

within  ten  days  after  the  date  of  the  award  the  appellant 

gives  notice  to  the  justices  to  whom  the  matter  was  referred 
^  of  his  intention  to  appeal,  nor  unless  the  appellant  proceeds 

to  take  out  a  monition,  or  to  take  such  other  proceeding  as 

according  to  the  practice  of  the  Court  of  Appeal  is  necessary 

for  the  institution  of  an  appeal,  within  twenty  days  from  the 
"  date  of  the  award."— 17  &  18  Vict.  c.  104,  s.  464. 

**  Whenever  any  appeal  is  made  in  manner  hereinbefore  pro-  Merchant 
^  vided,  the  justices  shall  transmit  to  the  proper  officer  of  the  Shipping 
**  Court  of  Appeal  a  copy  on  unstamped  paper  certified  under  -^^^^  18^4, 
"  their  hands  to  be  a  true  copy  of  the  proceedings  had  before  '•  ^^' 
^*  such  justices  or  their  umpire,  if  any,  and  of  the  award  so 
^  made  by  them  or  him,  accompanied  with  their  or  his  certifi- 
^  cate  in  writing  of  the  gross  value  of  the  article  respecting 
^*  which  salvage  is  claimed  ;  and  such  copy  and  certificate  shall 
^  be  admitted  in  the  Court  of  Appeal  as  evidence  in  the  cause." 
—17  &  18  Vict.  c.  104,  s.  465. 

As  to  the  mode  of  conducting  an  appeal  to  the  High  Court  Practice  on 
of  Admiralty  in  salvage  cases,  and  for  the  details  of  the  prac-  appeal, 
tice,  general  reference  must  be  made  to  the  chapter  d^ing 
with   the  subject   of  appeals   from  County  Courts  in  Ad- 
miralty (f). 

Orders  as  to  salvage  made  under  the  enactment  which  we  Enforcement 
have  been  considering  may,  it  would  appear — since  Order  XL.  o*  orders  as  to 
of  **  The  County  Court  Rules,  1875,"  above  set  out  (k),  makes  ^''^' 
the  ordinaiy  practice  generally  applicable — be  enforced  in  case 
of  need  in  the  same  way  as  other  judgments  of  a  County  Court. 
And  for  the  practice  as  to  this,  again,  reference  must  be  made 
to  the  chapter  of  this  work  which  contains  the  practice  as  to 
the  enforcement  of  judgments  in  ordinary  actions  (/). 

(0  See  an<#,  p.  541  et  »^, 

U)  Poit,^.  887. 

(0  Book  II.  cap.  zix.  p.  686  et  teg. 
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In  addition,  however,  to  any  powers  for  the  enforcement  of 
judgmente  which  may  othcrwiBe  exist,  "  The  Uerchant  Shipping 
Act,  1854,"  contains  certain  special  pFOTisions  as  to  the  en- 
forcement of  orders  as  to  Batvage  made  nnder  the  proTisions  of 
that  Act.  1'hcBC  it  is  necessary  to  set  ont  in  this  plao&  And 
they  are  as  follow  : — 

"  Whenever  the  ag^^te  amoont  of  salvage  payable  in 
"  respect  of  Balvage  servicta  rendered  in  the  United  Kingdom 
"  has  been  finally  ascertained  either  by  agreement  or  by  the 
"  award  of  such  justices  or  their  umpire,  but  a  dispute  arises 
"  as  to  the  apportionment  thereof  amongst  several  claimants, 
"  then,  if  the  amount  does  not  exceed  two  hnndred  ponnds,  it 
"  shall  be  lawfnl  for  the  party  liable  to  pay  the  amount  so  dne 
"  to  apply  to  the  receiver  of  the  district  for  liberty  to  pay  the 
"  amount  so  ascertained  to  him  ;  and  he  shall,  if  he  thinks  fit, 
"  receive  the  same  accordingly,  and  grant  a  certificate  onder 
"  his  hand,  stating  the  fact  of  snch  payment  and  the  services 
"  in  respect  of  which  it  is  made  ;  and  such  certificate  shall  be 
"  a  full  dischat^e  and  indemnity  to  the  person  or  persons  to 
"  whom  it  is  given,  and  to  their  ship,  boats,  cargo,  apparel, 
"  and  effects,  against  the  claims  of  all  persons  whomsoever  in 
"  respect  of  the  services  therein  mentioned  ;  bat  if  the  amoont 
"  exceeds  two  hundred  pounds,  it  shall  be  apportioned  in 
"  manner  hereinafter  mentioned." — 17  &  18  Vict,  c  104, 
B.  4(iC. 

"  Upon  the  receipt  of  any  such  amount  as  aforesaid,  the 
"  receiver  shall  with  all  convenient  speed  proceed  to  distribute 
"  the  same  among  the  several  persons  entitled  thereto,  upon 
"  snch  cvideiice  and  in  such  shares  and  proportions  as  he  thinks 
"  fit,  with  power  to  retain  any  monies  that  may  appear  to  him 
yalile  to  any  absent  parties;  but  any  distribntior 


it 
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"  in  pursuance  of   the   provisions   hereinafter 
"  contained, 

"  He  shall  detain  such  wreck  until  payment  is 
"  made,  or  process  has  been  issued  in 
"  manner  aforesaid : 
"  But  it  shall  be  lawful  for  the  receiver,  if  at  any  time  pre- 
"  viously  to  the  issue  of  such  process  security  is  given  to  his 
^  satisfaction  for  the  amount  of  salvage  due,  to  release  from 
**  his  custody  any  ship,  boat,  cargo,  apparel,  or  wreck  so  de- 
**  tained  by  him  as  aforesaid ;  and  in  cases  where  the  claim 
"  for  salvage  exceeds  two  hundred  pounds,  it  shall  be  lawful  in 
"  England  for  the  High  Court  of  Admiralty  of  England,  in 
"  Ireland  for  the  High  Court  of  Admiralty  of  Ireland,  and  in 
"  Scotland  for  the  Court  of  Session,  to  determine  any  question 
"  that  may  arise  concerning  the  amount  of  the  security  to  be 
given  or  the  sufficiency  of  the  sureties  ;  and  in  all  cases 
where  bond  or  other  security  is  given  to  the  receiver  for  an 
amount  exceeding  two  hundred  pounds  it  shall  be  lawful  for 
"  the  .salvor  or  for  the  owner  of  the  property  salved,  or  their 
^  respective  agents,  to  institute  proceedings  in  such  last-men- 
•*  tioned  Courts  for  the  purpose  of  having  the  questions  arising 
"  between  them  adjudicated  upon,  and  the  said  Courts  may 
**  enforce  pajrment  of  the  said  bond  or  other  security,  in  the 
**  game  manner  as  if  bail  had  been  given  in  the  said  Courts." — 
17  &  18  Vict.  c.  104,  s.  468. 

**  Whenever  any  ship,  boat,  cargo,  apparel,  or  wreck  is  de-  Power  of 
**  tained  by  any  receiver  for  non-payment  of  any  sums  so  due  receiver  to 
"as  aforesaid,  and  the  parties  liable   to  pay  the  same  are  J^f^.^*^^ 
**  aware  of  such  detention,  then,  in  the  following  cases  (that  is  ^^^  ot^nou' 

to  say,)  payment. 

(1.)  In  cases  where  the  amount  is  not  disputed,  and  /j/^ 
"  pajrment  thereof  is  not  made  within  twenty  «.  469. 
days  after  the  same  has  become  due  : 
(2.)  In  cases  where  the  amount   is  disputed,  but  no 
appeal  lies  from  the  first  tribunal  to  which  the 
dispute  is  referred,  and  payment  thereof  is  not 
"  made  within  twenty  days  after  the  decision  of 
"  such  first  tribunal : 
(3.)  In  cases  where  the  amount  is  disputed,  and  an 
appeal  lies  from  the  decision  of  the  first  tri- 
bunal to  some  other   tribunal,  and  payment 
thereof  is  not  made  within  such  twenty  days 
"  as  last  aforesaid,  or  such  monition  as  herein- 
*'  before  mentioned  is  not  taken  out  within  such 
twenty  days,  or  such  other  proceedings  as  are 
accoraing  to  the  practice  of  such  other  tri- 
bunal necessary   for    the   prosecution   of   an 
appeal  are  not  instituted  within  such  twenty 
days : 
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-  u>d  talm^.  MTii;^  i}je  aiT^ihK,  if  uit.  k<  ifat  cvaov  of  the 

-  ypi^nj  fM,  'It  'Ahtr  ibt  panits  w?inM  u>  ncsiTe  the 

-  ttn^  ~— 17  A  I*  Vict,  c.  U.*t.  s.  «9. 

"  u  aif<yi*«iiid.  iltt  tfvner  of  uij  «nc^  adx-  csial&liet  hn 
**  claim  tb>:nfj  Ur  tbe  salirfaca'.-D  of  il»  rtttinr  wi:bii)  cue 
*•  Tear  fr>m  ibe  date  ai  whidt  rocii  vT»k  hat  txmt  mu>  the 
^  iii0ff^tm  <if  [tM;  ifeceiver.  ehall  be  eniiilfd  lo  ban  iW  same 
*•  delivered  np  Ui  bun," — 17  &  Ife  Vict,  c  IM,  s.  470. 
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CHAPTER    VIIL 

JUBISDICnON  OF  COUNTY  OOUBTS  IN  ADMIRALTY  AS  TO 

DANGSBOUS  CABGOES. 

"  Thb  Merchant  Shipping  Acfc,  1878 "  (a),  which  forms 
one  of  a  group  of  statutes  (often  called  ihe  Plimsoll  Acts), 
which  were  passed  mainly  with  a  view  to  the  protection  of  life 
at  sea,  prohibits  any  person,  except  the  master  or  owner  of  the 
vessel,  from  sending  or  attempting  to  send  by,  or  from  carrying 
or  attempting  to  carry  in  any  vessel,  British  or  Foreign,  any 
dangerous  goods. 

It  will  be  convenient  to  consider  (I.)  the  Jurisdiction  of  the 
County  Courts  under  "  The  Merchant  Shipping  Acts  "  as  to 
dangerous  cargoes  ;  and  (II.)  the  practice  in  proceedings  under 
^  The  Merchant  Shipping  Acts  '*  as  to  dangerous  cargoes. 

Sbction  I. — The  Jurisdiction  op  the  County  Courts 
UNDER  "The  Merchant  Shipping  Act,  1878,"  as  to 
Dangerous  Cargoes. 

"  The  Merchant  Shipping  Act,  1878,"  provides  as  follows  : —  ConditionB  ai 
^  If  any  person  sends  or  attempts  to  send  by,  or  not  being  to  shipment 
**  the  master  or  owner  of  the  vessel  carries  or  attempts  to  carry  °^  dangerous 


**  in  any  vessel,  British  or  foreign,  any  dangerous  goods  ;  (that  *'*"'8o««. 

**  is  to  say,)  aquafortis,  vitriol,  naphtha,  fcnzine,  gunpowder,  ^  Merchant 

•*  locifer  matches,  nitro-glyoerine,  petroleum,  or  any  other  ^^S^'^'^v  ^'' 

"  goods  of  a  dangerous  nature,  without  distinctly  marking         '  *'     ' 

^  their  nature  on  ths  outside  of  the  package  containing  the  same, 

^  and  giving  written  notice  of  the  nature  of  such  goods  and  of 

^  the  name  and  address  of  the  sender  or  carrier  thereof  to  the 

««  master  or  owner  of  the  vessel  at  or  before  the  time  of  sending 

^  the  same  to  be  shipped  or  taking  the  same  on  board  the 

**  vessel,  he  shall  for  every  such  offence  incur  a  penalty  not 

^  exceeding  one  hundred  pounds  :  Provided  that  if  such  per- 

(a)  36  &  37  Vict.  c.  8j,  s.  23,  iH/ra. 
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"  son  show  that  he  waa  merelj  an  agent  in  theshipmentof  any 
"  such  goodfl  aa  aforesaid,  a[id  waa  not  aware  and  did  not 
"  suKpect  and  had  no  rcaaon  to  suspect  that  the  gooda  ahinped 
"  by  nim  were  of  a  dangerous  nature,  the  penalty  which  he 
"  incurs  shall  not  exceed  ten  pounds." — 36  &  37  Vict,  c.  85, 
8.  23. 

The  above  section,  it  is  to  be  noticed,  provides  that  dangerous 
goods  shall  only  be  carried  on  certain  specified  conditions. 
The  conditiona  are,  briefly,  as  follows  : — (I.)  The  nature  of  the 
dangerous  goods  must  be  distinctly  marked  outside  the  package 
containing  the  same.  (2.)  Written  notice  must  be  given  of 
the  nature  of  the  goods,  and  of  the  name  and  address  of  the 
sender  or  carrier  thereof,  to  the  master  or  owner  of  the  vessel 
at  or  before  the  time  of  sending  the  same  to  be  shipped  or 
taking  the  same  on  board  the  vessel, — ^Neglect  of  these  con- 
ditions renders  the  shipper  of  such  goods,  or  his  agent,  if  he 
has  notice  of  their  dangerous  character,  liable  for  every  sucli 
ofibnce  to  a  penalty  not  exceeding  £100. 
When  daa-  Where  the  conditions,  as  to  the  shipment  of  dangerous  goods, 

geroDB  goods  indicated  by  section  23  of  "The  Merchant  Shipping  Act, 
^2'K'*''  1873  "  (b),  have  not  been  fulfilled,  and  where  any  such  goods 
faitod.  have  been  sent  or  carried,  or  attempted  to  be  sent  or  carried, 

under  a  false  description,  or  the  sender  or  carrier  thereof  has 
been  falsely  described,  it  shall  be  lawful  for  "  any  Court  havwg 
Admiralti/ jurisdiction  "  to  declare  such  goods,  and  any  package 
or  receptacle  in  which  they  are  contained,  to  be  forfeited,  and 
when  forfeited,  they  shall  be  disposed  of  as  the  Court  directs  (e). 
This  juriadiction  may  be  exercised,  though  the  owner  has  not 
committed  any  offence,  under  the  provisions  of  this  Act  as  to 
dangerous  goods,  and  be  not  before  the  Court,  and  have  not 
a  of  thy  pri)ce<;dingR,  and  notwithstanding  that  there 
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**  of  forfeiture  and  disposal  notwithstanding  that  the  owner  of 
"  the  goods  have  not  committed  any  offence  under  the  pro- 
**  visions  of  this  Act  relating  to  dangerous  goods,  and  be  not 
**  before  the  Court,  and  have  not  notice  of  the  proceedings,  and 
"  notwithstanding  that  there  be  no  evidence  to  show  to  whom 
^  the  goods  belong ;  nevertheless  the  Court  maj,  in  its  dis- 
"  cretion,  require  such  notice  as  it  may  direct  to  be  given  to 
"  the  owner  or  shipper  of  the  goods  before  the  same  are 
«  forfeited."— 36  &  87  Vict.  c.  85,  s.  27. 

It  is  to  be  noticed  that  it  is  not  quite  free  from  doubt  In  what  cases 
whether  the  power  to  declare  dangerous  goods  to  be  forfeited,  forfeiture 
conferred  by  the  above  section,  can  be  exercised  where,  though  *™^ 
the  conditions  as  to  the  shipment  of  such  goods,  prescribed  by 
section  28  of  the  Act,  have  not  been  fulfilled,  there  has  been 
no/ahe  description  of  the  goods  or  of  their  owner  or  carrier. 
This  depends  upon  whether  the  word  "  anrf,"  which  occurs  in 
the  first  paragraph  of  the  above  section,  immediately  after  the 
words  '^  wUhout  such  notice  having  been  given  as  afoTBsaid^'*  is 
conjuneHve  or  disjunctive.    It  is  submitted,  however,  that  it  is 
du^uncHvej  and  that,  therefore,  a  declaration  of  forfeiture  may 
be  made,  though  there  has  been  no  false  description  of  the 
goods  or  of  their  owner  or  carrier. 

It  is  also  to  be  observed  that  the  jurisdiction  indicated  In  what  Goorta 
by  the  above  section  is  conferred  upon  "any  Court  having  juriadiction 
AdmirdUy  jurisdiction^    It  therefore  may  clearly  be  exercised  ^®"*®^ 
by  such  of  the  County  Courts  as  are  constituted  by  Orders  in 
Coimcil  as  Admiralty  Courts,  and  possibly  by  all  County 
Courts,  as  it  would  seem  that  all  County  Courts  do  possess 
tome  Admiralty  jurisdiction  {e). 

Sbchojt  II. — ^Thb  Practice  in  Pbooebdings  under  "  The 
Merchant  Shipping  Act,  1873,"  as  to  Dangerous 
Cargoes. 

It  may  be  as  well  to  state  generally,  that,  "The  Merchant  "The County 
Shipping  Act,  1878,"  is  not  expressly  referred  to  in  "  The  ^^r'.?'^^ 
County  Court    Rules,   1875."      Consequently,  by  virtue   of  iopr;H^Tn^ 
Order  XL.  (/),  such   last-mentioned   rules  ("  The   County  under  the  Act 
Comt  Rules,  1875,)  applv  to  proceedings  under  the  Act  in  bo  far  a*  ap- 
({oestion,  so  far  as  such  rules  are  respectively  applicable.  plicable. 

It  is  presumed  that  any  person  may  proceed  under  section  27  Parties, 
of  the  Act,  with  a  view  to  having  dangerous  goods  declared 
forfeited.    The  owner  of  the  goods  need  not  be  before   the 
Court,  or  have  notice  of  the  proceedings  {g), 

"The  Merchant  Shipping  Act,  1878,"  provides  that,  though  Notice  before 
it  is  not  essential  that  the  owner  of  the  goods  have  notice  of  proceedings. 

U)  Supra, 

(J)  Set  out  «w/,  p.  887. 

&)  37  &  38  Vict.  c.  8d,  s.  27,  supra. 
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the  prooeedingB  to  hare  them  declared  forfeited.  "Iht  Otmrl 
may,  m  Us  duerelitm,  reqttire  lueh  noiiu  a*  H  may  direct,  to  be 
given  to  the  oumer  or  ih^per  t^  the  goods  be/ore  (he  same  art 
fotfeiUd"  (A). 

Thongh  tbe  Act  is  sQent  on  the  snbject,  it  is  presumed  that 
the  proceedings  under  section  27  afaoold  be  taken  in  tbe  Coonty 
Court  of  tbe  district  where  the  things  prtdubited  by  that 
KCtion  are  done. 

Proceedings  in  the  County  Conrt,  nnder  eectioa  27  of  the 
Act,  may  be  commenced  by  plaint  or  petition  (i). 

As  already  seen  (it),  the  Conrt  may  exercise  the  jorisdiction 
conferred  upon  it  by  section  27,  in  the  absence  of  the  owner, 
and  thongh  no  notice  has  been  given  to  him  {I),  It  may, 
however,  direct  notice  to  be  given  ;  and,  where  this  conree  is 
followed,  tbe  hearing  would  of  coniBe  be  adjourned  in  oon- 
seqnence. 

The  Court  may  adjudicate  upon  the  case,  thoa|^  there  is  no 
evidence  to  show  to  whom  the  goods  belong  (m). 

It  is  to  be  noticed  that  the  Court  may  declare  the  goods 
themselves  to  be  forfeited,  and  also  any  package  or  reeeptacle  in 
which  they  are  eonlaitud  (n).  Moreover,  when  the  declaration 
of  forfeitore  has  been  made  by  the  Court,  the  things  so  dedared 
to  be  forfeited,  '*  shall  thereupon  be/or/eited,  and  tchen/orfeHed, 
shall  be  tUsposed  of  as  the  Court  directs  "  {p). 

(*)  36  &  37  Vift  c.  8fi,  t.  27,  onte,  pp.  814,  816, 

(J)  "  Tbe  Countj  Court  Eulea,  1876,^'  Ord.  il. 

\k)  AnU,f.i\6. 

(0  36  &  37  Vict.  c.  B£,  %.  27,  ante,  pp.  SU,  81S. 

(m)  Ih, 

\n)  36  &  37  Vict.  e.  Sfi,  *.  27,  -mU,  pp.  814,  815. 
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CHAPTER    IX. 

THE  JURISDICnON  AND  PRACTICE  OP  THE  COUNTY  COURTS 

AS  COURTS  OP  SURVEY. 

It  has  been  stated  in  the  previous  Chapter  (a),  that,  by  a 
series  of  statutes,  commonly  called  "  The  PlimsoU  Acts,"  the 
greater  security  of  life  at  sea  has  been,  as  far  as  possible,  pro- 
moted. The  first  of  these  statutes  was  passed  in  1871,  and  was 
called  "  The  Merchant  Shipping  Act,  1871."  The  last  of  such 
Acts — and  that  which  contains  the  most  important  of  the  pro- 
visions now  in  force  on  this  subject — was  passed  in  1876,  and 
Ls  caUed  "The  Merchant  Shipping  Act,  1876." 

The  provisions  for  the  preservation  of  life  and  property  at  Acta  deal 
pea,  contained  in  "  The  Itferchant  Shipping  Acts,  deal  with  ^*^*^° 
the  subject  from  two  separate  and  distinct  points  of  view.  ™*    "* 

In  the  first  place,  stringent  provision  is  now  made  to  secure  (1.)  Detention 
the  detention  of  ships — whether  British  or  foreign — which  are  of  unseaworthy 
unaeaworthy.    The  enactments  now  in  force  on  this  subject,      *** 
are  contained  in  "  The  Merchant  Shipping  Act,  1876  "  (^),  and 
may  be  summed  up  as  follows  : — An  unseaworthy  ship — whether 
British  (r)  or  foreign  {d) — may  be  detained  first,  provisionally, 
and,  if  need  be,  afterwards  finally,  by  order  of  the  Board  of 
Trade.     But  an  appeal  may,  in  either  case,  be  made  to  a 
**  Court  of  Survey,    against  any  such  order  of  detention. 

In  the  next  place,  "The  Merchant  Shipping  Act,  1854,"  (SOPasscn- 
mjnires  that  aU  passenger  steamers  obtain  certain  certificates.  ^^/J^^" 
In  case  such  certificates  be  refused,  it  is  now  provided  by  "  The  against  a 
Merchant  Shipping  Act,  1876  "  (e),  that  an  appeal  against  such  refusal  of 
refusal  may  be  made  to  a  Court  of  Survey  (/ ).  ^ei^  certificate 

Provision    is    made   by    "  The    Merchant    Shipping    Act,  ^  *''*'*'• 
1876"  (g\  for  the  establishment  of  "Courts  of  8ur\'ey,"  to  ^^l^^^' 
hear  and  decide  the  appeals  thus  given  by  the  Act,  either  oourte  of 
ai^ainst  orders  for  the  detention  of  ships,  or  against  the  refusal  Survey. 
of  her  certificates  to  a  passenger  steamer.    The  enactment 

(/■)  Ante,  p.  813.  (b)  39  &  40  Vict.  c.  80.  (c)  Sect.  G. 

(iQ  Sect.  13.  CO  39  &  40  Vict.  c.  80.  (J)  Sect.  14. 

Xg)  39  &  40  Vict.  c.  80. 

vou  II  3  a 
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Tlui  Mer- 
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constituting  these  Courts,  will  be  set  out  presently,  and  it  pro- 
vides that  tlie  Judges  of  the  various  Courts  of  Sun-ey  sliaU  be 
appointed  by  rules  to  be  made  uuder  the  Act,  In  pursuance 
of  tliis  section,  certain  rules  called  "  The  Rules  of  the  Court 
of  Survey,  1876,"  have  Ixsin  made,  which  will  be  more  fully 
referred  to  presently. 

With  these  preliminary  remarks  by  way  of  ciplanation,  it 
will  be  convenient  to  consider — (I.)  The  constitution  and 
officers  of  the  County  Courts  as  Courts  of  Survey.  (II.)  Tho 
jurisdiction  of  County  Courts  as  Courts  of  Survey.  (IIL)  The 
practice  of  County  Courts  as  Courts  of  Survey. 

Sectios  T. — CossTiTUTios,  Officers  asd  Oenbbal  Powers 
OF  County  Coubts  as  Courts  of  Survey, 

"The  Merchant  Shipping  Act,  187G," provides  as  follows  : — 
"  A  Court  of  Survey  for  a  port  or  a  district  shall  consist  of 
"  a  Judge  sitting  with  two  assessors. 
"  The  Judge  sliall  be  such  person  as  muy  be  summoned  for 
the  case  in  aecordanco  with  the  rules  made  under  this  Act 
out  of  a  list  (from  time  to  time  approved  for  the  port  or  dis- 
trict by  one  of  Her  Jfajesty's  Principal  Secretaries  of  State, 
in  this  Act  referred  to  as  a  Secretary  of  State,)  of  WTCck 
commissioners  appointed  under  this  Act,  stipendiary  or 
metropolitan  iioLce  magistrates,  Judges  of  County  Courts, 
and  other  fit  persons ;  but  in  any  special  case  in  which  the 
Board  of  Trade  think  it  expedient  to  appoint  a  wreck  com- 
missioner, the  Judge  shall  be  such  wreck  commissioner. 
"  The  assessors  shall  be  persona  of  nautical  engineering  or 
other  gpeoiikl  ukill  and  experience ;  one  of  tliem  shall  be 
listed  by  the. Board  of  Trade,  cither  Renerally  or  in  each 
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^  The  name  of  the  Registrar  and  his  office,  together  with  the  Oflacers. 
rules  made  under  this  Act  relating  to  the  Court  of  Survey, 
shall  be  published  in  the  prescribed  manner." — 89  <k  40  Vict. 
c  80,  s.  7. 

It  is  to  be  noticed  that  the  alwve  section  provides  that  the 
Judge  of  a  Court  of  Survey  shall  be  such  person  as  may  be 
summoned  for  the  case  out  of  a  list  (approved  for  the  port  or 
district  by  a  Secretary  of  State)  of  various  persons,  and  includ- 
ing Judges  of  County  Courts  ;  and  that  the  County  Court 
Registrar,  or  such  other  fit  person  as  a  Secretary  of  State  may 
from  time  to  time  appoint,  shall  be  the  Registrar  of  the  Court. 
Accordingly,  in  pursuance  of  this  enactment,  and  of  sections  7 
and  9  of  the  Act,  such  a  list  has  been  framed,  and  is  to  be  found 
in  the  Appendix  A.  of  "  The  Rules  of  the  Court  of  Survey,  1876." 
"  The  Rules  of  the  Court  of  Survey,  1876,"  provide  as 
follows : — 

"  The  Courts  of  Survey,  with  the  districts  assigned  to  each.  The  Rules  of 
"  and  the  persons  authorised  to  act  as  Judges  and  Registrars  the  Court  of 
thereof,   and  which  have  been  approved  by  one  of  Her  Survey,  1876, 
Majesty's  Principal  Secretaries  of  State,  as    set  forth  in  *^^ 
Appendix  A.  (A),  shall  be  the  Courts  of  Survey,  and  the 

(A)  Appendix  A.  herein  referred  to,  is  as  foUows : — 

APPENDIX  A. 


it 
u 


Lists  of  the  Courts  of  Surtbt,  with  the  Districts  assigned  to  each,  and  the 
Persons  authorised  to  act  as  Judges  and  Kegistrars  thereof,  approved  by  one 
of  Her  Majesty's  Principal  Secretaries  of  State. 

In  the  foUowing  Lists^  Column  No.  1  contains  the  names  of  all  the  Courts  of 
Surrey  in  the  United  Kingdom. 

Districts, 

The  district  of  the  Court  of  Survey  for  London  shaU  include  the  City  of 
London,  and  the  districts  of  aU  the  metropolitan  County  Courts,  the  districts  of 
the  Coontv  Court  of  Kent  holden  at  Oravesend,  Dartford,  Greenwich,  and  Wool- 
wich, the  districts  of  the  County  Court  of  Essex  holden  at  Brentwood  and  Romford, 
and  the  district  of  the  County  Court  of  Surrey  holden  at  Wandsworth. 

The  district  of  any  other  Court  of  Sur\'ey  in  England  shall  be  the  district  of 
the  Count}*  Court  of  the  place,  at  which  the  Court  of  Surrey  is  held. 

The  district  of  a  Court  of  Surrey  in  Scotland  and  in  Ireland  shall  be  the  dUtrict 
of  the  Port  of  Customs  of  the  place,  at  which  the  Court  is  held. 

The  Courts  shall  be  held  at  the  places,  whose  names  they  bear,  or  at  any  place 
within  their  respective  districts,  and  may,  by  the  permission  of  the  Judge,  be 
adjourned  to  any  place  out  of  such  districts. 

Judges. 

The  Wreck  Commisabner  shall  bo  a  Judge  of  every  Court  of  Surrey  in  the 
United  Kingdom. 

The  persons,  whose  official  titles  are  set  out  in  column  No.  2,  shall  be  the 
other  Judges  of  the  Courts  of  Sur\'ey  at  the  places  opposite  to  which  their  names 
occur  {hh). 

Registrars. 

The  Begiitrar  of  the  Court  of  Surrey  for  London  shaU  bo  Mr.  WiUiam  Edward 

{kh)  In  the  official  copy  of  these  rules  the  words  ** names  occur**  have  been 
aceidentaUy  omittod. 

3  Q  3 
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"  diBtricte,  Judges,  and  Begistrars  of  each  Conrta,  for  the 
"  pnrpoeea  of  '  The  Merchant  Shipping  Acts,'  1854  to  1876." 
— -Rnles  of  the  Conrt  of  Sorvey,  r,  4. 

ProTision  for  the  remuneration  of  the  officers  of  Coorta  of 
Snrvey  is  made  by  "The  Merchant   Shipping  Act,   1676," 

SUnler  TbonuoD,  ind  bif  office  ituU  be  at  Somenet  Hodm,  Stnuid,  in  the 
countf  of  Hiddlnei. 

The  Regutiar  of  anr  other  Court  of  Surrey  in  England  ahall  be  the  Begiitrar 
of  the  Count;  Court  of  the  place  at  which  the  Court  of  Surrey  ii  held,  and  bii 
office  ihall  be  the  office  of  the  Regiitiar  of  the  nid  County  Court. 

The  Begialrar  of  a  Court  of  Surrev  in  Scotland  >hall  be  the  Sheriff  Cleric  of 
the  couniy,  in  vhich  the  Court  ii  held,  and  his  office  shall  be  the  ofBce  of  the 
■lid  Sheriff  Clerk. 

The  Registrar  of  a  Court  of  Surrey  in  Ireland  ihall  be  the  Clerli  of  the  Pnce, 
or  Begistrar  or  other  person  discharging  the  duties  of  Begistrar  of  the  Coort  of 
the  Cbairman  of  tbe  county,  in  vbich  the  Court  is  held,  and  his  office  shall  be 
the  office  of  tbe  Clerk  of  the  P«ce,  Begistrar,  or  other  person  aforeaiid. 


ColnmnNo.  1. 

Colunm  No.  2. 

Court  ol  Sojvey  for 

Ja.lg^  nf  [he  C"ort»  of  Surrej  at  the  fl»«» 
i,|>pe»iw  to  which  their  Nsmu  occur. 

Benrifk 

Belford 

Alnwick 

Uorpeth 

North  ahielda    .... 

Newcastle 

Galeahesd 

South  Shields         .... 

Beahum  Uurbour   .... 

)    The  Jtidfrat  of  the  County  Courts  in  Cir- 
l       cuiW  1  and  2. 

)    Tbe  Judges  of  tho  County  Courta  in  Cir- 
cuiu  1  and  2. 

Shield*. 
J    The  Jtecordera  of  Durham  sndNewcMlIe. 
/   The  Judges  of  the  Count}'  Courts  in  Cii- 

^M 
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which  contains  a  section  on  the  subject  of  such  remuneration,  The  Mer- 
which  is  in  terms  as  follows  : —  chant  Ship- 

"  On  and  after  the  first  daj  of  January  one  thousand  eight  P^^  -^^^ 

I876y  8,  39. 


Column  No.  1. 


Court  of  Survey  for 


Yarmouth . 
Lowestoft 

Halesworth 

Framliorfaam 

Woodbrid^ 

Imwich 
Uarwich 

Colt-heater 

Maldon 

Bochford 

London 

Rochester 

Sheemen  . 

Sittingboume 

Farersham 

Canterbury 

Kargate 

Bamagate 

Sandwich  . 

Deal      . 

Dorer 

Folkestone 

Hjthe 

Bomney 

Bye 


Kye   . 
Hasfingg 


Lewes   . 
Bri^toQ    . 
Worthing 

Arundel 

Chichester 

Portsmouth 

Southampton 

Newport,  Isle  of  Wight 

Chrsrtchureh 

Poole 

Wareham 

Weymouth 

Bnoport 

Axminrter 

Honiton 

Exeter 

NtwfooAbbaU 

Tscaei 
fiigiliridge  . 


Column  No.  2. 


Judges  of  the  Courts  uf  Survey  at  the  places 
opposite  to  which  their  Names  occur. 


} 

1 
{ 


The  Judge  of  the  County  Courts  in  Cir- 
cuito  32  &  33. 

The  Becorders  of  Oxford,  Norwich,  and 
Yarmouth. 

The  Judge  of  the  County  Courts  in  Cir- 
cuit 33. 

The  Becorders  of  Aldborough  and  Oxford. 

The  Judge  of  the  County  Courts  in  Cir- 
cuito  33  and  38. 

The  Becorder  of  Ipswich. 

The  Judge  of  the  County  Courto  in  Cir- 
cuit 38. 

The  Becorders  of  Colchester  and  Maldon. 

The  Magistrates  of  the  Metropolitan  Police 
Courto. 

The  Judge  of  the  County  Courto  in  Cir- 
cuit 48. 

The  Stipendiary  Magistrate  at  Sheemess. 

The  Becorders  of  Farersham  and  Bochester. 

The  Judges  of  the  County  Courto  in  Cir* 

cuito  48  and  49. 
The  Judge  of  the  Admiralty  Court  of  the 

Cinque  Porto. 
The  Becorders  of  Canterbury,  Deal,  Dover, 

Folkestone,  Hythe,  Margate,  Sandwich, 

and  Tenteraen. 

The  Judge  of  the  County  Courto  in  Cir- 
cuit 50. 

The  Judge  of  the  Admiralty  Court  of  the 
Cinque  Porto. 

The  Becorder  of  Bye. 

The  Judges  of  the  County  Courto  in  Cir- 
cuito  w  and  51. 

The  Stipendiary  Magistrate  at  Brighton. 

The  Becorders  of  Brighton  aod  Seaford. 

The  Judge  of  the  County  Courto  in  Cir- 
cuito  50  and  61. 

The  Becorders  of  Chichester,  Portsmouth, 
and  Winchester. 

The  Judges  of  the  County  Courto  in  Cir- 

cuito  61  and  66. 
The   Becorders   of  Poole,  Southampton, 
Wareham,  and  Winchester. 

The  Juc^  of  the  County  Courto  in  Cir- 
cuit 65, 

The  Judge  of  the  County  Courto  in  Cir- 

cuito  57  and  58. 
The  Becorder  of  Exeter. 

The  Judge  of  the  County  Courto  in  Circuit 

58. 
The  Becorder  of  Dartmouth. 


8U  couxTT  contT  piucncE.            [Bl  it. 

The  Mar-  "  hundred  and  seventy -^Tcn  all  fees  payable  in  respect  of  the 

tAant  Skip-  "  snrvey    or    measni^meni  of   ships  nnder  '  The  Merchant 

^^^^'  "  Shipping  Acts,'  18W  lo  187G,  or  in  respect  of  any  fiervicca 


But  Stoneboiue 

Sunt  AuatfU 
Truro 
Fklinoutfa 
Haliton 
Pmzim[« 
Kedruth 
Boinim 
C«nielford  . 
HolfvnrUif  . 
Didclwd     . 
Bunataple     . 
Williton     . 
Bridgewater 

WeU» 
BriMol 
71ttnbui7    . 

Olounster 

Newnham  . 
Clepdow 

Newport  (Monmouth) 
Cuiliff  . 

Brideend   . 
NP.1I1    . 


of  Sarrer  at  Ibe  plana 


Th«  Judfrt  of  the  County  Coniti  in  Cir- 

ruiU  oSkS9. 
The  Rrrordrra  of  DeroDport,   Pljmoatlt, 

and  HtpiIoii- 


The  Juitgr  of  the  CoUDtT  CoiutJ  in  Circuit 

59. 
The  BfmrJtrs  vt  Falmouth,  flelibm,  and 

TheJii<lee  of  the  Connty  Courts  in  Cir- 
The  fieforden  of  Bamtlaple'  and  Didpford. 
The  Judg«  of  the  Coiml;  Couiti  in  Cir- 

coili  64  and  57. 
The  K«arden  of  Bditol  and  WiUl 
The  Jndxcs  of  the  Coanlf  Couiti  in  Cir' 

ruila  ^  and  54. 
Th«  J  uAgrt  of  ihp  Count;  Coniti  in  Cir> 

cuiu  34  and  &i. 
The  UcoordcT  of  Gloucester. 
The  Judges  of  the  Count;  Cooita  in  Cir- 

iuita24.30,and31. 

UagUtralesat  Cardiff  and 
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"  performed  by  any  person  employed  under  the  authority  of  j^  M^r- 
"  •  The  Passengers  Act,  1855,'  shall  continue  to  be  paid  to  the  chant  Ship- 
"  superintendent  of  a  mercantile  marine  office  at  such  times  ping  Act, 
**  and  in  such  manner  as  the  Board  of  Trade  from  time  to  1876,  s.  39. 
"  time  direct,  but  shall  be  paid  into  the  receipt  of    Her 
'*  Maj^ty's  Exchequer  in  such  manner  as  the  Treasury  from 
**  time  to  time  direct,  and  shall  be  carried  to  and  form  part  of 
*'  the  Consolidated  Fund  of  the  United  Kingdom. 

*'  On  and  after  the  same  day  the  salaries  of  all  surveyors 
"  appointed  under  *  The  Merchant  Shipping  Acts,'  1854  to 
**  1876,  and  so  much  of  the  expenses  connected  with  the  survey 

and  measurement  of  ships  under  those  Acts,  and  of  the 

salaries  and  expenses  of  persons  employed  under  *  The  Pas- 
**  sengers  Act,  1855,'  as  has  heretofore  been  paid  out  of  the 
"  Mercantile  Marine  Fund,  shall  be  paid  out  of  moneys  pro- 
**  vided  by  Parhament,  and  the  Treasury  shall  have  the  like 
**  control  over  such  salaries  and  expenses  as  has  heretofore  been 
**  vested  in  the  Board  of  Trade. 

*'  There  may  be  paid  out  of  moneys  provided  by  Parliament, 
**  to  any  wreck  commissioner.  Judge  of  a  Court  of  Survey, 
*'  assessor.  Registrar  of*  a  Court  of  Survey,  detaining  officer, 
"'  scientific  referee,  and  other  officer  or  person  appointed  under 
"  this  Act,  such  salary  or  remuneration  (if  any)  as  the  Treasury 
**  from  time  to  time  direct. 

**  There  may  be  paid  out  of  moneys  provided  by  Parliament 
**  all  costs  and  compensation  payable  by  the  Board  of  Trade  in 
**  pursuance  of  this  Act."— 89  &  40  Vict.  c.  80,  s.  31). 

•'The  Merchant  Shipping  Act,  1876,"    provides    for  the  Provision  as 
framing  of   rules  of   procedure  for  carrying  into  effect  the  tofraniing 
statutory  provisions  with  respect  to  Courts  of  Survey.     The  °^^^^^ 
section  on  this  subject  is  as  follows  : 

"  The  Lord  Chancellor  of  Great  Britain  may  from  time  to  Ruloa  under 
"  time  (with  the  consent  of  the  Treasury  so  far  as  relates  to  ^^^  ^J  ^ 
*•  fees)  make,  and  when  made  revoke,  alter,  and  add  to  general  J^^ed 
*'  rules  to  carry  into  effect  the  provisions  of  this  Act  with  altered/ and 

added  to. 
Column  No.  1.  Column  No.  2. 


Court  of  Sunrey  for 


Onnskirk 

Preston 

Kirkham 

Paolton-le-Fylde 

LABcaster  . 

UlTCTSton 

Whitehayen 

Codbexmoutii 

Wi^on 

C«riiii]« 


Judges  of  the  Courts  of  Survey  at  the  places 
opiN)Hite  to  which  their  Names  occur. 


The  Judges  of  the  County  Courts  in  Cir- 
cuit 6. 


{ 

]    The  Judge  of  the  County  Courts  in  Cir- 

V       cuit  4. 

)    The  Itecorder  of  Preston. 

The  Judge  of  the  County  Courts  in  Cir- 
cuit '6. 
The  Kecorder  of  Carlisle. 


824  coryrr  coo:t  practice.  ^t  i\: 

71;  3j„.  *•  PL-j^iwt  to  a  Coiai  ('f  SorTE-r.  and  in  panicolar  with  respect 
(itaMi  Skip-  "  to  tb<r  ^immK-Dmg  '.-f  and  prcct-dnre  before  ibe  Conn,  the 
/rt^  Act,  '•  ifjairing  on  an  »ii'.-al  ftccrin-  for  ctets  and  damages,  the 
l&7fl,  •.  9.  "  amooni  and  appliua'.ion  of  fees,  and  the  poUication  of  (he 
"  rail*. 

-  .Ul  Each  rnlf-:  nhiio  in  f"m  shall  have  effect  as  if  enacted 
"  in  this  Act.  and  tht  esprt*sioa  "  ptwcrihed '  in  the  proriftMis 
'•  of  this  Act  reUtin?  to  the  detention  of  shipe  or  Comt  of 
"  Snrvev  means  j'lr^trilx-d  hv  such  rules.'' — 39  &  4ii  Tict, 
c.  wt,  e.'a. 

In  pnr^nance  of  this  prov^ion,  "  The  Bnles  of  the  Court  of 
Survey,  1*>7C."  hare  been  framed.    Thev  contain  the  following 
prodsions  as  to  cer>ain  matters  incident   to  the  Conns  of 
SurvcT  ; — 
Pn«mUe  to  '•  tfherrae.  by  '  The  Merchant  Shipping  Act.  1676.'  it  is  pro- 

" 'J*  ^'^  "  Tided  that  the  owner  or  master  of  a  ship,  that  has  been  pro- 
of Sorm'"*  "  Yisionally  detained,  may  appeal  to  the  Conn  of  Surrey  for 
]97«,"    '         "  ^^  F'"  or  district  where  the  ship  is  detained  : 

".\nd  whereas  it  is  ftmher  provided  that  eveir  Court  of 
"  Sun^y  shall  onsist  of  a  Jnd^  sitiinp  with  two  assesgors ; 
"  and  that  the  Jadge  of  the  Court  shall  be  summoned  from  a 
"  liK  of  persons  from  time  to  time  approved  for  the  port  w  dis- 
"  trict  by  one  of  Her  SIaje8ty"s  principal  Secretaries  of  State  : 

"And  whereas  ii  is  provided  that  the  Lord  Chancellor  of 
"  fJreat  Britain  may  from  time  to  time  (with  the  consent  of 
"  the  Treasorj-  so  far  as  relates  to  fees)  make  freneral  rules  to 
"  carry  into  effect  the  provisions  of  the  said  Act  with  respect 
"  to  Courts  of  Snrvev  : 

"Xow,  therefore,  \,  the  Eight  Honourable  Hugh  MacCal- 
"  mont  Baron  Cairns,  Lord  High  Chancellor  of  Great  Britain, 
"  with  the  OOhsent  so  far  as  may  he  necessary  of  Obe  of  Hi-f 
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A  notice  shall  be  put  up  in' some  conspicuous  place  in  rublication 
every  Custom  House  and  Mercantile  Marine  Office  in  the  of  the  name 
'*  United  Kingdom,  containing  the  name  of  the  registrar  of  ^^  Registrar 
'*  the  Court  of  Survey  for  that  district,  and  the  name  of  the  ^^J^  ^ 
"  street  or  place  in  which  such  registrar's  office  is  situated." — 
Roles  of  the  Courts  of  Survey,  r.  G.  -'^'^^  ^• 

"  In  computing  the  number  of  days  within  which  any  act  is  Computation 
"  to  be  done,  the  same  shall  be  reckoned  exclusive  of  the  first  of  time. 
**  day  and  inclusive  of  the  last  day,  unless  the  last  day  shall  /j^  34 
**  happen  to  fall  on  a  Sunday,  Christmas  Day,  or  Good  Friday ; 
**  or  on  a  day  appointed  for  a  public  fast  or  thanksgiving,  in 
"  which  case  the  time  shall  be  reckoned  exclusive  of  that  day 
also." — Rules  of  the  Courts  of  Survey,  r.  84. 

"  The  days  between  Thursday  next  before  and  the  "Wednes-  Days  excluded 
"  day  next  after  Easter  Day  and  Christmas  Day,  and  the  three  ^"^^  compu- 
*'  following  davs,  shall  not  be  reckoned  or  included  in  the  ****®'^' 
^  computation.  — Rules  of  the  Courts  of  Survey,  r.  35.  ^^  ^5. 

As  regards  the  service  of  orders,  notices,  statements,  or  Service  of 
documents  required  to  be  served  by  any  provision  of  the  Act,  orders, 
The  Merchant  Shipping  Act,  1876,"  provides  as  follows  :—     ''*'^^*^' 
"  Where  any  order,  notice,  statement,  or  document  requires,  be^served 
for  the  purpose  of  any  provision  of  this  Act,  to  be  served  on  by  "The 
the  master  of  a  ship,  the  same  shall  be  served,  where  there  Merchant 
"  is  no  niaster,  and  the  ship  is  in  the  United  Kingdom,  on  the  ?^^^i?fg  .. 
**  mana^ng  owner  of  the  ship,  or  if  there  is  no  managing   -^  * 
"  owner,  on  some  agent  of  the  owner  residing  in  the  United  -™  y^^". 
"  Kingdom,  or  where  no  such  agent  is  known  or  can  be  found,  L^^icf*^ 
**  by  Infixing  a  copy  thereof  to  the  mast  of  the  ship.  ^3^  ,  35^ 

"  Any  such  order,  notice,  statement,  or  document  may  be 
**  served  by  delivering  a  copy  thereof  personally  to  the  person 
"  to  be  served,  or  by  leaving  the  same  at  his  last  place  of  abode, 
"  or  in  the  case  of  a  master  by  leaving  it  for  him  on  board  the 
"  ship  with  the  person  being  or  appearing  to  be  in  command  or 
'*  charge  of  Bucn  ship. 

"  Any  person  who  obstructs  the  service  of  any  order,  notice, 
**  statement,  or  document  on  the  master  of  a  ship  shall  incur  a 
penalty  not  exceeding  ten  pounds,  and  if  the  owner  or  master 
of  the  ship  is  party  or  privy  to  such  obstruction  he  shall  be 
OTilty  of  a  misdemeanor." — 39  &  40  Vict.  c.  80,  s.  35. 
in  order,  it  is  presumed,  to  facilitate  the  service  of  docu-  Name  and 
mentB  required  to  be  served,  it  is  provided  by  the  following  address  of 
section  that  the  name  and  address  of  the  managing  owner  for  ^^^^f 
the  time  being  of  any  r^'stered  British  ship,  or  if  there  be  no  British  ship, 
such  person,  then  01  the  ship's .  husband  or  other  person  to  or  of  ship's  * 
whom  the  management  of  the  ship  is  entrusted,  shall  be  regis-  husband,  or 
tered  at  the  custom  house  of  the  ship's  port  of  registry  : —  ^^^^^  ^^^^ 

**  The  name  and  address  of  the  managing  owner  for  the  time  ^nef ,  ^  bo 
**'  being  of  every  British  ship  registered  at  any  port  or  place  in  registered. 
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Tkt  Mtr-        "  the  United  Kingdom  shall  be  re^ristered  at  the  custom  faonse 

duuU  Skip-     "  of  the  ehip's-  jort  of  rtpstir. 

fi^  Att,  "  Where  there  is  not  a  manapng  owner  there  shall  be  so  re- 

1876,  *.  36.  «  gifitcred  the  name  of  the  ship's  hoshand  or  other  person  to 
"  whom  the  management  of  tbe  ship  is  entmsted  by  or  on 
"  behalf  of  the  owner ;  and  any  person  whose  name  is  so  regis- 
"  t«red  shall,  for  the  pnrposes  of '  The  Merchant  Shipping  Acta, 
"  18->1  to  187C,'  be  mider  the  same  obhgations,  and  eabject  to 
"  the  same  liabilities,  as  if  he  were  the  man^Dg  owner. 

"  If  default  is  made  in  complring  with  this  section  the  owner 
"  shall  be  liable,  or  if  there  be  more  owners  than  one,  each 
"  owner  shall  !«  liable  in  proportion  to  his  interest  in  the  ship, 
"  to  a  penalty  not  exceeding  in  the  whole  one  hundred  ponnos 
"  each  time  the  ship  leaves  any  port  in  the  United  Kingdom." 
39  &,  4ff  Vict.  c.  80,  b,  36. 

"  The  Rnles  of  the  Conrts  of  .Snrrey,  1876,"  contain  the 
followiug  provisions  as  to  service  of  process  and  proof  of  soch 
service  : — 

RuU  36.  "  Any  notic«,  summons,  or  other  document  issuing  out  of 

"  the  Court  may  be  ser\ed  by  poet," — Rules  of  the  Courts  of 
Snnev,  r.  36. 

Bale  37.  "  The  service  of  any  notice,  nmmions,  or  other  docmnent 

"  may  be  proved  by  the  oath  or  affidavit  of  the  person  by  whom 
"  it  was  served."— Rules  of  the  Courta  of  Survey,  r,  37, 

Bait  38,  "  The  fees,  a  table  whereof  is  in  Appendix  C.  (t),  shall  be 

"  demanded  and  taken  in  any  proceediugs  before  a  Conrt  of 
'*  Survey." — -Rules  of  the  Courts  of  Survey,  r.  38. 

Form.  With  regard  to  the  fonns  {k),  reveral  are  found  in  Appendix 

B.  to  "The  Rules  of  the  Conrt  of  Survey,  1876."    With  re- 
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gard  to  these,  a  direction  is  contained  in  Appendix  B.  to  the 
said  rules,  as  follows  : 

"  The  following  forms  shall  be  employed,  as  far  as  possible,  Direction  as 
**  with  such  alterations  as  circumstances  may  require,  but  no  ^  ^<^""* »" 
*'  deviation  from  the  prescribed  forms  shall  invalidate  the  pro-  ^^^|^"^     . 
*•  ceedings,  unless  the  Judge  shall  be  of  opinion  that  the  devia- 
**  tion  was  material. 


Section  II. — ^The  Jurisdiction  of  the  County  Courts 

AS  Courts  of  Survey. 

In  the  introductory  and  explanatory  remarks  at  the  com-  Jurisdiction 
menccment  of  the  present  chapter  it  has  been  pointed  out  that  of  Courts  of 
there  are  two  matters  relating  to  the  preservation  of  life  and  ^^^/  **  ]g 
property  at  sea,  for  which  provision  is  made  by  "  The  Merchant  agaLst  orders 
bhipping  Acts  ; "  such  two  matters  being,  (1),  The  detention  of  of  detention, 
unsea worthy  ships  ;  and  (2),  Certificates  to  passenger  steamers  and  (2.)  Ap- 
— and  that  a  Court  of  Survey  possesses  an  appellate  jurisdic-  ^*^^^"** 
tion  with  respect  to  each  of  these  matters.    It  >^'ill  be  necessary  J^nger 
to  coDBider  separately  the  jurisdiction  possessed  by  Courts  of  steamers' 
Survey  over  each  of  these  two  matters.  certificates. 

First,  as  to  the  jurisdiction  of  Courts  of  Survey  as  to  orders  (i.)  Jurisdic- 
for  the  detention  of  unseaworthy  ships.     To  appreciate  this  tion  as  to 
jurisdiction,  it  is  necessary  to  set  out  the  enactments  conferring  detention  of 
authority  on  the  Board  of  Trade  to  detain  unseaworthy  ships  ^^^        ^ 
before  stating  the  rights  of  appeal  which  exist  against  such 
orders  when  made. 

Power  to  detain  a  British  ship  which  is  unseaworthy  is  con-  British  ships 
ferred  upon  the  Board  of  Trade  by  the  following  section  of  ^^i  ^  d«- 
-  The  Merchant  Shipping  Act,  1876,"  which  is  as  follows  :—      J^^^'^rth'^' 

"  Where  a  British  ship,  being  in  any  port  of  the  United  ^^^^  ^ 
"  Kingdom,  is,  by  reason  of  the  defective  condition  of  her  hull,    P^  f^^' 
**  equipments,  or  machinery,  or  by  reason  of  overloading  or  ^  -^  Act^ 
^  improper  loading,  unfit  to  proceed  to  sea  without  serious  x876  s.  6. 
**  danger  to  human  life,  having  regard  to  the  nature  of  the  ser- 
"  vice  for  which  she  is  intended,  any  such  ship  (hereinafter 
"  referred  to  as  *  unsafe ')  may  be  provisionally  detained  for  the 
**  porpofic  of  being  surveyea,  and  either  finally  detained  or 
*•  released,  as  follows  : 

**(!.)  The  Board  of  Trade,  if  they  have  reason  to  believe 

on  complaint,  or  otherwise,  that  a  British  ship 

is  unsate,  may  provisionally  order  the  detention 

of  the  ship  for  the  purpose  of  being  surveyed. 

(2.)  When  a  ship  has  been  provisionally  detained  there 

"  shall  be  forthwith  served  on  the  master  of  the 

"  ship  a  written  statement  of  the  grounds  of  her 

"  detention,  and  the  Board  of  Trade  may,  if  they 

"  think  fit,  appoint  some  competent  person  or 


u 
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"  persons  to  survey  the  ship  and  report  thereon 
"  to  the  Board, 

"  (3.)  The  Board  of  Trade  on  receiving  the  report  may 
"  either  order  tjie  ship  to  be  released  or,  if  in 
"  their  opinionthe  ship  is  unsafe,  may  order  her 
"  to  lie  finally  detained,  cither  absolutely  or  until 
"  the  performance  of  sueh  conditions  with  respect 
"  to  the  execution  of  repairs  or  alterations,  or  the 
'*  unloading  or  reloading  of  cai^o,  as  the  Board 
"  think  necessary  for  the  protection  of  human 
"  life,  and  mav  from  time  to  time  vary  or  add  to 
"  any  such  or^er. 

"  (4.)  Before  the  order  for  final  detention  is  made  a  copy 
"  of  the  report  shall  be  served  npon  the  master 
"  of  the  ship,  and  within  seven  days  aitcr  snch 
"  service  the  owner  or  master  of  the  ship  may 
"  appeal  in  the  prescribed  manner  to  the  Court 
"  of  Survey  (hereinafter  mentioned)  for  the  port 
"  or  district  where  the  ship  is  detained. 

"  (5.)  Where  a  ship  has  been  provisionally  detained,  the 
"  owner  or  master  of  the  ship,  at  any  time  before 
"  the  person  appointed  under  this  section  to 
"  survey  the  ship  makes  anch  survey,  may  re- 
"  quire  that  be  shall  be  accompanied  by  snch 
"  j)crson  as  the  owner  or  master  may  select  out 
"  of  the  list  of  assessors  for  the  Court  of  Survey 
"  (nominated  as  hereinafter  mentioned),  and  in 
"  such  case  if  the  surveyor  and  assessor  agree, 
"  the  Board  of  Trade  shall  cause  the  ship  to  be 
"  detained  or  released  accordingly,  but  if  they 
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"  (9.).  Any  oflScer  so  appointed  (in  this  Act  referred  to  as 
"  a  detaining  officer)  shall  have  the  same  power 
"  as  the  Board  of  Trade  have  under  this  section 
"  of  provisionally  ordering  the  detention  of  a 
"  ship  for  the  purpose  of  being  surveyed,  and 
"  of  appointing  a  person  or  persons  to  survey 
*'  her  ;  and  if  he  thinks  that  a  ship  so  detained 
"  by  him  is  not  unsafe  may  order  her  to  be 
"  released. 
"  (10.)  A  detaining  officer  shall  forthwith  report  to  the 
"  Board  of  Trade  any  order  made  by  nim  for  the 
"  detention  or  release  of  a  ship." — 39  &  40  Vict, 
c.  80,  s.  6. 
It  is  to  be  noticed  that  the  above  section  applies  only  where  Effect  of  tbU 
the  ship  is  a  British  ship,  and  is  in  any  port  of  the  United  BecUon. 
Kingdom.    And  the  cause  of  her  unfitness  to  proceed  to  sea 
must  be  one  of  those  mentioned  in  the  section,  namely,  ^^  by 
reason  of  the  drfective  condition  of  her  hull,  equipments,  or 
maehinery,  or  by  reason  of  overloading  or  improper  loadiny.** 
Moreover,  as  r^ards  the  (kgree  of  unfitness,  the  ship  must  be 
what  is  afterwards  referred  to  as  unsafe,  i.e.,  "  unfit  to  proceed  to 
sea  iciihout  serious  danger  to  human  life,  having  regard  to  the 
nature  of  the  service  for  which  she  is  intended,^"*    When  the  state 
of  a  British  ship,  within  any  port  of  the  United  Kingdom,  is 
believed  to  be  unsafe,  within  the  meaning  of  the  enactment, 
and  this  condition  is  believed  to  be  the  result  of  any  of  the 
causes  specified  in  the  section,  she  may  be  provisionally  detained 
by  order  of  the  Board  of  Trade.    A  written  statement  of  the 
grounds  of  her  detention  is  then  served  on  the  master  of  the 
diip,  and  the  Board  of  Trade  may  then  appoint  some  com- 
petent person  to  survey  the  ship,  and  report  thereon  to  them. 
On  receiving  the  said  report,  the  Board  may  order  the  ship  to 
be  released  or  detained,  either  absolutely  or  conditionally,  and 
may  from  time  to  time  vary  or  add  to  such  order.    Before  the 
order  for  final  detention  is  made,  a  copy  of  the  report  is 
served  upon  the  master  of  the  ship,  and,  tvithin  seven  days  after 
such  service,  the  owner  or  ^master  may  appeal  to  the  Court  of 
Stervey.     When,  however,  the  ship  has  been  surveyed,  not 
merely  by  Ae  surveyor  of  the  Board  of  Trade,  but  also  at  the 
request  of  the  owner  or  master  of  the  ship,  by  one  of  the 
assesBors  for  the  Court  of  Survey,  there  is  no  appeal  fi-om  the 
joint  decision  of  these  two  persons  unless  they  dmer ;  in  which 
ease  the  owner  and  master  have  the  like  appeal,  touching  the 
report  of  the  surveyor,  as  is  before  provided  by  this  section. 
Kot  (mly  has  a  Court  of  Survey,  under  this  section,  jurisdiction 
to  entertain  appeals  by  owners  or  masters  of  detained  ships, 
but,  where  a  stup  has  been  provisionally  detained,  the  Board  of 
Trade  may,  at  any  time,  if  they  thmk  expedient,  refer  the 
matter  to  the  Court  of  Survey. 
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It  is,  however,  placed  in  the  diecretion  of  the  Board  of 
Trade — with  the  view,  doubtless,  of  preventing  fnvolouB  and 
veiationa  complaints — to  require  EecoricT  befon:  making  an 
order  for  the  detention  of  a  Bridsh  ship.  The  section  con- 
ferring this  power,  is  as  follows  : — 

"Where  a  cjmplaiQt  is  made  to  the  Board  of  Trade  or  a 
"  detaining  officer  that  a  British  ship  is  nn^afe,  the  Board  or 
"  officer  m&j,  if  they  or  he  think  fit,  reqoire  the  complainant 
"  to  give  secnrity  to  the  ^tis&ction  of  the  Board  for  the  costa 
"  and  compensation  which  he  maj  become  liable  to  pay  as 
"  hereinafter  mentioned. 

"  Provided  that  where  the  complaint  is  made  by  one-fonrth, 
"  being  not  less  than  three,  of  tne  seamen  belonging  to  the 
"  ship,  and  is  not  in  the  opinion  of  the  Board  or  oflScer  frivo- 
"  loos  or  vexatious,  such  Bccority  fihall  not  be  reqniied,  and  the 
'-  Board  or  officer  shall,  if  the  complaint  is  made  in  soffident 
''  time  before  the  sailing  of  the  ship,  take  proper  steps  for  aecer- 
'*  taining  whether  the  ship  ought  to  be  detained  under  this  Act. 

"  Where  a  ship  is  detained  in  consequence  of  any  complaint, 
"  and  the  circumstances  are  such  that  the  Board  of  Trade  aie 
"  liable  under  this  Act  to  pay  to  the  owner  of  the  ship  any 
*'  coses  or  compensation,  the  complainant  shall  be  liable  to  pay 
"  Co  the  Board  of  Trade  all  such  costs  and  compensation  as  the 
"  Board  incur  or  are  liable  to  pay  in  respect  of  the  detentitoi 
"  and  survey  of  the  ship."— .S9  &  40  Tjet.  c.  80,  s.  11. 

Power,  similarly,  to  detain  a  foreign  vessel  which  is  unsea- 
worthv  is,  luider  certain  circumstances,  conferred  by  a  section 
of  "  "thu  Merchant  Shipping  Act,  1876,"  which  provides  as 
follows : — 

'  Where  a  foreign  ship  has  taken  on  board  all  or  any  part  of 
0  at  a  port  in  the  United  Kingdom,  and  is  whilst  at 
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**  differ,  the  Board  of  Trade  may  act  as  if  the 

requisition  had  not  been  made,  and  the  owner 

and  master  shall  have  the  appeal  to  the  Court 

of  Survey  touching  the  report  of  the  surveyor 

which  is  before  provided  by  this  Act ;  and 

"  (3.)  Where  the  owner  or  master  of  the  ship  appeals  to 

the  Court  of  Survey,  the  consular  officer,  on 

the  request  of  such  owner  or  master,  may 

appoint  any  competent  person  who  shall  be 

''  assessor  in  such  case  in  lieu  of  the  assessor 

"  who,  if  the  ship  were  a  British  ship,  would  be 

"  appointed  otherwise  than  by  the  Board  of  Trade. 

"  In  this  section  the  expression  '  consular  officer '  means  any 

"  oonsni-general,  vice-consul,  consular  agent,  or  other  officer 

"  recognised  by  a  Secretary  of  State  as  a  consular  officer  of  a 

"  foreign  State."--39  &  40  Vict.  c.  80,  s.  13. 

This  section,  it  is  to  be  noticed,  provides  that  the  provisions  Effect  of  this 
of  this  Act,  with  respect  to  the  detention  of  ships,  shall,  in  section, 
certain  modifications,  apply  to  a  foreign  ship  -when  she  has 
**  taken  an  board  all  or  any  part  of  her  cargo  at  a  port  m  the 
United  Kingdom^  and  is^  whilst  at  that  port,  unsafe,  by  reason 
of  overloading  or  improperly  loading^  What  is  meant  by  a 
vessel  being  "  unsafe,'''  is  specified  in  section  6  of  the  Act  (/). 
But,  it  is  worthy  of  notice,  that,  in  the  case  of  2l  foreign  ship, 
she  can  only  be  detained  if  the  unsafeness  is  produced,  by 
n^ason  of  overloading  or  improperly  loading.  Wliereas,  in  the 
case  of  a  British  ship,  as  we  have  seen  (ni),  the  detention  is 
permitted,  though  the  unsafeness  is  produced  by  other  causes. 

When  a  foreign  ship  is  detained,  by  virtue  of  this  section,  the 
order  for  the  proisional  detention,  must  be  served  upon  the 
nearest  consular  officer  for  the  State  to  which  the  ship  l^elongs. 
This  official  may,  at  the  request  of  the  o^vner  or  master  of  the 
ship,  require  that  the  surveyor  appointed  by  the  Board  of 
Trade  shall  Ixi  accompanied  by  such  person  as  the  consular 
officer  may  select.  If  these  persons  agree  there  is  no  appeal, 
and  the  Board  of  Trade  directs  the  detention  or  release  of  the 
ship,  as  the  case  may  be.  But  if  they  differ,  the  owner  and 
master  have  the  appeal  to  the  Court  of  Survey,  touching  the 
report  of  the  sur\'eyor,  which  is  before  provided  by  this  Act. 
In  the  event  of  an  appeal,  "  the  consular  officer,  on  tJie  request  of 
such  mcner  or  master,  may  appoint  any  competent  person  wlw 
shall  he  assessor  in  sueh  case,  in  lieu  of  the  assessor  who,  if  the 
ship  leere  a  British  ship,  would  be  apjwinted  otherwise  than  by 
the  Board  of  Trader 

It  will  be  noted  that  provision  is  made  (by  subsections  8  and  By  whom 
9  of  section  0  of  "  The  Merchant  Shipping  Act,  187(>,")  for  ordcra  of  de- 
the  appointment  of  proper  detaining  officers,  by  whom,  when  t««ti^nf™ 
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an  order  for  the  detention  of  s  ship  (whether  BritiKh  or  foreign) 
has  been  duly  made,  such  order  mar  be  carried  into  execation. 
In  addition  to  these  provisions,  it  is  also  enacted  that  any  of 
the  persons  named  in  the  following  sections  of  "  The  Merchant 
Shipping  Act,  187C;"  may  detain  a  ship  where  detention  is 
ordered : — 

"Where  nnder  the  Merchant  Shipping  Acts,  185i  to  1876, 
"  or  any  of  them,  a  ship  is  authorised  or  ordered  to  be  detained, 
"  any  commissioned  officer  on  full  ■mv  in  the  naval  or  military 
"  service  of  Her  Slajesty.  or  any  officer  of  the  Board  of  Trade 
"  or  Cnstoms,  or  any  British  consular  officer  may  detain  the 
"  ship,  and  if  the  ship  after  such  detention  or  after  service  on 
"  the  master  of  any  notice  of  or  order  for  such  detention  pro- 
'-  ceeds  to  sea  before  it  is  released  by  competent  authority,  the 
"  master  of  the  ship,  and  also  the  owner,  and  aoy  person  who 
"  sends  the  ship  to  sea,  if  such  owner  or  person  be  party  or 
"  piivj  to  the  ofieuce,  shall  forfeit  and  pay  to  Her  Majesty  a 
"  penalty  not  exceeding  one  hundred  pounds. 

"  ^Miere  a  ship  bo  proceeding  to  sea  takes  to  sea  when  on 
"  board  thereof  in  the  execution  of  his  duty  any  officer  autho- 
"  rised  to  detain  the  ship,  or  any  suneyor  or  officer  of  the 
"  Board  of  Trade  or  Customs,  the  owner  and  master  of  the 
"  ship  shall  each  be  liable  to  pay  all  expenses  of  and  incidental 
"  to  the  officer  or  surveyor  being  bo  t^en  to  sea,  and  also  a 
"  penalty  not  exceeding  one  hnndred  pounds,  or,  if  the  offence 
"  is  not  prosecuted  in  a  summary  manner,  not  exceeding  ten 
"  pounds  for  every  day  until  the  officer  or  sun-eyor  returns,  or 
"  until  Buch  time  as  would  enable  him  after  leaving  the  ship 
"  to  return  to  the  port  from  which  be  is  taken,  and  such  es- 
"  penses  may  be  recovered  in  like  manner  as  the  penalty." — 

:-;:)  &  -lo  Vict,  c.  so,  s.  "■ 
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*•  machinery,  equipments,  and  cargo,  and   may 
"  require  the  unloading  or  removal  of  any  cargo, 
'^  ballast,  or  tackle. 
"  (5.)  The  provisions  of  *  The  Merchant  Shipping  Act, 
"  1854,'  with  respect  to  persons  who  wilfully 
"  impede  an  inspector,  or  disobey  a  requisition 
"  or  order  of  an  inspector,  shall  apply  as  if  those 
"  provisions  were  herein  enacted,  with  the  sub- 
"  stitution  for  the  inspector    of    any    Judge, 
"  assessor,  officer,  or  surveyor  who  under  this 
"  Act  has  the  same  powers  as  an  inspector  or 
"  has  authority  to  survey  a  ship." — 89  &  40 
Vict.  c.  80,  s.  12. 
A  right  of  appeal  under  the  above  enactments  arises  so  soon  Right  of 
as  a  survey  and  report  have  been  made  in  pursuance  of  the  appeaL 
provisionid  order  obtained  for  that  purpose. 

Such  right  of  appeal  is,  as  regards  J^ritish  ships,  conferred  —As  regaxtls 
by  subsections  4  and  5  of  section  6(n)  of  "The  Merchant  Britiah ships. 
Shipping  Act,  1876."    Subsection  4  provides  (it  will  be  recol- 
lected) that "  before  the  order  for  such  detention  is  made,  a 
'*  copy  of  the  report  shall  be  served  upon  the  master  of  the 
"  ship,  and  nithm  seven  days  after  such  service  the  owner  or 
"  master  of  the  ship  mav  appeal  in  the  prescribed  manner  to 
*'  the  Court  of  Survey  (hereinafter  mentioned  (o)  )  for  the  port 
"  or  district  where  the  ship  is  detained."    Subsection  5  {p)^ 
after  enabling  the   master  or  owner  of  a  ship  provisiondly 
detained,  to  require  that  the  person  appointed  to  survey  shall  be 
accompanied  by  one  of  the  persons  named  in  the  list  of 
assessors,  directs  that  "  if  the  surveyor  and  assessor  agree,  the 
'*  Board  of  Trade  shall  cause  the  ship  to  be  detained  or  released 
accordingly,  but  if  they  differ,  the  Board  of  Trade  may  act 
as  if  the  requisition  (q)  had  not  been  made,  and  the  owner 
and  master  shall  have  the  like  appeal  touching  the  report  of 
the  surveyor  as  is  before  provided  by  this  section." 
The  right  of  appeal  against  the  surveyor's  report  is,  as  —As  regards 
regards  foreign  ships,  conferred  by  section  18  (qq)  of  "  The  foreign  shipa 
Merchant  Shipping  Act,  1876,"  subsection  2  of  which,  after 
providing  that  where  a  foreign  ship  is  detained  the  consular 
officer  may  require  an  assessor  to  accompany  the  surveyor, 
enacts  that  "  if  the  surveyor  and  such  person  agree,  the  Board 
**  of  Trade  may  cause  the  ship  to  be  detained  or  released 
accordingly,  but  if  they  differ,  the  Board  of  Trade  may  act 
as  if  the  requisition  (r)  had  not  been  made,  and  the  owner 
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(m)  Set  out  in  fall,  mpra,  p.  828. 

(o)  MeDti<nied  in  section  7  of  the  Act  (the  section  above  quoted  being 
itionS). 

(p)  Set  out  in  fiill,  «Mi^r0,  p  828. 

(q)  1,0,  a  requisition  under  subsect.  5  for  an  assessor  to  accompany  the 
sorreyor.  (gq)  Ante^  pp.  830,  831. 

(r)  /.  e.  for  an  aasssinT  to  aceompany  the  sunroyor. 
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"  and  master  shall  have  the  appeal  to  the  Court  of  Survey 
"  touching  the  report  of  the  surveyor  which  is  before  proiided 
"  by  this  Act"(s). 

It  will  be  noticed  that  under  aU  the  above  enactments,  the 
right  of  appeal  is  only  given  to  the  master  or  owner  of  the 
ship,  in  the  event  of  the  sun'eyor's  report  being  unfavourable 
to  the  ship.  No  right  of  appeal  is  given  to  the  Board  of  Trade 
in  the  event  of  the  8ur\'eyor'8  report  being  favourable  to  the 
ship. 

It  is,  however,  provided  by  a  subsection  (subsection  G  of 
section  6),  different  from  those  already  referred  to,  that  the 
Board  of  Trade  may  "  at  any  time  "  refer  matters  arising  under 
the  Act  to  a  Conrt  of  Survey.  It  is  apprehended  that  there  is 
nothing  to  prevent  a  reference  to  a  Conrt  of  Survey  being 
made  by  the  Board  of  Trade  after  a  surveyor's  report  favour- 
able to  the  ship.  If  this  be  so,  the  subsection  in  question  does 
practically  confer  on  the  Board  of  Trade  a  right  of  appeal 
t^inst  ttie  surveyor's  report.  The  words  of  such  subsection 
are  (it  will  be  recollected)  as  follow :— "Where  a  ship  has 
"  been  provisionally  detained,  the  Board  of  Trade  may  at  any 
"  time,  if  they  think  it  expedient,  refer  the  matter  to  the  Court 
"  of  Survey  for  the  port  or  district  where  the  ship  is  de- 
"  tained." 

Moreover,  where  an  appeal  has  been  actually  brought,  the 
Board  of  Trade  has  a  discretionary  power  in  cases  where,  in 
ihfir  opinion,  such  appeal  involves  a  question  of  eonttrueiion  or 
dfs^n,  or  of  seienfijir.  difficullij  or  important  principle.  Where 
this  IB  the  case,  the  Itoard  of  Trade  may  refer  the  matter  to 
such  one  or  more  out  of  a  list  of  scientific  referees,  by  whom 
the  appeal  shall  be  dctenniiicd  instead  of  by  the  Court  of 
t'hich    is  HCL'ordiiiglj'  untter  suoh  cirL'imistances  dc- 
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'*  The  referee  or  referees  shall  have  the  same  powera  as  a 
"  Judge  of  the  Court  of  Survey."— 39  &  40  Vict.  c.  80,  s.  15. 

Secondly,  a  duly  constituted  Court  of  Survey  possesses  juris-  (2.)  Jurisdic- 
diction  to  entertain  an  appeal  on  the  refusal  of  certain  ship  *ion  *o  enter- 
certificates,  under  "The  Merchant  Shipping  and  Passenger  **»o^peai« 

Anffl  "  1  f    &  6       against  cer- 

^^^^'  tificates  of 

"  The  Merchant  Shipping  Act,  1876,"  prondes  as  follows  : —  passenger 
*•  Whereas  by  section  three  hundred  and  nine  of  *  The  steamers. 
*'  Merchant  Shipping  Act,  1854,'  and  enactments  amending  Shipowner 
*'  the  same,  the  owner  of  a  passenger  steamer  as  defined  in  that  ™*y  appeal 
**  Act  is  required  to  cause  the  same  to  be  surveyed  by  a  ship-  J^j^^^'r. 
"  Wright  surveyor  and  an  engineer  surveyor,  and  those  sur-  tificates  to 
^  veyors    are  required  to  give  declarations  of  certain  par-  a  passenger 
"  ticolars  with  respect  to  the  sufficiency  or  conformity  with  the  steamer. 
**  Act  of  the  ship  and  equipments,  and  to  the  limits  beyond  The  Mer- 
^  which  the  ship  is  not  fit  to  ply,  and  to  the  number  of  pas-  c/uint  Ship- 
*•  sengers  which  the  ship  is  fit  to  carry,  and  of  other  particulars  ^I'i^^^^,' , 
"  in  the  said  section  mentioned,  and  the  Board  of  Trade,  under  ^^*^*  *' 
**  section  three  hundred  and  twelve  of  the  same  Act,  issue  a 
^  certificate  upon  such  declarations,  and  the  passenger  steamer 
"  cannot  lawfuUy  proceed  to  sea  \^ithout  obtaining  such  cer- 
'*  tificate ; 

**And  whereas  under  sections  eleven  and  fifty  of  *The 
**  Passengers  Act,  1855,'  and  the  enactments  amending  the 
same,  a  passenger  ship  within  the  meaning  of  those  sections 
(in  this  Act  referred  to  as  an  emigrant  ship)  cannot  lawfully 
**  proceed  to  sea  without  a  certificate  of  clearance  from  an  emi- 
gration officer,  or  other  officer  in  those  sections  mentioned, 
"  showing  that  all  the  requirements  of  the  said  sections  and 
enactments  have  been  complied  with,  and  that  the  ship  is  in 
**  the  officer's  opinion  seaworthy,  and  that  the  passengers  and 
*'  crew  are  in  a  fit  state  to  proceed  to  sea,  and  otherwise  as 
'^  therein  mentioned ; 

**  And  whereas  by  section  thirty  of  *  The  Merchant  Shipping 
"  Act  Amendment  Act,  1862,' provision  is  made  for  preventing 
'*  a  ship  from  proceeding  to  sea  in  certain  cases  without  a  cer- 
**  tificate  from  a  surveyor  or  person  appointed  by  the  Board  of 
**  Trade  to  the  efifect  that  the  ship  is  properly  provided  with 
**  h'ghts,  and  with  the  means  of  making  fog  signals  ; 

^  And  whereas  it  is  expedient  to  give  in  the  said  cases  such 
^  appeal  as  hereinafter  mentioned  :    Be  it  therefore  enacted 
**that— 
^*  If  a  shipowner  feels  aggrieved, 
*'  (1.)  by   a    declaration  of  a   shipwright   surveyor    or 
"  an  engineer  surveyor  respecting  a  passenger 
**  steamer  under  the  above-recitea  enactments, 
"  or  by  the  refosal  of  a  surveyor  to  give  the  said 
'^  dedaiation ;  or 
*'  (2.)  by  the  refusal  of  a  certificate  of  clearance  for  an 
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Tilt  Mrr-  *'  emigrant  ship  uader  the  above-recited  enact- 

rSatU  Skip-  -  ments  ;  or 

j««9  Acl,  '■  (z.)  bv  the  refusal  of  a  cenificate  as  to  lights  or  fog 

18.6,  i.  14.  -  gjgnais  onder  the  above-recited  enactment, 

^'  the  ovner  may  appeal  in  the  prescribed  manner  to  the  Gomt 
"  of  Snrtej  for  the  port  or  district  vbere  the  ship  for  the  time 
"  being  is. 

"  On  Each  appeal  the  Jndge  of  the  Comt  of  SnrveT  shall 
"  report  to  the  Board  of  Trade  on  the  qnestion  raised  by  the 
"  appeal,  and  the  Board  of  Trade,  vben  Gatisfied  that  the 
"  requirements  of  the  report  and  the  other  proriaons  of  the 
"  said  enactments  have  b^n  complied  with,  mav.— 

•■  (1.)  In  the  case  of  a  paMenger  steamer  give  their  celiifi- 
"  cate  nnder  section  three  hnsdred  and  twelve 
"  of  -  The  Merchant  Shi|q>iiig  Act.  18M,'  and 
"  (2.)  In  the  case  of  an  emigrant  ship  give,  or  direct  the 
"  emigration  or  other  officer  to  give,  a  certificate 
"  of  clearance  nnder  the  above-meDtioned  enact* 
"  ments.  and 
"  (S.)  In  the  case  of  a  refiisa)  of  a  certificate  aa  to  hgfats 
"  or  fog  signals,  gire  or  direct  a  fmrvejor  or 
'•  other  person  appointed  by  them  to  give  a 
"  certificate  nnder  section  thirty  of  '  The  M«- 
"  chant  Shipping  Act  Amendment  Act.  18Ci.' 
*'  Snbjeot  to  any  order  made  by  the  Judge  of  the  Conrt  of 
'•  Survey,  the  costs  of  and  incidental  to  an  appeal  nnder  this 
"  section  shall  follow  the  event. 

"  Subject  as  aforesaid,  the  provisions  of  this  Act  with  respect 

"  to  the  Conrt  of  Snrrey  and  appeals  thereto,  so  br  as  consisl^t 

ivith  the  tenom-  thereof,  shall  apply  to  the  Court  of  Snr\cy  when 
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It  is  to  be  obseired  that  this  section  provides  that,  ^'  subject^ 
as  aforesaidy  fhe  provisions  of  this  Act  with  respect  to  the  Court  of 
Survey  and  appeals  thereto,  so  far  as  consistent  with  the  tenotir 
thereof  shall  apply  to  the  Court  of  Survey  when  acti?iy  under  this 
section^  and  to  appeals  under  this  section.^' 


Sbctiox  III. — The  Practice  in  the  County  Courts  as 

Courts  of  Survey. 

"The  Rules  of  the  Courts  of  Survey,  1876  "  (0,  provide  as  NoUce  of 
follows  with  regard  to  notice  of  appeal : —  appeal. 

"  Where  the  owner  or  master  of  a  ship,  hereinafter  called  the  Notice  of 
"  appellant,  desires  to  appeal  to  a  Court  of  Surrey,  he  shall  file  appeal  to  be 
"  at  the  office  of  the  registrar  of  the  Court  of  Survey  for  the  ^^^ 
"  London  district,  or  for  the  district  in  which  the  ship  is,  here-      *    "^' 
**  inafter  called  the  Court,  a  notice  in  the  Form  No.  1  in     ^*^  '• 
«  Appendix  B."  (m).— Rules  of  Court  of  Survey,  1876,  r.  7. 

"  The  Rules  of  Court  of  Survey,  1876,"  provide  as  follows  on  Parties, 
the  subject  of  parties : — 

**  The  Board  of  Trade  and  the  appellant  shall  be  parties  to  Board  of  Trade 
"  the  proceedings." — Rules  of  the  Courts  of  Survey,  1876,  »»<!  appellanta 

f  27  to  be  parties 

"  Any  other  person,  on  entering  an  appearance,  may,  by  per-  ceedin^"* 
"  mission  of  the  Judge,  be  made  a  party  to  the  proceedings."  Rule  17. 
— Rules  of  the  Courts  of  Survey,  1876,  r.  18.  Any  other 

person  by 

(f)  The  authority  to  make  rules  and  the  proTiaion  of  rules  made  under  it  has  ^f  Judcre 

been  alreadr  set  out.    See  ante,  pp.  823,  S'U.  p  >    f^* 

(i»)  Tne  l^orm  here  referred  to  is  as  foUows :—  -""**  *°- 


Xo.  1.  Xotice  of  Appeal, 

The  Merchant  Shipping  Acts,  1854  to  1876. 

In  the  matter  of  the  ship  Marian, 

To  the  Begistrar  of  the  Court  of  Simrey  for 

Take  notioe  that  I  {name  and  address]  the  master  [or  managing  owner  or 
owner  of  shares],  of  the  ship  ,  of  the  port  of  ,  do 

appeal 

(1)  from  the  report  of  L.  if.,  the  surveyor  appointed  by  the  Board  of  Trade 
to  sunrej  the  said  ship. 

9r  (2)  from  a  declaration  giren  by  ,  a  shipwright  surveyor  or 

engineer  (or  from  the  refusal  of  ,  a  shipwright  surveyor  or  engineer' 

to  give  n  declaration),  under  tiie  provisions  of  section  309  of  "The  Merchant 
gl^pfring  Act,  1854.'' 

«r  f 3)  from  the  refusal  of  ,  an  emigration  officer  (or  as  the  ease 

wmfie)  to  give  a  certificate  of  clearance  under  sections  11  ana  50  of*' The 
Ptttmen  Act  1855.*' 

sr  (4)  from  the  refusal  of  ,  appointed  by  the  Board  of  Trade  under 

tiieiiniTiaions  of  section  30  of  "  The  Merchant  Shipping  Act  Amendment  Act, 
188^"  to  give  a  certificate  that  the  said  ship  is  properly  pro^'ided  with  lights 
and  with  the  means  of  making  (of  signals. 

The  address  at  which  aU  notices  and  documents  may  be  served  by  post  or 

sliierviae  on  me  is 
Dated  tliM  day  of 

{To  be  signxi  by  the  appellant). 


rOLNTY   CuCRT   I'RACTICa 
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It  will  be  reincml)ered  that  ''The  Merchant  Shipping  Act, 
IHiti,"  provides,  that  if  the  Board  of  Trade  are  of  opinion  that 
an  app^  nnder  this  Act  involves  n  qnestion  of  construction  or 
design,  or  of  Ecientitic  difficulty  or  important  principle,  thej 
may  refer  the  matter  to  scientific  referees,  who  snail  determine 
the  appeal  in  lien  of  the  Court  of  Survey  (x).  Where  no  such 
difficnit  questions  arc  involved,  the  appeal  is  to  the  Court  of 
•Survey  ;  and,  as  thiB  Court  dot's  not  hold  re^ar  sittings  like 
an  ordinary  Court  of  jostice,  it  requires  to  be  summoned  as 
cases  arise  for  its  determination. 

The  following  rales  of  "  The  Rules  of  the  Court  of  Suney, 
1871!,"  relate  to  the  summoning  of  the  Court : — 

"  Immediately  upon  the  filing  of  the  notice  of  appeal,  the 
"  registrar  shall  communicate  the  fact,  by  telegraph  and  letter, 
"  to  the  Board  of  Trade,  who  shall  thereupon  inform  him 
*  tthetlier  they  intend  to  have  the  appeal  heard  by  a  wreck 
"  commissioner,  and,  if  so,  OB  what  day." — Rnlesof  the  Courts 
of  Survey,  r.  8. 

"  If  the  Board  of  Trade  inform  him  that  they  do  not  intend 
"  to  have  the  appeal  heard  by  a  WTeek  commissioner,  the  regis- 
"  trar  shall  forthwith  ascertain  which  of  the  other  Judges  of 
"  the  Court  will  hear  the  ainioal,  and  on  what  day." — Rules  of 
the  Courts  of  Survey,  r.  0. 

"  On  ascertaining  when  the  hearing  will  take  place,  the  regis- 
"  trar  shall,  if  there  is  a  list  of  assessors  for  the  Court,  Belect 
"  therefrom  the  person  who  is,  in  his  opinion,  the  best  qualified 
"  to  act  as  assessor  on  the  appeal  ;  or  if  thei^  is  no  such  list, 
"  he  will  take  tlie  instructions  of  the  Judge  as  to  the  assessor 
"  to  be  appointed." — Rules  of  the  Courts  of  Survey,  r.  10. 

"  The  Board  of  Trade  shfill  appoint  the  other  asawsor,  and 


Cif.  IX.]    COURTS  OF  StRVEY— PRACTICE  OP.  839 


i 


^  notice  thereof  to  the  Board  of  Trade  and  to  the  appellant,  in  Boaid  of 
*'  the  Form  No.  3  in  Appendix  B  (2)." — Rules  of  the  Courts  of  Trade. 
Sorvey,  r.  13.  ^^  13. 

"If  the  survey  has  been  made  on  the  complaint  of  any  ^JJ^^ 
**  person  (hereinafter  called  the  complainant),  the  Board  of  aenda  notice 
''  Trade  shall  send  to  him  notice  of  the  time  and  place  ap-  to  compiain- 
*'  pointed  for  the  hearing." — Rules  of  the  Courts  of  Survey,  ant,  if  any. 
r.  14.  ^^  1^' 

Previous  to  the  hearing,  the  Board  of  Trade  shall  forward  rormoi?i^ 

to  the  r^strar,  to  be  prc^uced  as  evidence  at  the  hearing,  an  port  u  aent  to 

o£Bcial  copy  of  the  report  of  the  surveyor." — Rules  of  the  R<^trar. 
i'ourts  of  Survey,  r.  15.  ^^  l^- 

"  The  Court  shisdl,  if  practicable,  be  summoned  to  hear  the  ^^  ®^  y^ 
*'  appeal  on  a  day  not  kier  than  fourteen  days  from  the  filing  B,^moned, 
"  of  the  notice  of  appeal." — Rules  of  the  Courts  of  Survey,  if  practicable, 
r.  16.  within  14 

With  r^faid  to  the  swearing  of  affidavits,  "  The  Rules  of  the  ^fP  ^7™ ,. 
Courts  of  Survey,  1876,"  provide  as  follows  :—  of  api^ 

"  Affidavits  may,  by  permission  of  the  Judge,  be  used  at  the  Huie  16. 
hearing,  when  sworn  to  in  any  of  the  following  ways  ;  viz.,      Swearing  of 
''  In  the  United  Kingdom,  before  any  Judge  or  registrar  of  affidavits. 
"  a  Court  of  Survey,  or  before  a  person  authorised  to 
"  administer  oaths  in  the  Supreme  Court  of  Judica- 
ture, or  before  a  commissioner  empowered  to  take 
or  receive  affidavits,  or  before  a  justice  of  the  peace 
"  for  the  county  or  place  where  it  is  sworn  or  made. 
In  any  place  in  the  British  dominions  out  of  the  United 
Kingdom,  before  any  Court,  Judge,  or  justice  of 
the  peace,  or  any  person  authorised  to  administer 
"  oaths  there  in  any  Court. 

In  pnnnanoe  of  the  '*  The  Merchant  Shipping  Act,  1876,''  I  hereby  gummon 
jou  to  attend  aa  Judge  [or  aneseor]  on  this  app^,  at  ,  on  tbe 

day  of  ,  at  the  hour  of  ,  in  the  noon. 

Dated  thia  day  of  ,  187    . 

Registrar. 

I  wiU  attend  at  summoned. 

Signature  of  person  summoned. 
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{z)  The  Fonn  referred  to  iff  as  foUows :— 

JVb.  3.  Xotice  of  Sitting  of  Court  of  Survey, 

The  Merchant  Shipping  Acts,  1854  to  1876. 

The  Court  of  Sunrev  for 
In  the  matter  of  an  appeal  by  ,  from  the  report  of  L.  Jf.,  the  surveyor, 

appoiiited  by  the  Board  of  Trade  to  survey  The  Marian  [or  ai  the  ease  may  be] . 
To  A.  B.^  the  master  [or  inanasing  owner,  or  owner  of  shares]  of  the 

•hip  ,  the  appeUant  for  the  Board  of  Trade] . 

Take  notice  that  the  Court  of  Surrey  wiU  meet  at  ,  on  , 

the  day  of  ,  187    ,  at  o'clock  in  the 

lu  to  hear  the  appeal  in  the  above  matter. 
Dstedthis  dayof  ,187    . 

.Begistror. 
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"  In  any  place  out  of  the  British  dominioiiB,  before  a 
"  British  minister,  conau!,  yice-consul,  or  notary  pub- 
"  lie,  or  before  a  Judge  or  niafjiBtratc,  his  signature 
"  being  authenticated  by  the  official  seal  of  the  Court 
"  to  which  such  Judge  or  magistrate  is  attached." — 
Rules  of  the  Courte  of  Survey,  r.  22. 

Let  us  now  consider  what  preparation  for  the  hearing  must 
be  made. 

"  The  Rules  of  the  Court  of  Survey,  1876,"  provide  aa  fol- 
lows in  regard  to  the  giving  of  notices  to  produce  and 
admit : — 

"  Either  party  may  give  to  the  other  a  notice  in  writing  to 
"  produce  such  docunientB  (saving  all  just  exceptions)  as  relate 
"  to  any  matters  in  difference,  and  which  are  in  the  [KMseBsion 
"  or  control  of  such  other  party  ;  and  if  such  notice  be  not 
"  complied  with,  secondary  evidence  of  the  contents  of  the 
"  said  documents  may  be  fjiven  by  or  on  behalf  of  the  party 
"  who  gave  such  notice." — Rulea  of  the  Conrte  of  Survey, 
r.  19. 

"  Either  party  may  give  to  the  other  party  a  notice  in  writing 
"  to  admit  any  documents  (saving  all  just  exceptions) ;  and  in 
"  case  of  neglect  or  refusal  to  admit  after  such  notice,  the  party 
"so  neglecting  or  refusing  shall  be  liable  for  all  the  costs  of 
"  proving  such  documents,  whatever  the  resnit  may  be,  unless 
"  the  Court  is  of  opinion  that  the  refusal  to  admit  was  reason- 
"  able  ;  and  no  costs  of  proving  any  document  shall  be  allowed 
"  unless  such  notice  te  given,  except  where  the  omission  to 
"  give  the  notice  is,  in  the  opinion  of  the  officer  by  whom  the 
"  costs  are  taxed,  a  saring  of  expense." — Rules  of  the  Courts 
of  Survey,  r.  20. 
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"  persons  to  survey  the  ship  and  report  thereon  xhe  Mer- 

"  to  the  Court ;  chant  Skip- 

*^  (4.)  The  JQ<|;g6  shall  hare  the  same  power  as  the  Board  ping  Act, 

"  of  Trade  have  to  order  the  ship  to  be  released  ^876,  «.  8. 
**  or  finally  detained,  but  unless  one  of  the  asses- 
*^  sors  concurs  in  an  order  for  the  detention  of 
"  the  ship,  the  ship  shall  be  released  ;           ^ 

"  (5.)  The  owner  and  master  of  the  ship  and  any  person 

"  appointed  by  the  owner  or  master,  and  also  any  At  hearing, 

"  person  appointed  by  the  Board  of  Trade,  may  Jj^  ^ 

"  attend  at  any  inspection  or  survey  made  in  ^^  Uiei7wit- 

^  pursuance  of  this  section  ;  nesMs  and 

"  (6.)  The  Judge  shall  send  to  the  Board  of  Trade  the  make  vitten 

**  prescribed  report,  and  each  assessor  shall  either  "J5**"th^*  ^^ 

"  sign  the  report  or  report  to  the  Board  of  Trade  JLuiro.*^ 

"  the  reasons  for  his  dissent." — 39  &  40  Vict.  Rule  23. 

C.  80,  S.  8.  Then  the 

"The  Rules  of  the  Court  of  Survey,   1876,"  provide  as  compUinaut, 

follows  with  regard  to  proceedings  in  Court : —  the^fke?*^ 

**  At  the  hearing,  the  Board  of  Trade  shall  first  call  their  /j,^  £4. 

**  witnesses,  and  having  done  so  shall  state  in  writing  what  Then  the  ap- 

*•  order  they  require  the  Court  to  make." — Rules  of  the  Courts  pelUnt  caiu 

of  Survey,  r.  23.  his  witneases 

**  The  complainant,  if  he  has  appeared,  shall  then  call  his  ^^r™ten*^ 

'*  witnesses,  and  having  done  so  shall  state  in  writing  what  statement 

•*  order  he  requires  the  Court  to  make." — Rules  of  the  Courts  of  order  he 

of  Survey,  r.  24.  ^^: 

**  The  appellant  shall  then  call  his  witnesses,  and  having  done  ^^        .^ 

"  80  shall  state  in  writing  what  order  he  requires  the  Court  to  ^piy  may 

**  make." — Rules  of  the  Courts  of  Survey,  r.  25.  be  called 

"After  the  appellant  has  examined  all  his  witnesses,  the  by  leave  of 

"  Board  of  Trade  and  the  complainant  may,  on  cause  shown  to  p*^£°2r 

**  the  satisfaction  of  the  Judge,  call  further  witnesses  in  reply."  q^^^.  j^^* 

— Rules  of  the  Courts  of  Survey,  r.  26.  which  partiee 

"  After  all  the  witnesses  have  been  examined,  the  Court  shall  to  be  heard 

**  first  hear  the  appellant,  then  the  complainant  (if  any),  and  ^  *,**®  ^*^*- 

"afterwards  the  Board  of  Trade."— Rules  of  the  Courts  of  f".   ^''     , 

f,  ^■..  Adjournment 

Survey,  r.  27.  of  Court. 

**  The  Judge  may  adjourn  the  Court  from  time  to  time  and  Jiuie  28. 

**  firom  place  to  place,  as  may  be  most  convenient."—  Rules  of  Decision  of 

the  Courts  of  Survey  r.  28.  Court  is 

"The  Judge  may 'deliver  the  decision  of  the  Court  either  *j*^t^| 

**  vwd  voce  or  in  writing  ;  and,  if  in  writing,  it  may  be  sent  or  J^^^  29. 

"  delivered  to  the  respective  parties,  and  it  shall  not  be  neces-  Forthwith, 

"  sary  to  hold  a  Court  merely  for  the  purpose  of  giving  the  *fter  deciidon, 

"  decision."— Rules  of  the  Courts  of  Survey,  r.  29.  t^'^'^S^'p'" 

•*  As  soon  as  possible  after  the  Court  has  come  to  its  decision,  £^^  relauie  or 

"  the  Judge  shall  issue  an  order  for  the  release  or  detention  detention  to 

**  (either  finally  or  on  condition)  of  the  vessel  in  the  Form  be  lasodd, 


corxTV  corET  practice. 


[Bi.  IV. 


Tndc 
Suk  31. 
U*bilitjof 
Boudof 

■Upovoen 


1  Appeodix  B. "  (a) — Boles  of  the  Conrts  of  Surrey, 


■Up,  Inbili^ 
to  Baud  of 
Trade  tots; 


"  Xo.  4  ii 
r.  30. 

"  The  Judge  shall  repijrt  to  the  Board  of  Trade  in  the  Form 
"  Xo.  5  in  Appendix  B.'  (6|. — Bnle«  of  the  Conns  of  Survey, 
r.  SI. 

With  regard  to  the  liability  of  the  Board  of  Trade  and  ship- 
ovnerB  for  costs  and  damageB,  where  the  appeal  is  from  an  order 
as  to  the  detention  of  a  ship,  "  The  Merciumt  Shipping  Act, 
1876,"  provides  as  foUon  .— 

"  If  it  appears  that  there  was  not  reasonable  and  probable 
"  caose,  by  reason  of  the  condition  of  the  abip  or  the  act  or 
"  dcbnlt  of  the  owner,  for  the  proTiaional  detention  of  the  ship. 
"  the  Board  of  Trade  shall  he  liable  to  pay  to  the  owner  of  the 
"  ship  his  costs  of  and  incidental  to  the  detention  and  surrey 
"  of  the  ship,  and  also  compensation  for  any  loss  or  damage 
"  snstained  by  him  by  reason  of  the  detention  or  snirey. 

"  If  a  ship  is  finally  detained  under  this  Act,  or  if  it  appean 
"  that  a  ship  prorisionaliy  detained  was,  at  the  time  of  snch  de- 
"  tention,  unsafe  within  the  meaning  of  this  Act,  the  owner  of 

<■)  Tbr  Form  refened  to  ii  n  follon : — 

.Ve.  4.  OrJtT  a/  Caurtfor  Silaut  or  iMni/im  tf  Skip, 
The  UmtuDt  Shipping  Acti.  1S»1  to  1876. 
The  Court  of  Surrev  for 

■pprml  bf                               ,  from  the  report  of  Z.  JV.,  the 
-  leBoBiilofTrmdel ""     "  -    -  ' -■       - 
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'*  the  ship  shall  be  liable  to  pay  to  the  Board  of  Trade  their  owner  to  conu 
''  costs  of  and  incidental  to  the  detention  and  survey  of  the  >^  '^v  P^Te 
"ship,  and  those  costs  shall,  withoat  prejudice  to  any  other  5°f|^^*"l^ 
*"  remedy,  be  recoTcrable  as  salvage  is  recoverable.  luBtified!* 

**  For  the  purposes  of  this  Act  the  costs  of  and  incidental  to  ^nuLt  the 
*"  any  proceeding  before  a  Court  of  Survey,  and  a  reasonable  costs  of  the 
**  amount  in  respect  of  the  remuneration  of  the  sur>*eyor  or  offi-  detention  and 
•*  cer  of  the  Board  of  Trade,  shall  be  deemed  to  be  part  of  the  "PT^y  9*  ^« 
"  costs  of  the  detention  and  survey  of  the  ship,  and  any  dispute  "*P  "»ci»»ac- 
"  as  to  the  amount  of  costs  under  this  Act  may  be  referral  to  ^  ^^. 
"  one  of  the  masters  or  registrars  of  the  Supreme  Court  of  <*«**'^*P- 
**  Judicature,  who,  on  request  made  to  him  for  that  purpose  by  ^q"^  J^  Jq 
''  the  Board  of  Trade,  shall  ascertain  and  certify  the  proper         ' 
^  amount  of  such  costs. 

"  An  action  for  any  costs  or  compensation  payable  by  the 
'*  Board  of  Trade  under  this  section  may  be  brought  against 
"  the  secretary  thereof  by  his  official  title  as  if  he  were  a  cor- 
''  poration  sole ;  and  if  the  cause  of  action  arises  in  Ireland,  it 
'*  shall  be  lawful  for  any  of  the  Superior  Courts  of  common  law 
*'  in  Ireland  in  which  such  action  may  be  commenced  to  order 
"  that  the  summons  or  writ  may  be  served  on  the  Crown  and 
'*  Treasury  Solicitor  for  Ireland,  in  such  manner  and  on  such 
**  terms  as  to  extension  of  time  and  otherwise  as  to  the  Court 
*'  shall  seem  fit,  and  that  such  service  shall  be  deemed  good  and 
*'  sufficient  service  of  such  sunmions  or  writ  upon  the  secretary 
*'  of  the  Board  of  Trade."— 89  &  40  Vict.  c.  80,  s.  10. 

In  the  event  of  the  Board  of  Trade  being  condemned  to  pay 
costs  and  compensation  in  pursuance  of  this  Act,  it  is  provided 
that  they  may  be  paid  out  of  moneys  provided  by  Parliament  (r). 
But  it  is  to  be  noticed  that  the  Board  of  Trade  will  not  be  so 
condemned  unless  it  be  proved  that  there  was  not  reasonable 
and  probable  cause  for  the  provisional  detention  of  the  ship. 
And  it  has  been  held,  in  a  case  decided  under  *'  The  Merchant 
Shipping  Act,  1873,"  that  the  Board  of  Trade  may  be  justified 
in  detaining  a  ship  where,  though  neither  the  letter  of  com- 
plaint against  the  ship  nor  the  surveyor's  report  as  to  its  con- 
dition stated,  in  so  many  words,  that  it  was  unfit  to  proceed  to 
wa  without  serious  danger  to  human  life^  yet  in  substance  this 
inference  could  be  drawn  from  those  documents  (^).  As  to 
whether,  in  the  event  of  the  Board  of  Trade  exceeding  their 
jurisdiction,  the  plaintiff  is  deprived  of  his  common  law  remedy 
by  action,  or  whether  his  only  remedy  is  by  way  of  appeal  under 
the  Act,  is  a  moot  point  {e), 

U)  39  &  40  Vict.  c.  80,  s.  39,  ante,  pp.  821—823. 

{(i)  See  LtwU  t.  Oray,  1  C.  P.  D.  462.  Though  this  case  was  decided  on 
Mctions  of  '*  The  Merchant  Shipping  Act,  1873,**  which  are  now  repealed,  yet 
as  rerv  similar  proTisionii  occur  in  **  The  Merchant  Shipping  Act,  1875/'  the  case 
maj  be  considered  as  still  binding. 
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In  regard  to  appeals  on  the  refusal  of  certain  certificates  to 
ship  (/),  it  is  provided  that,  "  mijfft  to  any  order  made  by  Oie 
"  Judge  of  the  Court  of  Survet/,  the  costs  of  and  incidental  to  an 
"  appeal  under  this  section  ifiall  follow  the  event "  (g). 

In  regard  to  coBts  and  damages,  "  The  Rules  of  the  Courts  of 
Survey,  1876,"  provide  as  follows  :— 

"  The  Court  may,  if  the  parties  couseiit  thereto  in  WTiting, 
"  decide  whether  costs  or  costs  and  damages  are  due,  and  to  and 
"  &om  whom,  and  may  assess  the  amount  thereof ;  or  the  parties 
"  may,  by  consent  in  writing,  refer  the  question  to  the  wreck 
"  commissioner." — Rules  of  the  Courts  of  Survey,  r.  S2. 

"  The  order  for  the  payment  of  costs  or  of  costs  and  damages 
"  shall  be  in  the  Form  No.  6  in  Appendix  B."  (A) — ^Rules  of 
the  Conrts  of  Survey,  r.  33. 

( 0  38  *  «  Vicl.  r.  80, 1.  U,  enlf,  pp.  83S,  836. 
(A)  The  Form  referred  lo  ii  ai  folloira  : 

Ab.  6.  Order  for  Payment  of  Cottt,  or  of  Ootli  and  Datnagf. 
The  Merchant  Shipping  Acb,  1831  lo  187B. 

The  Court  of  eurvev  for 
In  the  matter  of  an  ippeal  by  ,  from 

J  The  partie*  to  thia  appeal  having,  \>y  Bgte«ment  in  writing,  conwoted  lo 
^r  the  queatlon  whether  uir  coats  or  eosta  and  damaget  are  due,  and  lo  and 
from  whom,  (o  me  or  us,  vith  liberty  to  aaaea^  the  amount  thereof],  I  order 

(IJ  that  the  Board  of  Trade  do  pay  to  the  appellant  the  aum  of 
for  tlie  coata  [or  the  coats  and  damagea]  incurred  by  n ' — "■  ■■■ 


:h  detention  and 

ar '[!)  that  the  appellant  do  pay  to  the  Solieitor  of  the  Board  of  Trede  the  turn 
for  the  coats  ineurred  by  reaaon  of  the  detention  and  aurrey  of  the 

ar  (sf  ttut  each  party  paya  hia  own  coata. 

n  under  my  hand  this  day  of 
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"  obtaining  probate  and  administration  where  there 
"  is  no  contention  as  to  the  right  thereto,  including 
'*  the  passing  of  probates  and  administrations  through 
"  the  Court  of  rrobate  in  contentious  cases  when 
'*  the  contest  is  terminated,  and  all  business  of  a 
^'  non-contentiouB  nature  to  be  taken  in  the  Court  in 
matters  of  testacy  and  intestacy,  not  being  pro- 
ceedings in  any  suit,  and  also  the  business  of  lodging 
caveats  against  the  grant  of  probate  or  administra- 
"  tion."— 20  &  21  Vict.  c.  77,  s.  2. 
The  aboHtion  of  all  previously  existing  Courts  of  Probate  Abolition 
was  eflfected  by  a  section  of  "  The  Court  of  Probate  Act,  1857,"  of  other 
in  the  following  terms  : —  Oourte. 

'*  The  voluntary  and  contentious  jurisdiction  and  authority  TJie  Court 
'*  of  all  ecclesiastical,  royal  peculiar,  peculiar,  manorial,  and  of  Probate 
"  other  Courts  and  persons  in  Englana  now  having  jurisdic-  ^<^^  l^''", 
**  tion  or  authority  to  grant  or  revoke  probate  of  wills  or  letters  *•  ^' 
*^  of  administration  of  the  effects  of  deceased  prsons,  shall  in 
respect  of  such  matters  absolutely  cease  ;  ana  no  jurisdiction 
or  authority  in  relation  to  any  matters  or  causes  testamentary, 
"  or  to  any  matter  arising  out  of  or  connected  with  the  grant  or 
revocation  of  probate  or  administration,  shall  belong  to  or 
**  be  exercised  by  any  such  Court  or  person." — 20  &  21  Vict. 
c.  77,  8.  8. 

The  establishment  of  the  Court  of  Probate — ^which  by  "  The 
Judicature  Act,  1878  (J),"  has  now  become  a  division  of  the 
High  Court  of  Justice  —  was  effected  by  the  following 
section  : — 

The  voluntary  and  contentious  jurisdiction  and  authority  The  Court 
in  relation  to  the  granting  or  revoking  probate  of  wills  and  of  Probate 
"  letters  of  administration  of  the  effects  of  deceased  persons  -^^^  1857, 
**  now  vested  in  or  which  can  be  exercised  by  any  Court  or  *•  ^* 
**  person  in  England,  together  with  full  authority  to  hear  and 
^*  determine  all  questions  relating  to  matters  and  causes  testa- 
"  mentary,  shall  belong  to  and  be  vested  in  Her  Majesty,  and 
^'  shall,  except  as  herein-after  is  mentioned,  be  exercised  in  the 
'^  name  of  Her  Majesty  in  &  Court  to  be  called  the  Court  of 
^'  Probate,  and  to  hold  its  ordinary  sittings  and  to  have  its 
**  principal  r^stry  at  such  place  or  places  in  London  or 
**  Middlesex  as  Her  Majesty  in  Council  snail  from  time  to  time 
"  appoint."— 20  &  21  Vict.  c.  77,  s.  4. 

The  establishment  of  district  registries  of  the  *'  Court  of  Establisbment 
Probate,"  established  by  the  section  just  set  out,  is  effected  in  o^  District 
the  following  terms  r—  B^giBtries. 

^'  There  shall  be  established  for  each  of  the  districts  specified 

W  See  36  &  37  Viet.  c.  66  (  "  The  Judicature  Act,  1873  '* }.  s.  3  and  i.  15. 


ThtCmtrt 
o/PrabaU 
Act,  1B57, 
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"  in  Schedule  (A.)  to  this  Act  (e),  and  at  the  places  respectively 
"  mentioned  in  such  schedule,  a  public  registry  attached  to  and 
"  under  the  control  of  the  Court  of  Prohate,  hereinafter  referred 
"  to  as  '  the  district  registry.' " — 20  &  21  Vict.  c.  77,  8.  13. 

(0  The  Khedule  to  the  Att  ii  •»  faUoin  ;— 

BCHEDCLE  (A.) 


D^U. 

Pli«a  of  nii- 

l.i.trif<^            1  ^^J^l. 

tricl  RreutJtFA. 

UnJw 

County  of  Norfolk  (?)  .  '  Soruich. 

Tme. 

Eastern  Diririon  oftiie 

Ipswich. 

Counn- otDorhun  .     . 

Darlum. 

Countv    of    Suffolk 

CouDlies    of   Camber- 

Carlule. 

am)   liorth   Division 

land  iui<]  Westmore- 

of    the     County    o( 

land. 

Ears. 

Wttit   Bidinic   of    the 

Wakefield. 

Western  Dirieionof  the 

Bniy  St  Ed- 

CounlvofToi*. 

County  of  Suffolk. 

mimdiu 

Sortb  Kiding  ditto  .  ) 

Cotintv      of      Bedford 

E«t  Riding  ditto  (*) 

York. 

and  Southom  iDiti- 

indading  the  City  ( 

aea    of    Norttuunp- 

ofYorkMidAinrtyJ 

ton.hire{A). 
County  of*a™i(.|i{0. 

Count)-    ol    lammter. 

linraMer, 

ei«pl  the  Hundred 

ComHTorSUffonia) 

Ui-hHeld. 

ofSalforduiii  Wert 

Countita    of    lUdnor, 

Uerrford. 

Do-by  •nd  the  Cilv 

Breeknoek,  and  Here- 

-f  MsDfhMter. 

fbrd. 

CilvofMnnchMteriind 

ManthMtcr. 

Coiintio*  of  Cardigan. 

Camarthon. 

AundndoftiDirord. 

Conuurthen  (0,  and 

Hundred  of  Wet  Derby 

Urerpoal. 

IVmhroke  <•»),  with 

County  of  ChMtCT(0  . 
lountle.  of  Carnarvon 

Chaster.           ' 

uid  W«t  GospT  in 

Bangor. 

iho  County  of  Gla- 

and  AngLMU. 

morsan. 

^1 
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Power  to  grant  probates  is  given  to  the  district  registries  by 
the  following  enactments  : — 

**  Probate  of  a  will  or  letters  of  administration  may,  npon 
**  application  for  that  purpose  to  the  district  registry,  be  granted 
*'  in  common  form  by  the  district  registrar  in  the  name  of  the 
**  Court  of  Probate  and  under  the  seal  appointed  to  be  used  in 
**  such  district  registry,  if  it  shall  appear  by  affidavit  of  the 
*'  person  or  some  or  one  of  the  j)ersons  applying  for  the  same 
*^  that  the  testator  or  intestate,  as  the  case  may  be,  at  the  time 
**  of  his  death  had  a  fixed  place  of  abode  within  the  district  in 
**  which  the  application  is  made,  such  plac^  of  abode  being 
**  stated  in  the  affidavit,  and  such  probate  or  letters  of  admin- 
'*  istration  shall  have  effect  over  the  personal  estate  of  the 
'*  deceased  in  all  parts  of  England  accordinj::ly." — 20  &  21 
Vict.  c.  77,  8.  46. 

"  Such  affidavit  shall  be  conclusive  for  the  purpose  of  autho- 
*'  rising  the  grant,  by  the  district  registrar,  of  probate  or  ad- 
"*  ministration  ;  and  no  such  grant  of  probate  or  administration 

shall  be  liable  to  be  recalled,  revoked,  or  otherwise  impeached 

by  reason  that  the  testator  or  intestate  had  no  fixed  place  of 
*^  abode  within  the  district  at  the  time  of  his  death  ;  and  every 
•*  probate  and  administration  granted  by  any  such  district 
"  registrar  shall  effectually  discharge  and  j)rotect  all  persons 
**  paying  to  or  dealing  with  any  executor  or  administrator 
'*  thereunder,  notwithstanding  the  want  of  or  defect  in  such 
'•  affidavit,  as  is  hereby  required." — 20  &  21  Vict.  c.  77,  s.  47. 

The  County  Courts  are  constituted  local  Courts  of  Probate 
by  an  enactment  which  will  be  found  set  out  in  full   on  a 


Power  of 
district 
registries  to 
grant  probates. 

District 
registries  may 
grant  probates. 

The  Court 
of  Profpafe 
Act,  1857, 
8.  46. 


kft 


ib 


Districts. 


WeUs. 


Counties  of  Oxford  {p), 
Berks,  Bucks. 

Eastern  Dirision  of 
the  County  of  Somer- 
fset,  except  the  pre- 
sent Bath  County 
Court  District,  and 
the  part  in  Somer- 
setshire of  the  pre- 
sent Bristol  County 
Court  District. 

Western    Dirision    of  •  Taunton, 
the  County  of  Somer- 
set. I 


Places  of  Dis- 
trict RegistrieH. 


Oxford. 


Districts. 


County  of  Devon  (//)   . 

County  of  Cornwall    . 

County  of  Wilts . 

County  of  Dorset  (r)  . 

County  of  Htints  («)     . 

Eastern  Division  of 
the  County  of  Sus- 
sex (t). 

Western  Division  of 
the  County  of  Sussex . 

East  Division  of  the 
County  of  Kent  (f/). 


Places  of  Dis- 
trict Registries. 


Exeter. 

Bodmin. 

Salisbury. 

lUandford. 

Winchester. 

Lewes. 


Chichester. 
Canterbury. 


And  affidavits 
to  head  pro« 
bate  shall  be 
conclusive 
evidence  of 
their  juris- 
diction. 

The  Court 
of  Probate 
Act,  1857, 
8.  47. 


County  Courts 
constituted 
Local  Courts 


Schedule  A. 
to  "  The  Pro- 
bate Act, 
1867." 


The  divisions  of  counties  referred  to  in  the  Schedule  are  the  divisions  of  the 
same  counties  described  for  election  purposes  in  the  Act  of  the  second  and  third 
years  of  King  William  the  Fourth,  cnapter  sixty-four,  and  the  cities  and  towns 
herein  referred  to  are  to  be  taken  to  include  the  counties  of  such  cities  and  towns 
as  are  counties  of  thcmaelves. 

(p)  Iitclnding  the  University  of  Oxford. 
(q)  riiclodii«  the  City  of  Bxeter. 
(r)  Inchidliig  the  Town  of  Poole. 
(«)  Inrlading  the  Town  of  Southampton 
swllslf  of  Wight  ^     ^ 

(0  JDclnding  saeh  of  the  Cinque  Porto 

VOL.  If. 


i 


and   their  Dependencies  as  are   locally 
situate  in  the  County  of  Sussex. 

(«)  Including  the  City  of  Canterbury 
and  such  of  the  Cinque  Ports  siul  their 
Dependencies  as  are  locally  situate  iu  the 
County  of  Kent. 
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the  County 
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Local  Courts 
of  Probate. 


Courts  are 
Courts  of 
Record. 

The  Probate 
Act,  1857, 
s.  23. 


subsequent  page  (/),  and  the  terms  of  which,  so  far  as  relevant 
to  the  present  subject,  are  as  follows  : — 

"  Wliere  it  appears  by  affidavit  ....  that  the  testator  or 
'*  intestate  ....  had  at  the  time  of  his  death  his  fixed  place 
"  of  al)ode  in  one  of  the  districts  specified  in  schedule  (A.)  to 
"  the  said  '  Court  of  Probate  Act,'  and  that  the  personal 
"  estate  ....  was  at  the  time  of  his  death  under  the  value  of 
"  £200,  and  that  the  deceased  at  the  time  of  his  death  was  not 
"  seised  or  entitled  beneficially  of  or  to  any  real  estate  of  the 
**  value  of  £300  or  upwards,  the  Judge  of  the  County  Court 
"  having  jurisdiction  in  the  place  in  which  the  deceased  had 
"  at  the  time  of  his  or  her  death  a  fixed  place  of  abode,  shall 
"  have  the  contentious  jurisdiction  and  authority  of  the  Court 
"  of  Probate  in  respect  of  questions  as  to  the  grant  and  revo- 
"  cation  of  prol)ate  of  the  will  or  letters  of  administration  of 
*'  the  effects  of  such  deceased  person,  in  case  there  be  any  con- 
'*  tention  in  relation  thereto." — 21  &  22  Vict.  c.  95,  s.  10. 

The  enactments  trom  which  the  powers  of  County  Courts  as 
Local  Courts  of  Probate  are  derived,  in  some  cases  do  not 
expressly  mention  County  Courts.  But  the  words  of  the  enact- 
ment constituting  these  Courts  to  be  Courts  of  Probate  are,  it 
will  be  noted,  very  large — since  it  is  provided  that  the  County 
Courts,  with  regard  to  the  cases  specified,  "  shall  have  the  con- 
tentious jurisdiction  and  authority  of  the  Court  of  Probate." 
The  principal  matters  to  be  noted  with  regard  to  such  constitu- 
tion and  powers  are  the  following  : — 

The  Court  of  Probate  is  constituted  a  Court  of  Record  by 
the  following  enactment  : — 

"  The  Court  of  Probate  shall  be  a  Court  of  Record,  and  such 
"  Court  shall  have  the  same  powers,  and  its  grants  and  orders 
"  shall  have  the  same  effect,  throughout  all  England,  and  in 
"  relation  to  the  personal  estate  in  all  parts  of  England  of 
**  deceased  persons,  as  the  Prerogative  Court  of  the  Archbidiop 
*•  of  Canterbury  and  its  grants  and  orders  respectively  now 
"  have  in  the  province  of  Canterbury,  or  in  the  parts  of  such 
"  province  within  its  jurisdiction,  and  in  relation  to  those 
"  matters  and  causes  testamentary  and  those  eflects  of  deceased 
'*  lx?i*8ons  which  are  within  the  jurisdiction  of  the  said  Prero- 
**  gativo  Court ;  and  all  duties  which,  by  statute  or  otherwise, 
**  arc  imposed  on  or  should  be  performed  by  ordinaries  gene- 
*•  rally,  or  on  or  by  the  said  Prerogative  Court,  in  respect  of 
**  probates,  administrations,  or  matters  or  causes  testamentary 
"  within  their  respective  jurisdictions,  shall  be  performed  by 
**  the  Court  of  Probate :  Provided  that  no  suits  for  legacies, 
**  or  suits  for  the  distribution  of  residues,  shall  be  entertained 
"  by  the  Court,  or  by  any  Court  or  person  whose  jurisdiction 
"  as  to  matters  and  causes  testamentary  is  hereby  abolished," 
—20  &  21  Vict.  c.  77,  s.  23. 

(/)  ScMJ  post,  p.  8.5'^ 
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A  general  power  of  enforcing  its  decrees  and  orders,  and  of  General  power 

?ani^ing  for  contempts,  is  expressly  conferred  on  the  Probate  of  enforcing 
Hviaion  of  the  High  Court,  and  hence,  by  implicafiotiy  on  the  ^^^^^^  ^^ 
County  Courts.     On  this  subject  "  The  Court  of  Probate  Act,  pSing  for 
1857,"  provides  as  follows  : —  contemptH. 

"  The  Court  of  Probate  shall  have  the  like  powers,  jurisdic-  xj^  Probate 
tion,  and  authority  for  enforcing  the  attenaance  of  persons  Act,  1857, 
required  by  it  as  aforesaid,  and  for  punishing  persons  failing,  s.  25. 
•*  n^lecting,  or    refusing   to  produce    deeds,    evidences,    or 
-  writings,  or  refusing  to  appear  or  to  be  sworn,   or  make 
"  affirmation  or  declaration,  or  to  give  evidence,  or  guilty  of 
•'  contempt,  and  generally  for  enforcing  all  orders,  decrees,  and 
•'  judgments  made  or  given  hy  the  Court  under  this  Apt,  and 
"^  otherwise  in  relation  to  the  matters  to  be  inouired  into  and 
**  done  by  or  under  the  orders  of  the  Com-t  under  this  Act,  as 
**  are  by  law  vested  in  the  High  Court  of  Chancery  for  such 
**  purposes  in  relation  to  any  suit  or  matter  depending  in  such 
«  Court."— 20  &  21  Vict.  c.  77,  s.  25. 

As  to  rnles  of  practice  : — The  County  Court  Judges  who  are  Rules  of 
for  the  time  being  appointed  to  firame  rules  for  regulating  the  practice. 
iwx)cedure  and  practice  of  the  County  C-ourts  in  ordinary 
actions  (A),  are  empowered  to  frame  rules  for  the  like  purpose, 
and  also  scales  of  costs,  under  "  The  Probate  Act,  1857,"  and 
'*The  Probate  Act,  1858."  The  sections  confeiTing  such  power 
are  as  follows  : — 

"  For  regulating  the  procedure  and  practice  of  the  County  Rules  ami 
"  Courts,  and  the  Judges,  registrars,  and  officers  thereof,  in  Orders  as  to 
^  relation  to  their  jurisdiction  and  proceedings  under  this  Act,  ^^^  scales  ©r 
'*  rules  and  orders  may  be  from  time  to  time  framed,  amended,  ^osts  to  be 
^  and  certified  by  the  County  Court  Judges  appointed  for  the  made  by  the 
•*  time  being  to  firame  rules  and  orders  for  regulating  the  prtic-  Judges  now 
"  tice  of  the  County  Courts  under  the  Act  of  the  session  holden  Jil'^'for'thc''' 
'*  in  the  nineteenth  and  twentieth  years  of  Her  Majesty,  chapter  [jj^g  p^uq^ose. 
**  one  hundred  and  eight,  and  shall  be  subject  to  be  allowed  or  j/^^  Probate 
**  disallowed  or  altered,  and  shall  be  in  force  from  the  day  ^cf,  1857, 
•*  named  for  that  purpose  by  the  Lord  Chancellor,  as  in  the  s.  60. 
**  said  Act  is  provided  in  relation  to  other  rules  and  ordera 
**  regolating  the  practice  of  the  same  Courts  ;  and  for  establish- 
**  ing  roles  and  orders  to  be  in  force  when  this  Act  comes  into 
**  operation,  the  power  given  by  this  enactment  shall  be  exer- 
^  cued  as  soon  as  conveniently  may  be  after  the  passing  of  this 
*•  Act/'— 20  &  21  Vict.  c.  77,  s.  60. 

**  The  power  and  authority  to  make  rules  and  orders  for  regu-  Ths  Probate 
**  lating  the  prooeedii^  of  the  County  Courts  shall  extend  and  Court  Ad, 
•*  be  a^^icable  to  all  proceedings  in  the  County  Courts  under  ^^®»  *•  ^^' 
^  this  Act,  and  also  to  framing  a  scale  of  costs  and  charges  to 
**  be  paid  to  oonnsel,  proctors,  solicitors,  and  attornies,  in  re- 
**  Wjpect  of  proceedings  in  County  Courts,  under  the  said  Court 
**  of  Probate  Act  or  this  Act."— 21  &  22  Vict.  c.  95,  s.  18. 

(A)  Book  I.  oap.  L  p.  29  e^  afq, 
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sabseqacnt  page  (/),  and  the  tenns  of  which,  bo  far  as  relevant 
to  the  preBeiit  suliject,  are  as  followa  : — 

"  Wlifix;  it  aiipoars  by  affidavit  ....  that  the  testator  or 
"  ink'Btate  ....  had  at  tlic  time  of  his  death  his  fixed  place 
"  of  alKMie  in  one  of  the  districte  Bpccitied  in  schedule  (A.)  to 
"  the  said  *  Court  of  Probate  Act,'  and  that  the  personal 
"  estate  ....  was  at  the  time  of  his  death  under  the  value  of 
"  £200,  and  that  the  deceased  at  the  time  of  his  death  was  not 
"  seised  or  entitled  heneficially  of  or  to  any  real  estate  of  the 
"  value  of  £300  or  upwards,  the  Jud<:;e  of  the  County  Court 
"  having  jurisdiction  in  the  place  in  which  the  deceased  had 
"  at  the  time  of  his  or  her  death  a  fi.wd  plac«  of  abode,  shall 
"  have  the  contentious  jurisdiction  and  authority  of  the  Court 
"  of  Probate  in  respect  of  questions  as  to  the  grant  and  revo- 
"  cation  of  i)robatc  of  the  will  or  letters  of  administration  of 
"  the  effects  of  such  decea.sed  person,  in  case  there  bo  any  con- 
"  tentioE  in  relation  tlioreto." — 21  &  22  Vict,  c  95,  a.  10. 

The  enactineuta  from  which  the  jwwers  of  County  Court*  as 
Local  Courts  of  Probate  are  derived,  in  some  cases  do  not 
e.vpressly  mention  County  Courts.  But  the  words  of  the  enact- 
ment constituting  these  Courts  to  be  Courts  of  Probate  are,  it 
wUl  be  noted,  very  lai^e — since  it  is  provided  that  the  County 
Courts,  with  regard  to  the  cases  specified,  "  shall  have  the  con- 
tentious  jurisdiction  and  authority  of  the  Court  of  Probate." 
The  principal  matters  to  be  noted  with  regard  to  such  constitu- 
tion and  powers  are  the  following  ; — 

The  Court  of  Probate  is  constituted  a  Court  of  Record  by 
the  following  enactment : — 

"  The  Court  of  Probate  shall  be  a  Court  of  Record,  and  such 
"  Court  shall  have  the  same  powers,  and  its  grants  and  orders 
'  shall  have  the  same  edect,  throughout  all  England,  and  i 


it 
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A  general  power  of  enforcing  its  decrees  and  orders,  and  of  General  power 
pnnishing  for  contempts,  is  exfrresslt/  conferred  on  the  Probate  o^  enforcing 
Division  of  the  High  Court,  and  hence,  by  implicaiiofi,  on  the  ^^f^^  ^^ 
County  Courts.    On  this  subject  "  The  Court  of  Probate  Act,  pSC  for 
1857,"  provides  as  follows  : —  contempts. 

"  The  Court  of  Probate  shall  have  the  like  powers,  jurisdic-  xiie  Probate 
tion,  and  authority  for  enforcing  the  attendance  of  persons  Ad,  1857, 
required  by  it  as  aforesaid,  and  for  punishing  persons  failing,  s.  25. 
*'  neglecting,  or    refusing   to  produce    deeds,    evidences,    or 
•'  writings,  or  refusing  to  appear  or  to  be  sworn,  or  make 
••  affirmation  or  declaration,  or  to  give  evidence,  or  guilty  of 
*'  contempt,  and  generally  for  enforcing  all  orders,  decrees,  and 
"  judgments  made  or  given  hy  the  Court  under  this  Act,  and 
^^  otherwise  in  relation  to  the  matters  to  be  inquired  into  and 
•*  done  by  or  under  the  orders  of  the  Court  under  this  Act,  as 
are  by  law  vested  in  the  High  Court  of  Chancery  for  such 
purposes  in  relation  to  any  suit  or  matter  depending  in  such 
**  Court."— 20  &  21  Vict.  c.  77,  s.  25. 

As  to  rules  of  practice  : — ^The  County  Court  Judges  who  are  Rules  of 
for  the  time  being  appointed  to  firame  rules  for  regulating  the  practice. 
procedure  and  practice  of  the  County  Courts  in  ordinary 
actions  (A),  are  empowered  to  frame  rules  for  the  like  purpose, 
and  also  scales  of  costs,  under  "  The  Probate  Act,  1857,"  and 
"  The  Probate  Act,  1858."  The  sections  conferring  such  power 
are  as  follows  : — 

For  regulating  the  procedure  and  j)ractice  of  the  County  Rules  ami 
Courts,  and  the  Judges,  registrars,  and  officei-s  thereof,  in  Orders  as  to 
relation  to  their  jurisdiction  and  proccedinjifs  under  this  Act,  **^®,  P">^^"™ 

fiiiQ  SC&16S  or 

**  rules  and  orders  may  be  from  time  to  time  framed,  amended,  ^osts  to  be 
and  certified  by  the  County  Court  Judges  appointed  for  the  made  by  the 
time  being  to  frame  rules  and  orders  for  regulating  the  prac-  Judges  now 
"  tice  of  the  County  Courts  under  the  Act  of  the  session  holden  Ji*^^£or'the^** 
*'  in  the  nineteenth  and  twentieth  years  of  Her  Majesty,  chapter  jjj^g  p^unnwc. 
**  one  hundred  and  eight,  and  shall  be  subject  to  be  allowed  or  y/^  Probate 
**  disallowed  or  altered,  and  shall  be  in  force  from  the  day  ^d,  1857 
**  named  for  that  purpose  by  the  Lord  Chancellor,  as  in  the  «.  60. 
**  said  Act  is  provided  in  relation  to  other  rules  and  orders 
rognlating  the  practice  of  the  same  Courts  ;  and  for  establish- 
ing rules  and  orders  to  be  in  force  when  this  Act  comes  into 
**  operation,  the  power  given  by  this  enactment  shall  be  exer- 
'*  cised  as  soon  as  conveniently  may  be  after  the  passing  of  this 
**  Act."— 20  &  21  Vict.  c.  77,  s.  60. 

"  The  power  and  authority  to  make  rules  and  orders  for  regu-  The  Probate 
**  lating  the  proceedii^  of  the  County  Courts  shall  extend  and  ^^^^^  ^^^^ 
**  be  applicable  to  all  proceedings  in  the  County  Courts  under  ^^^®»  '•  ^'^' 
**'  this  Act,  and  also  to  framing  a  scale  of  costs  and  charges  to 
^  be  paid  to  counsel,  proctors,  solicitors,  and  attomies,  in  re- 
^  qwct  of  proceedings  m  County  Courts,  under  the  said  Court 
"  of  Probate  Act  or  this  Act."--21  &  22  Vict.  c.  95,  s.  18. 

{h)  Book  L  eap,  I  p,  29  et  if^, 
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Ill  pursnaticc  of  these  cnEtctments,  certain  ralea  and  orders 
regulating  the  practice  of  the  County  Courts,  under  the  "  Pro- 
bate Acts,"  were  framed.  These  nileB  and  ordera  came  into 
O|)eratioii  on  tlie  4th  February,  1 858,  and  are  still  in  force,  their 
o|>eration  being  exprcasly  prescribed  by  "  The  Connty  Court 
Eules,  1875." 

The  niles  thns  made,  arc  now  in  effect  supplemented  by  the 
nilee  made  under  "  The  Judicature  Acts  "  of  1873  and  1875  ; 
and  the  practice  in  contentions  matters  in  the  Connty  Court, 
so  far  as  it  is  not  prescribed  by  statute,  is  regulated  partly  by 
"  The  Rules  of  the  Court  of  Probate  "  (which,  so  far  as  they 
are  not  expressly  or  impliedly  altered  by  the  rules  under  "The 
Judicature  Act,"  still  remain  in  force),  partly  by  "The 
County  Court  Probate  RuIcb,"  and  partly  by  "  The  Judicature 
Act  Rules."  "  The  County  Court  Probate  Rules  "  derive  their 
validity  from  the  following  operative  clause  contained  at  the 
end  of  such  rules  : — 

"  In  pursuance  of  the  powers  vested  in  us  by  the  appoint- 
"  ment  of  the  Lord  Chancellor,  under  the  provisions  of  the 
"  statute  19  &  20  Vict.  c.  108,  we,  J.  Manning,  J.  H.  Koe, 
"  E,  Cooke,  J.  Wortledge,  and  W,  Turner,  have,  under  the  pro- 
"  \ision8  of  the  statute  iO  &  21  Vict,  c,  77,  framed  the  above 
"  rules  and  orders  ;  and  we  do  hereby  certify  the  same  to  the 
"  Lord  Chancellor  accordingly. 

"J,  Masxikg, 
"  J.  H.  KoB, 
"  B.  Cooke, 

"  J.  WOETLEDQE, 
"  W.  TCHJiER. 
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Ag  to  forms^  although,  as  appears  from  the  rule  (rule  13)  of  Forms. 
"  The  Probate  Rules,  1858,"  just  set  out,  the  ordinary  County 
Court  forms  are  made  appHcable  to  probate  proceedings  mutatis 
mutandis ;  special  forms  are  also  annexed  to  *^  The  County 
Court  Probate  Rules,  1858."  These  will  be  set  out  in  foot- 
notes, as  the  reference  to  them  is  from  time  to  time  made  in 
the  pages  describing  the  practice.  It  may  here  be  noted,  that 
there  is  a  direction  at  the  foot  of  the  Appendix  of  Forms,  to  the 
effect  that  "  as  the  above  forms  will  seldom  be  required,  they 
are  not  to  be  printed,  but  are  to  be  written  on  foolscap  paper." 

Next,  the  subject  of  fees  requires  consideration.    Now  pro-  pees. 
vision  has  been  duly  made  for  the  fixing  of  a  table  or  tables  of 
fees,  to  be  taken  by  the  officers  of  the  Court  of  Probate,  and  by 
the  officers  of  the  County  Court.    On  this  subject  "  The  Pro- 
bate Act,  1857,"  provides  as  follows  : — 

**  The  Lord  Chancellor,  with  such  assistance  as  is  herein-  ^ees,  to  l)e 
"  before  provided  as  to  rules  and  orders  to  be  made  in  pursu-  taken  by 
**  ance  of  this  Act,  shall,  as  soon  as  conveniently  may  be  after  officers  of 
"  the  passing  of  this  Act,  fix  a  table  or  tables  of  fees  to  be  ^^^  *"*^ 
"  taken  by  the  officers  of  the  Court  of  Probate,  and  the  proc-  Jiqq^^ 
^  tors,  solicitors,  and  attomies  practising  therein,  including  the  Court. 
"  district  registrars,  and  the  proctors,  solicitors,  and  attornies  The  Probate 
practising  in  district  registries,  and  of  fees  to  be  taken  by  the  Court  Act, 
officers  of  the  County  Courts,  in  respect  ot  business  under  this  1857,  s,  95. 
**  Act,  and  of  fees  to  be  payable  in  respect  of  searches,  inspec- 
**  tion,  and  printed  and  other  copies  of  and  extracts  from 
records,  wills,  and  other  documents  in  the  custody  or  under 
the  control  of  the  Court  of  Probate,  and  the  Judge  of  the 
**  Court  of  Probate,  with  such  concurrence  as  is  hereinbefore 
*•  provided  in  respect  of  the  amendment  of  rules  and  orders,  is 
*'  hereby  empowered,  from  time  to  time  after  this  Act  shall 
**  come  into  operation,  to  add  to,  reduce,  alter,  or  amend  such 
•'  table  or  tables  of  fees,  as  he  may  see  fit :  Provided  that  such 
*•  tables  of  fees  and  every  alteration  of  the  same,  excej)t  so  far 
as  respects  the  fees  which  are  to  be  taken  by  district  regis- 
trars, proctors,  and  others,  for  their  own  remuneration  and  to 
their  own  use,  shall  be  subject  to  the  approval  of  the  commis- 
"  gioners  of  Her  Majesty's  Treasury  ;  and  every  such  table  of 
**  fees,  and  every  addition,  reduction,  alteration,  or  amendment 
**  to,  in,  or  of  the  same,  shall  be  published  in  the  London  Gazette ; 
and  no  other  fees  than  those  specified  and  allowed  in  such 
tables  of  fees  shall  be  demanded  or  taken  by  such  officers,  and 
proctors,  solicitors,  and  attomies."— 20  &  21  Vict.  c.  77,  s.  95. 
It  will  be  seen,  on  reference  thereto,  that  the  Treasury  Order  What  fee 
set  out  in  an  earlier  page,  contains  no  express  mention  of  prescribed. 
or  reference  to  the  above  enactments,  authorizing  a  table  of 
fees.    But  the  table  of  fees  referred  to  in  the  Treasury  Order 
uid  contained  in  the  Appendix  (t),  directs  that  in  every  case 

(»)  Appendix  I. 
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where  the  pocmlsge  cannot  be  eaimated  br  aoj  role  in  the 

Rchednle,  it  shall  h<e  €Stiiiiat«d  tn  a  plaint  for  a  Bnm  of  £20  (It). 

Xde  of  paj-  As  U>  the  triDtif  of  paying  fe».  it  is  expremlj  jwovided  that 

iaj  f«<s-  th^v  are  to  l^e  paid  in  stamps  and  not  in  monert/).     "The 

I'mbati!  Act.  1k.i7,"  provides  as  follows  on  the  subject  : — 

F(M  t»  lie  "  None  of  the  fees  payable  to  the  <jfficerg  of  the  Court  of 

rHMTol  bj        '•  proljah-,  or  of  any  County  Court,  in  respect  of  businen  under 

ktuDta  iD-l         "  tjijg  Ace,  except  the  fees  of  the  district  registrars  (which  are 

'—  "t!""^'     '■  to  lie  taken  as  their  remuneration,  and  for  their  own  use),  the 

of'i'rohaie        "  '**'  ^'^  pnxlors.  solicitor?,  and  aitoraies.  and  such  fee*  as  may 

Aft  l&j"         "  '*  aalhorizcd  to  be  taken  for  their  own  use  by  Burn^ates and 

,  'j7,  '*  comniissionent  for  administering  oaths,  shall  be  received  in 

'•  money,  but  every  sncb  fee  shall  he  collected  and  received  by 

'■  a  stamp  denoting  the  amount  of  the  fee  which  otherwise  would 

"  l>c  payable."— 20  &  21  Vict.  c.  77,  s.  y7. 

^adoauDoit  "Xo  document  which  nndcr  this  Act  and  any  table  of  fees 

v>  be  '*^J^    "  for  the  time  being  in  furtv  onder  this  Act,  ought  to  have  a 

"'luiimd  "  ^"^^^P  ™  respect  of  such  fee  impressed  thereon  or  affixed 

Vht  Cinirt        "  thcn-to,  sliall  ne  received  or  filed  or  be  used  in  relation  to  any 

of  i'rohai'.        "  proceeding  in  the  Court  of  Prolate,  or  be  of  any  validity  for 

J'(,  laiT,        "  any  purpose  whatsoever,  unless  or  nntil  the  same  shall  nave 

*  Wi  "  the  |iro|)cr  stamp  im|>ressed  thereon  or  affixed  thereto  :  Pro- 

"  vided  that  ifany  time  it  shall  appear  that  anysuch  document 

"  has  thTOu;;h  mistake  or  inadvertence  Iteen  received,  or  filed, 

"  or  uscl  without  having  such  stamp  imjiresaed  thereon   or 

"  affixed  thereto,  it  shall  be  laivfnl  for  the  Judge  of  the  Coiut 

'■  of  i'mbate.  if  he  think  fit,  to  order  that  such  stamp  shall  be 

'■  improsswl  thereon  or  affixed  thereto,  and  thcR'upon,  when  a 

"  stamp  shall  have  been  impressed  on  such  document  or  affixed 

"  thereto  in  compliance  with  any  such  order,  such  document 
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causes.    Their  duties  will  sufficiently  appear  in  connection  with  County  Court 
the  practice  in  such  causes.  a<jt  in  Probate 


matters. 


Section  II. — The  JtJRiSDicrrioN  of  County  Courts  in 
Contentious  Probate  Matters. 

The  contentious  jurisdiction  of  the  County  Courts  in  probate  S^^^J^?"* 
matters  is  either  (1)  Original,  or  (2)  Derivative.  elision  MM 

First,  as  r^ards  the  original  contentious  jurisdiction  : —  original,  or 

Probate  jurisdiction  was  formerly  conferred  on  the  County  (2.)  Deriva- 
('ourts  by  section  54  of  "The  Court  of  Probate  Act,  1857.^'  ^»^«- 
That  section  has,  however,  been  repealed  (o),  and  the  jurisdic-  (l)  Enact- 
tion  now  under  consideration  is  exercised  in  pursuance  of  the  ™g°^5i,J]j"' 
following  section  of  "  The  Court  of  Probate  Act,  1858  "  : —         contentious 

"  "Where  it  appears   by  affidavit  to  the  satisfaction  of  a  jurisdiction. 
'*  Registrar  of  the  princi|ml  registry  that  the  testator  or  intes-  Where  per- 
'*  tate  in  respect  of  whose  estate  a  grant  or  revocation  of  a  «>naity  is 
**  grant  of  probate  or  letters  of  administration  is  applied  for  county^Court 
^*  had  at  the  time  of  his  death  his  fixed  place  of  abode  in  one  to^ have  juris- 
*'  of  the  districts  specified  in  schedule  (A.)  to  the  said  '  Court  diction. 
^  of  Probate  Act,'  and  that  the  personal  estate  in  respect  of  The  Court 
'*  which  such  probate  or  letters  of  administration  are  to  be  or  of  Probate 
"  have  been  granted,  exclusive  of  what  the  deceased  may  have  ^^U  l^o% 
**  been  possessed  of  or  entitled  to  as  a  trustee,  and  not  bene-  **  ^*^* 
*•  ficially,  but  without  deducting  anything  on  account  of  the 
^  debts  due  and  owing  from  the  deceased,  was  at  the  time  of 
**  his  death  under  the  value  of  two  hundred  pounds,  and  that 
*'  the  deceased  at  the  time  of  his  death  was  not  seised  or  en- 
*•  titled  beneficially  of  or  to  any  real  estate  of  the  value  of  three 
'*  hundred  pounds  or  upwards,  the  Judge  of  the  County  Court 
^  having  jurisdiction  in  the  place  in  which  the  deceased  had 
*•  at  the  time  of  his  or  her  death  a  fixed  place  of  abode  shall 
'•  have  the  contentious  jurisdiction  and  authority  of  the  Court 
*'  of  Probate  in  respect  of  questions  as  to  the  grant  and  revo- 
'•  cation  of  probate  of  the  will  or  letters  of  administration  of 
*'  the  effects  of  such  deceased  person,  in  case  there  be  any  con- 
'•  tention  in  relation  thereto." — 21  &  22  Vict.  c.  95,  s.  10. 

Lord  Penzance,  in  the  case  of  Thomas  v.  Nurse  and 
Another  (p)y  in  reference  to  this  section  said  :  "The  terms  of 
the  statute  are  clear.  Three  things  are  necessary  to  confer 
jurisdiction  on  the  Judge  of  the  County  Court.  First,  that 
the  testator  or  intestate  at  the  time  of  his  death  should  have 
his  fixed  place  of  abode  in  one  of  certain  districts.  Secondly, 
that  the  personal  estate  should  ]>e  under  the  value  of  £200. 
Thirdlv,  that  the  deceased  at  the  time  of  his  death  should  not 
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)  39  L.  J.  P.  &  IL  80. 
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be  seised  or  beneficially  entitled  to  any  real  estate  of  the  value 
of  £800  or  upwards."  Where,  therefore,  the  deceased  waa 
entitled  to  real  estate  of  the  value  of  £;iOO,  although  the  per- 
sons interested  in  tlie  realty  had  not  been  cited,  and  the  pro- 
bate therefore  would  not  aftect  the  real  estate,  it  was  held  that 
the  County  Court  had  no  jurisdiction  (q).  In  estimating  the 
value  of  the  real  estate  to  which  a  deceased  waa  entitled  at  the 
time  of  his  death  for  the  purpose  of  deciding  whether  the 
County  Court  baa  jurisdiction,  oharEtes  upon  such  estate  can- 
not be  taken  in  consideration  (r).  If  the  estate  be  of  the  valae 
of  £S0O,  but  the  value  of  the  deceased's  interest  in  it  is  re- 
duced by  mortgage  to  leas  than  £a00,  the  County  Court  has 
no  jurisdiction  (s), 
Tht  Court  "  The  affidavit  ae  to  the  place  of  abode  and  state  of  the  pro- 

of  Probait  "  perty  of  a  testator  or  intestate  which  is  to  gii'e  contentious 
Act,  1857,  "  jurisdiction  to  the  Judge  of  a  County  Court  under  the  pre- 
'■  ^'-  "  vious  provisions  shall,  escept  as  hereinafter  provided,  Ih; 

"  conclusi^■e  for  the  purpose  of  authorising  the  exercise  of  sucli 
"  jurisdiction,  and  the  grant  or  revocation  of  probate  or  admin- 
"  istratton  in  compliance  with  the  decree  of  such  Judge ;  and 
"  no  such  grant  of  probate  or  administration  shall  be  liable  to 
"  be  recalled,  revoked,  or  otherwise  impeached  hj  reason  that 
"  the  testator  or  intestate  had  no  fixed  place  of  abode  within 
"  the  jurisdiction  of  such  Judge  or  within  any  of  the  said 
"  districts  at  the  time  of  bis  death,  or  by  reason  that  the 
"  personal  estate  sworn  to  be  under  the  value  of  two  hundred 
"  pounds  did  in  fact  amount  to  or  exceed  that  value,  or  that 
"  the  lalue  of  the  real  estate  of  or  to  which  the  deceased  waa 
"  seised  or  entitled  beneficially  at  the  time  of  his  death 
"  amounted  to  or  exceeded  three  hundred  pounds :  Provided, 
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in  prol)atc  matters  is  not  exclusive  (/).     But,  in  every  case,  pro-  jurwdiction 
ceedings  may  1^  commenced  in  the  Probate  Division  of  the  of  County 
High  Court,  though,  it  will  be  seen(?/),  that  the  latter  Court  Couruisnot 
may  remit  to  a  County  Court  probate  causes  which  might  ^ut  concur- 
originally  have  been  commenced  therein  (x),  rent 

It  is  to  be  noticed  that  section  10  of  *'  The  Probato  Act,  The  conten- 

1858,"  confers  upon  the  County  Courts,  in  specified  cases,  "  the  tioua  juris- 

"  content imi8  jurisdiction  and  authority  of  the  Court  of  Protiate  diction  of 

*'  in  re»pect  <rf  questions  as  to  t/ie  grant  and  revocation  ofprohaie  *j*.®.  .  °*^ 

**  of  the  will  or  letters  of  admmistration  of  the  effects  of  such  uigij  q^^^ 

*'  deceased  person^  in  case  there  be  amj  contention  in  relation  is  conferred 

"  thereto''  0°  t-^^e  County 

Now  the  "f(?;j/e/i/w>i/j¥  jurisdiction  "of  the  Court  of  Probate  ^g^'^yi'^^lt" 
(1.  ^.,  the  Probate  Division  of  the  High  Court)  consists  of  what-  ^  fi^it'on  0/ 
ever  does  not  come  under  the  denomination  of  "  Common  the  conten- 
Form   Business."      And  what  \&  comprised   under  the  term  tiousjuris- 
"  Common  Form  "  is  defined  by  the  interpretation  clause  of  diction  of 
*•  The  Probate  Court  Act,  1857,'*  which  has  already  been  set  ^^[^^ 
out  (y).  ^j^^  .^' 

Secondly,  it  remains  to  consider  the  derivative  jurisdiction  includes  and 
of  the  County  Court  in  contentious  probate  matters.  excludes. 

Such  jurisdiction  is  conferred  by  a  section  of  "  The  Court  of  (2.)  Enact- 
Prol>ate  Act,  1857,"  which  provides  as  follows  : —  ments  con- 

"  It  shall  not  be  obligatory  on  any  person  to  apply  for  pro-  ^^rnng  a 
**  bate  or  administration  to  any  district  registry,  or  through  -^roy^i^l 
*•  any  County  Court,  but  in  every  case  such  application  may  diction. 
'*  Ikj  made  through  the  principal  Registry  of  the  Court  of  Pro-  27^  Court 
**  bate  wherever  the  testator  or  intestate  may  at  the  time  of  ofProbiiU 
**  his  death  have  had  his  fixed  place  of  abode  :  Provided,  that  Act,  \Ku, 
**  where  in  any  contentious  matter  arising  out  of  any  such  appli-  «.  59. 
*'  cation  it  is  shown  to  the  Court  of  Probate  that  the  state  of  the 
**  property  and  place  of  abode  of  the  deceased  were  such  as  to 
"  give  contentious  jurisdiction  to  the  Judge  of  a  County  Court, 

the  Court  of  Probate  may  send  the  cause  to  such  County 

Court,  and  the  Judge  thereof  shall  proceed  therein  as  if  such 

application  and  cause  had  been  made  to  and  arisen  in  liis 
"  Court  in  the  first  instance."— 20  &  21  Vict.  c.  77,  s.  59. 

This  section,  it  is  to  be  noticed,  only  applies  to  applications 
for  tyrants  of  probate  or  administration,  and  does  not  extend  to 
applications  for  the  revocation  of  a  grant  of  probate  or  admin- 
istration. Its  sco])e  has,  however,  been  extended  by  the  follow- 
ing section  of  "The  Court  of  Probate  Act,  1858  "  :— 

**  The  said  Court  of  Probate  Act,  section  fifty-nine,  shall,  so 
**  far  as  the  County  Courts  or  a  Judge  thereof  are  concerned, 
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lu)  Infra. 

Ir)  20  &  21  llct  c.  77,  ••  69 ;  and  21  &  22  Vict.  c.  95,  s.  12,  infra. 
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imitud  to  a 


ngixtrar  to 
pUintiff  an  J 
ilt'fcDdant. 


"  applj  to  an  application  for  the  reTocadon  of  a  grant  of  pro- 
"  btUe  or  admiDiBtnttion  as  well  bb  to  an  application  for  anj 
"  ench  grant." — 21  &  '22  Vict.  c.  95,  b.  12, 

Where  procwdingB  have  been  commenced  in  the  Probate 
Division,  snch  Dinsional  Conrt  will  receive  evidence  from  both 
Eides-as  to  the  state  of  the  property  and  the  place  of  abode  of 
the  deceased,  before  it  detennines  whether  or  not  it  will  send 
the  canee  to  the  proper  Countj  Court  (a). 

Where,  in  a  prob^  cause,  the  Coontj  Court  has  jnrisdic- 
tion,  the  Probate  Division  maj,  thongh  application  be  made  on 
behalf  of  all  the  parties  to  the  canse  for  it  to  be  tried  at  the 
Assizes,  still,  in  its  discretion,  direct  it  to  be  tried  in  the  County 
Court  (a). 

When  a  probate  canse  is  remitted  to  the  Gonnty  Coort.  the 
Registrar  issues  a  notice  both  to  the  plaintiff  and  defendant  in 
puranancc  of  the  folloiring  rule  of  "The  Conrt  of  Probate 
Rules,  IHoU"  :— 

*'  Where  application  for  probate  or  letters  of  administration 
"  has  lx«n  made  at  the  principal  Registry,  and  any  contentions 
"  matters  shall  arise  out  of  such  application,  and  the  Jui^  of 
"  the  Court  of  Probate  shall  send  the  cause  to  a  County  Cotui, 
"  the  Registrar  on  receipt  of  such  cause  shall  forthwith  issue  s 
"  notice  according  to  form  (B.)  in  the  Schedule  (J),  both  to 
"  the  plaintifT  and  defendant,  without  any  application  being 
"  made  to  the  Court  by  the  plaintiff. "^County  Court  Probate 
Rules,  Rule  11. 

After  a  testamentary  canse  has  been  transferred  from  the 
Probate  Division  of  the  High  Court  to  a  County  Court,  the 
Probat«  Division  has  no  power  to  make  an  order  as  to  the  costs 
incurred  before  the  transter  (c).     But  the  Judge  of  the  Conntv 
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action  remitted  to  the   County  Court,  after  the  action  has  After  tranafcr 

been  so  remitted,  may  be  said  to  be  identically  the  same  as  °^  *  proUt© 

in  actions  originally  commenced  in  the  County  Court.    Such  ^u^ty  Court 

being  the  case,  no  further  portion  of  the  present  chapter  will  practice  the  ' 

be  devoted  to  the  separate  consideration  of  probate  actions  re-  same  as  if 

mitted  to  the  County  Court  under  the  powers  above  set  out.  •ctioncom- 

The  practitioner  in  the  conduct  of  such  actions  after  their  coun^  Court, 
transfer  must  be  guided  by  the  directions  as  to  practice  con- 
tained in  the  next  section  of  this  chapter. 


Section  III. — The  Practice  of  the  CouNrr  Courts  in 

Probate  Actions. 

In  the  preceding  sections  of  this  chapter  we  have  discussed  Practice  in 
both  the  constitution  of  the  County  Courts  as  local  Courts  of  P^ba^ 
Probate,  and  also  the  jurisdiction  of  such  Courts  in  contetitmis  ^  ^^^' 
probate  matters.     It  remains  in  the  present  section  to  consider 
the  practice  of  the  County  Courts  in  probate  actions. 

Such  practice  is,  it  will  be  recollected,  prescribed  to  a  con-  Practice 
siderable  extent  by  "The  County  Court  Probate  Rules,"  to  g**""?™®*^ 
which  reference  has  been  already  made  in  the  preceding  section  Court'pro- 
of  the  present  chapter  (/).  bate  Rules : 

The  provisions  of  "  The  County  Court  Probate  Rules  "by  —supple- 
no  means  embrace,  however,  every  detail  of  practice  which  may  mented  by 
arise.     It  is  accordingly  directed,  by  provisions  which  have  the  Probate 
already  been  set  out  (g),  that  these  rules  shall  be  supplemented  ^nd'th^'*^^' 
by  "  The  Rules  of  the  Court  of  Probate  "  and  also  by  the  ordi-  county  Court 
nary  **  County  Court  Rules."    In  the  following  pages  it  will  not  Rules. 
be  attempted  to  set  out  all  "  The  Rules  of  the  Court  of  Pro- 
liate  "  which,  under  the  extensive  general  reference  contained  in 
"The  County  Court  Probate  Rules,"  may  possibly  be  con- 
sidered as  incorporated  into  the  practice,    ror  these,  reference 
most  be  made  to  some  work  on  probate  practice.    All  that  can 
\xi  attempted  will  be  to  state  those  portions  of  the  practice 
which  more  immediately  concern,  or  are  peculiar  to,  probate 
actions  in  the  County  Court. 

Let  us  proceed  to  deal  with  the  matters  of  practice  in 
detail. 

(1.)  As  r^;ards  the  parties  to  probate  actions  in  the  County  (i.)  Parties 
CoDTte,  "  The  Court  of  Probate  Act,  1857,"  provides  as  fol-  *<>  con^n- 

Where  proceedings  are  taken  under  this  Act  for  proving  a  „  .  ^^^^^^, 

will  in  solemn  form,  or  for  revoking  the  probate  of  a  will,  on  de^vYsees,  and 

the  ground  of  the  invalidity  thereof,  or  where  in  any  other  other  inte- 

contentious  cause  or  matter  under  this  Act  the  validity  of  a  rested  parties 
*^  will  is  disputed,  unless  in  the  several  cases  aforesaid  the  will 
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The  I'robaU 
Court  Acf, 
1837,  t.  61. 


notdtnl, 

sffecteil  hf 
probates. 

T!u  Court 
of  I'robnte 
Act,  1837, 


"  afTccte  only  personal  estate,  the  heir-at-law,  devieees,  and  other 
"  |)crsone  having  or  pretending  interest  in  the  real  estate  affected 
"  by  the  will  shall,  Bubjcet  to  the  provisions  of  this  Act,  and  to 
"  the  Rules  and  Orders  nnder  this  Act,  be  cited  to  sec  proceed- 
"  ings,  or  otherwise  summoned  in  like  manner  as  the  next-of- 
"  kin  or  others  having  or  pretending  interest  in  the  personal 
"  estate  affected  hy  a  will  should  be  cited  or  summoned,  and 
"  may  be  permitted  to  become  parties,  or  intervene  for  their 
"  respective  interests  in  such  retd  estate,  subject  to  such  Kules 
"  and  Orders,  and  to  the  discretion  of  the  Court," — 20  &  '21 
Vict.  c.  77,  s.  (;i. 

"  Nothing  herein  contained  shall  make  it  nccessar^r  to  cite 
"  the  heir-at-law  or  other  persons  having  or  pretending  interest 
"  in  the  real  estate  of  a  deceased  [jerson,  unless  it  is  shown  to 
"  the  Court  and  the  Court  is  satisfied  that  the  deceased  was  at 
"  the  time  of  his  decease  seised  of  or  entitled  to  or  had  power  tii 
"  appoint  by  will  some  rciil  estate  beneficially,  or  in  any  case 
"  where  the  will  propounded  or  of  which  the  vaJidity  is  in  qnes- 
"  tion  would  not  in  the  opinion  of  the  Court,  though  established 
"  as  to  personalty,  affect  real  estate,  but  in  every  such  case,  and 
"  in  any  other  ease  in  which  the  Court  may,  with  reference  to 
"  the  circumstances  of  the  ])roiterty  of  the  deceased  or  other- 
"  wise,  think  fit.  the  Court  may  proceed  without  citin"  the  heir 
"  or  other  jtersons  interested  in  real  estate  ;  pro^-ided  that  the 
"  probate,  decree,  or  order  of  the  Court  shall  not  in  any  case 
"  affect  the  heir  or  any  person  in  respect  of  his  interest  in  real 
"  estate,  unless  such  heir  or  person  has  been  cited  or  made 
"  party  to  the  proceedings,  or  derives  title  under  or  through  a 
"  person  so  cited  or  made  party."— 20  &.  21  Vict.  c.  77,  a.  68. 
ubove  statutory  provisions  have  been  aiipplemenlcd  and 
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that  "  ths  Judge  of  the  County  Court  having  jurisdiction  in  the  fh^  Probate 

"  plars  in  which  the  dermsed  had  at  the  tiim  of  his  or  her  death  a  Court  Ady 

*\fired  plac^  of  al)ode^'  shall  have  the  contentious  jurisdiction  1858,  «.  lu. 
of  the  Court  of  Probate  in  respect  of  the  matters  named  in  the 
Act. 

(3.)  We  will  deal  with  the  mode  of  instituting  contentious 

probate  proceedings.  (3.)  Institu- 

This  practice  is  indicated  by  "The  Probate  Rules,  1858,"  tionof  con- 

which  provide  as  follows  : —  ^^^^b^t^ 

'*  Any  person  desirous  of  taking  proceedings  in  any  County  pj^^ceedings. 

"  Court  under  the  statute  20  &  21  Vict.  c.  77  (t),  for  amending  Application 

**  the  law  relating  to  probates  and  letters  of  administration  in  to  be  filed. 

**  England,  shall  lodge  with  the  Registrar  of  the  Court  having  County 

**  juriediction  in  the  matter  an  apj)lication  in  writing  according  Court  Pro- 

**  to  Form  (A.)  annexed  {k),  duly  stamped  with  the  proper  duty  bate  Rules, 

•'  thereon." — County  Court  Probate  Rules,  r.  1.  rule  1. 

The  form  of  application  is  given  below  (k). 

"  Where  an  application  shall  be  made  to  a  County  Court  for  Form  of. 

**  the  grant  or  revocation  of  probate  or  letters  of  administra-  Where  revo- 

•*  tion,  the  person  making  the  application  shall  produce  to  the  <^^^^^  ^^  P**®- 

"  registrar  a  certified  copy  of  the  affidavit  made  by  the  party  ^*®  ffida*^*t 

**  who  shall  have  applied  for  or  obtained  the  probate  or  letters  uswTfor  pro- 

•'  of  administration  :  and  thereupon,  if  according  to  the  state-  bate  to  be 

"  ments  in  the  affidavit,  the  deceased  had  administration  :  and  produced, 

'•  thereupon,  if  according  to  the  statements  in  the  affidavit,  the  ?'^^^'J^**^° 

'•  deceased  had  at  the  time  of  his  death,  his  fixed  place  of  abode  exwutor  &c. 

**  within  the  district  of  such  Court,  and  the  state  of  the  pro-  (jq^^^iJ 

**  party  of  the  testator  or  intestate  was  such  as  to  give  jiu-isdic-  Court  Pro- 

tion  to  the  Judge  of  the  County  Court,  the  registrar  shall  bate  Rnlts^ 

issue  a  notice  to  the  defendant  according  to  Form  (B.)  an-  rule  4. 

nexed  (/),  and  deliver  a  notice  according  to  such  form  then  and 


«A 


•< 


(i)  This  Rule,  it  is  presumed,  applies  equally  to  proceedings  under  21  &  22 
\lct.  c.  95,  s.  10,  which  is  substituted  for  20  &  21  Vict.  c.  77,  s.  54. 

(i*)  The  Form  of  AppUoation  (Form  A  in  the  Schedule  to  the  County  Court 
ProMUe  Roles)  is  as  follows : — 

I,  A.  B.,  of  [pVy  C.  D.,  proctor,  solicitor,  or  attorney,  of  A.  B.,  of  J 

do  hereby  apply  to  the  Judge  of  the  above  Court  for  a  decree  to  be  made  by  him 
according  to  the  provinions  of  the  above  Act,  for  the  grant  [^r,  revocation]  of 
probate  of  the  will  [or,  letters  of  adroinistration  in  the  goods],  of  [h^re  insert 
nr.me  and  addrent  of  testator  or  intestate\  ;  and  I  hereby  state  that  the  person  who 
has  appUed  for  prooate  or  letters  of  administration  [or^  who  has  obtained  probate 
or  letters  of  administration,  or  is  the  party  against  whom  this  application  is 
nude],  is  £.  F.  of 

A.  B.  [or,  C.  D.,  proctor, 
solicitor,  or  attorney, 
ofA.  B.,  of  .] 

(/)  The  Form  of  the  notice  in  question  (Form  B.  in  the  Appendix  to  the 
County  Court  Prok>ate  Rules)  is  as  under: — 
(Seal). 

In  the  County  Court  of  ,  holden  at 

Between  A.  B Plaintiff  [Address], 

and 

CD Defendant  [Address]. 

Take  notice  that  at  a  County  Court  to  be  holden  at  ,  on  the 


Counts 
Court  Prth 
baU  RuUt, 

Eervi<^e  of 

Cmmly 
Court  Pro- 
bale  RuU», 
rub  6. 
Notice  aim 

to  Diatnct 
Regittrst  of 
the  Probfttc 


Count  If 
Court  Pro- 
bate R\iUa, 
ndel. 
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"  there  to  the  plaintifT  or  his  agent." — Connty  Court  Probate 
Rales,  r.  4. 

The  form  of  the  notice  which  the  above  rule  prescribes  is  in 
the  foot-note  below  (//), 

"  The  above-mentioned  notice  shall  be  issued  ten  clear  days 
"  before  the  day  on  which  the  Judge  shall  proceed  to  make  a 
"  decree  in  the  matter." — County  Court  Probate  Rules,  r.  5. 

"  Notice  shall  be  served  by  a  bailiff  of  the  Court,  by  his 
"  delivering  the  same  to  some  i)erson  at  the  respective  places  of 
"  residence  of  the  parties  as  mentioned  in  the  application  fur 
"  proceedings  to  be  taken." — Couuty  Court  Probate  Rules, 
r.  (i. 

"The  registrar  of  the  County  Court  at  the  time  that  he 
•'  iseuea  the  notices  in  proceedings  for  the  revocation  of  the 
"  grant  of  probate  or  letters  of  adjniniBtration  ahaU  give  notice 
"  by  post,  according  to  Form  (C.)  annexed  (m),  to  the  district 
"  registrar  by  whom  the  probate  or  letters  of  administration 
"  has  been  granted,  to  produce  the  original  will  or  other 
"  necessary  documents  at  the  Connty  Court  at  which  the  matter 
"  of  application  will  be  consideri'd."— County  Court  Probate 
Rules,  r.  7. 

It  is  to  be  noticed  that  the  last  cited  rule  provides  for  the 
production  of  the  original  will  and  other  necessary  documents 

Aayot  .atlhehaurof  ,  iu  thv  liMm,  the  Judge  of  th  u 

Court  will  proceed  to  make  ■  decreo  for  ihc  Krant  [oi',  revocnlinn]  of  probate  of 
the  will  [or,  Ipllera  of  BdmiuigtraiioQ  in  Ibc  goodi],  of  [hrre  iiitert  nafne  aiid 
adilrfit  oftntalnr  or  inlftlafe],  imleH  caiiac  he  then  Bhornn  (o  the  contnuT; 
and  you  iire  hereby  informed  that,  if  pa  do  not  attend  on  that  diy,  the  Judge 
may  proceed  to  m^ike  lurh  decree  in  your  Hbwnce. 
Dated  thia  't«y  "f  ,  18     . 

To  the  pkui.i.i  [v,  defendant]. 
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by  the  district  registrar.     The  production  of  documents  by  wii- 
nesses  generally  will  be  dealt  with  later  on  {n). 

(4.)  In  the  next  place^  it  is  necessary  to  consider  the  various  (4.)  Inter- 
interlocutory  applications  which  may  be  made  in  a  probate  locatory 

acdon«  appUcations. 

The  ordinary  "  County  Court  Rules "  being,  as  we  have  Any  applica- 
seen  (o\  expressly  made  applicable  to  probate  actions  pending  tion  which 
in  the  County  Court,  it  would  appear  to  follow  that  any  appli-  p^y^  m^'^o 
cation  which  may  be  made  in  an  ordinary  action  will,  if  proper  iJJtion^nwS' 
gronnds  for  it  be  shown,  also  be  entertained  in  a  probate  action,  be  granted 
For  the  details  and  the  practice  of  such  applications,  reference  in  a  probate 
most  be  made  to  previous  pages  of  this  work  ( p).  action. 

There  appears,  however,  to  be  four  applications  which  are  pour  appli.-a- 
especially  applicable  to  probate  actions.    These  are  : — {a,)  Ap-  tions  peculiar 
pbcations  as  to  the  custody  and  preservation  of  testamentary  *o  probate 
papers  ;  {h.)  Applications  for  the  appointment  of  an  adminis-  *<^'<**^8- 
trator  pendente  Uta ;  (c.)  AppUcations  for  directions  as  to  the 
mode  of  trial ;  and  {d.)  Applications  for  the  examination  of 
witnesses  abroad.    Each  of  these  four  applications  requires  to 
be  dealt  with  and  considered. 

(a.)  The  Probate  Division  of  the  High  Court  has  power  to  (a.)  Applica- 
arder  the  production  of  any  instrument  purporting  to  be  testa-  *;<*""  "  *? 
mcntaiy,  iid  to  direct  the  examination  of  any  i^rson  having  *^\S^f ' 
knowledge  of  any  such  instrument,  whether  any  suit  or  other  auction  of 
]noceeding  shall  or  shall  not  be  pending  in  the  Court  with  re-  testamentary 
spect  to  any  probate  or  administration  {q).    It  is  presumed  papers. 
that,  having  regard  to  the  powers  conferred  upon  the  County 
Courta  by  section  10  of  "  The  Court  of  Probate  Act,  1858 ''  (r), 
a  similar  power  is  possessed  by  the  County  Courts  where  the 
application  for  production  of  a  testamentary  instrument  is  made 
pendente  lite.    The  enactment  in  question  is  contained  in  '^  The 
Court  of  Probate  Act,  1857,"  and  is  as  follows  : — 

**  The  Court  of  Probate  may,  on  motion  or  petition,  or  other-  The  Court 
**  wise,  in  a  summary  way,  whether  any  suit  or  other  proceeding  ™*y  ^^^'^ 
**  shall  or  shall  not  be  pending  in  the  Court  with  respect  to  any  tfon^^Tt^- 
"  probate  or  administration,  order  any  person  to  produce  and  tamentarj- 
'•  bring  into  the  principal  or  any  district  registry,  or  otherwise  papers,  and. 
**  as  the  Court  may  direct,  any  paper  or  writing  being  or  pur-  i"  order  to  as- 
"  porting  to  be  testamentary,  which  may  be  shown  to  be  in  the  u^'^hg^^^a 
"  poflsession  or  under  the  control  of  such  person  ;  and  if  it  be  adminUter"**^ 

not  shown  that  any  such  paper  or  writing  is  in  the  possession  interroga- 

or  under  the  control  of  such  person,  but  it  shall  appear  that  toricH. 

there  are  reaaonable  erounds  for  believing  that  he  has  the 

knowledge  of  any  such  paper  or  writing,  the  Court  may  direct 


M 
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fn)  1\m^,  p.  864. 
fi  See  ante^  p  852. 
p)  Ante,  Book  U.  p.  341  -420. 
'  20  &  21  Vict.  c.  77, ».  26,  infra. 
Antt,  p.  855. 
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The  Court 
o/ProbaU 

Act,  1857, 


The  proil  ac- 
tion of  taB- 

tameDbtry 
li&pen  ftim 
bljtajnabtc  by 


Tilt  Court 
of  Probate 
Act,  1858, 


"  Buch  pereon  to  attend  for  the  pnrpoae  of  being  examiDed  in 
"  open  Court,  or  npon  interrogatories  respecting  the  Bame,  and 
"  such  person  shall  he  bound  to  answer  such  questions  or  inter- 
"  rogatories,  and,  if  so  ordered,  to  produce  and  bring  in  snch 
"  paper  or  wTlting,  and  shall  l>e  sabject  to  the  like  process  of 
"  contempt  in  case  of  default  in  not  attending  or  in  not  answcr- 
"  ing  such  questions  or  intenx^atories,  or  not  bringing  in  such 
"  paper  or  WTiting,  as  he  wonld  have  been  subject  to  in  case  ho 
"  liad  been  a  party  to  a  suit  in  the  Court  and  bad  made  snch 
"  default ;  and  the  costs  of  any  such  motion,  petition,  or  other 
"  proceeding  shall  be  in  the  discretion  of  the  Court." — 20  &  2] 
Vict.  c.  77,  s.  26. 

The  production  of  testamentary  papers  is  still  farther  facili- 
tated by  giving  to  the  registrar  of  the  Probate  Division  power 
to  issue  a  siihpana  rei^uiring  any  person  to  produce  any  testa- 
mentary paper  or  writing  which  may  be  shown  to  be  *'»i  (h« 
possession,  tiHIhin  the  poirer,  or  under  ike  control  of  such  person" 
On  this  snbject,  "  The  Court  of  Probate  Act,  1858,"  provides 
as  follows  r — 

"  It  shall  be  lawful  for  a  registi'ar  of  the  principal  registry  of 
"  the  Court  of  Probate,  and  whether  any  suit  or  other  proceed- 
"  ing  shall  or  shall  not  lie  jwruling  in  the  said  Court,  to  issne  a 
"  siilnxuua  requiring  any  |ierson  to  produce  and  bring  into  the 
"  principal  or  any  district  registry,  or  otherwise,  as  in  the  said 
"  subpoina  may  be  directed,  any  jiaper  or  writing  being  or  pur- 
"  ]K>rting  to  be  testamentary,  which  may  bo  shown  to  be  in  tbe 
"  possession,  within  the  power,  or  under  the  control  of  such 
"  person  ;  and  such  person,  upon  being  duly  served  with  the 
"  said  snbpu;na,  shall  l>e  bound  to  produce  and  bring  in  sneh 
'  paper  or  writing,  and  shall  i>e  snoject  to  the  like  process  of 
jf  default,  as  if  he  Ladb 
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"  deceased  person,  or  for  obtaining,  recalling,  or  revoking  any  of  adminis- 
**  probate  or  any  grant  of  administration,  the  Court  of  Probate  tniorpen' 
**  may  appoint  an  admim'strator  of  the  personal  estate  of  such  ^^^  '^• 
^  deceased  person  ;  and  the  administrator  so  appointed  shall  His  rights 
"  have  all  the  rights  and  powers  of  a  general  administrator,  *"^  powers. 
"  other  than  the  nght  of  distributing  the  residue  of  such  per-  The  Court 
**  sonal  estate ;  and  every  such  administrator  shall  he  subject  to  9f  f^?^ 
"  the  immediate  control  of  the  Court,  and  act  imder  its  direc-  -^^^857, 
"  tion."— 20  &  21  Vict.  c.  77,  s.  70.  '•  '"* 

"  It  shall  be  lawful  for  the  Court  of  Probate  to  appoint  any  Such  adminis- 
"  administrator  appointed  as  aforesaid  or  any  other  person  to  ^^^  °!*La** 
"  be  receiver  of  the  real  estate  of  any  deceased  person  pending  ^ccWw  of 
"  any  suit  in  the  Court  touching  the  validity  of  any  will  of  such  leai  estate. 
**  deceased  person  by  which  his  real  estate  may  be  aflTccted,  and  y^  Court 
"  such  receiver  shall  have  such  power  to  receive  all  rents  and  of  Probate 
"  profits  of  such  real  estate,  and  such  powers  of  letting  and  Act,  1857, 
**  managing  such  real  estate,  as  the  Court  may  direct." — 20  &  «•  71. 
21  Vict.  c.  77,  8.  71. 

"  The  Court  of  Probate  may  direct  the  administrators  and  Bemuncration 
**  receivers  appointed   pending   suits  involving  matters  and  ?Lto™*"*d 
"  causes  testamentary  shall  receive  out  of  the  personal  and  real  recei"re!^ 
"  estate  of  the  deceased  such  reasonable  remuneration  as  the  jj^^  q^^.^ 
«  Court  think  fit."— 20  &  21  Vict.  c.  77,  s.  72.  of  ProbaU 

(f.)  Applications  as  to  the  mode  of  trial  should  be  made  to  Act,  1857, 
the  Comity  Court,  whether  the  probate  action  was  originally  «.  72. 
commenced  therein  or  only  remitted  thereto  by  the  Probate  (c.)  Applica- 
Division  of  the  High  Court  (s).  tions  as  to 

"  The  Court  of  Probate  Act,  1857,"  provides  as  follows  :—     ™°^«  °^  *"*^- 
**  It  shall  be  lawful  for  the  Court  of  Probate  to  cause  any  Cpurt  may 
question  of  fact  arising  in  any  suit  or  proceeding  under  this  ^^^f^f^ 
Act  to  be  tried  by  a  special  or  common  jury  before  the  Court  tTbe^tried 
"  itself,  or  by  means  of  an  issue  to  be  directed  to  any  of  the  by  jury  or 
**  Superior  Courts  of  common  law,  in  the  same  manner  as  an  before  itself, 
"  issue  may  now  be  directed  by  the  Court  of  Chancery,  and  ^.  ^^J^^^ 
**  such  question  shall  be  so  tried  by  a  jury  in  any  case  where  an  ^^^  ^0^^. 
**  heir-at-law,  cited  or  otherwise  made  party  to  the  suit  or  pro-  Heir-at-law 
•*  ceeding,  makes  application  to  the  Court  of  Probate  for  that  entitleti  to 
**  purpose  ;  and  in  any  other  case  where  all  the  parties  to  the  ^^^  ^l^ 
•*  suit  or  proceeding  concur  in  such  an  application,  and  where  ^^^  ^^ 
**  any  party  or  parties  other  than  such  heir-at-law  make  a  like  trial  by  jury 
"  application  (the  other  party  or  parties  not  concurring  therein),  wiu  be  con- 
«  and  the  Court  shaU  refuse  to  cause  such  question  to  be  tried  ^^^  ^  ^ 
•*  by  »  juiy,  such  refusal  of  the  Court  shall  be  subject  to  appeal  |^  *^  ^^^ 
"  as  herein  provided."— 20  &  21  Vict.  c.  77,  s.  85  (0-  ofPrZue 

id.)  When  witnesses  are  abroad  or  unable  to  attend  at  the  ^^f  1857 
bearing,  application  should  be  made  to  the  County  Court  to  $.  35. 

(•)  Xorria  r.  Allm,  32  L.  J.  N.  S.  P.  &  M.  3 :  2  S.  &-  T.  GOl, 
«•  ...-.--.-    ..     .  ,  . 


In  eajM  where  a  triftl  by  jury  ia  directed  under  the  above  section  Ihe 
ifciir^  for  trial  most  be  settled  aa  directed  below. 

VOL.  If.  3  K 
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TheCmirt 
ofPnhaU 
AH,  1857. 


(5.)Prep>i- 

nitiaiu  for 
Ilia]. 


issQC  a  commiBsion  nnder  the  following  section  of  "  The  Conrt 
of  Probate  Act,  IX.'.T  :  "— 

"  Provided,  that  where  n  witness  in  any  Bnch  matter  (w)  is 
"  out  of  the  jurisdiction  of  the  Court,  or  where,  by  reason  of 
"  bis  ilhieSB  or  otherwise,  the  Court  shall  not  tliii^  fit  to  en- 
"  force  the  attendance  of  the  witness  in  open  Conrt,  it  shall  be 
"  lawful  for  the  Court  to  order  a  commission  to  isene  for  the 
"  examination  of  such  witness  on  oath,  upon  interrogatories 
"  or  otherwise,  or  if  the  witness  be  within  the  jnrisdiction  of 
"  the  Court  to  order  the  esaminatlon  of  such  witness  on  oath, 
"  upon  interrogatories  or  otherwise,  before  any  officer  of  the 
"  said  Court,  or  other  person  to  be  named  in  snch  order  for  the 
"  purpose  ;  and  all  the  powers  given  to  the  Courts  of  law  at 
"  Westminster  by  the  A-cts  of  the  thirteenth  year  of  King  Geoi^ 
"  the  Third,  chapter  sixty-three,  and  of  the  first  year  of  King 
"  ^yilliam  the  Fourth,  chapter  twenty-two,  for  enabling  the 
"  Courts  of  law  at  Westminster  to  issne  commissions  and  give 
"  orders  for  the  cx.iniination  of  witnesses  in  actions  depending 
"  in  such  Courts,  and  to  enforce  such  es  ami  nation,  and  all  the 
"  provisions  of  the  said  Acts,  and  of  any  other  Acts  for  en- 
"  forcing  or  otherwise  applicable  to  such  examination,  and  the 
"  witnesses  examined,  sball  extend  and  be  applicable  to  the  said 
"  Court  of  Probate  and  to  tlie  examination  of  witnesses  nnder 
"  the  commissions  and  orders  of  the  said  Court,  and  to  the 
"  witnesses  examined,  as  if  such  Conrt  were  one  of  the  Courts 
"  of  law  at  Westminster,  and  the  matter  before  it  were  an 
"  action  pending  in  such  Court."— ^0  &  21  Vict,  c  77.  B.  S2. 

(5.)  As,  in  the  case  of  ordinary  actions,  there  are  variooB 
preparations  for  trial  which  the  practitioner  is  required  to  make. 
I''ur  the  practice  as  to  these  preparations,  and  Bug(j:estions  as  to 
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The  fonn  of  an  issue  for  a  jury  may  be  as  in  the  foot-note  (y).  Ponn  of 
(b.)  Next,  it  has  been  seen  (z)  that  apphcations  as  to  mooe  iBsue. 
of  trial  may  be  made  to  the  County  Court,  and  that  a  trial  by  (b.)  Proceed- 
jury,  or  before  the  Court  itself,  without  a  jury,  may  be  directed,  ings  to  snm- 
Where  a  trial  by  the  Court  and  jury  is  directed,  certain  steps  J?®**  ^^  i^^ 
have  to  be  taken,  by  way  of  preiwration  for  such  trial,  which  dered?  ^^' 
ire  sufficiently  indicated  by  the  following  sections  of  "The 
Court  of  Probate  Act,  1857  "  :— 

**  When  the  Court  shall  order  a  question  of  fact  to  be  tried  Powers  of  the 
"  before  itself  by  a  jury,  the  Court  may  make  all  such  rules  and  c<?"^  ^^^  ^^ 
**  orders  upon  the  sheriff  or  any  other  person  for  procuring  the  Jj^^  ^^  ^^' 
"  attendance  of  a  special  or  common  jury  for  the  trial  of  such  jj,°^.  ^  * 
"  question  as  may  now  be  made  by  any  of  the  Superior  Courts  ^7^^  q^^^j.^ 
**of  Common  Law  at  Westminster,  and  may  also  make  any  of  Probate 
"  other  orders  which  to  such  Court  may  seem  requisite  ;  and  Act,  1867, 
**  every  such  jury  shall  consist  of  persons  possessing  the  quali-  «.  36. 
^  fications,  and  shall  be  struck,  sununoned,  balloted  for,  and 
•*  called  in  like  manner  as  if  such  jury  were  a  jury  for  the  trial 
•*  of  any  cause  in  any  of  the  said  Superior  Courts  ;  and  every 
"  juryman  so  summoned  shall  be  entitled  to  the  same  rights, 
*^  and  subject  to  the  same  duties  and  liabilities,  as  if  he  had 
*•  been  duly  summoned  for  the  trial  of  any  such  cause  in  any 
**  of  the  said  Superior  Courts ;  and  every  party  to  any  such 
"  proceeding  shall  be  entitled  to  the  same  rights  as  to  challenge 
•*  and  otherwise  as  if  he  were  a  party  to  any  such  cause  ;  and 
**  generally  for  all  purposes  of  or  auxiliary  to  the  trial  of  ques- 
*•  lions  of  &ct  by  a  jury  before  the  Court  itself,  and  in  respect 
**  of  new  trials  thereof,  and  also- for  all  purposes  in  relation  to 
"  or  consequential  upon  the  direction  of  issues,  the  Court  of 
**  Probate  shall  have  the  same  jurisdiction,'  powers,  and  au- 
"  thority  in  all  respects  as  belong  to  any  Superior  Court  of 
**  Common  Law,  or  to  any  Judge  thereof,  or  to  the  High  Court 
"  of  Chancery,  or  any  Judge  thereof,  for  the  like  purposes." — 
SO  &  21  Vict.  c.  77,  s.  86.  • 
f        (e,)  Thirdly,  as  to  procuring  the  attendance  of  witnesses,  (c)  Process  to 
k     •*  the  Court  of  Probate  Act,  1 857,"  provides  as  follows  :—  ^Slnw  of 

I        **  The  Court  of  Probate  may  require  the  attendance  of  any  ^tncssM*  ° 
'     "  party  in  person,  or  of  any  person  whom  it  may  think  fit  to  p     ^^ 
I     **  examine  or  cause  to  be  examined  in  any  suit  or  other  proceed-  enforce  at- 
i     **  TDg  in  respect  of  matters  or  causes  testamentary,  and  may  tendance  of 
i     **  examine  or  cause  to  be  examined  upon  oath  or  affirmation,  as  witnesses, 
F     **  Ibe  case  may  require,  parties  and  witnesses  by  word  of  mouth,  ^^  *?  ^if®®* 

^       ,.       >•  -ir        1^   j»  /*,  ',1    ''         ..1       .  »     examination 

^     "  and  may,  either  before  or  after  or  with  or  without  such  ^q  intenoga- 

l'  torics. 

1;         (y)  In  Her  lUiestjr^  Court  of  Probate. 


I 


A.  B.  v.  C.  D. 

A.  B.  the  [plaintiff  or  defendant]  avers,  and  C.  D.  the  [defendant  or 

fkintifri  deniettliat  \%ere*et  out  each  question  at  issue  between  the  parties,  and 
rtpemt  tke  form  us  often  as  wuiy  be  neeessarff  ;  and  conclude] . 

ThawfoTP  let  a  imr  come. 


Tkt  Court 
o/ProbaU 
Act,  1857, 


{d.)?mexm 
to  «ecnrc  the 
eviilcDce  of 
documents. 

Attendance 
of  probftte 
ofScen  with 
origins!  billi. 
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"  examination,  canse  them  or  any  of  tbem  to  be  examined  on 
"  interrogatories,  or  receive  their  or  any  of  their  affidavits  or 
"  solemn  affirmations,  as  the  case  may  he  ;  and  the  Court  may 
"  by  Tvrit  require  snch  attendance,  and  order  to  be  produced 
"  before  itself  or  otherwise  any  deeds,  evidences,  or  writings, 
"  In  the  same  form,  or  nearly  as  may  be,  aa  that  in  which  a 
"  writ  of  subpeena  ad  iesiificandum,  or  of  subpana  duces  leeum, 
"  is  now  issued  by  any  of  Her  Majesty's  Superior  Courts  of  Law 
"  at  ■Westminster ;  and  every  person  disobeying  any  such  writ 
"  shall  be  considered  as  in  contempt  of  the  Couri^  and  also  be 
"  liable  to  forfeit  a  sum  not  exceeding  one  hundred  pounds." — 
2(t&2l  Vict,  c,  77,  s.  24. 

The  powers  conferred  by  the  above  section  on  the  Court  of 
Probate,  may  be  exercised  I  y  the  County  Courts,  together  with 
the  powers  expressly  conferred  upon  it  by  section  25  of  the  same 
Act  (a). 

(t/.)  Lastly,  as  regards  the  evidence  of  doctiments,  there  are 
certain  preparations  which  require  to  be  made.  The  Court 
may  order  the  production  before  itself  or  otherwise  any  deeds, 
evidences,  or  writings,  by  means  of  a  subpana  duces  tecum  (6). 

And,  as  we  have  also  seen  (r),  the  registrar  of  the  County 
Court  at  the  time  that  he  issnes  the  notices  in  proceedings  for 
the  revocation  of  the  grant  of  probate  or  letters  of  administra- 
tion, shall  give  notice  by  post,  according  to  Form  (C),  to  the 
district  registrar,  by  whom  the  probate  or  letters  of  administra- 
tion have  been  granted,  to  jtrodvce  the  ordinal  will  or  other 
necessary  documents  at  the  County  Court  at  which  the  matter 
of  tlic  application  will  be  considered  (d). 

In  addition  to  procuring  the  attendance  of  the  officers  of  the 
Court  of  Prolmte  with  original  wills  and  other  documents,  the 
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md  of  the  requisite  afiSdavit  (A),  is  satisfied  that  the  Connfcy 
.'ourt  has  jurisdiction,  he  is  to  issue  a  notice  to  the  defendant, 
ind  to  the  plaintiff  or  his  agent,  according  the  Form  (B.)  (i). 
These  notices  to  the  parties  are  required  to  be  issued  ten  clear 
lays  before  the  day  on  which  the  Judge  shall  proceed  to  make 
i  decree  in  the  matter  (t).  In  case  the  parties  do  not  attend 
Lt  the  hearing  the  Judge  may  adjourn  the  case  or  pronounce  a 
leeree  in  their  absence.  On  this  subject  **The  Probate  Rules, 
858,"  provide  as  follows : — 

"  Upon  the  day  mentioned  in  the  notice,  the  Judge,  whether  Jndge  may 
'  lK)th  parties  are  then  before  him  or  not,  may  proceed  to  con-  ^vo^  of 
*  mder  the  matter  of  the  application,  and  to  make  a  decree  ^^*  ^f 
'  thereon,  or  he  may  adjourn  the  proceedings  from  time  to  parties  or 
'  time  as  he  may  think  fit."— Court  of  Probate  Rules,  r.  9.         adjourn  it 
At  the  trial  the  Judge  may  adjourn  the  case  if  he  think  fit.  Court  of 
tnder  a  rule  already  cited  (k).    He  may  also  stay  proceedings,  Probate 
n  the  ground  that  the  Court  has  no  jurisdiction  (Z).    Or  he  ^^^9  rule  0, 
nay  pronounce  a  decree.  What  the 

As  regards  a  stay  of  proceedings,  on  the  ground  of  want  of  ^"^^^ 
urisdiction,  "  The  Court  of  Probate  Act,  1857,"  provides  that,  ^  ^j^ 
^  Where  it  shall  be  shown  to  the  Judge  of  a  County  Court  that  the  caae. 
'  the  place  of  abode  and  state  of  the  property  of  a  testator  or  stay  ©f  pre- 
'  intestate,  has  not  been  correctly  stated  in  the  prescribed  ccedinga. 
mffidaTit  (m),  and  if  correctly  stated,  would  not  have  autho- 
rised him  to  exercise  his  contentious  jurisdiction,  he  shall 
stay  all  further  proceedings  in  his  Court  in  the  matter,  leaving 
any  party  to  apply  to  the  Court  of  Probate  for  such  grant  or 
rerocation,  and  making  such  order  as  to  the  costs  of  the  pro- 
ceedings before  him  as  he  may  think  just "  (n). 
is  r^aids  the  mode  of  trial,  it  may  take  place  (a.)  before  Mode  of 
Judge  alone,  or  (5.)  before  the  Judge  and  jury.  trial. 

I.)  If  the  trial  takes  place  before  the  Judge  alone,  he  has  the  (a.)  Before 
B  powers  as  he  would  have  if  he  were  trying  an  ordinary  ^^^e^  *lo»^o 
m  in  the  County  Court.     On  this  subject  "The  Court  of 
«te  Act,  1857,"  provides  as  follows  : — 

rhe  Judge  of  any  County  Court  before  whom  any  disputed  Powers  of 
stion  shall  be  raised  relating  to  matters  and  causes  testa-  •^^^^k®  ** 
itary  under  this  Act  shall,  subject  to  the  rules  and  orders  *" 
er  this  Act,  have  all  the  jurisdiction,  power,  and  autho-  ^^^^ 
to  decide  the  same  and  enforce  judgment  therein,  and  to  ^  t^'j 
pce  orders  in  relation  thereto,  as  if  the  same  had  been  an  ^  ^^        ' 
lary  action  in  the  County  Court." — 20  &  21  Vict.  c.  77, 


Rule  4,  anifj  p.  861 ;  and  21  &  22  Vict.  c.  95,  s.  10,  anUy  p.  Soo 

Kale  6,  €mU,  p.  862. 

Kale  9,  twra. 

20  k,  21  Vwt.  c.  77,  ».  67,  infra. 

See  «ii<tfj9p.  855,  861,  as  to  this. 

20  &  21  Vict.  c.  57,  8.  57,  ante,  p.  856. 


coryrr  ojrET  pKicncE 


[to.  IT. 


(I.)  If  the  trliJ  u^€s  j:-l»oe  l*f««  tie  Judge  and  jmy,  lie 
hat  tht  suEi^  f-c-vei^  ii  is  T-rtKHiied.  as  are  coaftned  npon  the 
Prr-t-ate  I/ivisi.n  <-f  ifc^  Hirh  C<-En  bj  section  36  of  "  The 
Coart  i-f  Prolate  Ac;,  1  '•.h~  "  '  o i. 

Tit  fyJowing  Btcd'-ci  of  -  The  Comt  of  IVtbate  Act,  1857," 
vAm^  w  tvidtnce  in  pr-i-hMt  t&Tiats : — 

•^  Subject  to  the  rdgnlaiiotiE  to  t<e  (stablidied  bj  such  raka 
'•  and  orders  as  afoneaid.  lie  wi'.nfssE*.  and  where  accefearj 
"  th*^  farties.  in  all  contenrions  ma:;ei3  wh«e  their  attendance 
"  can  be  had.  shall  be  examined  orallv  bj  or  before  the  Judge 
"  in  open  Court  :  PrOTided  alwajs,  that,  subject  to  any  snch 
**  regulations  as  afore^d.  the  fairies  shall  be  at  lib^ty  to 
"  TCTify  their  respective  cases,  in  whole  or  in  part,  by  affidavit, 
"  but  BO  that  the  deponent  in  everr  sach  affidavit  sball,  on  the 
"  ^iphcation  of  the  opposiie  panr.  be  subject  to  be  ctobs- 
"  examined  by  or  on  behalf  of  snch  opposite  party  orally  in 
"  o])en  Court  as  aforesaid,  and  after  sach  croes-ciamination 
"  inay  Ijc  re-examined  orally  in  open  Court  as  aforesaid  by  or 
"  'in  Ivjhalf  of  the  partr  by  vhom  such  affidavit  was  filed." — 
L'0&  -n  Vict.  c.  77,8.  31." 

■■The  rules  of  evidence  observed  in  the  Superior  Courts  of 
"  ConimoD  Law  at  Westminster  shall  be  applicable  to  and 
"  "iljw.-nci  in  the  trial  of  all  qnesti-jns  of  fact  in  the  Court  of 
"  I'PiUte."— 20  &  21  Vict.  C.  77.  S.  ;J3. 

"  In  any  a/.-tion  at  law  or  suit  in  equity,  where,  according  to 
"  the  ex'wtiu}^  law,  it  would  be  necessary  to  produce  and  prove 
"  an  ori^nal  will  in  order  to  establish  a  demise  or  other  testa- 
"  iiieiitary  disjioflition  of  or  affixrtiiig  real  estate,  it  shall  be  law- 
"  ful  for  the  jiarty  intending  to  establish  in  proof  such  devise 
other  t**tonentary  ilisuositioa  tt>  give  u>  tiiu  o^ipoail-e  part^. 
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**  original  will  shall  be  produced  and  proved,  it  shall  be  lawful  of  proof  of 
**  for  the  Court  or  Judge  before  whom  such  e^^dence  shall  be  will. 
"  given  to  direct  by  which  of  the  parties  the  costs  thereof  shall  TJie  Court 
"  be  paid."— 20  &  21  Vict.  c.  77,  s.  C5.  of  Probate 

The  Judge  has  expressly  conferred  upon  him,  by  an  enact-  -^^^  ^^^*^* 
ment  already  cited,  full  power  to  decide  any  disputed  question  *•  ^^' 
which  shall  be  raised  relating  to  matters  and  causes  testa-  Decree, 
mentaiy  and  to  enforce  judgment  therein  (  «). 

As  regards  the  form  of  the  decree,  "  The  Probate  Rules,  Form  of 
1858,"  provide  as  follows  :—  decree. 

"  The  decree  shall  be  according  to  form  (E.)  annexed  (q),  Copy  of 
"  and  a  copy  of  such  decree  shaU  be  sent  by  post  to  the  ^^^  ^  ^ 
"plaintiff  and  defendant."— The   Court  of  Probate   Rules,  ^piaS 

Rule  10.  and  defen- 

Where  the  decree  of  the  Court  is  in  favour  of  the  vahdity  of  dant 
a  disputed  will,  such  decree  binds  the  persons  interested  in  the  The  County 
real  estate  as  well  as  other  parties.     On  this  subject  "The  Court  Fro- 
Court  of  Probate  Act,  1857,"  provides  as  follows  :—  ^«^«  -K"^» 

"  Where  probate  of  such  will  is  granted  after  such  proof  in  ^^  ^^* 
"  solemn  form,  or  where  the  validity  of  the  will  is  otherwise  de-  Effect  of 
"  clared  by  the  decree  or  order  in  such  contentious  cause  or  <^®^^^- 
"  matter  as  aforesaid,  the  probate,  decree,  or  order  respectively  ^f'^J®  ^^'^ 
**  shall  enure  for  the  benefit  of  all  persons  interested  in  the  real  ?^  ^emn*^ 
•*  estate  aftected  by  such  will,  and  the  probate  copy  of  such  fon^^  or  ^e. 
"  wiU,  or  the  letters  of  administration  with  such  will  annexed,  dared  valid 
"  or  a  copy  thereof  respectively,  stamped  with  the  Seal  of  Her  ^y  Court,  to 
**  Majesty's  Court  of  Probate,  shall  in  all  Courts,  and  in  all  Hf^^^"^^® 

6Tlu6TlCC  or 

"suits  and  proceedings   affecting  real   estate,    of   whatever  the  validity 

**  tenure  (save  proceedings  by  way  of  appeal  under  this  Act,  or  and  contents 

"  for  the  revocation  of  such  probate  or  administration),  be  re-  of  the  original 

*  ceived  as  conclusive  evidence  of  the  validity  and  contents  of  ^^• 

**  such  will,  in  like  manner  as  a  probate  is  received  in  evidence  Effect  of  dc- 

**  in  matters  relating  to  the  personal  estate  ;  and  where  probate  ^'^IJfJ^g  ^^ 

"  is  refosed  or  revoked,  on  the  ground  of  the  invaUdity  of  the  ^dcr  the 

(p)  20  Jb  21  Vict.  c.  77,  B.  56 ;  ante,  p.  869. 

(«)  The  fonn  of  decree  which  in  accordance  with  the  above  Rule  Ib  provided 
k  tJM  Appendix  to  **  The  County  Court  Probate  Bules  "  is  as  follows  :— 

In  the  County  Court  of  ,  holden  at 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

rpoB  the  heiring  of  the  appUcation  in  this  cause,  at  a  Court  holden  this  day, 
h  i*  decreed  u  foUows : — 

[Here  set  out  the  decree.] 
And  it  ia  ordered,  that  the  do  pay  the  sum  of  for  the  's 

cwta,  and  that  the  same  be  paid  to  the  registrar  of  this  Court  on  the 
day  fii  ,  18    . 

ii'iTtn  under  the  seal  of  this  Court,  this  day  of  ,  18     . 

By  order  of  the  Court. 

,  Ilogifltrar. 
Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office]  from  ten  tUl 
four,  except  on  ,  when  the  office  will  be  closed  at  one. 
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will  not  re- 
ceivable in 
evidence  ex- 
cept on  appeal 
from  such 
decree. 

The  Court 
of  Probate 
Act,  1857, 
8,  62. 

Transmission 
of  certificate 
of  decree  by 
registrar. 


Certificate  of 
decree  for 
grant  or  re- 
vocation of 
probate  or 
administra- 
tion to  be 
transmitted 

District 
Registrar. 

TJie  Court 
of  Probate 
Act,  1857, 
s,  55. 


Form  of 
certificate. 

Plaintiff  to 
deliver  it  to 
Registrar, 
within  pre- 
scribed time, 
duly  8tami)ed, 
and  if  he  make 


"  will,  or  the  invalidity  of  the  will  is  otherwise  declared  by 
**  decree  or  order  under  this  Act,  such  decree  or  order  shall 
"  enure  for  the  benefit  of  the  heir-at-law  or  other  persons 
'*  against  whose  interest  in  real  estate  such  will  might  operate, 
*'  and  such  will  shall  not  be  received  in  evidence  in  any  suit  or 
"  proceeding  in  relation  to  real  estate,  save  in  any  proceeding 
"  by  way  of  appeal  from  such  decrees  or  orders." — 20  &  21 
Vict.  c.  77,  s.  Q2, 

As  soon  as  the  decree  for  the  grant  or  revocation  of  a  probate 
or  administration  is  made,  the  Registrar  of  the  County  Court 
must  transmit  a  certificate  of  such  decree  to  the  district  R^is- 
trar  of  the  Probate  Court  District  in  which  the  testator  or  in- 
testate was  sworn  to  have  his  fixed  place  of  abode  at  the  time 
of  his  decease,  with  a  view  to  the  subsequent  issue  of  probate 
or  administration.  The  following  section  of  "The  Court  of 
Probate  Act,  1857,"  directs  this  step  to  be  taken  : — 

'*  On  a  decree  being  made  by  a  Judge  of  a  County  Court  for 
"  the  grant  or  revocation  of  a  probate  or  administration  in  any 
"  such  cause,  the  Registrar  of  the  County  Court  shall  trans- 
"  mit  to  the  district  Registrar  of  the  district  in  which  it  shall 
"  have  been  sworn  that  the  deceased  had  at  the  time  of  his 
"  decease  his  fixed  place  of  abode  a  certificate  under  the  seal  of 

the  County  Court  of  such  decree  having  been  made,  and 

thereupon,  on  the  application  of  the  party  or  parties  in  favour 
"  of  whom  such  decree  shall  have  been  made,  a  probate  or  ad- 
"  ministration  in  compliance  with  such  decree  shall  be  issued 
"  from  such  district  Registry  ;  or,  as  the  case  may  require,  the 
"  probate  or  letters  of  administration  theretofore  granted  shall 
**  be  recalled  or  varied  by  the  district  Registrar  according  to 
'*  the  effect  of  such  decree."— 20  &  21  Vict.  c.  77,  s.  55. 

On  the  same  subject  "  The  Probate  Rules,  1858,"  provide  as 
follows  : — 

"  The  certificate  to  be  given  by  the  Registrar  of  a  County 
"  Court  under  section  55  of  20  &  21  Vict.  c.  77  shall  be  ac- 
"  cording  to  form  (D.)  (r)  annexed  ;  and  on  or  before  the  day 
"  mentioned  in  the  notice,  the  plaintiff  shall  deliver  to  the 
"  Registrar  such  form  stamped  with  the  proper  duty  thereon, 
"  and  the  cause  shall  not  proceed  until  such  form  duly  stamped 
"  is  so  delivered,  provided  that  the  defendant  may  procure  and 

(r)  The  following  is  the  Form  (Form  D.),  provided  in  the  Appendix  to  the 
County  Court  Probate  Kules : — 
(Seal.) 

In  the  County  Court  of  ,  holden  at 

Between  A.  iJ Plaintiff  [address]. 

and 

CD Defendant  [address]. 

I,  A.  B.,  registrar  of  the  above  Couit,  do  hereby  certify  that  the  following 
decree  was  made  in  the  above  cause. 

[7/<Tr  act  out  the  decree]. 
Certified  under  the  seal  of  the  Court  this  day  of  ,  18    . 

Kegistrar  of  thiB  Court 


u 


a 


1 
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**  deliver  such  form  duly  stamped  if  the  plaintiff  shall  have  default  in  this 

*•  neglected  to  deHver  such  form  so  stamped/' — County  Court  respect,  dc- 

Prol»te  Rules,  r.  8.  fondant  may 

(7.)  As  r^ards  new  trials.  ^^^^^'  '*• 

When  the  trial  takes  place  before  a  jury,  an  express  power  of  (7-)  New 

granting  a  new  trial  is  conferred  on  the  Court  of  Probate,  and  *" 

a  similar  power  is,  therefore,- possessed  by  the  County  Court  (s).  ^^^^^  ^ 

The  application  for  a  new  trial  in  a  probate  action  tried  in  ^J^  *  "^^ 

the  Connty  Court  should  be  made  to  the  County  Court  itself,  ^^  ^^^^ 

and  not  to  the  Probate  Division  of  the  High  Court  (/).  Court  appli- 

(8.)  An  appeal  in  many  cases  exists  against  the  decision  of  a  cation  should 

County  Court  on  a  point  of  law  given  in  a  probate  action  in  the  ^  "^«« 

County  Court.  (8. )  Appeals. 

Such  right  of  appeal  is  conferred  by  "  The  Court  of  Probate  Appeal  to 

Act,  1857,"  which  provides  as  follows  : —  Probate  Divi- 

"  Any  party  who  shall  be  dissatisfied  with  the  determination  r°"r?^J?'^** 

"  of  the  Jud^e  of  the  County  Court  in  point  of  law,  or  upon  dwiaion  oi 

"  the  admission  or  rejection  of  any  evidence  in  any  matter  or  County  Court 

**  cause  under  this  Act,  may  appeal  from  the  same  to  the  Court  J«dge  on  a 

*•  of  Probate,  in  such  manner  and  subject  to  such  regulations  point  of  law. 

"  as  may  be  provided  by  the  Rules  and  Orders  to  be  made  Tf*^0<mrt 

**  under  this  Act,  and  the  decision  of  the  Court  of  Probate  on  ^"f^^o?^ 

"  TOch  appeal  shaU  be  final."— 20  &  21  Vict.  c.  77,  s.  68.  ^53 

The  Prol)ate  Division  of  the   High   Court  has,    as    just         *. 

stated  (ti),  no  jwwer  to  order  a  new  trial  of  a  cause  commeuced  oou^'court 

in  or  transferred  to  a  County  Court  (ar).  The  only  way  in  which  j^dge  can 

the  decree  of  the  Judge  of  a  County  Court  can  be  reviewed  is  only  be  re- 

by  appeal  under  section  58  of  20  &  21  Vict  c.  77,  ofi  the  ground  viewed  by 

that  the  Judge  has  decided  wrongly  upon  points  of  law  or  the  ^^^  *^i 

admission  or  rejection  of  evidence  {x).    Upon  questions  of  fact,  of  new  Sal. 

\hB  decision  of  the  County  Court  is  final  (ar).  Grounds  of 

(9.)  The  taxation  and  recovery  of  costs  in  probate  actions  in  appeal 

the  County  Court  next  calls  for  notice.  Decision  of 

First,  as  regards  the  scale  of  costs  which  will  be  allowed.  County  Court 

In  pursuance  of  the  powers  vested  in  them  by  Act  of  Parlia-  ^"^  ^^  * 

ment  (y),  the  County  Court  Judges,  with  the  approval  of  the  f^Thj^finr  1. 

Lord  Chancellor,  have  framed  the  following  order  : —  .^  .  Taxation 

•*  The  same  costs  and  charges  as  are  now  paid  by  counsel  and  and  recovery 

"  attorney  in    the   County   Courts   under  the  provisions  of  of  costs. 

"  section  33  of  the  Act  19  &  20  Vict.  c.  108,  shall  be  paid  to  On  wbat 

'*  connsel,  proctors,  solicitors  and  attorneys  in  respect  of  pro-  ^^^^^ 
**  ceedings  in  the  County  Courts  under  the  Acts  20  &  21  Vict. 


(0  20  *  21  Vict.  c.  77, 8.  86. 

(/)  See  ZealUy  r.  Veryard,  L.  R.  1  P.  &  M.  196 ;  S.  C.  36  L.  J.  N.  S.  P.  &  M. 
127. 

(«)  Supra. 

(x)  ifefl//ry  T.  Veryard,  L.  B.  1  P.  &  M.  196;  8.  C.  36  L.  J.  N.  S.  P.  &  M. 
127. 

(y)  21  &  22  Vict  c.  95,  ■.  13  (we  ante,  p.  861) ;  and  19  &  20  Vict.  c.  108 
(««•<#,  p.  862). 


are  aUowed. 

Order  as  to 
costs. 
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"  c.  77,  and  21  &  22  Viet,  c  95,  ese«pt  that  the  fee  to  coansel 
"  and  clerk  may  be  a  Enm  not  exceeding  £b  lUs."  (;). 

Secondly,  with  reference  to  the  taxation  of  costs,  "  The  Court 
of  Probate  Act,  1857,"  enacts  as  follows  : — 

"  The  bill  of  any  proctor,  attorney,  or  solicitor,  for  any  fees, 
chan;^  or  disbniscments  in  rcspect  of  any  business  trans- 
acted in  the  Court  of  Probate,  whether  contentious  ot  other- 
wise, or  any  matters  connected  therewith,  shall,  as  well 
"  between  proctor  or  attorney  or  solicitor  and  client,  as  between 
"  party  and  party, be  subject  to  taxation  by  any  one  of  the  Rcgifr- 
"  trare  of  the  said  Court,  and  the  mode  in  which  any  snoh  bill 
"  shall  be  referred  for  taxation,  and  by  whom  the  costs  of  taxa- 
tion shall  be  paid,  shall  be  regulated  by  the  rules  and  orders 
to  be  made  under  this  Act.  and  the  certificate  of  the  Re|^ 
"  trar  of  the  amount  at  which  snch  bill  is  taxed  shall  be  snbiect 
"  to  appeal  to  the  Jndge  of  the  said  Court." — 20  &  21  Vict, 
c.  77,  s.  9C. 

(10.)  The  mode  of  enforcing  the  judgments  and  orders  made 
by  County  Courts  in  probate  actions  is  the  only  subject  which 
now  remains  for  consideration. 

It  is  sufficient  to  etate  here  that  the  Connty  Conrt  posacsses 
the  like  powers  of  enforcing  all  ordere,  decrees,  and  jndgments 
made  or  given  by  the  said  Court  as  are  poEsesscd  by  the  Conrt 
of  Probate  under  section  25  of  "  The  Court  of  F'robate  Act, 
1857  "(a).  Moreover,  the  same  Act,  by  another  section  already 
cited  (b),  gives  the  Judge  of  any  County  Comt  before  whom 
any  disputed  question  shall  be  raised  relating  to  matters  and 
causes  tcstamentar}',  to  decide  the  same  and  enforce  indgment 
therein,  and  to  cnfonx  orders  in  relation  thereto,  as  if  the  same 
had  been  an  ordinary  action  in  the  Connty  Court  (c). 
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CHAPTER   XL 

JUBISDICTION  AND  PRACTICE  OF  THE  COUXTY  COUHT  AS  TO 
OBTAINTXG  GRANTS  OF  ADIITMSTRATIOX  TO  SMALL  ESTATES 
OF  DTTESTATES. 

It  already  has  been  mentioned  (a)  that  the  County  Courts,  Ntture  of  the 
in  addition  to  their  contentions  jurisdiction  under  the  Probate  ?^"V  9^^^ 
Act  (which  was  considered  in  the  last  chapter),  now  also  possess  j^^J^'^^IS' 
a  certain  non-contentious  jurisdiction  in  probate  matters.    This  estates  of 
non-contentious  jurisdiction  is,  however,  limited  to  this  :  that  intestates, 
where  a  person  dies  intestate  and  his  or  her  whole  property  does 
not  exceed  £100  in  value,  the  County  Court  may,  if  the  intes- 
tate be  a  man,  obtain  letters  of  administration  for  his  widow  or 
any  surviving  child,  or  for  any  surviving  child  (though  not  for 
a  surviving  husband),  if  the  intestate  be  a  married  woman. 

The  jurisdiction  in  question  was  conferred  upon  the  County  ProTfeioM  of 
Courts  by  an  Act  (b)  which  was  passed  in  the  year  1873,  and  "  ^®  ^?*"" 
which,  although  it  has  no  formal   short  title,  may  be  con-  J^^,Jj^id^ 
veniently  call^"The  Intestates' Widows  and  Children  Act,  Acts"  of  1878 
1873."    This  Act  only  provided  for  the  case  of  men  dying  and  1875. 
intestate  and  possessed  of  small  properties.    No  provision  was 
made  either  for  the  case  of  tcidotcs  dying  intestate  leaving  small 
property,  or  of  married  women  dying  similarly  posseted  of 
small  estate  and  leaving  a  husband  or  children  surviving.    One 
of  these  omitted  cases — that  of  a  married  woman  with  small 
property  dying  leaving  a  husband  or  children  is  still  unprovided 
fur.    Tne  other  case — that  of  a  married  woman,  who  possesses 
a  small  property,  dying,  leaving  a  husband  or  children — has 
now  been  provided  for  by  an  Act(c)  passed  in  the  year  1875, 
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and  which  (although  it,  like  its  predecessor,  has  no  formal  short 
title),  may  conveniently  be  c^ed  "  The  Intestates'  Widows 
and  Children  Act,  1875."  The  objects  and  general  provisions 
of  these  two  Acta  may  be  gathered  from  the  preamble  and  the 
first  section  of  each  of  them  respectively,  which  it  accordingly 
will  be  well  here  to  set  out : — 

"  Whereas  many  poor  persons  die  intestate,  possessed  of 
"  property  of  small  amount,  and  it  is  desirable  to  increase  the 
"  facilities  for  taking  out  letters  of  administration  to  their 
"  estates  and  efiects,  and  to  reduce  the  expenses  attending  the 
"  same  :     Be  it  therefore  enacted,  &c. 

"  ^Vhere  the  whole  estate  and  effects  of  an  intestate  shall  not 
"  exceed  in  value  the  sum  of  one  hundred  pounds,  his  widow 
"  or  any  one  or  more  of  hia  children,  provided  such  widow  or 
"  children  respectively  shall  reside  at  a  distance  exceeding  three 
"  miles  from  the  Registry  of  the  Court  of  Probate  nailing 
"  jurisdiction  in  the  matter,  may  apply  to  the  Registrar  of  the 
"  County  Court  within  the  district  of  which  the  intestate 
"  had  his  fixed  place  of  abode  at  the  time  of  his  death,  and  the 
"  said  Registrar  shall  fill  up  the  usual  papers  required  by  the 
"  Court  of  Probate  to  lead  to  a  grant  of  letters  of  admimstra- 
"  tion  of  the  estate  and  efi'ects  of  the  said  intestate,  and  shall 
"  swear  the  applicant  and  atteat  the  execution  of  the  adminis- 
"  tration  bond  according  to  the  practice  of  the  Court  of  Pn>- 
"  bal«,  and  shall  then  transmit  tlie  said  papers  by  post  to  the 
"  Registrar  of  the  Court  of  Probate  having  jurisdiction  in  the 
"  matter,  who  shall  in  due  course  make  out  and  seal  the  letters 
"  of  administration  of  the  estate  and  effects  of  the  said  intes- 
"  tate,  and  transmit  them  by  post  to  the  said  Registrar  of  the 

County  Court,  to  be  by  him  delivered  to  the  party  so  apply- 
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^  shall  be  entitled  to  the  benefits  in  that  case  made  and 
"  provided  by  the  said  Act,  and  the  schedule  thereunto  an- 
"  nexed."— 38  &  39  Vict.  c.  27,  s.  L  , 

'*  This  Act  shall  be  read  and  construed  along  with  and  as  ^'ff'^^*"* 
"  part  of  the  recited  Act."— 38  &  39  Vict.  c.  27,  s.  2.  a^OdnnTct 

It  will  be  noticed  that  by  the  above  sections  the  jurisdiction  1375  8,2,    * 
cr&ated  by  the  Act  is  given  to  the  Registrar  of  the  County  janadiction 
Court  and  not  to  the  Judge.  in  the  Regis- 

Moreover,  it  also  is  to  be  noticed  that  the  jurisdiction  given  *"^r, 
by  the  Acts  is  permissive  only.  There  is  no  obligation  whatever  an^  |a  per- 
imposed  on  anj  one  to  resort  to  it.  miflsire. 

To  confer  jurisdiction  under  these  Acts  it  is  necessary  : —  Requisites  to 
Firsiy  That  the  whole  estate  and  effects  of  the  intestate  shall  jurifldiction 
not  exceed  in  value  the  sum  of  £100.    Secondly^  That  the  ^derthe 
application  be  made  by  the  widow  or  any  one  or  more  of  the     *^ 
children  of  the  intestate.  Thirdly,  That  such  widow  or  children 
respectively    shall    reside    at    a    distance    exceeding    three 
miles  from   the  District  Registry  of  the  Court  of  Probate 
having  jurisdiction  in  the  matter.    Fourthly,  That  the  intes- 
tate ]^  his  fixed  place  of  abode  at  the  time  of  his  death 
within  the  district  of  the  County  Court  to  which  application 
is  made. 

An  application  under  "  The  Intestates*  Widows  and  Children  Who  may 
Act«  of  1873  and  1875,"  can  only  be  made  by  the  widow  app'y  «n^«r  . 
or  by  any  one  or  more  of  the  children  of  the  intestate.    No  ^^^  ^^^ 
other  person  can  take  advantage    of   the  Acts.      And   (as 
already  pointed  out),  neither  the  surviving  husband  nor  the 
children  of  a  married  woman  who  has  died  leaving  property  are 
within  the  Acts. 

The  application  must,  under  either  of  the  above  Acts,  be  In  what  dis- 
made  to  wie  R^strar  of  the  County  Court  District  within  trictapplj- 
which  the  intestate  had  his  or  her  fixed  place  of  abode  at  the  ^l^?^  ^ 

,.-,.,  ^  made. 

time  of  death. 

No  formal  application  of  any  kind  is  rendered  necessary  Mode  of 
either     by    the    Intestates'    Widows    and    Children    Acts  application. 
themselves  or  by  any  rules  made  under  them.    And  usually 
the  application  will  be  a  simple  verbal   one  made   to  the 
County  Court  R^istrar  by  the  person  wishing  for  the  admin- 
istration. 

The  R^istrar,  on  an  application  being  made  to  him  under  Proceedings 
**  The  Intestates'  Widows  and  Children  Act,"  possesses  a  certain  ®."  app^ica- 
discretion  as  to  granting  or  refusing  the  application.    Such  *'°°' 
discretion  is  given  to  him  bv  the  Act.    Thus,  if  the  Registrar 
should  think  it  necessarv,  he  will  not  assist  the  applicant  to 
obtain  the  letters  of  administration  without  first  requiring 
proof  as  to  the  identity  and  relationship  of  the  applicant.    On 
this  subject  the  Act  provides  as  follows  : — 

"The  Registrar  of  the  County  Court  may  require  such  Proof  of 
•*  proof  as  he  may  think  sufficient  to  estabUsh  the  identity  identity  and 

*  "^    relationBhip. 


■  ^ilB..  <E,  SS, 


"mit  ruoKir.iumi-.j   -^  iik  uimli'jsic-' — !ti    &  1 

*■  '.'  'uiit  M^AVsnr  'V  UH  vimc^  C.nirr:  ii»  iiwii  m  hBUcvt 
•  liim;  'ju'.  vuMi'.  (Mitr.^.  laii  i^-i^^  ti"  mi-i  iiu  'meiBBB <iiei£ 

■"  jrjBMJBift^  '.■;."f"'jf    i  "uitiy  '.ni"  ]iimaT*-L  Timuuj.  id  -ffiail^fiiK 

"  .13.  't-n.'  -.•j>!-v.i'— W  k  JT  Tit.,  l,  7i.*,  !.. 

i"jr  uU'.  ■,'i:'^'j«»  ■-!?  "i^'.  I..'r,  -zh'.  '  iimiT"  Ctut;  lariaiar  has 
jr.ii'i'  •/.•Vj^tttjc  ■l-;i'.ii  •"X!  !■  »'!Ti;iii'<n— ■  iHOK.  lil  «iereltiig.  En 
v.niHi^'.ir'ji'  v'^j'r^'j'!*  m  t-'J.  -jt  tII  iiir.  utimD!  ti  in.  Djpiu.'acim 

irft^riit  aac  -V.-jmmf  rv»«r  tie  dffitniBiiB  ^i  jm-Jt  jdfafii'vics. 

T*j*    V.'f  W    bV  lit.V.  ''■'  JKJT    'JKLlli    H    J'TniftTTL  "j^  31B  ibllu VHIC 

"  '.f,»  A'-"  '-KT*  ii'.'B-.r  >iZtt  tr*  iwTBtT  iHiaixi»c  "ij  asmtcagT 
"  'r-m  *•./  '.Vjut  j/.'Wtr*  »ij'.i   'jll  l*  esrasHi  'ry  "rommi- 

— :^i*37  Vk'..';.  W,  *.  J, 

t.'i':  A',*.  'y/u'MJia  f';JJ  ^'irv^.yjnt  «  !;■  lis  SMcs  wijffl.  sarii 

tiii  up  "tUl      ■  "  -  -    - 
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The  next  document  which  it  is  required  shall  be  properly  Affidarit 

prepared  is  the  affidavit  of  the  administrator  that  he  or  she  will  ^  *™^y 

faithfuUy  administer.    The  form  of  such  affidavit  is  set  out  »dmini«ter. 
below  («). 

The  two  affidavits,  viz.,  the  affidavit  for  Inland  Eevenue  and  Swearing  the 

the  affidavit  to  faithfully  administer,  having  been  duly  filled  up  j^^T*^**' 

the  County  Court  Registrar  conducting  the  proceedings  must  i^^^  i^^^, 

next  swear  the  deponent  to  each  of  the  affidavits  in  the  usual  faithfoUy 

way.     The  registrar's  authority  to  swear  the  affidavit  is  con-  adminkter. 
feired  by  section  4  of  "  The  Intestates  Widows  and  Children 
Act,  1873,"  which  has  been  ab-eady  set  out  (/). 

In  addition  to  the  affidavit  for  Inland  Revenue  and  the  oath  Adminigtra^ 

to  faithfully  administer  the  estate,  it  is  further  necessary  that  ^^^  ^^^' 
an  administration  bond  should  be  prepared  for  execution  by  the 


ht  m  J  way  died  posseased  of  or  entitled  to,  and  for  or  in  respect  of  which  letters 
«f  administration  are  to  be  granted,  exclusive  of  what  the  said  deceased  may 
htfe  been  ponacssed  of  or  entitled  to  as  a  trustee  for  any  other  person  or  persons 
tnd  not  l^e  affidavit  beneficiaUy  [if  leawholdf,  insert,  **  including  the  leasehold 
estate  or  estates  for  years  of  the  said  deceased,  whether  absolute  or  determinable 
flo  life  or  lives  *'  1,  and  without  deducting  anything  on  account  of  the  debts  duo 
and  owing  from  tne  said  deceased^  are  under  the  value  of  pounds,  to  the 

best  of  my  knowledge,  information,  and  belief  [if  no  leaseholds,  add**  and  I 
kstly  make  oath  that  tne  deceased  was  not  possessed  of  or  entitled  to  any  lease- 
bold  estate  or  estates  for  years,  either  absolute  or  determinable,  on  life  or  ^ivcs, 
to  the  best  of  my  knowledge,  information,  and  belief]. 

(Signed)    C.  D. 

Sworn  at  y  on  the  day  of  1 18    »  before  mc. 

{()  The  following  is  the  form  of  oath  for  an  administrator : — 

In  Her  Majesty's  High  Court  of  Justice. 

Probate,  Admiralty,  and  Divorce  Division  (Probate). 

The  District  Begistry  at 

In  tlie  goods  of  A.  B.  deceased. 

I,  C.  D.,  of  [insert  the  names,  resilience,  and  title  or  addition  ofdeponenf\,  in 

the  eoimty  of  ,  make  oath  and  say  [or  **  solemnly,  sincerely,  and  truly 

declare  aiul  affirm,*'  aeewrding  to  the  form  of  words  prescribed  by  the  statute 

mfviiedbU  to  ths  ^rtieular  ease],  that  A.  B.,  late  of  ,  deceased,  died 

a  [widower]  and  intestate,  and  mat  I  am  the  ["  lawful  widow  and  relict,"  or, 

Iht  natmral  and  lawful  and  only  child,  and  only  next  of  kin/'  or  one  of  the 

natural  and  lawful  children  and  next  of  kin]  of  the  said  ,  deceased, 

and  that  I  wiU  fisitfifuUy  administer  the  personal  estate  and  effects  of  tho  said 

deceased  by  paying  his  just  debts,  and  distributing  the  residue  of  his  estate  and 

effects  aocofxung  to  law ;  that  I  wiU  exhibit  a  true  and  perfect  inventory  of  all 

and  nngnlar  tne  said  estate  and  effects,  and  render  a  just  and  true  account 

thereof^  whenever  required  by  law  so  to  do;  that  the  said  deceased  died  at 

,  on  the  dav  of  ,  18    ;  that  at  the  time  of  his  death 

tbi  mid  deceased  had  a  fixed  place  of  abode  at  ,  within  the  district  of 

;  and  that  the  whole  of  the  personal  estate  and  effects  of  tho  said 

deeeaaed  does  not  amount  in  value  to  the  sum  of  pounds,  to  the  best 

of  BIT  knowledge,  information,  and  belief. 

(Signed)    A.B. 
Sworn  at  y  on  the  day  of  ,  18    . 

Before  me,  K.  L. 

(/)  See  niyr^  p.  878. 


COUNTY   COCET   I'EACTICE.  [Bk.  iV- 

M|opoBed  admiDiBtrator,  and  one  or  more  snrety  or  anretiea  (g). 
The  pctialtj  inserted  in  an  administration  bond  is  nsoally 
doable  the  amount  of  the  personaltj  sworn  to.  In  casea  where 
the  estate  is  Bworn  under  £20,  it  is,  however,  nsaal  to  insert  a 
penalty  of  £100  [h).  The  form  of  the  bond  is  in  the  footnote 
below  (0. 

lb  has  joBt  been  pointed  out  that  a  Eurety  or  two  sureties  wiQ 
be  required  to  the  administration  bond.  And  it  may  be  useful 
to  mention  here  that  it  is  the  practice  of  the  Court  of  Probate 
not  to  accept  labourers  or  servants  as  sureties  to  an  adminis- 
tration bond.     But  all  females,  being  spinsters  or  widows,  are 


Of)  See"ThePnibaleArt,l857,">.81. 

(A)  See  Coote  and  TrintiBm'a  Probata  Practiw  (6tli  ed.},  st  p.  220. 

(0  Such  bond  i>  in  the  rollaoiiiK  Form  :— 

"  Know  all  men  bv  these  presects,  that  ve,  A.  B.,  of  ,  C.  D.,  of 

,  and  E.  F.  of  ,  are  joiatly  and  MTerally  bound  unto 

[G.  n,l  tbe  President  of  the  Probate,  Admiralty,  and  Divoice  Diruian  of  Her 

Majesty's  High  Court  of  Justin',  in  the  sum  of  poundi  of  good  and 


UnvfurmoQcvofGreat  Hritiiin,  tflbepaid  totheMid[G.H.].o. 

of  the  Mid  liivLiiun  for  the  time  U'ing,  for  which  pajment  well  and  truly  to  bo 
made,  wa  bind  ourBtlies  and  of  ua  for  the  whole  our  hdre,  eiecutoi, 

and  adminiitrston,  firmlj  bj  theae  presmts. 

Sealed  with  our  Kali 

Dated  the  dar  of  ,  in  the  year  of  oui  Lord,  18    . 

The  condition  of  t}iiH  obli^tion  ie  auch,  that  if  the  aboTed-named  A-  B- 
[ar,  K.  B.,  wife  of  the  aboTF-uamed  A.  B.l,  the  [htrt  itatt  the  thantttr  m 
TcAiVA  the  party  takti  the  grant  at  "latrfal  widtnc  and  rilirl,"  ie.,  foUovinf 
the  ajidavit  to  adminittiri,  of  1,  I.,  lute  of  ,  deceased,  who  died  aa 

day  of  ,  and  the  intended  adminiatiator  of  alt  and  aingultr 

the  petaonal  estate  and  effect*  of  the  eaid  deeeaacd,  do,  when  lawfully  called  on 
in  that  behalf,  make,  or  cause  to  be  made,  a  true  and  perfect  inventory  of  all  and 
lingular  the  personal  estate  and  effects  of  the  said  deceoaed,  which  tiaTe  *- " 
eome  to  ,  hands,  poueuion,  or  knowledge,  or  into  (be  banc 


the  principal  rggistry  of  Ihc  i 


e  Ilivi 


bi^Z 
Lof  Her 
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The  administration  bond  must  usually  l)ear  a  stamp.    This  stamp  on 
stamp  varies  according  to  the  amount  named  as  the  penalty  of  adminUtra- 
the  bond,  and  is  regulated  by  55  Grco.  III.  c.  184,  Schedule,  tionbond. 
part  1,  and  by  13  &  14  Vict.  c.  97,  ss.  2  &  3.     By  these  Acts 
the  stamp  on  any  administration  bond,  the  penalty  of  which 
does  not  exceed  £100,  is  28,  6d.    If  the  pen^ty  exceeds  £100 
and  is  under  £200,  the  stamp  is  5^. 

In  some  cases,  however,  administration  bonds  are  exempt  Exemptions 
from  stamp.  J"°^  stamp 

First,  in  cases  where  the  estate  is  sworn  under  £20,  although  "*^' 
(as  we  have  just  seen)  it  is  usual  to  insert  a  penalty  of  £100.  ""^^  ^^^ 
Yet,  notwithstanding  the  amount  of  the  penalty,  no  stamp  is 
affixed  upon  the  bond,  as  the  first  of  the  Acts  referred  to  (viz., 
55  (Jeo.  III.  c.  184,  Schedule,  part  1)  exempts  from  duty  an 
**  administration  bond  in  England  given  by  any  person  where 
"  the  estate  to  be  administered  shall  not  exceed  £20  in  value." 

Next,  the  same  schedule  exempts  also  from  duty  "  adminis-  —Or  if  the 
"tration  bonds  given  by  the  widow,   child,  father,  mother,  dea^were 
**  brother,  or  sister  of  any  common  seaman,  marine,  or  soldier,  ^or  dying 
"  who  shall  be  slain  or  die  in  the  service  of  his  Majesty,  his  in  the  service. 
'*  heirs,  or  successors." 

Thirdly,  by  the  26  &  27  Vict.  c.  87,  s.  42,  it  is  provided  that  —Or  if  the 
in  all  cases  *'  where  the  whole  estate  and  effects  of  any  deceased  ®****f?  consist 
"  depositor  (in  a  savings  bank),  for  or  in  respect  of  which  nepoeit°in*a 
*•  lettere  of  administration  shaU  be  granted,  shall  not  exceed  Savings  Bank. 
•*  the  value  of  £50  sterling,  no  stamp  duty  shall  l)e  chargeable 
"  upon  the  bond  required  to  be  given  by  the  administrator,  for 
"  the  due  administration  of  the  effects  of  such  deceased  depo- 
**  sitor,"  &c. 

But  a  certificate  from  the  secretary,  or  some  other  officer  of 
the  savings  bank,  must  be  produced  with  the  other  papers  to 
entitle  the  administrator  to  this  privilege. 

The  book,  though  made  up  to  the  day  of  the  deceased's  death, 
will  not  be  received  in  lieu  of  a  certificate. 

The  deceased  must  be  described  in  the  oath  as  a  "  depositor 
"  in  the  bank  for  savings,  situate,"  &c. 

As  regards  the  execution  of  the  administration  bond,  it  is  to  Execution 
be  noted  that  the  County  Court  Registrar  must  himself  attest  it.  °^*^®  ^: 
For  rule  38  of  '*The  Probate  Rules  of  1802,"  directs  that  "  ad-  ^"^,1^  ""    "" 
"  ministration  bonds  are  to  be  attested  by  an  officer  of  the 

principal  registry,  by  a  district  registrar,  or  by  a  commissioner 

or  other  person,  now  or  hereafter  to  be  authorised  to  ad- 
"  minister  oaths  under  20  &  21  Vict.  c.  77,  and  21  &  22  Vict. 
"  c.  95,  but  in  no  case  are  they  to  be  attested  by  the  proctor, 
**  solicitor,  attorney,  or  agent  of  the  party  who  executes  them. 
'*  The  signature  of  the  administrator  or  administratrix  to  such 
^  bonds,  if  not  taken  in  the  principal  registry,  must  be  attested 
^*  by  the  same  person  who  administers  the  oath  to  such  ad- 
**  ministrator  or  adminiatratrix." 

VOL.  II.  8  L 


'.  bznzusnKTi  >:«:ih.  mud  tbe 
.rr   r^-m  ^s^;m  also  most 


4/.,,  yvtr^iial    (■.  ;-,),, 


IViii/ivi  and 


Jtwi  -  y  ii  ^»^:  .III.-,  f  ri.  *oi  it  =±  A  iS  Vi.TL  c.  S6.  Cues 
»;.>;;.  .-.ivi  '.i.z.-^  ^-' '•  li*  n>rTji3t:>»  :'  lie  C^jcntr  Coort, 
■..vi^T  ~T;.t   IijifLiiOir"  Wi-i.TT;   LLi  CiSir-ii  Aora."  being 

'^f ',;-t  d-wsi**:'*  f-r;per:^  d.id5:j.5  ii:iie':  £:».i:  isetmi^to 

*'-.-..,-L  i::.d^r  £!'•.'  fi  1*.  TLt  d^  is  :bi  siz^.-etf  tbe  d«c«aaed 
"'T*  a  '.v.-iLiL.ii  j-^ft-^  i-.*.-^-^j  ■■■-  8..i.ikr  iTi^s a  uie  service. 
L-!  csirefilJT  pr  T:i«ii  Ij  -Tire  I^JiK^Jts' Wiijwa  and 
'  "  iha'.  c=.i.ti,.  ix..  -whi-i  t^s:.;  t-±.^wiie  he  paj- 
!iv;t  i,";  L ,-:  >^  1*  c-Kiiiei  :&ktL  aisT  It  :is  Act  Tbe  eiuct- 
u-'r.-.-.  u>  :;.:=  t?*:  ii  ta  f.C:-^?  : — 

"  Fr-r.-'lffi  aJwajB.  iLa:  iio;iiix  b^rtis  «:'=:Aiittd  diaD  be 
"  ':'i:if:r^'fi  i-j  a"w:  aar  cstt  ti-;.w  fevii-'e  oa  kcitrs  of  admin- 
"  if-'-razi;'.,." — ;;*;  &.  ;;7  Vk:.  c.  5:;,  s- ',:. 

TtiT  i<i.-t_v  aj-ijljin:;  f >r  adniiiiis3sri'>a  ia;s.  vf  cooise,  pay 
til':  lA',  r'.-.'-fi::';  ijuii'^s  iJAve  ref=n*d  lo — viz.,  ihe  amoDDt  w 
liiaiiifi  on  [b<;  ^ifliiilTii^ranon  l>:>Dd.  a::i  ihe  siamp  OD  the 
h"'::Ti  </t  iKli/i:iii^:rarion  tbemselTes.  ai  the  tiioe  nf  mabing  the 
api'Ji'ratKjii.  In  addition  to  ihtse  reveoj*  datics.  the  Coimty 
'>itin  lt'^^':}!iniT  is  alsi'j  eoiidtd  lo  cenain  fees,  one  half  i^ 
wlii<:h  t">-H  I'f  the  Court  of  Probai«.    -  The  Ini^saiefi'  Widows 

id  Cliiliina  Act.  187^."  protideB  I> 
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carrying  this  Act  into  operation  sliall  be  framed,  and  may  ccoding  those 
"  from  time  to  time  bfe  altered  by  the  Judge  of  tlie  Court  of  in  Schedule 
**  Probate,  subject  as  regards  the  tables  of  fees  to  the  approval  ^<?  ^  v^^  *« 
"  of  the  Commissioners  of  Her  Majesty's  Treasury  ;  and  such  ^^^'^^^^^^  ^y 
"  proportions  of  the  said  fees  as  the  said  Judge,  with  such         *       , 
**  approval  as  aforesaid,  shall  think  proper,  may  be  made  pay-   rS^^^  ^ 
"  able  to  the  registrars  of  the  County  Courts  acting  in  the  said  QhUfir^ 
"  matters,  but  the  total  amount  to  be  charged  to  applicants  shall  Act  1H73 
"  not  in  any  one  case  exceed  the  sums  mentioned  in  the  schedule  # .  5! 
"  to  this  Act."— 36  &  37  Vict.  c.  52,  s.  5. 


"  Schedule. 

"  Where  the  whole  estate  and  effects  of  the  intestate  shall  Intestate^ 
"  not  exceed  in  value  twenty  pounds,  the  sum  of  five  shillings  ;   ^Vidows  and 
"  and  where  the  whole  estate  and  effects  shall  exceed  in  value  (^i^rm 
"  twenty  pounds,  the  sum  of  five  shillings,  and  the  further  sum  o^i^    ' 
"  of  one  shilling  for  every  ten  pounds  or  fraction  of  ten  pounds  *^         ^' 
"  by  which  the  value  shall  exceed  twenty  pounds." 

In  pursuance  of  the  power  given  by  the  above  Act,  the  fol- 
lowing roles  have  been  framed  as  to  fees. 


**  Intestates'  Widows  and  Children  Act. 
(Rules  and  Orders  and  Fee^s  under,) 


a 


**  Rules  and  Orders  and  Tables  of  Fees  framed  in  pursuance  Rulesjor, 
*•  of  the  provisions  of  the  Act  of  36  &  37  Vict.  c.  52  (Intes-  and  Table 
"  tates'  Widows  and  Children).  of  Fees, 

"  I,  the  Right  Honourable  Sir  James  Hannen,  knight,  Judge 
"  of  the  Court  of  Probate,  do  hereby  order  and  direct  that  the 
"  fees  mentioned  and  set  forth  in  tne  Table  of  Fees  hereunto 
**  annexed,  shall,  on  approval  of  the  Commissioners  of  her 
"  Majesty's  Treasury,  be  taken  for  and  in  respect  of  all  grants 
"  of  letters  of  administration  made  by  the  Court  of  Probate 
«  by  anthority  of  the  Act  of  36  &  37  Vict.  c.  52. 

**  And  I  fdrther  order  and  direct  that  a  moiety  of  the  said 
"  fees  shall  be  paid  to  or  retained  by  the  Registrars  of  the 
**  County  C-ourt  acting  in  the  matter,  and  the  remaining 
"  moiety  shall  be  paid  to  or  retained  by  the  Registrars  of 
•*  the  Court  of  Probate,  and  shall  be  applied  to  the  purchase  of 
**  fee  stamps  denoting  the  amount,  and  such  fee  stamps  shall 
**  be  cancelled  and  deposited  in  or  transmitted  to  the  prin- 
^  cipal  registry  in  the  same  manner  as  other  fee  stamps  taken 
'*  in  the  principal  and  other  registries  of  the  Court. 

**  (Signed)  Jahes  Hannen. 

^  Dated  this  8th  dav  of  August,  1873." 

8  L  2 
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"  Table  of  Fees  to  be  taken  in  the  Principal  Begiatry 
"  and  Disiriti  Registries  of  the  Court  of  Probate,  and  by  the 
"  Registrars  of  County  Conrte,  in  paisnuiee  of  the  Act  36  & 
*•  37  Vi«.  o.  j.2. 

"  Letters  uf  administration  of  the  pereonal  estate  of  an 
**  intestate  granted  of  the  Act  36  &  37  Tict.  c.  52,  when  the 
"  whole  of  such  personal  estate  is  sworn  : — 

-«,  d. 
"  Xot  to  exceed  in  value    20/. 


100 

"  The  moiety  of  the  above  fees  to  be  paid  to  or  retained  by 
"  the  acting  County  Court  Registrar,  and  the  remaining  moiety 
"  to  be  deposited  in  or  remitted  to  the  principal  or  District 
"  Begietries  of  the  Court  in  the  form  of  fee  stamjie, 

"(Signed)  James  Hasxes, 

"  Dated  this  8th  day  of  August,  18T3. 

"  Approved  by  the  Commissioners  of  her  Majesty's  Trcaflnry, 
"  13th  August,  1873." 

All  the  documents  before  referred  to,  viz.,  (1.)  The  oath  ; 
(2.)  Affidavit  for  the  Inland  Eevenne-,  (S.)  The  bond,  and  (4.) 
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seals  the  letteis  of  administration  and  transmits  them  by  post  TransmiiuoD 
to  the  said  Registrar  of  the  Conntj  Conrt  (p).  of  admiDia- 

The  County  Court  Registrar  having  received  the  letters  of  t»<aon  to 
administration,  they  are  delivered  by  him  to  the  party  applying  a^^l^**'*^ 
for  the  same,  without  the  payment  of  any  fee  (;?).  ATh' 

County  Court 
(p)  36  &  37  Vict.  c.  52,  s.  1,  antCf  p  876.  Registrar  to 

applicant. 


BOOK   V. 


JUBISDICriOS    AND    PBOCEEDISGS    UXDER    SPECIAI. 
STATUTES. 


IXTRODUCTORY    CHAPTEB. 


Varied  utan  IK  the  previous  Bo<:>ks  of  this  vork  we  hare  considered  the 
of  the  eiuct-  practice  in  the  CohdIt  Court*  in  all  actions  of  ordinary  oc- 
r*"**  'sDoeid  <'^'^n**'  *"'i  ^'so  the  practice  in  Admiralty  actions.  And  in 
^otoiT*"*^  the  nest  and  concluding  book  the  practice  of  Bankruptcy  will 
jarialictioB  be  dealt  with,  bctno  reserved  until  the  conclusioD  of  tJie  work, 
ta  the  CoDD^  since,  although  verj  important,  it  is  not  poaaeaaed  by  all 
^'"*"'  County  Conrts.  but  only  by  certain  of  the  larger  Conrta.     In 

the  present  Book  it  is  proposed  to  deal  vith  the  i»w;tice  and» 
icipal  (though  not  nudt^r  <)uite  all)  among  the  many 
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for  the  recovery  of  such  penalties  are  by  action  commenced  by 
plaint  in  the  ordinaiy  fonn,  and  prosecuted  in  the  some  manner 
as  any  ordinary  action. 

The  second  division  of  statutes  specially  relating  to  County  (n.)  statutes 
Courts  may  be  said  to  comprise  those  statutes  which,  while  not  proTiding  for 
creating  penalties,  do  direct  the  payment  of  monies  by  one  *^®  «K-^very 
person  to  another,  and  provide  that  the  monies  so  made  pay-  other  U^ 
able  may  be  recovered  in  the  County  Court.     In  this  class  of  penalties. 
case,  again,  the  mode  of  recovering  the  monies  thus  made  pay- 
able is  by  an  action  commenced  and  prosecuted  in  the  same 
manner  as  an  ordinary  County  Court  action. 

A  third  division  of  statutes  is  formed  by  those  enactments  (IIL)  Statutes 
which  make  the  County  Court  a  portion  of  special  machinery  providing  for 
provided  by  such  Acts  for  the  settlement  of  disputes — as  for  ^^^  T^}^' 
instance  between  neighbouring  building  owners — between  agri-  ^gpu^s. 
cultural  tenants  and  their  landlords — or  between  workmen  and 
their  employers.    Under  enactments  of  this  description  special 
procedure  has,  in  some  instances — as^  for  example,  under  the 
Agricultural  Holdings  Act — been  provided,    ^^'^cre,  however, 
there  are  no  special  directions  as  to  procedure  it  will,  it  is 
believed,  be  found  that  the  most  convenient  mode  will  be  to 
l^oceed  by  petition. 

The  fourth  division  which  it  is  proposed  to  form,  of  statutes  (IV.)  StAtutes 
specially  relating  to  County  Courts,  embraces  all  the  numerous  conferring 
enactments  under  which  County  Courts  exercise  jurisdiction  of  «fl™\"i«^ 

live  luris* 

an  administrative  kind.    Here^  again,  it  will  be  found  that  a  diction. 
petition  is  the  most  convenient  mode  of  instituting  proceed- 
mgs — ^indeed  in  many  instances  falling  under  this  division  it 
will  be  found  specially  directed  that  the  procedure  shall  be  by 
way  of  p^ition. 

The  fifth  and  last  division  of  the  special  statutes  relating  to  (v.)  Statutes 
County  Courts  which  it  will  be  necessary  to  deal  with  consists  relating  to 
of  certain  statutes  relating  to  matters  of  public  concern.    The  ™a*J^™  of 
procedure  either  by  action  or  by  petition  will  be  found  wholly  ^^j^^^  ^^' 
inapplicable  to  proceedings  of  this  nature.    For  the  most  part, 
however,  the  statutes  in  question  will  be  found  themselves  to 
contain  directions  as  to  the  procedure  in  each  case. 

In  many  instances  the  practice  under  the  special  statutory  General  prac- 
jurisdiction — as  for  example  under  the  Agricultural  Holdings  *^<^  '°  ^****^ 
Act,  and  under  the  Trustee  Acts — has  been  wholly  or  partially  ™.*ai\tetu- 
prescribed  by  rules  having  special  reference  to  such  special  toryjuria- 
statutory  jurisdiction.    In  cases  for  which  no  other  provision  is  diction. 
made  the  practice  is  regulated  by  Order  XL.,  which  is  the  con- 
cluding Order  coming  at  the  end  of  the  County  Court  Rules, 
1875.     This  onler  is  as  follo\fs  : — 

**  Where  by  any  Act  not  before  mentioned  in  the  foregoing  Order  XL. 
•*  rules  proceedings  are  directed  to  be  taken  in  a  County  Court 
••  such  proceedings  shall  be  commenced  by  plaint  or  jKitition  ; 
^  and  the  forgoing  rules  E^all  appjy  to  such  proceedings  so  far 
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"  as  auch  mica  arc  respectively  applicable." — Coonty  Conrt 
Rules,  1875,  Oi-dcr  XL. 
Pnctice  It  is  now  ueccssary  to  consider  separately,  but  very  briefly, 

twofold.  the  genentl  nature  of  the  proceedings  under  tlie  special  atatu- 

(1.)  Proceed-     tory  juristliction  in  each  of  thcae  two  ways, 
inga  bj  pji-gt  ag  iq  proceedings  by  action. 

*^'™"  The  proper  parties  to  the  action  are,  as  a  mle,  only  to  be 

"'*'°"'  ascertained  from  a  careful  examination  of  the  atatutca  under 

which  the  action  is  brought.  Before  commencing  an  action 
nnder  a  statute  careful  references  on  this  point  should  therefore 
always  be  first  made  to  the  statute  itself.  In  actions  for  penal- 
ties the  statute  very  commonly  states  to  whom  the  penalties 
imposed  are  to  be  payable. 
Form  of  pir-  Xo  general  fonu  of  particulars  is  provided.  The  particnlats 
ticolm.  should  however  be  framed  as  fer  as  possible  on  the  model  of 

the  i)rccedentB  provided  for  use  in  other  cases.  In  all  cases  the 
particulars  should  ajiecificnlly  and  accurately  refer  to  the  statute 
under  which  the  pruoeediugs  are  taken.  In  the  case  of  actions 
for  penalties  or  monies  recoverable  by  statute  a  form  founded  on 
the  count  for  penalties  contained  in  Bnller  and  Leake's  Plead- 
ings is  su<^estcd  as  a  guide  and  is  set  out  in  the  foot  note; 
with  n  little  variation  it  can  be  made  applicable  to  all  proceed' 
ings  for  the  recovery  of  money  under  special  statutes  (a). 
Koticebefora  In  actions  under  special  statutes  it  is  peculiarly  needM 
actiQiL  before  commencing  the  action  to  ascertain  whether  any  and 

what  notice  of  action  is  required.    Sufficient  instmctions  on 
the  subject  of  notice  of  action  generally  will  be  found  in  the 
chapter  devoted  to  this  subject  in  a  previous  portion  of  the 
present  work  (&). 
The  Hintrict  go,  ^aln,  as  regards  the  district  in  which  an  action  founded 

Ft  Btiitiite  ni»8t  be  lircnglit.     If  there  ije  no  dircctJor 
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gaestion,  **  In  what  District  the  Plaint  must  be  Entered  **  (c). 
But  in  very  many  instances — and  more  especially  where  penal- 
ties are  created — ^it  will  be  fonnd  that  the  statute  under  which 
the  action  is  intended  to  be  brought  itself  directs  in  what  dis- 
trict the  proceedings  must  be. 

Where  the  proceedings  are  by  action,  thev  are  commenced,  of  Mode  of 
oonrse,  by  plaint,  and  a  sunmions  issued  and  served  in  the  usual  commencing 
way,  which  has  been  aheadv  fully  described  in  a  chapter,  to  proceedings. 
which  reference  must  be  made  for  details  (d).    In  cases  where 
an  action  is  brought  for  penalties,  the  sum  claimed  must  be  the 
eiaet  amoont  of  the  penalty  {e). 

The  statute  creating  the  jurisdiction  will  itself  be  found,  in  Defendant's 
many  cases,  to  contain  directions  as  to  the  mode  of  conducting  proceedings 
the  defence.    Such  directions,  so  far  as  they  are  not  explicit,  "*  ^'^^^' 
may  be  supplemented  by  a  reference  to  the  chapter  on  the 
IMnctice  wifii  r^ard  to  "  The  Defendant's  Proceedings  in  An- 
swer to  the  Action  "  (/),  contained  in  the  portion  of  this  work 
which  relates  to  the  proceedings  in  ordinary  actions  (/). 

The  interlocutory  proceedings  in  an  action  under  a  special  Interlocatory 
statute  do  not  caU  for  any  special  notice,  and  have  already  been  proceedings. 
Bofficientl^  described  (g). 

In  paasmg,  it  may  be  specially  noted  that  a  person  cannot  be  — Intenoga- 
oompdled  to  answer  interrogatories  which  would  expose  him  to  *oriee. 
a  forieiture  or  p»enalties  (h). 

The  preparations  for  me  trial  of  an  action  brought  under  a  Preparations 
special  statute,  for  the  most  part,  differ  in  no  respect  from  those  ^or  trial. 
which  (f),  as  aheadv  described,  should  be  made  in  ordinary 
actions  (t).  The  only  point  to  be  noted  is,  that  the  practitioner 
should  carefully  consult  the  statute  under  which  he  is  proceed- 
ing, and  take  care  to  place  himself  in  a  position  to  prove  with 
strictness  all  that  the  statute  renders  it  needful  to  prove  in 
actions  brought  under  it. 

The  trial  of  an  action  under  a  special  statute  is,  moreover.  Trial. 
conducted  in  precisely  the  same  mode  as  any  other  trial — some 
general  hints  as  to  which  have  already  been  given  (k).  The 
rule  that  a  witness  cannot  be  compelled  to  criminate  himself  {I) 
is,  however,  one  always  to  be  kept  in  view  in  actions  upon 
statutes — ^more  especially  where  the  proceedings  are  for  penal- 
ties. 

(e)  AmUf  Book  11.  cap.  r.  p.  263  et  seq. 

(d)  See  «»/f,  Book  II.  cap.  vi.  **  Of  Entering  the  Plaint  and  Issuing  the 
Summons."  p.  279  et  sea. 

(e)  BnUen  and  Leake  s  Pleading,  p.  33. 


344  et  aeq.y  as  to  "  InterlocMtory  Proceed- 


(JD  See  ante.  Book  II.  cap.  viii.  p.  315  et  seq. 

{jf)  See  ante.  Book  II.  cap.  ix.  p.  344  et  aeq.y 
ings  in  General ;  **  cap.  xi.  p.  376  et  aeq,,  as  to  **  Interlocutory  Proceedings  in 
ail  of  the  Actioo." 

ik)  See  mtte^up.  400—1. 

(t)  See  mtUe.  Book  II.  cu^.  zii.  p.  42^  seq. 

\i)  See  Book  II.  can.  xiu.  ante,  p.  444  et  »eq. 

[0  As  to  thif  rule  of  law,  see  anU,  pp.  467— S. 
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Kow  trial.  A  new  trial  being  a  matter  of  mere  procednre,  it  voold  ap- 

pear that  the  Cvort  has  power,  under  the  ^neral  statotcoy 
jurJEdicuon  which  it  possesses  to  grant  new  trials  (in),  to  onler 
a  new  trial  in  an  action  onder  a  special  statnte.  The  |»actiGti 
OD  proceedings  to  obtain  a  new  trial  baa  already  b«en  de- 
scribed (m).  It  sbould,  howeTcr,  be  noted  that  in  an  action 
for  penalties,  a  new  trial  is  only  granted  after  a  Teidict  fcr 
the  plaintiff  (o) ;  it  is  never  given  after  a  rerdict  for  tbe 
defendant,  except  for  a  mistake  of  law  or  a  nuBdirectton  bj  the 
Judge  ( p). 

AppuU.  In  an  action  nnder  a  special  Btatnte,  it  woold  a|!^)eai  (al- 

though the  point  k,  perhape,  open  to  argument  (i^)  ),  that  no 
appeal  lies,  save  where  one  is  exj>Kss\j  given  by  the  statute 
under  which  the  proceeding  take  place.  In  many  instanoes  a 
statutory  right  of  appeal  is  ctpressly  given.  Tbe  practice  in 
cflFce  where  an  appeal  does  lie  can  be  ascertainea  frcan  the 
chanter  dealing  with  the  subject  (r). 

CcBta.  The  costs  in  actions  nnder  special  statutes  are,  again,  fre- 

quently governed  by  special  provisions  in  the  Acts  nnder  which 
tne  proceedings  are  authorised.  Subject  to  snch  proriaionB,  the 
,  practice  is  the  same  ae  in  ordinary  cases  (s). 

Bnlorcemcnt  Thc  decision  of  the  Court  on  a  matter  arising  nnder  a  qteeial 

of  judgmcDto.  Btatute  is,  in  the  absence  of  any  special  directions  in  the  statute 
itself,  enforced  in  thc  usual  manner,  which  already  haa  been 
described  (/). 

(2.)  Proceed.         Secondly,  aa  to  proceedings  under  special  statutes  1:^  way  of 

ipgi  bj  peti-      petition. 

tioner.  tj^^^  observations  wbieh,  in  considering  the  practice  in  aetiont 

PartieB  «»i  under  the  special  statntoiy  jurisdiction,  have  just  been  made  ac 
to  the  parties  to  the  ]n:ocecdings  and  the  district  in  which  they 
shonld  be  commenced,  ate  eqaallT  applicable  to  i 
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fonn  of  petition  ia  provided.  As  a  general  rule,  it  will  be 
found  that  a  petition  can  without  difficulty  be  framed  on  the 
model  of  that  referred  to  in  the  foot-note  {x).  It  should,  as  a 
practical  point,  be  noted  that  petitions  under  a  statute  should, 
in  addition  to  the  usual  heading,  be  entitled  both  in  the  special 
mattar  and  also  ''In  the  matter  of"  the  Act  (as  e,g.y  ''In 
the  matter  of  the  '  Trustee  Belief  Act,'  and  in  the  matter  of 
^e  trusts  of  the  will  of  John  Smith,  deceased  "). 

On  filing  a  petition  the  same  fee  is  payable  as  on  entering  a  Fee  on  filing, 
plaint,  viz..  Is.  in  the  £,  estimated — if  the  amount  cannot  be 
otherwise  measured — as  on  £20  (y). 

^  Petitions  shall  be  filed  and  shall  be  delivered  at  the  office  IHme  of  filing 
"  of  the  registrar  seven  days  before  the  sitting  of  the  Court  at  petitions. 
"  which  the  petition  is  to  be  heard  or  application  made." —  Order 
Order  XXXI.  r.  16.  ^^^^• 

"  Upon  the  filing  of  any  such  petition,  the  registrar  shall  *^^  ^" 
"  issue  the  copies  under  the  seal  of  the  Court  to  the  bailiff  for  B«gi«tow;  to 
"  service  upon  the  respective  persons  to  whom  they  are  ad-  ^da/of^^ 
"  dressed,  together  with  a  notice,  signed  by  himself  and  under  hearing  of 
"  the  seal  of  the  Court  (iS),  informing  them  of  the  day  and  hour  petition. 
"  on  which  the  petition  will  be  heard,  and  that  if  they  do  not   Order 
**  attend,  either  in  person  or  by  their  solicitors,  such  order  will  XXXI. 
"  be  made  and  proceedings  taken  as  the  Judge  may  think  just  "*^  ^7. 
**  and  expedient." — Order  XXXI.  r.  17. 

The  form  of  a  notice  under  this  rule  is  duly  provided  {z). 

"  The  baiUff  of  the  Court  shall,  four  days  at  least  before  the  Service  of 
"  hearing,  serve  all  copies  of  such  petitions  and  notices." —  petitions  and 
Order  XXXI.  r.  18.  "T'^"^' 

Such  interlocutory  proceedings  as  may  be  necessary  can,  be-  xxxi 
tween  the  filing  of  the  petition  and  its  hearing,  be  taken  in  the  ^.^  ^g 
same  manner  as  in  ordinary  actions.    This  has  been  described  r  ^^  \^ 
in  previous  pages  (a).  The  most  usual  interlocutory  proceedings  proce^^ngsT 
on  matters  originated  by  petition  are  applications  for  a  re- 
ceiver (ft),  or  for  an  injunction  (c),  or  for  the  sale  of  property 
or  its  deposit  in  Court  (d). 

The  preparations  for  the  hearing  of  a  petition  consist  almost  Preparationa 
entirelv  in  the  preparation  of  affidavits.     For,  under  Order  ^©rthe 
XXXI.  rule  19  (which  is  set  out  below),  in  the  absence  of  ex-     ®*"^8* 
press  directions  to  the  contrary,  the  evidence  at  tlie  hearing 
consists  solely  of  affidavits.    The  affidavits  must  be  prepared 
and  sworn  in  the  way  which  has  already  been  described  (e). 

(r)  Appendix  IT.  Form  302. 

(«)  See  Appendix  I. 

{z)  Appendix  II.  Form  303. 

(*)  See  anU^  Book  11.  cap.  ix.  p.  344  ctneq.^  as  to  "  Interlocutory  Prorecdin^ 
in  General ;  *'  and  Book  II.  cap.  x.  p.  368  ct  aeq.,  as  to  ''  Interlocutory  rroceed- 
iagn  to  Protect  PropKertyor  Kignts.'* 

(A)  See  the  Prau-tice,  aftU,  p.  368  ct  aeq. 

(r)  See  the  Practice,  anie^  p.  358  e(  acq, 

{d)  See  the  Pnbctice,  anU,  p.  372  et  seq. 

(r)  For  the  pTMtioe  aa  to  amdavita,  ace  anUy  Book  II.  cap.  ix.  p.  349  et  acq. 
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rule  19. 
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Order 
XXXI. 
ruie  20. 

Proceedings 
in  Ghamben. 


Enforcement 
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Notices  to  produce  and  to  admit  may  also  be  giveii  as  in 
ordinary  cases  (/). 

The  petition  comes  on  for  hearing  upon  the  day  which,  as  we 
have  seen  {g),  is  (under  Order  XXXI.  rule  17  (^) )  appointed 
by  the  registrar  for  that  purpose,  when  the  petition  is  filed. 

The  evidence  taken  at  the  hearing  is  regulated  by  the  rule 
following : — 

"  Upon  the  trial  of  any  claim  under  this  order,  unless  the 
"  Judge  shall  otherwise  direct,  the  facts  relied  upon  in  support 
"  of  or  in  opposition  to  such  claim  shall  be  proved  by  affidavit." 
—Order  XXXI.  r.  19. 

The  drawing  up,  seah'ng,  and  filing  of  the  order  made  upon 
the  petition  is  regulated  bv  the  following  rule  : — 

"Where  the  Judge  makes  an  order  upon  such  petition,  the 

registrar  shall,  as  soon  thereafter  as  conveniently  may  be, 

draw  up,  seal,  and  file  such  order." — Order  XXXI.  r.  20. 

Matters  commenced  by  petition  usually  involve  proceedings  in 
Chambers,  consequent  upon  the  order  made  upon  the  petition. 
For  the  mode  or  taking  such  proceedings,  reference  must  be 
made  to  the  chapter  in  which  the  practice  has  already  been 
fully  described  (A). 

Orders  made  upon  a  petition  may  be  enforced,  and  the  pay- 
ment of  any  costs  directed  to  be  paid  may  be  compellea,  in 
any  of  the  ways  mentioned  in  the  chapter  containwl  in  the 
Book  treating  of  ordinary  actions  as  to  "  The  Enforcement  and 
Execution  of  Judgments  "  (»). 


it 


u 


(/)  As  to  these  see  ante,  Book  II.  cap.  xii.  p.  435  et  scq. 

(a)  Siipm^  p.  891. 

(A)  See  aute,  Book  II.  cap.  ix.  p.  344  et  set/. 

(i)  See  afUCy  Book  II.  cap.  xix.  p.  586  et  scq. 
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BOOK   V.-DIVISION   1. 

PROCEEDINGS  UNDER  SPECIAL  STATUTES  RELATING 
TO  PENALTIES  AND  FORFEITURES. 


Following   the  division   indicated    in    the   introductory  Subject  mat- 
diaptcr  of  this  Book  (a),  the  first  division  of  special  statutes  *®'  ^^  *^? 
un<^r which  the  County  Courts  exercise  jurisdiction  will  in-  ckdedin"ttiis 
dade  the  principal  among  that  group  of  statutes  under  the  pro-  division. 
visions  of  which  proceedings  may  be  taken  for  the  recovery  of 
penalties  or  damages  specially  made  recoverable. 

This  division  will  include,  so  far  as  they  are  relevant  to  the  List  of  the 
jurisdiction  of  the  County  Courts,  (1.)   The  Pharmaceutical  "totates. 
Act ;  (2.)  The  Alkali  Act ;  and  (8.)  The  Hosiery  Manufac- 
tures Act. 

Although  no  special  provision  is  made,  and  therefore  by  Proceedings 
Order  XL.  of  "  The  County  Court  Rules,  1875  "  (b),  a  petition  shonld  be  by 
might  possibly  in  some  cases  lie,  yet  the  proper  and  most  con-  ^^^^'o**- 
venient  mode  of  proceeding  in  all  cases  falling  within  this 
division  will  be  found  to  be  by  way  of  action. 


tSuprOf  p.  886. 
Supra,  p.  887. 
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PROCEEDINGS  UNDER  SPECIAL  STATUTES  KELATING 
TO  THE  RECOVERY  OF  PENALTIES  OR  DAMAGES. 


Jurirfirtion  By  "The  Phannaccnticftl  Act"  (passed  in  the  year  1852) 

of  Coniitj  certain   penaities    are   imposed,    and    jurisdiction     to   enforce 

^"^^^  them  is  conferred  upon  the  County  Courts.     The  following  is, 

»otion»  for        BO  far  88  it  is  material,  the  section  of  the  Act  in  which  these 
penalties.  provisions  are  contained  :— 

Pharma-  "  From  and  after  the  passing  of  this  Act,  it  shall  not  be 

anlieal  "  lawful  for  any  person,  not  being  duly  registered  as  a  pharmA- 

Act,  1952,       "  ceutical  chemist  according  to  the  provisions  of  this  Act,  to 
*■  12.  *'  assume  or  use  the  title  of  pharmaceutical  chemist  or  pharma- 

"  ccntist  in  any  part  of  Great  Britain,  or  to  assume,  use,  or 
"  exhibit  any  name,  title,  or  sign  implying  that  he  is  registered 
"  under  this  Act,  or  that  be  is  a  member  of  the  said  Societ 
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"  shall  recover  his  full  costs  of  suit  or  of  such  other  proceed-  ♦ 

'*  ings."— 15  &  16  Vict.  c.  56,  s.  13. 

^^  All  and  every  sums  and  sum  of  money  which  shall  arise  Application 
"  fi:x)m  any  conviction  and  recovery  of  penalties  for  offences  <>*  penalties. 
*'  incurred  under  this  Act  shall  be  paid  as  the  Commissioners  Pharma- 
"  of  Her  Majesty's  Treasury  shall   direct."— 15  &  16  Vict,  ceutical 
c.  56,  s.  14.  Act,  I8b2, 

It  is  to  be  noticed  that  in  England  the  County  Court  has  *'  ^ 
exclusive  jurisdiction  under  section  12.    Under  the  prior  Act  J?riadirtion 
(55  Greo.  III.  c.  194),  the  jurisdiction  of  the  County  Court  was  courteex- 
only  concurrent  with  any  other  Court  of  Record  in  England  or  duaive. 
Wales,  and  it  was  held  that  the  sum  recoverable  in  the  County 
Court,  in  respect  of  penalties  under  that  Act,  must  not  exceed  * 

in  amount  the  ordinary  limit  of  the  County  Court  jurisdic- 
tion (a).  Where,  however,  under  the  present  Act,  penalties 
are  incurred  to  an  amount  exceeding  the  present  limit  of  the 
County  Court  jurisdiction,  it  is  submitted  that  they  may  never- 
theless be  recovered  in  the  County  Court,  as  it  has  now  exclusive 
jurisdiction  in  such  cases  (b). 

The  Act  points  out  in  terms  who  are  the  proper  parties  to  Parties  to  the 
proceed  under  it.  proceedings. 

The  plaintiff,  in  actions  for  the  recovery  of  penalties  imposed  —As  plain- 
by  section  12  of  the  Act(c),  is  the  Registrar,  who  sues  in  the  ^^• 
name  and  by  the  authority  of  the  Council  of  the  Pharmaceutical 
Society  (rf).    The  Registrar,  it  may  be  mentioned,  is  appointed 
by  the  Council  of  the  Pharmaceutical  Society,  who  have  also 
power  to  remove  him  (e). 

The  defendant  is  the  person  who  unlawfully  assumes,  uses,  —As  defen- 
or  exhiMs  any  name,  title,  or  sign  implying  that  he  is  a  person  dant. 
registered  under  the  Act  (/). 

Proceedings  for  penalties  should  (notwithstanding  Order  XL.  Proceedingn 
of  "  The  County  Court  Rules,  1875,"  (g) )  be  by  way  of  action,  should  be  by 

The  form  of  particulars,  with  the  plaint  and  the  mode  of  con-  action, 
ducting  an  action  under  this  enactment,  will  be  found  suffici-  Conduct  of 
ently  ascertained  by  reference  to  the  introductory  chapter  (A)  ^***^"- 
of  this  Book. 
It  is  to  be  noticed  that,  in  every  action  or  proceeding  for  the  Costs. 

Tecovery  of  penalties  under  the  Act,  the  party  who  shall  prevail 

bWI  recover  "  ?as  full  costs  of  suit  or  of  such  other  proceed- 

w^«"(»).    But  with  regard  to  the  penalties  themselves,  the 


fa)  In  re  Apothecaries  Co.  t.  Burt,  5  Exch. 
ib)  See  ante,  Book  1.  cap.  iii.  pp.  125,  126. 
le)  Ante^p.  894. 

ht)  15  &  16  Vict.  c.  56,  s.  12,  antCj  p.  894. 
le)  lb.,  8.  4. 
/)  lb.,  8,  12,  ante,  p.  894. 
j)  Set  out  ante,  p.  887. 
Tk)  See  AM^ji  p.  8138  et  »eq. 
[i)  15  &  16  Yict.  c.  56,  8.  13,  tupra. 
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Act  provides,  by  a  section  ^reody  set  oat  {k),  that  "  all  and 
"  every  sums  aud  sum  of  money  which  shall  arise  from  any 
"  recovery  of  penalties  for  offences  inctured  nnder  this  Act 
"  shall  be  paid  as  the  Commissioners  of  the  Treasury  shall 
"  direct "  (0- 


B.  14,  ante,  p.  89S. 
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PROCEEDINGS  UNDER  SPECIAL  STATUTES  RELATING 
TO  THE  RECOVERY  OF  PENALTIES  AND  FORFEITURES. 


CHAPTEK    II. 

JURISDICTION  Aim  PROCEEDINGS  UNDER  THE  ALKALI 

ACT,  1868. 

"The  Alkali  Act,  1863  "  (26  &  27  Vict.  c.  124),  was  passed  Objecta  of 
in  order  to  secure  the  more  effectual  condcDsation  of  muriatic   "The  Alkali 
acid  gas  in  alkali  works.     It  came  into  operation  on  the  1st  ^^*  1863.' 
January,  1864  («),  and  it  was  to  continue  in  force  until  the  1st 
July,  1868  (b).    It  has,  however,  now  been  made  perpetual  by 
31  &  32  Vict.  c.  36.    The  Act  provides  for  the  appointment  of 
an  inspector  to  carry  out  its  provisions  and  prescribes  his 
duties.     It  also  contains    various    sections,  non-compliance 
with  which  is  made  punishable  by  penalties  (c).    Such  sections 
relate  to  the  conduct  of  alkali  works  and  the  registration  of 
alkali  works.    And  finally  the  Act  makes  the  penalties  created 
by  it  recoverable  in  the  County  Court,  subject  to  an  appeal. 
The  first  section  of  the  Act  is  as  follows  : — 

"  This  Act  may  be  cited  as  '  The  Alkali  Act,  1863.'  "—26  &  Short  title. 
27  Vict.  c.  124,  8.  1.  The  Alkali 

"  The  term  '  alkali  work,'  as  hereinafter  used,  shall  mean  Act,  1863, 
"  every  work  for  the  manufacture  of  alkali,  sulphate  of  soda,  or  «•  1- 
**  sulphate  of  potash  in  which  muriatic  acid  gas  is  evolved  :         Interpretation. 

**  The  term  *  owner,'  as  hereinafter  used,  shall  mean  the 
"  leasee  or  occupier  or  any  other  person  carrying  on  any  alkali 
"  work  : 

The  term  *  the  inspector '  shall  mean  the  inspector  to  be 
appointed  under  this  Act." — 26  &  27  Vict.  c.  124,  s.  3. 
The  appointment  and  duties  of  an  inspector  to  carry  out  the  Appointment 
provisions  of  the  Act  are  provided  for  in  several  sections,  which  f^^  ^^^^^  ^^ 

5 «  i!uii^.„  iBBpector. 

are  as  follow  : —  *^ 

**  For  the  purpose  of  carrying  into  effect  the  provisions  of  iMpoctor  and 

(tf)  Sect  1.  (b)  Sect.  2. 

(r)  It  maj  be  noted  that  the  Act  (s.  13)  also  enables  owners  of  alkali 
manu&ctures  to  make  Special  Roles  for  their  workmen  with  penalties  for  yiola- 
tkm  of  them.  Those  penalties  for  breaches  of  special  rules  are,  however,  made 
iveoTerable  before  Jitttieet  and  not  in  the  County  Court. 

VOL.  II.  '  3  M 


(4 


nib-intp«ct«r 
m»7  be  ap- 
ptHDted  and 


CcrtuD  par- 
aani  dia- 
c|aaliGed  for 
appoint- 

The  Alkali 
Act,  1863, 


Ths  ABcali 
Act,  1863, 


COU.VTY   COURT    PRACTICE.     [Bi.  V.— D:t.  I. 

thiB  \ci  the  Board  of  Trade  may  from  time  to  time  appoint 

an  fit  ind  jiroper  person  to  be  iuspector  of  alkali  works 

dir  tl  [s  Act,  and  may  from  time  to  time  remove  ao^ 

nspectur  sn  apyKiintcd.  aud  appoint  another  person  in  bis 
I  lace  Tlie  lioanl  of  Trade  may  also,  on  njiplication  of  the 
insiKct  r  from  time  to  time  appoint  and  remove  such  snb- 
mRjicet  r  or  Bub-inspeetors  as  the  said  Board  may  deem 
1  et  ssai^  for  the  pur|jose  of  t-arrj^ing  this  Act  into  effect. 
N  t  ce  of  the  appointment  of  aiich  inspector  and  snb-in- 
spectors  shall  be  published  in  the  London  Gazflle,  and  a  copy 
of  the  Gazelle  shall  lie  cvideuce  of  the  appointment  made." — 
t  &.       \ict  c.  I:?4,  8,  7. 

No  person  either  directly  or  indirectly  acting  or  practising 

as   1  lanl  agent,  or  directly  or  indirectly  engaged  in  any 

n      tfacture  or  interested  in  any  patent  in  or  according  to 

hicl    the  decomposition   of  salt   or   tlie  condensation  of 

Quriat  c  acid  gas  umy  be  effected,  shall  act  as  an  inspector  or 
fi  lb  insptctor  under  thiii  Act."— l'C  &  27  Vict.  c.  124.  8.  8. 

Tie  folijwini;  section  of  the  Act  relates  to  the  ilutUs  of 
1  spcct  rs"  : — 

It  shall  be  the  duty  of  everj'  inspector  under  this  Act  to 
asccrti  ni  from  time  to  time  that  all  the  alkali  ^rorks  are 
carried  on  in  conformity  with  the  provisions  of  this  Act,  and 
to  enforce  the  said  provisions,  and  to  cause  notice  ia  be  given 
to  every  owner  whose  work  shall  be  carried  on  in  contravoi- 
tion  of  this  Act  of  the  commission  of  sucli  offence  as  soon  as 
conveniently  may  be  after  the  commission  thereof ;  and  with 
a  view  to  the  iterformauce  of  that  duty  he  or  any  sub-inspec- 
tor may  at  all  reasonable  times,  by  day  and  by  night,  without 
giWng  previous  notice,  hnt  so  as  not.  Ut  interrupt  the  process 
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"  inspector  all  necessary  facilities  for  their  entry,  examination, 
"  and  testing."— 26  &  27  Vict.  c.  124,  s.  9. 

ProTision  having  thns  been  made  for  efficient  machinery  for  SectionB  of 
the  carriage  of  the  Act  into  operation,  it  will  now  be  convenient  the  Alkmli 
to  set  out  in  full,  and  altogether  in  one  place,  the  various  '^*?^^^****°* 
sections  of  the  Act  by  which  penalties  are  enforced.    They  ^      '^ 
will  sufficiently  explain  themselves,  and  are  as  follows  : — 

"  Every  alkali  work  shall  be  carried  on  in  such  manner  as  to 
"  secure  the  condensation  to  the  satisfaction  of  the  inspector, 
"  derived  firom  his  own  examination  or  from  that  of  a  sub- 
"  inspector,  of  not  less  than  ninety-five  per  centum  of  the 
"mnriatic  acid  gas  evolved  therein  :  Provided  always,  that 
**  nothing  herein  contained  shall  entitle  the  inspector  to  direct 
**  any  alteration  to  be  made  in  the  process  of  manufacture  or  the 
^  apparatus  used  therein. 

"  If  any  alkali  work  is  carried  on  in  contravention  of  this  Penalties  on 
**  section,  the  owner  of  that  work  shall,  on  its  being  made  to  alkali  ^ork» 
"  appear  to  the  Court  before  which  any  proceedings  for  recovery  J^^Jl?^***  ^' 
'*  of  a  penalty  may  be  instituted  that  ninety-five  per  centum  at  eondenae 
"  least  of  the  muriatic  acid  gas  evolved  in  such  work  has  not  ninety-fiTo 
"  been  condensed,  be  deemed  to  be  guilty  of  an  oflfence  against  per  cent,  of 
"  this  Act,  and  be  subject  in  respect  of  the  first  conviction  to  m^a*i° 
"  a  penalty  not  exceeding  fifty  pounds,  and  in  respect  of  every  ^^i^^ 
"  offence  after  a  previous  conviction  to  a  penalty  not  exceeding   -«,    Alkali 
"  one  hundred  pounds  :  Provided  always,  that  no  such  owner  ^^^  ^^^^ 
"  shall  be  convicted  of  more  than  one  such  offijnce  in  respect  g^  4'        ' 
**  of  any  one  day  :  Provided  also,  that  no  such  penalty  shall  be 
"  infficted  unless  the  inspector  shall  produce  before  the  Court 
"  having  cognizance  of  the  matter  a  statement  in  writing  of  the 
**  iacts  on  which  he  founds  his  opinion  that  ninety-five  per 
**  centum  of  the  muriatic  acid  gas  evolved  in  the  alkali  work 
"  is  not  condensed  therein,  and  serve  a  copy  thereof  with  the 
"  process  commencing  the  proceedings." — 26  &  27  Vict.  c.  124, 
s.4. 

**  Every  person   who  wilfully   obstructs   any  inspector   or  Penalty  on 
"  sub-inspector  in  the  execution  of  this  Act,  and  every  owner  v^^ . 
**  of  any  alkali  work  who  refuses  or  neglects  to  afford  to  the  -^^^r"^ 
**  inspector  or  snb-inspector  the  facilities  necessary  for  making   «     jjl  r 
**  any  entry,  inspection,  examination,  or  testing  under  this  Act,  ^^  iseV 
**  or  who  neglects  or  wilfully  violates  any  predion  of  this  Act,  ^  ^i        ' 
"  for  the  neglect  or  violation  of  which  no  other  penalty  is  by    ' 
'*  this  Act  imposed,  shall  be  guilty  of  an  offence  within  the 
**  meaning  of  this  Act,  and  shall  for  every  such  offence  incur  a 
**  penalty  not  exceeding  ten  pounds." — 26  &  27  Vict.  c.  124, 

8.  11. 

^  No  alkali  work  shall  at  any  time  after  the  expiration  of  Penalties  on 

"  three  months  after   the  appointment  of  the  inspector  be  persons  carry- 

**  carried  on  or  prosecuted  until  such  work  has  been  registered  '^^f^^^  *?^* 

"  by  the  owner  with  the  inspector.    In  every  register  hereby  ^      "^^out 
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*  required  to  be  made  there  shall  be  inserted  the  name  in  full 

*  of  the  o\STier,  and  of  the  parish  or  township  in  which  the 

*  work  is  situate,  and  within  one  month  after  change  of  owner- 

*  ship  in  any  such  work  the  register  of  such  work  shall  be 

*  amended  by  inserting  the  name  of  the  new  owner ;  and  if  any 

*  alkali  work  is  carried  on  in  contravention  of  this  section,  the 
'  owner  thereof  shall,  on  conviction,  be  deemed  to  be  guilty 

*  of  an  oflcnce  against  this  Act,  and  shall  be  subject  td  a 

*  penalty  not  exceeding  five  pounds  for  every  day  during 
'  which  such  work  shall  have  been  so  carried  on." — 26  &  27 

Vict.  c.  124,  s.  0. 

The  penalties  created  l)y  the  sections  of  the  Alkali  Act 
which  have  just  been  set  out,  are  by  the  Act  made  recover- 
able in  the  County  Court ;  and  certain  provisions  are  made  as 
to  the  conduct  of  the  proceedings. 

The  penalties  are,  it  is  to  be  noted,  expressly  directed  to  be 
sued  for  by  action.  The  mode  of  instituting  and  conducting 
the  action  will  be  found  described  in  the  Introductory  Chapter 
to  this  Book,  as  supplemented  by  the  following  provisiouB  : — 

"  The  following  regulations  shall  be  enacted  with  respect 
"  to  the  recovery  in  England  of  penalties  for  offences  other 
"  than  oflcnccs  against  a  si)ecial  rule  : 

'*  Every  such  penalty  shall  be  recovered  by  action  in  the 
"  County  Court  having  jimsdiction  in  the  district  in 
**  which  the  alkali  works  are  situate  in  respect  of  which 
"  the  penalty  arises  : 

**  The  action  shall  be  brought,  with  the  sanction  of  the 
"  Board  of  Trade,  by  the  inspector  appointed  under  thi« 
"  Act,  within  three  months  after  the  commission  of  the 
"  oliencc,  and  lor  the  purposes  of  such  action  the  penalty 
**  shall  be  deemed  to  be  a  debt  due  to  such  inspector  : 

'*  The  plaintiff  in  any  action  for  a  penalty  under  tim 
'*  Act  shall  be  })resumed  to  be  the  inspector  appointed 
"  under  this  Act,  until  the  contrary  is  proved  oy  the 
'*  defendant : 

**  The  Court  may,  upon  the  application  of  either  party, 
'*  appoint  a  person  to  take  down  in  writing  the  evidence 
'*  of  the  witnesses,  and  may  award  to  that  person  BQch 
"  compensation  as  the  Court  thinks  just  : 

**  The  amount  of  compensation  awarded  by  the  Judge 
"  shall  be  deemed  to  be  tu)sts  in  the  cause  : 

*'  If  either  party  in  any  action  for  a  penalty  under  tim 
"  Act  feels  aggi'ieved  by  the  decision  of  the  Court  in  point 
"  of  law,  or  on  the  merits,  or  in  respect  of  the  admifisioa 
"  or  rejection  of  any  evidence,  he  may  appeal  from  that 
"  decision  to  any  of  the  Superior  Courts  of  Common  Law 
"  at  Westminster  : 

"  The  appeal  shall  be  in  the  form  of  a  special  case  to 
**  be  agreed  upon  by  both  parties  or  their  attomies,  and 
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''  if  they  cannot  agree,  to  be  settled  by  the  Judge  of 
^  the  County  Court  upon  the  application  of  the  parties 
^  or  their  attomies  : 
'^  The  Court  of  Appeal  may  draw  any  inferences  from  the 
**  fiu^  stated  in  the  case  that  a  jury  might  draw  from 
*'  facts  stated  by  witnesses  : 
"  Subject  to  the  provisions  of  this  section,  all  the  enact- 
^ments,  rules,  and  orders  relating  to  proceedings  in 
^  actions  in  County  Courts,  and  to  enforcmjg  judgments 
''  in  Coun^  Courts,  and  appeals  from  decisions  of  the 
^  Coun^  Court  Judges,  and  to  the  conditions  of  such 
*^  appeak,  and  to  the  power  of  the  Superior  Courts  on 
**  such  appeals,  shall  apply  to  an  action  for  a  penalty 
**  under  this  Act,  and  to  an  appeal  from  such  action,  in 
<<  the  same  manner  as  if  such  action  and  appeal  related 
^  to  a  matter  within  the  ordinary  jurisdiction  of  the 
"  Court"— 26  &  27  Vict.  o.  124,  s.  14. 
^  Within  the  City  of  London  and  the  liberties  thereof,  the 
^  SherifGi'  Court,  established  by  a  local  Act  passed  in 
**  the  eleventh  year  of  the  reign  of  her  present  Majesty, 
*^  chi^ter  seventy-one,  intituled  '  An  Act  for  the  more 
**  easy  Becovery  of  Small  Debts  and  Demands  within 
**  the  City  of  London  and  the  liberties  thereof,'  shall  be 
**  deemed  to  be  the  County  Court  having  jurisdiction  in 
"  the  case."— 26  &  27  Vict.  c.  124,  s.  14. 
It  will  be  necessary  to  mention  here  one  or  two  matters  Trial  of 
rhich  relate  to  the  trial  of  the  action,  and  for  which  the  Act  ac^on  for 
makes  provifflon.  *^ 

In  the  first  place,  it  is  to  be  noted  that  the  section  (sec.  14)  Eridence  may 
jwst  set  out  enables  the  Court,  on  the  application  of  either  party,  ^  .**^®"  ^y  * 
to  appoint  a  person  to  take  down  in  writing  the  evidence  of  ^^^' 
the  witnesses  and  to  pay  him  compensation. 

In  the  next  place,  at  the  trial,  the  owner  of  any  alkali  work  Owner  of  a 
who  is  charged  with  an  offence  against  the  Act  may  escape  ^*^*'^^"^ 
payment  of  penalties  by  proving  that  the  offence  alleged  against  {^J^y  prove 
mm  was  in  &ct  committed  by  some  agent,  &c.,  without  his  a  servant 
knowledge.    On  this  subject  *^  The  Alkali  Act,  1863,"  provides  responsible. 
at  foOowB : — 

•*  The  owner  of  any  alkali  work  in  which  any  oflfence  against  The  Alkali 
*•  ihia  Act  haa  been  proved  to  have  been  committed,  and  for  -^^>  ^^^f 
**  which  a  pecuniary  penalty  may  be  imposed,  shall  in  every  '*  ^* 
^  case  be  darned  to  have  committed  the  offence,  and  shall  be 
**  liable  to  pav  the  penaltv,  unless  he  shall  prove  to  the  satis- 
**  fiction  of  tne  Court  before  which  any  action  shall  be  brought 
**  for  the  recovery  of  such  nenalty  that  he  has  used  due  dili- 
^  genoe  to  comply  with  and  to  enforce  the  execution  of  this 
^  Act,  and  thtft  the  offence  in  question  was  committed  by  some 
^  agenty  servant^  cr  workman,  whom  he  shall  charge  by  name 
**  m  the  actual  offender,  wittiout  his  knowledge,  consent,  or 

TOb  u.  3  N 
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**  cr,!LEiTacoe,  is  whiA  caK  Bxa  aeenL  saruu  or  Torkmaa 

-  ibtli  be  Lih-i-^  t>:  uki  icaj  t"*:  sieii  (.-r  ttu  paTment  of  the 

-  f^TiaiiT,  ani  ..f  it-r  oi«s  ■■?  all  t'Tn.-etdicss  vhieh  may  be 
*"  ukea  fi'T  ihe  [^■•j^ht'  cLtp?i>C,  eitfatr  ai;uii>t  himsolf  or 
*-  tsiinsc  the  'i'TOcT  ::ii'^  t'ni*  Ace  :  proTideil  that  it  ^hall  be 
*■  Uwfol  f-jT  tte   iESf«s>:r   6>  proceed  in  the  first   instance 

-  a^uoii  the  penjQ  ^h-na  hn  sJaaH  betiefc  to  be  the  actual 
"  offender,  wicbxit  Six  prtceediit;  ^linA  the  owner,  in  anj 
**  cams  in  wiiich  it  shall  be  made  to  appear  to  the  —tirfn-rinn 
*^  of  SDcb  inspector  that  the  own^  has  iHed  all  dne  diligence  to 
**  complr  with  and  to  enfon:e  the  execation  of  this  Act,  and 
*^  that  file  ofKnce  has  been  ammitted  I7  the  pcfswi  whom  be 
•^  majTcfaar^  therewith  without  the  knowledge.  ooD9ait,wo(Hi- 
*^  nlTBUce  of  the  owner,  and  in  contraTendoD  of  his  orders." — 
26*  *7  VicCc.  ie4.  S.5. 

It  wiD  be  noticed  that  seciioo  14  of  ''  The  Alkali  Aet," 
which  has  jnst  been  set  oat.  gins  a  right  of  appeal  to  either 
party  and  directs  that  sacfa  aj^Ksl  shall  be  bv  roecial  cmc.  Bnt 
it  13  apprehended  that  the  affieal  maj  now,  onoer  section  6  of 
"The  County  Coons  Act,  1875  "  </\  be  by  motion.  The 
practice  on  the  appeal,  whether  It  be  made  br  war  of  ^Kcial 
case  or  by  way  of  motion,  will  be  fonnd  folly  deambed  in  Ute 
chapter  on  Appeals  (g). 
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CHAPTER    III. 

JURISDICTION  AND  PB00BBDING8  UNDER  "THE  HOSIERY 
KANUFACTURE8  (WAGBS)  ACT,   1874." 

"The  Hosiery  Manufecture  (Wages)  Act,  1874  "  (37  &  38  Object*  of 
Vict.  c.  48),  is  "An  Act  to  provide  for  the  payment  of  Wages  "™  Hoeiciy 
without  Stoppages  in  the  Hosiery  Manufiacture."    It  recites,  J^'^YAdT 
in  the  Preamble,  that  "  a   custom  has  prevailed  among  the  137^ 
"  employers  of  artificers  in  the  hosiery  manufacture  of  letting 
**  out  frames  and  machinery  to  the  artificers  employed  by  them, 
"  and  it  is  desirable  to  prohibit  such  letting  of  frames  and 

machinery,  and  the  stoppage  of  wages  for  frame  rents  and 

charges  in  the  hosiery  manu&cture."   There  were  also  certain 

charges  "  (as  they  were  called  in  the  trade)  which  had  existed 
before  this  Act,  and  which  were  for  "  winding,"  "  lighting," 
"  firing,"  "  needles,"  and  "  mending"(a).  These  "  charges"  appear 
to  be  included  in  the  prohibitions  contained  in  the  Act.  In  short 
it  has  been  judicially  stated  that ''  the  object  of  the  legislature 
"  is  to  prohibit  all  such  deductions  from  the  workmen's  wages, 
"  so  that  he  mi^ht  know  what  the  clear  sum  was  that  he  was 
**  to  receive  at  Vie  week's  end  without  beine  hampered  with  the 
**  Question  of  frame-rent  and  other  charges    (b). 

The  enactment  in  question  contains  a  section  which  gives  a  Short  title. 
short  title  to  the  Act.    Such  section  is  as  follows  : —  The  Hosiery 

"  This  Act  may  be  cited  for  all  purposes  as  *  The  Hosiery  Manufac- 
"  Manufectures  (Wages)  Act,  1874.'  "—37  &  88  Vict.  c.  48,  ^^m  {JVages) 
g.  9.  ^^^»  1®'7^> 

The  following  interpretation  clause  is  also  contained  in  the  '* 

J^Q^  . Interpretation 

"  Within  the  meaning  and  for  the  purposes  of  this  Act,  all  ^'^  . 

The  JStmery 

(«)  See  Ckmtmer  r.  Cmmnimgt^  8  Q.  B.  311,  where  the  nature  of  these 
diinet  it  faUj  enlained. 
(i)  /Vr  FieU,  JT,  in  WiUU  t.  Thorp,  L.  R.  10  a  B.  383,  p.  388. 

8  K  2 
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JToaafbc-        "  v-irkiDen,  lahoarers,  amJ  other  persons  in  tatj  nuuina-  ei^tfied 

turalH'aga)  **  ia  the  ptrfunnann:  of  any  emploTtnent  of  operarion,  of  what 

Ad,  1874,        "  aatnre  Boever,  in  or  about  the  hoeieir  mann&ctDre,  shaU  be 

J-  7-  "  and  be  det-med  '  artificers ; '  and,  within  the  meaning  and  for 

**  the  porpofes  aforesaid,  all  maaters,  foremen,  manners,  clo^ 

**  contnciore,  snb-contractore,  middlemen,  and  otfaer  peraoiH 

"  eogaged  in  the  hiring.  emplojmeDt,  or  snperintendenoe  of  tbe 

"  labonr  of  any  sach  artificers,  shall  be  and  be  deoned  to  be 

"  '  emplorere ;    and,  within  tbe  meaning  and  for  the  poipoaes 

"  of  this  Act,  any  money  or  other  thing  had  or  contracted  to 

"  be  paid,  delivered,  or  given  as  a  recompense,  reward,  w  re- 

"  muneration  for  any  labour  done  or  to  be  done,  whether  within 

"  a  cenain  time  or  to  a  certain  amount,  ot  for  a  time  or  for  an 

"  amonnt  uncertain,  shall  be  deemed  and  taken  to  be  the  wages 

"  of  such  labonr ;  and,  within  the  meaning  and  for  the  pnrpoMS 

"  aforesaid,  any  agreement,  nnderetanding,  device,  contrivance, 

**  collnsion,  or  arrangement  whatsoever  on  the  subject  of  wagea, 

"  whether  written  or  oral,  whether  direct  or  indirect,  to  which 

"  the  employer  and  artificers  are  parties  or  are  assenting,  or  by 

"  which  they  are  mntnally  bound  to  each  (*her,  or  whereby 

"  either  of  them  shall  hare  endcavonred  to  impose  an  obligaticHi 

"  on  the  other  of  them,  shall  be  and  be  deemeo  a 'contract.'" — 

87  &  38  Vict.  c.  48,  s.  7. 

Seetiau  The  general  objects  Bonght  to  be  attained  by  the  Act  are,  fi» 

^7^i_i        ^^  iQ<^t  part,  contained  in  the  following  sections  which  an 

objrcfcrf         therefore  set  ont  in  foil : — 

the  AcL  "  In  all  contracts  for  wages  the  full  and  entire  amonnt  of  all 

7^  Hottery  "  wages  the  earnings  of  labonr  in  the  hosiery  mannfactnra  sbaO 
Manafae-  "  be  actoally  and  positively  made  payable  in  net,  in  the  cmrent 
turtt  ^iVaga)  "  coin  of  the  realm,  and  not  otherwise,  without  any  dedoctioQ 
Ad,  1874,        ■'  or  gtoppage  of  any  description  whatever,  save  and  eicept  for 
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(I.)  Firsts  as  topenalties recoverable  from  employers  in  the  (1.) P^iudtiet 
Cooniy  Conrt.  Tne  section  imposing  them,  and  giving  the  ^^  employers 
County  Court  jurisdiction,  is  as  Mows  :—  ^fi^^ 

''If  any  employer  shall  bargain  to  deduct,  or  shall  deduct,  fou  and  in 
**  directly  or  indirectly,  from  the  wages  of  any  artificer  in  his  em-  cash. 
**  ploy  any  part  of  such  wages  for  frame-rent  and  standing  or  other  The  Hosiery 
^  churgea,  or  shaU  refuse  or  n^lect  to  pay  the  same  or  any  part  Manufac- 
**  thereof  in  the  current  coin  of  the  realm,  he  shall  forfeit  a  sum  tures  (H^ages) 
"  of  five  pounds  for  every  offence,  to  be  recovered  bv  the  said  -^^^  ^®7^> 
"  artificer  or  any  other  person  suing  for  the  same  in  the  County  *•  ^' 
**  Conrt  in  the  district  where  the  offence  is  committed,  with  fuU 
**  cost  of  suit."— 87  &  88  Vict.  c.  48,  s.  8. 

It  has  been  held  that  the  deduction  of  fines  from  the  wages 
of  an  artificer  is  not  within  this  section  (c). 

(2.)  Secondly  J  as  to  penalties  imposed  on  artificers  and  others  (2.)  PeiuJtieB 
for  using  frames  or  any  machine  otherwise  than  for  the  purpose  ?°  workmen 
for  which  they  are  lent.    The  section  imposing  them,  and  Jl^^f^et 
giving  the  County  Courts  jurisdiction,  is  as  follows  : —  for  porposes 

^  If  any  fiwne  or  machme  which  shall  have  been  entrusted  other  than 
**  to  any  artificer  or  other  person  by  his  employer  for  the  pur-  **ij^. '?f 
**  pose  of  being  used  in  the  hosiery  manufacture  for  such  em-  J^^j^nJ;^ 
**  ployer,  or  in  any  process  incident  to  such  manufacture,  shall,   _-    ^  . 
**  whilst  the  same  shall  be  so  entrusted,  be  worked,  used,  or  j^y^f^^ 
^  employed  without  the  consent  in  writing  of  such  employer  or  ^^^^^  (iVages) 
^  other  person  so  entrusting  such  frame  or  machine,  in  the  Act,  1874, 
^  manumcture  of  any  goods  or  articles  whatever  for  any  other  #.  4. 
^  person  than  the  person  by  whom  such  frame  or  machine  shall 
**  nave  been  so  entrusted,  then  and  in  every  such  case  the 
^  artificer  or  other  person  to  whom  the  same  shall  have  been  so 
**  entrusted  shall  forfeit  and  pay  the  sum  of  ten  shillings  for 
**  every  day  on  any  part  of  miich  any  such  frame  or  machine 
**  shall  have  been  so  worked,  used,  or  employed,  to  be  recover- 
**  able  by  and  for  the  benefit  of  the  person  who  shall  have  so 
**  entmi^:ed  the  same,  in  the  County  Court  for  the  district 
^  where  the  offence  shall  have  been  committed,  with  fall  costs 
"  of  suit/ —87  &  38  Vict.  c.  48,  s.  4. 

Under  each  of  the  above  two  sections,  it  would  appear  that  Connty  Court 
the  County  Court  enjoys  an  exclusive  jurisdiction  ;  tne  penalty  jarisdiction 
being  only  recoverable  in  that  Court.  ^^"•• 

The  enactment  itself  contains  no  express  directions  as  to  the  Penalties 
mode  of  recovering  penalties.      But  (notwithstanding  that  f«<»^ef»We 
Order  XL.  {d)  of  "  The  County  Court  Rules,  1876,"  aUows  a  ^^  '^'''''' 
petition  as  well  as  an  action  in  cases  not  otherwise  provided  for 
by  these  rules)  it  is  clear  that  an  action  commenced  by  plaint 
and  smnmons  is  the  proper  mode  of  proceeding  to  recover  the 
penalties  created  by  the  Act. 


^ 


WiUU  T.  I%orp  and  another,  L.  R.  10  Q.  B.  383. 
8«i  oat  mU^  p.  887. 
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The  practice  in  an  action  for  penalties  nnder  tliis  Act,  will  be 
found  Bofficientlj'  indicated  by  tue  introdnctoiy  chapter  to  this 
book  (f).  A  suggested  form  of  particnlare  on  the  jd&int  will 
also  be  tltere  fonnd  (/). 

Although  no  right  of  appeal  is  ezpreBsl;  given  in  the  Act 
itself,  yet  it  appears  that  there  is  an  appeal  from  the  Gonntf 
Court,  nnder  "The  Hoeiery  Uanniactnres  (Wages)  Act,  1874," 
to  the  High  Court.  An  instance  of  a  recent  appeal  in  a  case 
nnder  the  Act  is  cited  below  {g). 

(e)  AhU,  f.SB6elug. 

U)  Ante,  p.  888. 

(y)  Bee  WMit  j,  TAorp  and  aitelAtr,  L.  K.  10  Q.  B.  383. 
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PROCEEDINGS   UNDER   SPECIAL   STATUTES   TO 
RECOVER  MONIES  OTHER  THAN  PENALTIES. 


The  second  group  into  which  statutes  conferring  a  special  Sammary  of 
jorisdiction  upon  the  County  Courts  may  be  divided  consists  statutes  con- 
of  those  statutes  which  provide  for  the  recovery  of  monies  *J^®?  ^  *^ 
other  than  penalties.    It  is  proposed,  as  in  the  last  division,  to     ^^^®°* 
deal  with  these  statutes  in  cnronological  order.    In  one  case — 
that  of  summary  proceedings  under  the  Title,  Copyhold,  and 
Enfranchisement  Acts — the  object  of  the  proceedings  is  not 
the  recovery  of  money,  but  to  obtain  the  production  of  docu- 
ments.   Since,  however,  the  provisions  on  this  subject  relate 
to  the  same  subject-matter,  and  are  contained  in  the  same 
statute  as  proceedings  taken  under  the  Acts  for  the  recovery 
of  eipenses,  it  will  be  well  to  include  this  matter  in  the  present 
division  of  our  subject. 

As  in  the  case  of  statutes  included  in  the  last  division  and  Proceedings 
giving  actions  for  penalties,  it  will  be  found  that,  although  should  usually 
either  proceedings  by  plaint  or  by  petition  may  be  resorted  to,  ^  ^^  action. 
an  action  commenced  and  prosecuted  in  the  ordinaiy  way  is, 
in  practice,  the  most  convenient  mode  of  proceeding  under 
Acts  falling  within  this  division  of  special  statutes. 
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PROCEEDINGS    UNDER    SPECIAL    STATUTES    TO 
RECOVER  MONIES  OTHER  THAN  PENALTIEa 


CHAPTER    I. 

ACriOKS   TO  RECOVEE  UNDER  "THE    POOE    LAW    JUCEHDVEKT 

Atrr,  1648,"    to   becoteb  loans  uade    undeb   the 

POOR  LAW  ACTS. 

Poor  \mw  '^^^  general  objects  and  ficope  of  the  Poor  Law  Acta  are  too 

Acta  allow  well  known  to  need  any  discuBsion  here.  In  addition,  how- 
relief  to  be  ever,  to  the  relief  wliich  may  be  given  to  paupers  in  the 
*•""*"  ordinary  way,   provision  also  is  made  for  sach  relief  being 

iivoTlou.      gi^on  by  way  of  loan.    Such   provision  was  originaUy  c<Hi- 
tained  in  the  following  enactment : — 

"  Whenever  it  shall  appear  to  the  jngticee,  or  to  the  general 
or  select  veatry,  or  to  anch  guardians,  governors  or  direoton 
as  aforesaid,  or  to  the  overseers  of  the  poor,  to  whom  appli- 
cation shall  be  made  for  relief  for  any  poor  perton,  that  be 
might,  but  for  his  extravagance,  n^Iect,  or  wilful  miBCon- 
duct,  have  been  able  to  maintain  himself,  or  to  snpport  bis 
family  (as  the  case  may  be),  it  shall  be  lawful  for  tne  over- 
seers of  the  poor  (by  the  direction  of  the  justices,  or  of  tJie 
general  or  select  vestry,  or  of  such  guardiaaa,  governors  or 
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''and  upon  every  de&nlt  of  payment  by  their  warrant  to 
"  oommit  such  person  to  the  common  gaol  or  house  of  correc- 
''tion,  for  any  time  not  exceeding  three  calendar  months, 
**  imless  the  sum  and  sums  which  shaJl  be  due  and  payable  by 
**  Tirtue  of  such  order  shall  be  sooner  paid." — 69  Geo.  Ill, 
c  12,  s.  29. 

This  enactment  has,  however,  been  repealed  by  the  "  Statute 
Iaw  Revision  Act,  1878."  It  is,  however,  provided  by  "  The 
Poor  Law  Amendment  Act "  as  follows : — 

^  From  and  after  the  passing  of  this  Act,  any  relief  or  the  The  Poor 
"  cost  price  thereof,  which  shafi  be  given  to  or  on  account  of  Law  Amend- 
*  any  poor  person  above  the  age  of  twenty-one,  or  his  wife,  or  m^t  Act, 
"  any  put  of  his  &mily  under  the  age  of  sixteen,  and  which  ^  ^ 
*^  the  said  conmiissioners  shall  by  any  rule,  order,  or  regula- 
^tion  declare  or  direct  to  be  given  or  considered  as  given 
"  by  way  of  loan,  and  whether  any  receipt  for  such  relief,  or 
"  engagement  to  repay  the  same,  or  the  cost  price  thereof,  or 
**  any  put  thereof,  shall  have  been  given  or  not  by  the  person 
**  to  or  on  account  of  whom  the  same  shall  have  been  so  given, 
**  shall  be  considered,  and  the  same  is  hereby  declared  to  be  a 
•*  kMui  for  such  poor  person." — 4  &  5  Will.  iV.  c.  76,  s.  68  (aa). 
Bdief  advanced,   oy  way    of   loan,    to    paupers,    by   the 
gDsrdians  of  any  union,  is  recoverable  in  the  County  Court.. 
On  this  subject  ^^  The  Poor  Law  Amendment  Act,  1848,"  pro- 
vides as  follows : — 

**  All  relief  to  be  granted  by  the  guardians  to  any  pauper  Relief  tA- 
^  iqwn  loan,  and  which  shall  be  chargeable  to  the  common  ▼uced  by 
**  fnnd  of  the  union,  or  to  any  parish  therein,  may  be  recover-  ^^^  uL'°" 
**  able  in  the  County  Court  or  other  Court  for  the  recovery  of  JJ|^[,ed  in 
^  amaD  debts  for  the  district  wherein  the  union  or  the  major  Ooontj  Court, 
**  part  thereof  shall  be  comprised,  on  the  plaint  of  the  said  Ac. 
**  guardians,  who  may  apply  and  be  heard  in  such  Court  by  The  Poor 
"  any  officer  appointed  by  them  for  such  purpose,  in  manner  Law  Amendr 
"  prescribed  by  the  statutes  enabling  them  to  appoint  officers  *»^^  ^^^ 
**  to  act  for  them  :  Provided  nevertheless,  that  the  remedy  ^®^>  *•  ®* 
**  already  provided  by  law  for  the  recovery  of  the  relief  granted 
**  on  kNUi,  shall  be  in  force  and  applicable  to  the  relief  so 
**  chargeable  to  the  common  fund  as  aforesaid." — 11  &  12 
Vict.  c.  110, 8.  8. 

The  only  persons  entitled  to  recover  in  the  County  Court  Parties  to 
against  a  pauper  under  section  8  of  the  Act,  are  ths  guardians,  prooeedingi 
^  who  may  apply  and  he  heard  in  such  Court  by  any  officer 
^  appoMed  by  them  for  such  purpose,  in  manner  prescribed  by 
"  Ae  staiuies  enahUng  them  to  appoint  officers  to  act  for  them." 

Proceedings  under  this  Act  are  regulated  l^  the  ordinary  Mode  of 
Coonty  Court  Bules,  and  may,  under  Order  XL.  (a)  of  *^  The  prooeedings. 

(mm)  No  relief  br  Umui  mmt  be  giten  where  it  is  in  oontraTention  of  the  Out- 
Boor  B^ef  Orden,  of  21it  Dee.,  1S44,  and  of  the  Uth  Dec.  1862. 
(«)  See  thia  Older,  aet  out  in  full,  mtUe,  p.  887. 
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GonntT  Gonrt  Bnles,  1875  "  (6),  be  either  by  petition  or  ootioD 
It  is,  nowerer,  atmoet  needless  to  add  that  prooeedingB  nude 
this  Btatnte  are — like  other  proceedings  mlling  within  thi 
division  of  onr  Bnbject — ^moBt  conveniently  taken  bj  w&j  o 
action.  The  mode  of  inatitnting  an  action  vill  be  aacwtaine 
from  Book  II.  of  this  work,  and  from  the  fnrther  remaHra  a 
to  actions  imder  special  statntes  contained  in  the  introdnctm; 
chapter  to  the  present  Book  of  this  work  (e). 

m  II  &  12  Vict  c.  110,  ii  nich  an  Act. 


i 
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PROCEEDINGS    UNDER    SPECIAL   STATUTES    TO 
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CHAPTEE    II. 

PBOCEEDDfGB  FOR  DAMAGES  UNDER  "THE  COPYRIGHT  OF 


»> 


DESIGNS  ACTS. 

b  the  year  1842  an  Act  of  Parliament  was  passed  which  Has  General  pro- 
10  a  sabseqnent  Act  (a)  since  received  the  name  of,  and  is  now  tuuoiu  of 
commonly  called  "The   Copyright  of  Designs   Act,  1842."   '.'The Copy 
pe  object  of  this  Act  was  "  to  consolidate  and  amend  the  J^*  °^ 
'*LawB  relating  to  the  Copyright  of  Designs  for  ornamenting  Acti^ 
"Articles  of  Manufiacture.'     The  provisions  of  the  Act  are  far 
^  long  for  insertion  here.     Bnt  its  scheme  may,  for  onr 
present  pnrpose,  be  briefly  described  as  follows  : — 

"  Witn  regard  to  any  new  and  original  design  (except  for  Sculp-  Certain  new 
"  tare  and  other  things  within  the  provisions  of  the  several  Acto,  deeigmi  to 
*'  mentioned  in  the  Schedule  C  to  this  Act  annexed)  whether  such  ^^  ^^ 
"  design  be  applicable  to  the  ornamenting  of  any  article  of  manufac-  Se^Lirriffht 
"  tore  or  of  any  substance  artificial  or  natural,  or  partly  artificial  of  prodaction 
"and  partly  natural,  and  that  whether  such  design  be  so  appli-  for  certain 
"  cable  for  the  pattern  or  for  the  shape  or  configuration  or  for  *®™^ 
"  the  omafnent  thereof^  or  for  any  two  or  more  of  such  purposes  The  Copy- 
"  and  by  whatever  means  such  designs  may  be  so  applicable  ^^  9jf 
"  whether  by  printing,  or  by  painting,  or  by  embroidery,  or  by  ^"f^^g 
"  weaving,  or  by  sewing,  or  by  modelling,  or  by  casting,  or  by  ^  v        * 
"  embossing,  or  by  engraving,  or  by  staining,  or  by  any  other 
**  means  whatever,  manual,  mechanical,  or  chemic^,  separate 
^  or  combined  :  Be  it  enacted  that  the  proprietor  of  every 
**  sacb  design,  not   previously  published  either    within  the 
'*  United  Kingdom  of  Great  Britain  and  Ireland  or  elsewhere, 
"  shall  have  the  sole  right  to  apply  the  same  to  any  articles  of 
"  mano&ctnre,  or  to  any  such  substances  as  aforesaid,  for  the 
"  req)ective  terms  hereinafter  mentioned ;  such  respective  terms 

(«)  /.  r.,  ••Tbe  Copyright  of  Deiigns  Act,  1858,"  21  &  22  Vict.  c.  70. 


Feultiw 

inMogemenla 


danuigaa  nw; 
be  broogbt 
bj  proprietor 


Daignt 
Act,  1842, 


TheCopy- 

Act,  1858. 


COUNTY   COCBT   PKACTICE.    [Bk.  T,— Dit.  II. 

"  to  be  computed  from  the  time  of  BDch  design  being  registerod 
"  according  to  this  Act." — 5  &  6  Vict,  c.  100,  B.  3. 

The  Act  then  provides  for  the  registration  of  designs  ;  for 
the  transfer  of  the  copjright  iu  designs  so  registered  ;  and  also, 
in  a  section  vhich  will  be  set  oat  in  a  later  part  of  Has 
chapter,  for  the  givii^  of  a  certificate  of  registration,  which  ii 
made  evidence  in  all  conrts.  Further,  the  Act  also  imposes 
penalties  for  infringements  of  dcsigoB  and  prescribes  the  pro- 
ceedings to  be  taken  for  the  recovery  of  such  penalties.  It,  is 
addition,  contains  the  following  section  as  to  the  right  of  the 
proprietor  of  a  registered  design  to  bring  an  action  tat 
damages : — 

"  Provided  always,  and  be  it  enacted,  that,  notwithstanding 
"  the  remedies  hereby  given  for  the  recovery  of  any  Ba<£ 
"  penalty  as  aforesaid,  it  shall  be  lawful  for  the  proprietor  in 
"  respect  of  whose  right  such  penalty  shall  have  been  in- 
"  curred  (if  be  shall  elect  to  do  so)  to  bring  snch  action  as  he 
"  may  be  entitled  to  for  the  recovery  of  any  damages  which  he 
"  shall  have  sustained,  either  by  the  application  of  any  such 
"  design  or  of  a  fraudulent  imitation  thereof,  for  the  purpose 
"  of  sale,  to  any  articles  of  manufacture  or  substances,  or  by  the 
"  publication,  sale,  or  exposure  to  sale  as  aforesaid,  b^  any 
"  person,  of  any  article  or  substance  to  which  sach  design  or 
"  any  fraudulent  imitation  thereof  shall  have  been  so  applied, 
"  such  person  knowing  that  the  proprietor  of  snch  design  had 
"  not  given  his  consent  to  such  application." — &  &  6  Viot. 
c.  100,  s.  9. 

In  the  year  1858  an  Act  (21  &  22  Vict.  c.  70)  was  passed 
amending  the  Act  of  1842,  and  containing,  amongst  others,  the 
provisions  following : — 
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**  section  of  the  Act  of  the  ninth  and  tenth  Victoria,  chapter  Aci^  1858, 

**  ninety-five,  of  his  intention  to  rely  on  such  special  defence,  ».  8. 

**  and  shall  state  in  snch  notice  the  date  of  publication  and 

**  other  particalars  of  any  designs  whereof  prior  publication  is 

•*  alleeea,  or  of  any  objection  to  such  copyright,  or  to  the  title 

^  of  Uie  propffietor  to  such  copyright ;  and  it  shall  be  lawful 

^  Aht  the  Jnoge  of  the  County  Court,  at  the  instance  of  the 

^  defendant  or  plaintiff  respectively,  to  require  any  statement 

^  or  notice  so  aelivered  by  the  plaintiff  or  of  the  defendant 

^  reroectively  to  be  amended  in  such  manner  as  the  said 

**  Jndge  may  think  fit."— 21  &  22  Vict.  c.  70  s.  8. 

Ab  regards  the  parties  to  the  proceedings  under  the  Act,  the  Parties. 
jnoyisionB  of  the  above  section  are  distinct : — 

T7i$  plamUff  in  proceedings  under  the  Act  will  be  *'  the  —As  plain- 
**  proprietor  of  copyright  in  any  design  under  *  The  Copyright  *i^ 
«  of  Designs  Acts,'  or  *The  Copyright  of  Designs  Act,  1868 \}>). 

The  defendant  will  be  the  person  who  is  alleged  to  have  com-  —As  defen- 
mitted  the  piracy  complainea  of  (c).  ^Ants. 

Prooeedings,  under  the  Act  are  expressly  directed  to  be  ^*  com-  In  what 
**  menoed  tn  the  County  (hurt  of  the  district  within  which  the  district  the 
« piracy  ie'jaXkged  to  have  been  committed  "  (d).  S^bT 

There  being  no  special  directions  in  the  County  Court  rules  taken. 
and  orders  as  to  proceedings  under  the  *^  Copyright  of  Designs  ^^^  ^£ 
Acty"  it  may  be  that  such  proceedings  can,  under  Order  XL.  of  taking  pro- 
the  Coonty  Court  Rules,  1875(e),  be  taken  either  by  petition  or  oeedings. 
bj  action.    But  it  will  be  most  convenient  to  proceed  by  way  of    . 
action.    And  obviously  this  was  the  mode  of  proceeding  con- 
tem|dated  by  tiie  fiiimers  of  the  Act.    For  ^  Tne  Copyright  of 
Designs  Act^  1858 '  provides  as  follows  : — 

**  The  provisions  of  an  Act  of  the  ninth  and  tenth  Victoria,  The  nsaal 
"  chapter  ninety-five,  and  of  the  twelfth  and  thirteenth  Victoria,  ^J^?^ij?" 
**  chapter  one  hundred,  as  to  proceeding  in  any  plaint,  and  as  qq^^^  j^ 
"  to  appeal,  and  as  to  writs  of  prohibition,  shall,  so  far  as  they  applicable  to 
^  are  not  inconsistent  with  or  repugnant  to  the  provisions  of  proceedings 
«  this  Act,  be  applicable  to  any  nroceedings  for  piracy  of  copy-  J>r  piracy  of 
**  right  of  desi^  under  the  saia  *  Copyright  of  Designs  Acts  *  i!^**^ 
-  or  this  Act."(/)— 21  &  22  Vict,  c.  70,  s.  8.  tSitT' 

The  practioe  in  an  action  for  damages  under  "  The  Copy-  j^^gig^ 
jiAi  of  Designs  Act,"  is,  generally  speaking,  the  same  as  in  an  Act^  1858, 
orainary  action,  and  is  described  in  Book  11.  of  this  work,  and  $,  si 
in  the  Introductory  Chapter  to  the  present  Book  (^).    The  pnurtioe. 
fioUowing  additional  points  require  notice  however  : — 

Section  8  requires  that  *'  the  plaintiff  shall  deliver  with  his  Plaint. 

(i)  21  ft  22  Vict.  c.  70,  s.  8,  »upra. 

It}  lb. 

ut^  See  sect  8,  tvpra, 

(#)  See  this  Order  in  foil,  anU,  p.  887. 

\f)  ^'The  Copynsfat  of  Designs  Act,  1858,"  is  such  sn  Act. 

QD  See  mU$,  p.  886  #1  My,     • 


tiuL 

Certificate  of 


beeridenoe. 

Act,  184S, 

t.  16. 
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"plaint  a  stalemenl  of  particulars  as  to  Vte  date  and  tiUe 
"  other  desrrtption  of  Ifis  registration  vhereof  t/is  copyr^ht 
"  allfged  to  bs  pirated,  and  as  to  the  alleged  piraeff  "  (h).  Tl 
statement  maj  be  amended  bj  the  Judge,  at  the  instance  of  t 
defendant  (h). 

If  the  defendant,  to  an  action  under  section  6  of  tlie  A' 
intends  at  the  trial  to  ie\j  as  a  defence  on  any  objection 
plaintiff's  copyright,  or  to  the  title  of  the  proprietor  tha 
m,  he  must  give  mo  notice  required  by  section  8.  Tbis  noti 
is  liable  to  amendment,  at  the  inBtance'of  the  plaintiff  (A). 

At  the  trial  of  the  action  it  will  be  necessary  for  the  plaint 
to  prove  two  things: — 

In  the  first  place,  ho  mnst  prove  that  he  is  the  owner  of 
re^stered  design.  On  this  point  the  certificate  of  registratii 
is  made  evidence  by  the  following  enactment : — 

"And  be  it  enacted,  that  upon  every  copy,  drawing,  or  pri 
of  an  original  design  so  returned  to  the  person  regist^rinK 
aforesaid,  or  attached  thereto,  and  npon  every  copy,  drswin 
or  print  thereof  received  for  the  purpose  of  such  registratio 
or  of  the  transfer  of  such  deaign  being  certified  thereon 
attached  thereto,  the  registrar  shall  certify  nnder  his  hu 
that  the  design  has  been  so  registered,  the  date  of  snch  registi 
tion,  and  the  name  of  the  roistered  proprietor,  or  the  sty 
or  title  of  the  firm  nnder  which  such  proprietor  may  i 
trading,  with  his  place  of  abode  or  place  of  carrying  on  b 
business,  or  other  place  of  address,  and  also  the  number 
such  design,  together  with  such  ntunber  or  letter,  or  namb 
and  letter,  and  in  such  form  as  shall  be  eniploycii  by  him  i 
denote  or  correapond  with  the  date  of  such  regiBtrati(m  ;  ai 
snch  certificate  made  on  every  such  original  design,  or  c 
such  CODY   thereof,   and  tmrporting  to  be  i " 
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**  tare  thefetOy  or  of  the  seal  of  oflSce  affixed  thereto,  or  of  the 
''person  signing  the  same  being  the  Begistrar  or  Deputy 
«  B^ifitrar."— 5  &  6  Viet  c.  100,  s.  16. 

In  ^e  second  place,  the  plaintiff  most  prove  that  the  de-  Proof  of 
fendant  has  pirated  the  design,  his  right  to  which  is  ascertained  pincy- 
ind  defined  by  the  certificate. 


BOOK   V -DIVISION   IL 

PROCEEDINGS    UNDER    SPECIAL    STATUTES   TO 
RECOVER  MONIES  OTHER  THAN  PENALTIEa 


CHAPTER    III. 

PROCBEDIHaa  BT  THE  TITHE,  CX)PTHOLD,  iXD  HTCLOSDBK 
CXmSIBSIONEKS  TO  BECOVER  EXPENSES  OE  TO  KKTOBCB 
THE  PaoDCeriOK  op   DOCnitKMTS. 

Oommti-  Fboh  time  to  time  Tftriotas  Acts  of  Parliament  have  been 

dimcn  oDdor  pagged,  providing  for  the  coimnatatioii  of  tithes,  for  the  in- 

maua^"  closure  of  common  lands,  and  for  the  enfranchiaement  of  copy- 

Acta,  Coi7-  )iold  estates.    All  these  Acts  provided  for  the  appointment  of 

hold  Acti,  commissioners  as  the  machinery  bj  which  their  several  objects 

■ltd  InciDKu*  were  to  be  carried  into  effect.    Recent  legislation  has  omalga- 

^°'*-  mated  these  different  commiBsiouers  onder  these  various  Acta 

into  one  body. 

Act  of  1H8  It  wonld  be  entirely  beyond  the  scope  of  this  work  to  eaUx 

giTn  CooDtr  into  any  detail  as  to  the  provisions  of  the  several  Acta  just 

■"'•'*'•""••  meiiLioiied.     But  under  an  Act  of  Parliament  (31  &  32  Vict. 
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It  will  be  most  convenienfc  to  devote  a  separate  Bection  to 
the  consideration  of  each  of  these  two  distinct  kinds  of  juris- 
diction. 

Section  I. — Pboceedings  by  the  Tithe,  Copyhold,  and 
Inclosube  Commissionebs  fob  the  Becoveby  of 
expenses. 

The  following  section  of  the  Act  of  1868,  before  referred  to,  Jurisdictioii 
confers  on  the  County  Courts  jurisdiction  to  enforce  the  pay-  of  Countj 
ment  of  expenses  due  to  the  commissioners  : —  ^^!S*^  *** 

"  In  all  cases  in  which  any  dispute  as  to  the  expenses  inci-  menrof^m- 
**  dental  to  an  enfranchisement,  or  as  to  the  compensation  to  miarionen' 
**  be  paid  to  the  steward,  shall  be  referred  to  the  commissioners  expen^ies. 
^  for  their  certificate,  the  costs  incurred  by  them  in  ascertain- 
**  ing  the  same  shall  be  paid  to  the  commissioners,  either  by 
"  the  person  making  such  reference  or  applying  for  such  certi- 
^  ficate,  or  by  the  person  whose  costs  are  so  taxed,  as  the  com- 
^  missioners,  by  oitier  under  their  hands  and  seal,  may  direct, 
^  and  such  order  shall  state  the  amount  of  such  costs  ;  and  the 
^  conmiissioners  shall  have  power,  by  application    to    any 
**  County  Court,  to  recover  the  same  from  the  person  liable 
^  under  such  order,  together  with  all  costs  of  such  applica- 
**  tion,  and  such  order  shall  be  conclusive  evidence  of  such 
"  debt.*"— 31  &  82  Vict.  c.  89,  s.  8. 

The  parties  to  proceedings  under  the  above  section  will,  as  Parties, 
plaintifm,  be  the  commissioners ;  as  defendants,  the  persons 
who,  under  the  order  of  the  commissioners  are  liable  to  pay 
Boch  costs. 

The  section,  it  will  be  noted,  expressly  directs  that  an  appli-  in  what 
cation  under  it  may  be  made  to  "any  County  Court.      It  district  to 
thoefore  appears  not  to  be  necessary  to  resort  to  the  County  proceed- 
C<mrt  of  any  particular  district. 

The  most  convenient  mode  of  proceeding  will  be  by  action  ;  Mode  of 
although  by  Order  XL.  of  the  County  Court  Rules  of  1875  (b)  proceedings. 
tiiey  may  be  either  by  action  or  by  petition. 

The  practice  in  the  proceedings,  whether  such  proceedings  Practice. 
be  by  action  or  by  petition,  can  be  ascertained  from  the  intro- 
ductory chapter  to  the  present  Book  (c).    The  following  point, 
however,  requires  notice. 

At  the  trial  of  a  proceeding  in  which  the  commissioners  seek 
to  recover  their  costs,  under  section  3  of  the  Act  (d),  the  order 
under  their  hands  and  seals  directing  payment  of  costs,  is 
made  eaneluswe  evidence  of  such  debt  (0). 

E  Set  out  in  fall,  antey  p.  887. 
See  anUy  pp.  886  et  aeq. 
Supra, 
(#)  Sect  8,  supra. 
YOU  II.  8  o 
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It  will  be  uoted  that  section  3  of  the  Act  of  1868  gives  as 
express  pover  to  the  Court  to  award  coBta. 


Section  II.— PRocEEDDioa  by  the  Tithe,  Copyhold,  and 

EnCLOBUBE  CoSMISaiOHEBS    TO    COMPEL    THE    PbODDO 
TIOM   OF   DOCUMESTS. 


production 
of  doconuuitB. 


(2.)  Jnri»-  The  jnriadiction  of  the  County  Conrte  to  enforce  the  pro- 

diction  of         duction  of  documents,  is  conferred  bj  the  following  section  of 
Conn^nrta     the  Act  of  1 868  :- 

"  In  any  case  in  which  an  inclosnre  has  been  aathorised  by 
"  Parliament,  and  a  valuer  appointed,  it  shall  be  lawfol  for  the 
"  commiBaioners,  at  any  time  they  shall  see  occasion,  by  an 
"  order  under  their  hands  and  seal,  to  require  such  valuer,  ot 
"  any  other  person  who  shall  have  charge  of  or  be  in  poesesBion 
"  of  any  scnedule,  valuation,  plan,  report,  award,  or  other 
"  document  relating  to  snch  incloanre,  to  deliver  the  same  to 
"  them  at  their  office  ;  and  iu  default  of  such  delivery  within 
"  the  time  named  in  such  order  it  shall  be  lawiiil  for  the  com- 
"  misBiotiers  to  summon  snch  vainer  or  other  person  before 
"  the  Judge  of  the  County  Court  for  the  county  in  which  the 
"  lands  or  any  part  thereof  authorised  to  be  inclosed  shall  be 
"  situate  ;  and  the  Judge  of  such  Court  shall,  upon  produc- 
"  tion  of  the  order  of  the  commissioners,  give  such  direction  to 
"  enforuc  such  order,  at  the  (.■sjuiisi;  uT  tlii.-  fitl^uii  iiO,L:kuting  or 
retiiEing  to  obey  the  same,  as  he  is  now  by  law  enabled  to 
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1875  "  (g)y  the  proceedings  may  be  commenced  either  by  plaint 
or  by  petition. 

Whichever  fonn  of  proceeding  be  resorted  to,  the  practice  Practice. 
under  it  can  be  ascertamed  from  the  introductory  chapter  (A) 
to  the  present  Book  of  this  work.     The  following  points  alone 
require  special  notice. 

At  the  trial  of  a  proceeding  nnder  section  4  of  the  Act  of  Trial 
1868y  the  first  thing  to  be  done  is  to  produce  the  commis- 
sioners* order  requiring    the   production    of  documents  (f). 
Thereupon,  the  County  Court  Judge  must  "  give  such  direc- 
**  tion  to  enforce  such  order  at  the  expense  of  the  person 

neglecting  or  refhsing  to  obey  the  same,  as  he  is  now  hy  Jaw 

enabled  U>  give  to  compel  the  production  of  papers  and  docuh 

ments  lefore  such  Court ''  (k). 

The  powers  of  the  County  Court  Judge  to  compel  the  pro- 
duction of  papers  and  documents  in  ordinary  cases  nave 
already  been  pointed  out  in  a  previous  part  of  this  work  (Q. 

(g)  Set  out  in  fuU,  ante,  p.  887. 

(%)  Ante,  pp.  886  et  seq. 

(tS  31  &  32  Vict  c.  88,  a,  4,  ante,  p.  930. 

(k)  lb, 

(/)  Book  II.  cap.  zL  a.  5,  pp.  385—394. 
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PROCEEDINGS    UNDER   SPECIAL   STATUTES    TO 
RECOVER  MONIES  OTHER  THAN  PENALTIES. 


CHAPTER    IV. 

JUElSDICriONB  AKD  PHOCEEDlNQa  UNDBB  "  THB  POBUO 
HEALTH   ACT,    1875." 

"The  Public  Health  Act,  1876,"  38  &  89  Vict.  c.  55,  con- 
le  Public     solidates  and  amende  the  Acta  relating  to  pablie  health,  local 

^^'!'.'^  government,  and  the  removal  of  nuigaucea.  It  est^liahe* 
"  Urban  iSanitary  Authoritiea "  and  "  Rural  Sanitary  Antho- 
rities."  And  it  invests  the  authorities  so  created  with  extensive 
powers  aa  to  sanitary  matters — including  powers  to  remove 
nuisances,  and  to  Bcwer,  drain,  and  pave  Btreeta.  It  also 
contains,  it  is  needless  to  say,  numerona  provisionB  by  which 
elaborate  machinery  is  created  for  carrying  into  execntion  the 
objects  of  the  Act,  as  thus  briefly  sketched. 

DiTiaionof  The  [injvisinns  uf  tlir   Act    iiiv  wi  multiliirii)iis,  that   it   ia 

extremely  difEi!u!t  to  deal  with  the  subjcets  over  which  it  gives 


Objedsot 
"ITio  Public 
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The  interpretation  clause  of  the  Act  is  in  the  following 
terms : — 

"In  this  Act,  if  not  inconsistent  with  the  context,  the  Inteipretatioii 
**  following  words  and  expressions  have  the  meanings  hereinafter  ^^^*'»m- 
**  respectively  assigned  to  them  ;  that  is  to  say,  ^  PMic 

"  '  Borough  *  means  any  place  for  the  time  being  subject  ?^^  4^*' 
"  to  the  Act  of  the  session  of  the  fifth  and  sixth  ^^^'  '*  ^' 
"  years  of  the  reign  of  King  William  the  Fourth, 
"  chapter  seventy-six,  intituled  *  An  Act  to  provide 
**  for  the  Regulation  of  Municipal  Corporations  in 
*'  England  ana  Wales,'  and  any  Act  amending  the 


**  same 


"  *  The  metropolis '  means  the  city  of  London  and  all 
"  parishes  and  places  mentioned  in  Schedules  A., 
"  B.,  and  C.  to  *  The  Metropolis  Management  Act, 
"  1855 ' : 

"'Local  (Jovemment  District*  means  any  area  subject  to 
"  the  jurisdiction  of  a  local  board  constituted  in  pur- 
"  snance  of  *  The  Local  G^ovemment  Acts '  before  the 
"  passing  of  this  Act,  or  in  pursuance  of  this  Act, 
"  and  '  local  board  *  means  any  board  so  constituted  : 

'** Improvement  Act  District*  means  any  area  for  the 
"  time  being  subject  to  the  jurisdiction  of  any  im- 
**  provement  commissioners  as  hereinafter  defined  : 

"  *  Improvement  Commissioners'  means  any  commissioners, 
"  trustees,  or  other  persons  invested  by  any  local  Act 
"  with  powers  of  town  government  and  rating  : 

'''Parish '  means  a  place  for  which  a  separate  poor  i*ate  is 
**  or  can  be  maae,  or  for  which  a  separate  overseer  is 
**  or  can  be  appointed  : 

"'Union'  means  a  union  of  parishes  incorporated  or 
**  united  for  the  relief  or  maintenance  of  the  poor 
**  under  any  public  or  local  Act  of  ParUament,  and 
^*  includes  any  parish  subject  to  the  jurisdiction  of  a 
*'  separate  board  of  guardians : 
"'Ouarmans'  means  any  persons  or  body  of  persons  by 
**  whom  the  relief  of  the  poor  is  adininistered  in  any 


**  umon 


*  Person '  includes  any  body  of  persons,  whether  corporate 
or  unincorporate : 

Local  Authority '  means  urban  sanitary  authority  and 
rural  sanitary  authority : 

*  Surveyor*  includes  any  person  appointed  by  a  rural 
authority  to  perform  any  of  the  duties  of  surveyor 

'*  under  this  Act : 
*^' Lands'  and  'Premises'  include  messuages,  buildings, 
^  luids,  easements,  and  hereditaments  of  any  tenure  : 
'  Owner'  means  the  person  for  the  time  being  receiving 
the  rackrent  of  the  lands  or  premises  in  connexion 


u 
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The  Pvhlic  "  with  which  the  word  is  used,  whether  on  his  own 

HecUth  Acty  "  account  or  as  agent  or  trustee  for  any  other  person, 

1876, 8,  4.  "  or  who  would  so  receive  the  same  if  such  Icuids  or 

"  premises  were  let  at  a  rackrent : 

"  ^  Rackrent '  means  rent  which  is  not  less  than  two-thirds 

"  of  the  full  net  annual  value  of  the  property  out  of 

^'  which  the  rent  arises  ;  and  the  foil  net  annual  value 

"  shall  be  taken  to  be  the  rent  at  which  the  property 

might  reasonably  be  expected  to  let  from  year  to 

year,  free  from  all  usual  tenant's  rates  and  taxes, 

'^  and  tithe  commutation  rentcharge  (if  any),  and 

"  deducting  therefrom  the  probable  average  annual 

'^  cost  of  the  repairs,  insurance,  and  other  expenses 

*'  (if  any)  necessary  to  maintain  the  same  in  a  state 

"  to  command  such  rent : 

*  Street  *  includes  any  highway*  (not  being  a  turnpike 

"  road),  and  any  public  bndge  (not  being  a  county 

"  bridge),  and  any  road,  lane,  footway,  square,  court, 

"  alley,  or  passage,  whether  a  thoroughfare  or  not : 

House '  includes  schools,  also  factories  and  other  build- 

**  ings  in  which  more  than  twenty  persons  are  em- 

"  ployed  at  one  time  : 

'^ '  Drain '  means  any  drain  of  and  used  for  the  drainage  of 

"  one  building  only,  or  premises  within   t}\e  same 

"  curtilage,  and  made  merely  for  the  purpose  of  com- 

"  municating  therefrom  with  a  cesspool  or  other  like 

"  receptacle  for  drainage,  or  with  a  sewer  into  which 

*'  the  drainage  of  two  or  more  buildings  or  premises 

"  occupied  by  diflPerent  persons  is  conveyed  : 

"  *  Sewer '  includes  sewers  and  drains  of  every  description, 

"  except  drains  to  which  the  word  '  drain '  interpreted 

"  as  aforesaid  applies,  and  except  drains  vested  in 

'*  or  under  the  control  of  any  authority  having  the 

"  management  of  roads  and  not  being  a  local  autho- 

"  rity  under  this  Act : 

" '  Slaughter-house '  includes  the  buildings  and  places  com- 

"  monly  called  slaughter-houses  and  knackers'  yards, 

^'  and  any  building  or  place  used  for  slaughtering 

'^  cattle,  horses,  or  aniu^  of  any  description  for 

**  sale  : 

"  *  Water  Company '  means  any  person  or  body  of  perscms 

*'  corporate  or  unincorporate  supplying,  or  who  may 

"  hereafter  supply  water  for  his  or  their  own  profit : 

"'Waterworks*  includes  streams,  springs,  wellsy  pampas 

"  reservoirs,  cisterns,  tanks,  aqueducts,  cats,  aluioeB, 

mains,  pipes,  bulverts,  engines,  and  all  machineiy, 

lands,  buildings,  and  things  for  supplying,  or  used 

for  supplying  water,  also  the  stock  m  titule  of  any 

"  water  company : 


u 


I 
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"* Bakehouse  Regulation  Act'  means  26  &  27  Vict.  c.  40.  The  Public 
"  ('  Bakehouse  Regulation  Act,  1868 ') :  Health  Act, 

^ '  Artizans  and  Labourers  Dwellings  Act '  means  31  &  82  1876,  s.  4. 
"  Vict.  c.  180.    C  Artizans  and  Labourers  Dwellings 
"  Act,  1868 ')  : 
"  *  Baths  and  Wash-houses  Acts  *  means  9  &  10  Vict.  c.  74. 
**  (^  An  Act  to  encourage  the  establishment  of  Public 
"  Baths  and  Wash-houses')  ;  10  &  11  Vict.  c.  61. 
''  ('  An  Act  to  amend  the  Act  for  the  establishment  of 
"  Public  Baths  and  Wash-houses ') : 
"^Labouring  Classes  Lodging  Houses  Acts'  means  14  & 
"16  Vict.    c.   84.    (*  Labouring   Classes    Lodging 
"Houses   Act,    1861');    29    &    80    Vict   c.    28.        "^ 
"  (*  Labouring  Classes  Dwelling  Houses  Act,  1866  ') ; 
"  80  &  81  Vict.  c.  28.    ('  Labouring  Classes  Dwelling 
"  Houses  Act,  1867 ')  : 
'^'Sanitary  Acts '  means  all  the  above-mentioned  Acts  and 
^  the  Acts  mentioned  in  Part  I.  of  Schedule  V.  to  this 
"  Act : 
'^'SanitaiT  Purposes'  means  any  object  or  purposes  of 

"  '  The  Sanitary  Acts ' : 
'"Court  of  Quarter  Sessions'  means  the  Court  of  general 
"  or  quarter  sessions  of  the  peace  having  jurisdiction 
"  over  the  whole  or  any  part  of  the  district  or  place 
"  in  which  the  matter  requiring  the  cognizance  of 
"  general  or  quarter  sessions  arises  : 
"  *  Court  of  Summary  Jurisdiction '  means  any  justice  or 
"  justices  of  the  peace,  stipendiary  or  other  magistrate 
"  or  officer,  by  whatever  name  (»iled,  to  whom  juris- 
"  diction  is  given  bv  '  The  Summary  Jurisdiction 
"  Acts,'  or  any  Acts  therein  referred  to  : 
"^Summary  Jurisdiction  Acts'  means  the  Act  of  the 
"  session  of  the  eleventh  and  twelfth  years  of  the 
"  rei^  of  Her  present  Majesty,  chapter  forty-three, 
"  intituled  *  An  Act  to  facilitate  the  performance  of 
"  the  duties  of  justices  of  the  peace  out  of  sessions 
within  England  and  Wales,  with  respect  to  sum- 
mary convictions  and  orders,'  and  any  Act  amend- 
ing the  same." — 88  &  89  Vict.  c.  66,  s.  4. 
Notice  under  the  Act  may  be  printed  or  written^  or  partly  in  Notices  under 
writing  and  nartly  in  print.  Act  may  be 

On  this  snoject,  the  Act  provides  generally  as  follows  : —         ^^iJ?***" 
•*  NotioeSy  orders,  and  other  such  documents  under  this  Act  ^^[^^ 
"  may  be  in  writing  or  print,  or  partly  in  writing  and  partly  in  ^^  p^^ 
"  I»rint ;  and  if  the  same  require  authentication  by  the  local  jlealth  Act 
**  authority,  the  signature  thereof  by  the  clerk  to  the  local  1875  ,.  266. 
**  aathority  or  their  surveyor  or  inspector  of  nuisances  shall  be 
*'  sofficient  authentication."— 88  &  89  Vict.  c.  66,  s.  266. 


u 
u 


Of'l'KTV    COrET    PRACTICE,    ffc.  T.— Bn.  IL 
>:•— i*  ?f  ai-ticHB  and  other  docnmem*  »  ngnlsted  by  13k 

-N.cr^.'fi.  v-rdere.  «sd  any  uther  dficnmana   regnired  or 

-  %.-.:,2:r».'i  u.>  U:  Berre"]  DiiJer  \bis  Ata  msT  1*  Berred  ly 
'  :.•■.■- '''.z"^  ibt  same  wy  nr  m  the  nadeDoe  of  liw  j 

-  t:i.c;  ibej  are  n*j»i-(.-tivelT  wldressed.  (imiwre  i 

-  -.^  .  »iiTT  IT  ocwupier  <iT  jinrmises  by  ddrrering  tbe  sune  or 

-  *  irat  oop'T  thereof  t<(  w^me  perwrn  on  the  premiseK,  or  if 

-  ;it?v  if  no  pereon  on  tbe  premisei  who  cm  be  80  Berrad  ly 

-  Ivis^  tbe  Eame  (<n  mme  tyinniiicauTiA  pan  of  tbe  premiiei ; 
"  ',:>cT  mar  also  be  served  bv  pi«t  by  a  prepaid  leixer.  and  if 

-  ft-nrd  by  pott  eball  be  deemed  U)  have  been  served  at  the 

-  i.nif  when  the  letter  ctmtaiiiing  tbe  Bame  wonld  be  ddirmd 

-  is  ibe  ordinaiT  connt:  of  pfjst.  and  in  prcving  such  wrrice 
~  :i  shall  be  suRieieot  Ui  pr<»ie  that  the  notice,  aeitr,  or  aiha 

-  di^-ament  was  prfji^rly  addreagiL'd  and  pat  intti  the  pott. 

~  Any  notice  by  this  Act  required  to  be  given  to  the  owner  or 

-  *»vniiier  of  any  premises  may  Ije  addressed  by  tbe  deBoiptHO 

-  i>f  the  'owner     or  '<xx;upier'    of   tbe  premises  (namii^ 
"  ibem)  in  reejjec-t  of  which  the  notice  is  fireii,  withont  Air- 

-  iber  name  or  description." — W  &  39  Vict,  c  55.  &.  267. 

As  rc^rda  the  matters  over  which  the  County  Coattt  ut 
pven  jurisdiction  wider  "  The  Public  Health  Act,'' thejmsj  be 
oindLd  under  tliree  head*,  as  follow  : — 

Firet,  the  Act  (r)  ^ve»  the  County  C-omt  joriadictioB  to 
entertain  pr<x«edings  for  the  recovery  of  expenses  incomd  ill 
atiating  nuisances.  This  jurisdiction  will  be  cxtnadered  in  the 
Best  section  of  the  present  chapter. 

Secondly,  another  section  of  the  Act  (d)  enables  s  leal  smi- 
tarj  authority  to  call  on  persons  owning  property  wiiicfa  tbiiU 
u  strL-ct  wliich  ifl  not  projicrly  made  up  or  not  pniperiy 
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amomit  of  £20  (e).    It  iB,  however,  to  be  noticed  that  now,  ames  are 
under  the  above  section  261,  the  County  Court  only  has  juris-  within  aboye 
diction  in  respect  of  demands  "which  local  authorities  are  "oc^on. 
empowered  to  recover  in  a  summary  manner."    It,  therefore, 
18  necessary  to  see  what  sums  can  be  so  recovered. 

"  The  Public  Health  Act,  1875,"  enacts  as  follows  :— 

"  All  oflTences  under  this  Act,  and  all  penalties,  forfeitures.  Penalties  are 
"  oostB,  and  expenses  under  this  Act  directed  to  be  recovered  in  recoyerable. 
•*  a  sommary  manner,  or  the  recovery  of  which  is  not  other-  The  Ptihlic 
"wise   provided    for,  may  be  prosecuted  and  recovered  in  HealihAct, 
**  manner  directed  by  *  The  Summary  Jurisdiction  Acts '  before  ^®^^>  '•  ^^^* 
**  a  Court  of  summary  jurisdiction." — 38  &  89  Vict.  c.  55, 
8.251. 

"  If  any  person  assessed  to  any  rate  made  under  this  Act  by  Rates  are 
"  any  nrlum  authority  iails  to  pay  the  same  when  due,  and  for  recoverable. 
**  the  space  of  fourteen  days  after  the  same  has  been  lawfully  The  Pvhlic 
**  demanded  in  writing,  or  if  any  person  quits  or  is  about  to  Health  Act, 
"  Quit  any  premises  without  payment  of  any  such  rate  then  ^®^^»  *•  ^^^' 
**  one  from  mm  in  respect  of  such  premises,  and  refuses  to  pay 
"  the  same  after  lawftil  demand  thereof  in  writing,  any  justice 
"  may  snmmon  the  defismlter  to  appear  before  a  Court  01  sum- 
"  mary  jurisdiction  to  show  cause  why  the  rate  in  arrear  should 
"  not  be  paid  ;  and  if  the  defaulter  fails  to  appear,  or  if  no 
**  sufficient  cause  for  non-payment  is  shown,  the  Court  may 
^  make  an  order  for  payment  of  the  same,  and,  in  default  of 
"  compliance  with  such  order,  may  by  warrant  cause  the  same 
**  to  be  levied  by  distress  of  the  goods  and  chattels  of  the 
^  de&nlter. 

**  The  costs  of  the  levy  of  arrears  of  any  rate  may  be  in- 
•*  eluded  in  the  warrant  for  such  levy." — 38  &  89  Vict.  c.  55, 
8.256. 

In  effect,  a  limitation  is  imposed  as  to  the  time  within  Within  what 
whidi    the  proceedings    must    be  taken.      For    the    option  |^™®^"Tt!* 
given  by  this  section   to  proceed   in  the  County  Court   is  tS|^^ 
■abject  to  the  same  limitation  as  summary  proceedings  be- 
fore joflticeB.      The  words  ^^may,  at  the  option  of  the  local 
authority^  be  taken  in  the  County  Gowt^'  which  occur  in  the 
above  enactment,  have  been  held  to  mean,  in  a  case  decided  on 
iecdon   24  of  "The  Local  Government  (1858)  Amendment 
Act,  1861  "^  (24  &  25  Vict.  c.  61),  that  as  long  as  the  local 
board  have  power  to  go  before  the  justices,  they  may  go  before 
the  Comity  Court ;  but  when  the  power  to  go  before  justices 
baa  gone,  the  jurisdiction  of  the  County  Court  is  at  an  end  (/). 
In  uort,  after  the  time  limited  has  elapsed,  no  option  then 
eiisfcs(^3. 

us  24  ft  25  Viet,  c  61,  s.  24  (now  repealed). 

(/)  Jheunhmm ImmI JBoanir. BoweiLlEx,  D.  514  (C. A.), /mt Mellish.  L. J., 
■I  p.  518.  See,  alio,  Wett  Sam  Local  Board  v.  Maddamt  (Q.  B.  D.),  reported 
L.  JL  1  Ex.  D.  516  note. 

(f  )  ToUefUuan  Local  Board  t.  Rowell,  ubi  supra^  per  Quain,  J. 
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Now,  as  regards  the  time  within  which  sammarj  proccedingB 
must  be  taken,  the  sul)]'ect  is  regulated  by  "  The  Siumnair 
Jurisdiction  Act,  1848,"  which  enacts  that  where  no  time  shall 
be  speci»ll;  limited  for  making  anj  complaint  before  the  jns- 
tices,  snch  complaint  shaU  be  made  within  six  calendar  montha 
from  the  time  when  the  matter  of  such  complaint  arose. — '11 
&  12  Vict.  c.  43,  s.  11. 

Some  general  provisions  as  to  the  parties  by  whom  proceed- 
ings under  "  The  Public  Health  Act,  1875,"  may  be  taken  in 
the  County  Courts  are  also  contained  in  the  Act.  The  follow- 
ing sections  of  "  The  Public  Health  Act,  1875,"  apply,  gene- 
rally, to  all  legal  proceedings  to  which  local  authorities  an 
parties : — 

"  Any  local  authority  may  appear  before  any  Court,  or  in 
"  any  legal  proceeding  by  their  clerk,  or  by  any  officer  ot 
"  member  authorised  generally  or  in  respect  of  any  special  pro- 
"  ceediug  by  resolution  of  such  authority,  and  their  clerl^  or 
"  any  officer  or  member  so  authorised  shall  be  at  liberty  to  in- 
"  stitute  and  carry  on  any  proceeding  which  the  local  authority 
"  is  authorised  to  institute  and  carry  on  nnder  this  Act." — 
38  &  39  Vict.  c.  5.%  s.  259. 

"  In  any  proceeding  instituted  by  or  against  a  local  authority 
"  under  this  Act  it  shall  not  be  necessary  for  the  plaintiff  to 
"  prove  the  corporate  name  of  the  local  authority  or  the  con- 
"  stitution  or  limits  of  their  district :  Provided  that  this  sec- 
"  tion  shall  not  abridge  or  prejudice  the  right  of  any  defendant 
"  to  take  or  avail  himself  of  any  objection  which  he  might  have 
"  taken  or  availed  himself  of  if  this  Act  had  not  been  passed." 
—38  &  39  Vict.  c.  55,  s.  260. 


suit  of  a  party  agp'ieved  ; 


[Kised  bj  t 
I.)at  the 
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Health  Act,  1875,"  are  commenced  by  plaint  or  petition  (h).  How  proceed- 
And  "  The  CJounty  Court  Kules,  1875     apply  to  such  pro-  ings  are 
oeediogs,  so  &r  as  such  rules  are  respectively  applicable  (*).         taken. 

The  practice  in  proceedings  under  "The  Fublic  Health  Act"  Practice  on 
whether  the^  be  by  way  of  action  or  by  way  of  petition  will  be  proceedings. 
found  sufficiently  described  in  the  Introductory  Chapter  to  the 
present  Book  of  this  work  (k). 

It  is  submitted  that,  since  proceedings  under  the  Act  are  in  Appeals, 
the  nature  of  an  ordinary  action,  an  appeal  lies  from  the  County 
Court  to  the  High  Court,  in  such  cases.  It  is  also  clear, 
beyond  all  doubt,  that  in  all  cases  the  party  aggrieved  by  any 
dedsion  of  the  local  authority,  can  appeal  to  the  Greneral  Soard 
of  Healthy  who  can  correct  any  irregularity  or  injustice  that 
may  have  occurred  (/),  and  before  whom  all  questions  can  be 
ndaed  by  the  appellant. 

SEcnoif  II. — The  Recovery  of  Expenses  incurred  in 

THB  Abatement  of  Nuisances. 

The  following  sections  of  "The  Public  Health  Act,  1875"  Power  of  a 
enable  a  sanita^  authority  on  complaint  being  made  to  it  to  sanitaiy 
(A)tain  an  order  from  justices  for  the  abatement  of  any  nuisance  *"J^.*^"*y  ^ 

.,,.....•!...''  1  1.  ''  •,!  -1     obtain  an 

withm  ita  Jurisdiction,  and,  on    non-compliance  with   such  order  to  abate 

order,  themselves  to  abate  the  nuisance  and  recover  the  expenses  a  nuisance, 

incnired  in  respect  of  it.  and  on  non- 

«  For  the  purposes  of  this  Act,—  compliance 

£*-iA'         •  1-j.i.  xi-  •  execute  any 

**  1.  Any  premises  in  such  a  state  as  to  be  a  nmsance  or  neceaaary 

**  injurious  to  health :  work  and 

"  2.  Any  pool,  ditch,  gutter,  watercourse,  privy,  urinal,  recover 

"  cesspool,  drain,  or  ashpit  so  foul  or  in  such  a  «*pc»^ 

**  state  as  to  be  a  nuisance  or  injurious  to  health  :  Definition  of 

**  3.  Any  animal  so  kept  as  to  be  a  nuisance  or  injurious  ^^^^«^^^- 

"to  health:  'S^  fl^A^^ 

"  4.  Any  accumulation  or  deposit  which  is  a  nuisance  or  ?q^:     ^f ' 

,7.    •      .  .1       i.i        *  io7D,  ^.  ill. 

"  mjunous  to  health :  ' 

•*  5.  Any  house  or  part  or  a  house  so  overcrowded  as  to  be 
"  dangerous  or  injurious  to  the  health  of  the  in- 
**  mates,  whether  or  not  members  of  the  same 

family: 
6.  Any  fectory,  workshop,  or  workplace  (not  already 
"  under  the  operation  of  any  general  Act  for  the 

regulation  of  factories  or  bakehouses),  not  kept 
**  in  a  cleanly  state,  or  not  ventilated  in  such  a 
^'  manner  as  to  render  harmless  as  far  as  practicable 


I 


k)  Ord.  xL  ante,  p.  S87. 


(0  ^• 

Ik)  AnU,  pp.  886  ^  M^. 

(/)  JPnr  Cockbum,  C.  J.,  in  Cook  y.  Ipswich  Local  Board,  L.  H.  6  Q.  b.,  at 
p.  464. 
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Tki  PviUe  "  uny   ^ses,   vapours,  dust   or   other  impurities 

Hetdtk  Act,  "  generated  in  tlie  course  of  the  work  carried  on 

1876,  t.  91,  "  therein  that  arc  a.  nuisance  or  injurious  to  health, 

"  or  ao  overcrondcd  while  work  is  carried  on  aB  to 

"  be  daDgerons  or  injorioas  to  the  health  of  those 

"  employed  thertin : 

"  7.  Any  fireplace  or  furnace  which  does  not  as  &r  as 

"  practicable  consume  the  smoke  arising  from  the 

"  combustible  used  therein,  and  which  is  need  for 

"  working  engines  by  Btcam,  or  in  any  mill,  focboi^, 

"  dyehousc,  brewery,  bakehousG,  or  gaswork,  or  m 

"  any  manufacturing  or  trade  process  whatsoeTS ; 

"  and 

"  Any  chimney  (not  being  the  chimney  of  a  private 

"  dwelling-house)  sending  forth   black  smoke  in 

"  siich  quantity  ag  to  be  a  nuisance, 

"  shall  be  deemed  to  be  nuisances  liable  to  be  dealt  with 

"  summarily  in  manner  provided  by  this  Act :  Provided — 

"  First.  That  a  penalty  shall  not  be  imposed  on  any  person 

"  in  respeet  of  any  accimiulation  or  deposit  aecceaarj 

"  for  the  effectual  carrying  on  any  busineBB  or  mann- 

"  facture  if  it  be  proved  to  the  satiBfaction  of  the 

"  Court   that  the  accnmulation  or  deposit  has  not 

"  been  kept  longer  than  is  necessary  for  the  purposes 

"  of  the  business  or  manufacture,  and  that  the  best 

"  available  means  have  been  taken  for  preventing 

"  injury  thereby  to  the  public  health : 

"  Secondly.  That  where  a  person  is  summoned  before  any 

"  Court  in  respect  of  a  nuisance  arising  from  a  fire- 

"  place  or  furnace  which  does  not  consume  the  smoke 

"  arising  from  the  cornhnstible  used  in  anch  fireplace 
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"  of  any  local  anthority  may  be  given  to  such  local  authority  by  Information 
"  any  person  aggrieved  thereby,  or  by  any  two  inhabitant  house-  "  *o  nui- 
"  holders  of  such  district,  or  by  any  officer  of  such  authority,  ^^^^^ 
"  or  by  the  relieving  officer,  or  by  any  constable  or  officer  of  the  ^  ^^ 
**  police  force  of  such  district." — 38  &  89  Vict.  c.  55,  s.  98.         authority. 

**  On  the  receipt  of  any  information  respecting  the  existence  The  Public 
**  of  a  nnisance  the  local  authority  shall,  if  satisfied  of  the  exist-  Health  Act, 
"  ence  of  a  nuisance,  serve  a  notice  on  the  person  by  whose  act,  1875, «.  93. 
**  defiEUilty  or  sufferance  the  nuisance  arises  or  continues,  or,  if  Local  autho- 
"  such  person  cannot  be  found,  on  the  owner  or  occupier  of  the  ri*y  ^7  "enro 
"premises  on  which  the  nuisance  arises,  requiring  him  to  ^ijjjj*^^,^^, 
"  abate  the  same  within  a  time  to  be  specified  in  the  notice,  ^f  j^^y  p,^. 
**  and  to  execute  such  works  and  do  such  things  as  may  be  mises  on  which 
**  neoessaiy  for  that  pui-pose  :  Provided —  nuwance 

"  First.  That  wnere  the  nuisance  arises  from  the  want  or  !^^f^  „. 
"  defective  construction  of  any  structural    conve-  ir^^fv^ 
"  nience,  or  where  there  is  no  occupier  of  the  pre-   ^^^^  ^  ^ 
**  mises,  notice  under  this  section  shall  be  served  on         >  *     * 
"  the  owner : 
^  Secondly.  That  where  the  person  causing  the  nuisance 
*^  cannot  be  found,  and  it  is  clear  that  the  nuisance 
'*  does  not  arise  or  continue  by  the  act,  default,  or 
"  sufferance  of  the  owner  or  occupier  of  the  premises, 
^  the  local  authority  may  themselves  abate  the  same 
"without  further   order."— 88  &   39  Vict.  c.  55, 
8.94. 
"  If  the  person  on  whom  a  notice  to  abate  a  nuisance  has  On  non-com- 
** been  served  makes  default  in  complying  with  any  of  the  plJ^ncewi^ 
**  lec^iUBitions  thereof  within  the  time  specified,  or  if   the  abat^may 
**  nmsancey  although  abated  since  the  service  of  the  notice  is,  proceed  before 
**  in  the  opinion  of  the  local  authority,  likely  to  recur  on  the  Justices. 
**  same  itemises,  the  local  authority  shall  cause  a  complaint  The  Public 
relating  to  such  nuisance  to  be  made  before  a  justice,  and  Health  Act, 
such  jostice  shall  thereupon  issue  a  summons  requiring  the  1875,  s.  95. 
penon  on  whom  the  notice  was  served  to  appear  before  a 
**  Conrt  of  summary  jurisdiction." — 88  &  89  Vict.  c.  55,  s.  95. 

**  If  the  Court  is  satisfied  that  the  alleged  nuisance  exists,  or  And  on  hear- 
"  that  although  abated  it  is  likely  to  recur  on  the  same  pre-  ^*  ^^'^ 
"  mises,  the  Court  shall  make  an  order  on  such  person  re-  J^i^^  ^^^ 
**  qairing  him  to  comply  with  all  or  any  of  the  requisitions  of  the  nuisance. 
^  toe  notice,  or  otherwise  to  abate  the  nuisance  within  a  time  j^  Public 
**  gpm&ei  in  the  order,  and  to  do  any  works  necessary  for  that  Health  Act, 
**  purpose ;    or  an  order  prohibiting  the  recurrence   of  the  1875,  s.  96. 
**  nnisanoe  and  directing  the  execution  of  anv  works  necessary 
'^  to  prevent  the  recurrence  ;  or  an  order  both  requiring  abate- 
*^  ment  and  prohibiting  the  recurrence  of  the  nuisance. 

"  The  Court  may  by  their  order  impose  a  penalty  not  exceed- 
^  ing  five  ponnds  on  the  person  on  whom  the  order  is  made, 
<<  aim  shall  also  give  directions  as  to  the  payment  of  all  costs 


luiiue  ali6t 
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The  Public 
HealA  Act, 
1876, 1.  67. 


jiuudicliaD. 
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'*  incuiTed  np  to  the  time  of  the  hearing  or  makiDg  the  order 
"  for  abatement  or  prohibition  of  the  nuisance." — 38  &  39 
Vict.  c.  55,  8.  DC. 

"  Where  the  ntiisanee  proved  to  exist  is  such  as  to  render  a 
"  house  or  bnildJDg,  in  the  judgment  of  the  Court,  unfit  for 
"  human  habitation,  the  Court  mar  prohibit  the  nsing  thereof 
"  for  that  pnrpoBG,  until,  in  its  judgment,  the  house  or  bnild- 
"  ing  ia  rendered  ht  for  that  purpose  ;  and  on  the  Court  being 
"  satisfied  that  it  has  been  rendered  fit  for  that  pnrpoee,  the 
"  Court  may  determine  its  previous  order  by  another,  declaring 
"  the  house  or  building  habitable,  and  from  the  date  thereof 
"  such  house  or  building  may  be  let  or  inhabited." — S8  &  S9 
Vict  c.  55,  s.  97. 

"  Any  person  not  obeying  an  order  to  comply  with  the 
"  re(]uiaitions  of  the  local  authority,  or  otherwise  to  abate  the 
"  nuisance,  shall,  if  he  foils  to  satisfy  the  Court  that  he  has 
"  used  aU  due  dihgcnce  to  carry  out  such  order,  be  liable  to  a 
"  penalty  not  exceeding  ten  shillings  per  day  during  his 
"  default ;  and  any  person  knowingly  and  wilfully  acting 
"  contrary  to  an  order  of  prohibition,  shall  be  liable  to  a 
"  penalty  not  exceeding  twenty  shillingB  per  day  during  such 
"  contrary  action  ;  moreover,  the  local  authority  may  enter 
"  the  premises  to  which  any  order  relates,  and  arote  the 
"  nuisance,  and  do  whatever  may  be  necessary  in  execation  of 
"  such  order,  and  recover  in  a  summary  manner  the  expenses 
"  incurred  by  them  &om  the  person  on  whom  the  order  is 
"  made."— 38  &  39  Vict.  c.  55,  s.  98. 

"  Where  any  person  appeals  gainst  an  order  to  the  Court 
"  of  quarter  sessions  in  manner  provided  by  this  Act,  no 
'  liability  to  penalty  shall  arise,  nor  shall  any  proceedings  be 
'  taken  or  work  be  done  under  such  order,  until  after  the 


u 
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"  the  existence  of  any  nuisance  thereon,  or  of  enforcing  the  Power  of  local 
**  provisions  of  any  Act  in  force  within  the  district  requiring  »«^"*y  ^ 
"  fireplaces  and  fdmaces  to  consume  their  own  smoke,  at  any  !JJemifl(».*^^ 
"  time  between  the  hours  of  nine  in  the  forenoon  and  six  in  2^  PMic 
^  the  afternoon,  or  in  the  case  of  a  nuisance  arising  in  respect  Health  Act, 
**  of  any  business,  then  at  any  hour  when  such  business  is  in  1876,  s.  102. 
**  progress  or  is  usually  carried  on. 

**  Where  under  this  Act  a  nuisance  has  been  ascertained  to 
**  exist,  or  an  order  of  abatement  or  prohibition  has  been  made, 
**  the  local  authority  or  any  of  their  officers  shall  be  admitted 
**  from  time  to  time  into  the  premises  between  the  hours  afore- 
**  said,  until  the  nuisance  is  abated,  or  the  works  ordered  to  be 
^  done  are  completed,  as  the  case  may  be. 

Where  an  order  of  abatement  or  prohibition  has  not  been 
complied  with,  or  has  been  infringed,  the  local  authority,  or 
any  of  their  officers,  shall  be  admitt^  from  time  to  time  at 
*'  all  reasonable  hours,  or  at  all  hours  during  which  business  is 
"  in  progress  or  is  usually  carried  on,  into  the  premises  where 
**  the  nuisance  exists,  in  order  to  abate  the  same. 

**  If  admission  to  premises  for  any  of  the  purposes  of  this 
section  is  refused,  any  justice  on  complaint  thereof  on  oath 
by  any  officer  of  the  local  authority  (made  after  reasonable 
notice  in  writing  of  the  intention  to  make  the  same  has  been 
**  given  to  the  person  having  custody  of  the  premises)  mav,  by 
**  order  under  his  hand,  require  the  person  having  custodhr  of 
^  the  premises  to  admit  the  local  authority,  or  their  officer, 
"  into  the  premises  during  the  hours  aforesaid,  and  if  no 
**  person  having  custody  of  the  premises  can  be  found,  the 
justice  shall,  on  oath  made  before  him  of  that  fact,  by  order 
under  his  hand  authorise  the  local  authority  or  any  of  their 
officers  to  enter  such  premises  during  the  hours  aforesaid. 
**  Any  order  made  by  a  justice  for  admission  of  the  local 
**  authority  or  any  of  their  officers  on  premises  shall  continue  non-cOTi. 
^  in  force  until  the  nuisance  has  been  abated,  or  the  work  for  piiance  with 
"  which  the  entry  was  necessary  has  been  done." — 88  &  39  Juatice's  order 
Vict.  c.  55,  8.  102.  i^L^V  • 

"  Any  person  who  refuses  to  obey  an  order  of  a  justice  for  o^remiSea!*^ 
'^  admission  of  the  local  authority  or  any  of  their  officers  on  xtu  Public 
^  any  premises  shall  be  liable  to  a  penalty  not  exceeding  five  Health  Actj 
*•  TOunds."— 88  &  89  Vict.  c.  55,  s.  103.  1875, «.  103. 

In  case  the  local  sanitary  authority  tail  to  take  proper  pro-  On  defeult 
oeedings  for  the  abatement  of  a  nuisance,  the  Lo^  Govern-  ^J^J^^ 
ment  Board  may  cause  such  proceedings  to  be  taken  by  some  Lo<»a  Qovem- 
person  appointed  by  such  Board.  .  The  person  so  appointed  is  ment  Boaid 
invested  with  the  same  powers  as  the  local  sanitary  authority,  m^y  appoint 
The  section  of  the  Act  containing  these  provisions  is  as  *^™>»^*o 

Mows  . —  oeedingB  for 

**  Where  it  is  proved  to  the  satisfaction  of  the  Local  Gk)vem-  nmoTai  of 
''ment  Board  tnat  a  local  authority  have  made  de&ult  in  noisanoeB. 


u 

u 
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"  doing  their  duty  in  relation  to  nnisanceB  under  this  Act,  the 
"  Local  Government  Board  may  autliorise  any  officer  of  jKtlice 
"  acting  within  the  district  of  the  defaulting  authority  to 
"  inBtitnte  any  proceeding  which  the  defaulting  authority 
"  might  inetitute  with  respect  to  such  nuisanceB,  and  such 
"  officer  may  recover  in  a  summary  manner  or  in  any  Goout; 
"  or  Superior  Court  any  expenses  incurred  by  him,  and  not 
"  paid  by  the  person  proceeded  against,  from  the  ddbulting 
"  authority  : 

"  But  such  officer  of  police  shall  not  be  at  liberty  to  enter 
"  any  house  or  part  of  a  house  used  as  the  dwellmg  of  any 
"  person  without  such  person's  consent,  or  without  the  warrant 
"  of  a  justice,  for  the  purpose  of  carrying  into  effect  this  enacU 
"  mcut."— 38  &  39  Vict.  c.  55.  s.  lOG. 

As  r^ards  parties  to  proceediugs  instituted  in  the  case  of 
nuisances,  the  following  section  goveme  the  subject : — 

"  Where  any  nuisance  under  ^is  Act  appears  to  be  wholly 
"  or  partially  caused  by  the  acts  or  defaults  of  two  or  more 
"  persona,  it  shall  be  lawful  for  the  local  authority  or  other 
"  complainant  to  institute  proceedings  against  any  one  of  such 
"  persons,  or  to  include  all  or  any  two  or  more  of  such  persons 
"  m  one  proceeding  ;  and  any  one  or  more  of  such  persons  may 
"  be  ordered  to  abate  such  nuisance,  so  for  as  the  same  appears 
"  to  the  Court  having  cognizance  of  the  case  to  be  caused  by 
"  his  or  their  acts  or  defaults,  or  may  be  prohibited  from  oon* 
"  tinuing  any  acts  or  defaults  which,  in  the  opinion  of  such 
"  Court,  contribute  to  BUcb  nuisance,  or  may  be  fined  or  other- 
"  wise  punished,  notwithstanding  that  the  acta  or  defoults  of 
"  anjf  one  of  such  persons  would  not  separately  have  caused  a 
"  nuisance  ;  and  the  costs  may  be  distributed  as  to  such  Court 
!ar  fair  and  reaBonaok-. 
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enactments  above  set  ont.    The  jnnsdiction  of  the  County  aboyeenaci- 
Court  to  entertain  an  action  for  such  expenses  is  derived  from  ™ent8. 
the  following  section  of  the  Act : —  The  PvhUe 

**A]1  reasonable  costs  and  expenses  incurred  in  making  a  Health  Aet^ 
"  complaint,  or  giving  notice,  or  in  obtaining  any  order  of  the  ^®^^>  *•  ^^' 
**  Conrt  or  an^  justice  in  relation  to  a  nuisance  under  this  Act, 
^  or  in  carrymg  the  same  into  effect,  shall  be  deemed  to  be 
^  money  paid  for  the  use  and  at  t^e  request  of  the  person  on 
^  whom  tne  order  is  made  ;  or  if  the  order  is  made  on  the  local 

authority,  or  if  no  order  is  made,  but  the  nuisance  is  proved 

to  have  existed  when  the  complaint  was  made  or  the  notice 
^  given,  then  of  the  person  by  whose  act  or  default  the  nuisance 
'*  was  caused  ;  and  in  case  of  nuisances  caused  by  the  act  or 
"  default  of  the  owner  of  premises,  such  costs  and  expenses  may 
"  be  recovered  from  any  person  who  is  for  the  time  being 
"  owner  of  such  premises :  Provided  that  such  costs  and  ex- 
^  penaes  shall  not  exceed  in  the  whole  one  year's  rack-rent  of 
**  the  premises. 

'^Such  costs  and  expenses,  and  any  penalties  incurred  in 
^  relation  to  any  such  nuisance,  may  be  recovered  in  a  summary 
**  manner  or  in  any  County  or  Superior  Court ;  and  the  Court 
**  shall  have  power  to  divide  costs,  expenses,  and  penalties, 
^  between  persons  by  whose  acts  or  defaults  a  nuisance  is  caused 
^  as  to  it  may  seem  just. 

"  Any  costs  and  expenses  recoverable  under  this  section  by  a 
**  local  authority  from  an  owner  of  premises  may  be  recovered 
^  from  the  occupier  for  the  time  being  of  such  premises  ;  and 
^  the  owner  shall  allow  such  occupier  to  deduct  any  moneys 
**  which  he  pays  under  this  enactment  out  of  the  rent  from  time 

to  time  timing  due  in  respect  of  the  said  premises,  as  if 

the  same  had  been  actually  paid  to  such  owner  as  part  of  such 
"rent: 

•*  Provided,  that  no  such  occupier  shall  be  required  to  pay 
"  any  further  sum  than  the  amount  of  rent  for  the  time  being 
"  due  from  him,  or  which,  after  demand  of  such  costs  or  ex- 
"  penses  from  such  occupier,  and  after  notice  not  to  pay  his 
**  uokdlord  any  rent  without  first  deducting  the  amount  of  such 
**  costs  or  expenses,  becomes  payable  by  such  occupier,  unless 
**  be  refhses,  on  application  to  nim  by  the  local  authority,  truly 
"  to  disclose  the  amount  of  his  rent,  and  the  name  and  address 
^  of  the  person  to  whom  such  rent  is  payable ;  but  the  burden 
"  of  proof  that  the  sum  demanded  from  any  such  occupier  is 

gr»ter  than  the  rent  due  by  him  at  the  time  of  such  notice, 

cr  which  has  since  accrued,  shall  lie  on  such  occupier  : 

"  I^vided  also,  that  nothing  herein  contained  shall  affect 
**  any  contract  between  any  owner  or  occupier  of  any  house, 
"  building,  or  other  proper^,  whereby  it  is  or  may  be  agreed 
"  thut  the  occupier  snail  pay  or  discharge  all  rat€«,  dues,  and 
**  gams  of  money  payable  m  respect  of  such  house,  building,  or 

VOL.  IL  3  P 


f^  COUMTY   COUBT   PEACTICE.    [Bk.  V.— Dit.  U. 

Th»  PnNw       "  oth^  property,  or  to  affect  any  contract  whatsoeTcr  between 
StaiA  Act,      "  landlord  and  tenant." — 38  &  89  Vict.  c.  55,  b.  104. 
1875, ».  104.        Proceedings  under  the  above  Bections,  may  be  either  by  way 
Practice.  of  action  or  of  petition.    The  practice  will,  in  either  caae,  bo 

found  fully  set  out  in  the  introductory  chapter  { I)  of  the  present 
book  ;  88  anpplemented  by  the  special  enactments  as  to  the 
aervice  of  notioes  by  the  authority,  the  parties  to  the  proceed- 
ings, and  the  mode  of  appearance  bv  the  authority,  wnioh  are 
set  out  in  the  preceeding  aectiou  of  tbia  chapter  (m). 


SBCnOS  III.— PSOCBBDISGS  TO  EbOOVBR  FHffll  PrOHTAGBEB 

ExFBNaES  comrEciED  WITH  Stbestb. 

Powei  to  "  ^6  Public  Health  Act,  1875,"  re-enacting  previous  pro- 

eompel  fron-      Tisions  to  the  same  effect,  contains  a  section  with  reference  to 

'•«^'*  streets  being,  on  their  formation,  placed  in  proper  order.     The 

?i^*L^'         section  contained  in  that  Act,  is  as  foUows  : — 

!r~7,  J.  "  The  Public  Health  Act,  1875,"  provides  as  follows  ^— 

Slafc^et  " ^^^"^  •"•?  street  within  any  urban  district  (not  being  a 

1870  «.  100.     "  )u£^^^7  repairable  by  the  inhabitants  at  lai^e)  or  the  carriage- 

'  "  way,  footway,  or  any  other  part  of  such  street,  is  not  eewmd, 

"  levelled,  paved,  metalled,  flawed,  channelled,  and  made  good, 

"  or  is  not  lighted  to  the  satis&ctiou  of  the  nrban  aathority, 

"  such  authority  may,  by  notice  addressed  to  the  respective 

"  owners  or  occupiers  of  the  premises  fronting,  adjoimng,  or 

*'  abutting  on  such  parts  thereof,  as  may  require  to  be  sewered, 

"  levelled,  paved,  met&lled,  flagged,  or  chuineUed,  or  to  ba 

"  lighted,  require  them    to    sewer,  level,  pave,  metal,  flag, 

"  channel,  or  make  good,  or  to  provide  proper  means  for  light- 
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**  If  Buch  notioe  is  not  complied  with,  the  urban  authority  7^  PublU 

may,  if  they  think  fit,  execute  the  works  mentioned  or  HealikAetf 
^  referred  to  therein  ;  and  may  recover  in  a  summary  manner  1875,  $.  150. 
**  the  expenses  incurred  by  them  in  so  doing  from  the  owners 
^  in  de&ult,  according  to  the  frontage  of  their  respective 
**  premises,  and  in  such  proportion  as  is  settled  by  the  surveyor 
**  of  the  urban  authority,  or  (in  case  of  dispute)  by  arbitration 
^  in  mamier  nrovided  l^  this  Act ;  or  the  urban  authority  may 
^^  by  order  declare  the  expenses  so  incurred  to  be  private 
**  improvement  expenses. 

*<  The  same  proceedings  may  be  taken,  and  the  same  powers 
**  may  be  exenrased,  in  respect  of  any  street  or  road  of  ^ch  a 
''part  is  or  may  be  a  public  footpath  or  repairable  by  the 
^  inhabitants  at  lai^  as  ftdly  as  if  tlie  whole  of  such  street  or 
'^  road  was  a  highway  not  repairable  by  the  inhabitants  at 
« l«rge."— 88  &  89  Vict.  c.  55,  s.  150. 

Certain  exemptions  fit>m  liability  under  the  above  section  are  Bxemptioii 
created  by  « The  Public  Health  Act,  1875,"  whicl^  on  this  ot  ckwxktB, 
subject,  enacts  as  foUows  :  ^ 

"  The  incumbent  or  minister  of  any  church,  chapel,  or  place  ^^  Pt^tUc 
"  ^ypropriated  to  public  religious  worship,  which  is  now  by  law  ^^l    "^J^h 
«  exempt  from  rates  to  the  relief  of  the  poor,  shall  not  be  ^®'^»  *•  ^^^' 
**  liable  to  any  eaqpenses  under  the  last  preceding  section  as  the 
**  oiwner  or  occupier  of  such  church,  chapel,  or  place,  or  of  any 
**  diurchyard  or  burial-ground  attached  thereto,  nor  shall  any 
"  such  expenses  be  deemed  to  be  a  charge  on  such  church, 
^  ehapel,  or  other  place  or  on  sudi  churchyud  or  burial-ground, 
**  or  to  subject  the  same  to  distress,  execution,  or  other  legal 
**  prooeflB ;  and  the  urban  authority  may,  if  they  think  M9 
**  undertake  any  works  from  the  expenses  of  which  any  such 
^  incumbent  or  minister  is  hereby  exempted." — 88  &  89  Tict. 
c.  55,  a.  151. 

Having  now  given  the  sections  themselves  of  the  Act  which  Fxtx^edingB 
preacribe  what  must  be  done  in  the  cases  indicated,  it  may  be  under  the 
as  wdl  briefly  to  explain,  and  as  simply  as  possible,  the  various  •^^^  ■ectioM. 
prdiminaiy  steps  wnich  have  to  be  taken  before  expenses  in- 
clined by  an  urban  authority  can  be  recovered  in  the  County 
Ctoort  or  in  a  summary  manner. 

Fini^  the  urban  authority  must  cause  the  plans  and  sections  PrapMation 
reqnabed  by  the  Act  to  be  prepared,  to  be  made  under  the  ^^  deposit 
direction  of  their  surveyor,  and,  when  made,  they  must  be  de-  "^  ^^***°^ 
posited  in  the  office  of  the  urba^  authoritv  (n).    The  deposit 
of  plans  is  not,  it  seems,  a  condition  precedent  so  as  to  render 
void  subsequent  notices  and  prevent  the  expenses  from  being 
leeoveraUe  (o). 

(«)  Beet  ISO,  mj^mv. 

M  Bbt  Gedcbim,  G.  J.,  tad  BlM^bwrn,  J.,  in  €hok  t.  Imwieh  Laeal  Board, 
U  B.  e  (I.  B.  461, 400, 465. 
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Setondlij,  tlie  nriran  authority  must  cause  a  notice  to  be  pre- 
pared for  service  upon  tlii;  respective  ownere  or  occupiere  of 
the  adjacent  premises.  This  notice  must  either  specify  the 
works  requirea  to  be  done,  or  state  that  particulars  can  be  ob- 
tained at  the  ofiBce  of  the  survejor  {p).  But  it  is  ezpreaalj 
provided  that  a  reference  in  such  notice  to  the  plans  and  sec- 
tions above  mentioned  ahaU  be  sufficient,  withont  requiring  an; 
co]^  of  such  plans  and  sections  to  be  annexed  to  such  notice  {q). 
The  service  of  this  preliminary  notice  is  a  condition  precedent 
to  the  liability  of  the  owners  or  occnpiers.  Consequently, 
thongh  the  work  has  been  done  by  the  urban  authority  and  the 
expenses  apportioned,  and  the  apportionment  not  disputed,  the 
expenses  cannot  be  recovered  wiUiout  proof  of  this  notice  (r). 
It  has  been  held  that  a  notice  which  is  partly  ultra  tnres  can, 
nevertheless,  be  enforced  as  to  the  part  which  is  valid  (a). 

The  notice  must  also  specify  some  time  within  which  the  work 
is  to  be  done.  The  limit  prescribed  shonld  be  a  reaaonabU  one, 
having  reg^  to  the  work  which  has  to  be  performed.  It  is 
submitted  that  it  ought  never  to  be  less  than  a  month's 
notice. 

Thirdly,  in  the  event  of  the  notice  not  being  complied  with 
within  the  time  limited,  the  urban  authority  may,  if  tney  think 
fit,  execute  the  works  mentioned  and  referred  to  therein.  The 
expenses  incurred  by  them  in  so  doing  may  be  recovered,  eilhar 
by  compelling  the  frontagers  who  are  in  default  to  make  pay- 
mentof  the  proportion  due  from  them,  according  to  the  frontage 
of  their  respective  premises,  or,  they  may  by  order  declare  the 
expenses  so  incurred  to  be  private  improvement  expenses.  Both 
these  niL'tliuds  of  proceduie  ouuiiot,  honL'Tcr,  he  adoped,  and 
the  urban  authority  must  elect  which  they  will  follow  ((). 
"  "  s  being  decided  I: 
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tioned  by  the  Burveyor  (r).    Service  of  this  notice  is  a  condition  ment  of  sum 
precedent  to  the  right  of  the  urban  authority  to  recover  the  apportioned. 
sum  due  ;  and  it  has,  moreover,  been  held  that  notice  of  appor- 
tionment is  not  equivalent  to  a  notice  of  demand  (2). 

The  notice  must  be  authenticated  and  served  in  manner 
already  pointed  out  (^). 

The  notice  of  demand  is  a  three  months''  notice,  and,  unless 
within  that  time  the  owner  shall,  by  written  notice,  dispute  the 
Borveyor's  apportionment,  it  is  provided  that  such  apportion- 
ment ahail  be  binding  and  conclusive  upon  him  (2;).  Accord- 
ingly, in  a  case  of  no  dispute  bein^  raised  by  the  owner,  the 
Bom  apportioned  can  be  recovered  by  the  urban  authority, 
either  in  a  gummaiy  manner  (a)  or  in  a  County  Court  (b).  And, 
as  has  already  been  pointed  out  (c),  whichever  tribunal  is 
selected  by  the  urban  authority,  the  proceedings  must  be  taken 
by  them  withm  six  months  from  the  expiration  of  the  three 
months'  notice  of  demand. 

In  the  event  of  the  owner  disputing  the  apportionment  of  Amount  pay- 
the  surveyor,  within  the  time  limited  by  the  notice  of  demand,  *^J®™5V* 
such  diq)ute  may,  (1.)   Be  submitted  to  arbitration  (d)  in  J^^^^^n 
manner  provided  by  the  Act ;  or  (2.)  Where  the  amount  in  ^^^  jf  ,inder 
dispute  is  less  than  £20,  be  determined,  at  the  option  of  either  £20,  by 

City,  before  a  Court  of  summaiy  jurisdiction  («),  and,  possibly,  Juaticea. 
fore  a  County  Court,  if  the  latter  tribunal  be  preferred  (/). 
First,  in  a  case  where  resort  is  had  to  arbitration,  the  fol-.  (1.)  Proceed- 
lowini?   sections  of   the   Act,  which  regulate   the   practice,  ing»toaa»eM 

^^^uT  r  7    amount  pfty- 

apply  :—  ^1,1^  by  arbi- 

**  In  case  of  dispute  as  to  the  amount  of  any  compensation  tmtion. 
"  to  be  made  under  the  provisions  of  this  Act  (except  where  j^  Public 
^  the  mode  of  determining  the  same  is  specially  provided  for),  HecUth  Act, 
"  and  in  case  of  any  matter  which  by  this  Act  is  authorised  or  1875,  $.  179 
**  directed  to  be  setUed  by  arbitration,  then,  unless  both  parties 
**  concur  in  the  appointment  of  a  single  arbitrator,  each  party 
**  shaO  appoint  an  arbitrator  to  whom  the  matter  shall  be 
"  referred/'— 88  &  89  Vict.  c.  55,  s.  179. 

"  With  respect  to  arbitrations  under  this  Act,  the  following  The  Pvhlic 
^  r^olations  shall  be  observed  ;  (that  is  to  say,)  Health  Act, 

**  (1.)  Every  appointment  of  an  arbitrator  under  this  1^75, «.  180. 
''  Act  when  made  on  behalf  of  the  local  authority 

(0  Sect.  257,  post,  pp.  953-954. 

(r)  Oriee  r.  Hunt,  25  W.  R.  543;  S.  C.  2  Q.  B.  D.  389;  46  L.  J.  vl.  B.  202; 
36  L.  T.  404. 
(y)  See  M«ts.  266,  267,  «tnU,  pp.  935—936. 
(:)  Sect  257,  pott,  pp.  953—954. 

\h)  Sect.  261.  amU,  d.  936. 
U)  AnU,  p.  937,  and  earn  there  dted. 
J)  Sect  150,  Mtte,  pp.  946—947. 
(«)  Sect  ISl,  poet,  pp.  952-953. 
If)  See  aeet  261,  «fi^  p.  936. 
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The  PMic  *'  shall  be  nnder  their  common  seal,  and  on  be- 

HeaUh  Act,  "  half  of  any  other  party  nnder  his  hfuidy  or  if 

1879,  $.  180.  "  such  party  be  a  corporation  aggr^^te  nnder 

"  their  common  seal : 
**  (2.)  Every  such  appointment  shall  be  deliyered  to  the 
^'  arbitrators,  and  shall  be  deemed  a  submission 
^'  to    arbitration    by  the  parties    making    the 
"  same  : 
'^  (3.)  After  the  making  of  any  such  appointment,  the 
'^  same  shall  not  be  revoked  without  the  consent 
'^  of  both  parties,  nor  shall  the  death  of  either 
"  partv  operate  as  a  revocation  : 
"  (4.)  If  for  the  space  of  fourteen  days  after  any  matter 
"  by  this  Act  authorised  or  directed  to  be  settled 
*'  by  arbitration  has  arisen,  and  notice  in  writing 
'^  by  one  party  who  has  duly  appointed  an  arbi- 
'^  trator  has   been  given  to  the   other  party, 
'*  stating  the  matter  to  be  referred,  and  accom- 
"  panied  by  a  copy  of  such  appointment,  the 
'*  party  to  whom  notice  is  given  &il3  to  appoint 
an  arbitrator,  the  arbitrator  appointed  by  the 
party  giving  the  notice  shall  be  deemed  to  be 
^'  appointed  by  and  shall  act  on  behalf  of  both 
"  parties : 
"  (5.)  If  before  the  determination  of  any  matter  so  re- 
'*  ferred  any  arbitrator  dies  or  refuses  or  becomes 
"  incapable  to  act,  the  party  by  whom  such  arbi- 
'^  trator  was  appointed  may  appoint  in  writing 
'^  another  person  in  his  stead  ;  and  if  such  party 
"  fails  so  to  do  for  the  space  of  seven  days  after 
*'  notice  in  writing  from  the  other  party  in  that 
*'  behalf,  the  remaining  arbitrator  may  proceed 
'*  ex  parte ;  and  every  arbitrator  so  appointed 
*'  shall  have  the  same  powers  and  authorities  as 
''  were  vested  in  the  arbitrator  in  whose  stead 
'^  the  appointment  is  made  : 
'^  (6.)  If  a  single  arbitrator  dies  or  becomes  incapable  to 
'^  act  before  the  making  of  his  award,  or  &ils  to 
'^  make  his  award  within  twenty-one  days  idto 
''  his  appointment,  or  within  such  extended  time, 
**  if  anv,  as  may  have  been  duly  appointed  by 
''  him  for  that  purpose,  the  matters  referred  (o 
'^  him  shall  be  again  referr^  to  arbitration  under 
''  the  provisions  of  this  Act,  as  if  no  former 
"  reference  had  been  made : 
(7.)  Where  there  is  more  than  one  arbitrator,  the  arbi- 
trators shall,  before  thev  enter  on  the  refferenoe, 
appoint  by  writing  under  their  hands  an  um- 
pire, and  if  the  person  appointed  to  be  umpire 


tt 
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**  dies  or  becomes  incapable  to  act,  the  arbitra-  Th$  PuhUc 
^  tors  shall  forthwith  appoint  another  person  in  Health  Ad, 
"  his  stead ;  and  if  the  arbitrators  neglect  or  1876, «.  18a 
"  refcise  to  appoint  an  umpire  for  seven  days 
"  after  being  requested  so  to  do  by  any  party  to 
•*  the  arbitration,  the  Local  Government  Board 
"  shall,  on  the  application  of  any  such  party, 
'^  appoint  an  umpire  : 
"  (8.)  If  the  arbitrators  rail  to  make  their  award  within 
^  twenty-one  days  after  the  day  on  which  the 
^^  last  of  them  was  appointed,  or  within  such 
*^  extended  time  (if  any)  as  may  have  been  duly 
"  appointed    by  them   for  that    purpose,    the 
**  matters  referred  shall  be  determin^  by  the 
**  umpire  : 
**(9.)  The  time  for  making  an  award  by  arbitrators 
**  under  this  Act,  shall  not  in  any  case  be  ex- 
**  tended  beyond  the  period  of  two  months  firom 
^  the  date  of  the  submission,  and  the  time  for 
**  making  an  award  by  an  umpire  under  this  Act, 
"  shall  not  in  any  case  be  extended  beyond  the 
**  period  of  two  months  from  the  date  of  the 
*^  reference  of  the  matters  to  him  : 
*  (10.)  Before  any  arbitrator  or  umpire  enters  on  a  refer- 
*^  ence  under  this  Act,  he  shall  make  and  sub- 
**  scribe  the  following  declaration  before  a  justice 
'^  of  the  peace  ;  (that  is  to  say), 

" '  I,  A.  B.,  do  solemnly  and  sincerely  de- 
**  ^  dare  that  I  will  faithfully  and  honestly, 
"  *  and  to  the  best  of  my  skill  and  ability, 
<<  <  hear  and  determine  the  matters  referreid 
"  *  to  me  under  «  The  Public  Health  Act, 
"  '  1875." 

"  '  A.  B.' 

'^(11.)  Such  declaration  shall  be  annexed  to  the  award 
**  when  made  ;  and  any  arbitrator  or  umpire  who 
^  wilfully  acts  contrary  to  such  declaration,  shall 
**  be  guilty  of  a  misdemeanor ; 

''(12.)  Any  arbitrator,  arbitrators,  or  umpire,  appointed 
"  by  virtue  of  this  Act,  may  require  the  pro- 
**  duction  of  such  documents  in  the  possession 
*'  or  power  of  either  party,  as  they  or  he  may 
**  thiu  necessary  for  determining  the  matters 
**  referred,  and  may  examine  the  parties  or  their 
^  witnesses  on  oath  : 

*^  (18.)  The  costs  of  and  consequent  upon  the  reference, 
**  shall  be  in  the  discretion  of  the  arbitrator  or 
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Th*  PvMie  "  arbilratois,  or  (in  case  the  matters  referred  are 

Btaiih  Act,  "  determined  by  an  ampire)  of  the  nmpire  ; 

X87A,  «.18U.  "(14-)  Anj  submission  to  arbitration    under  the  pro- 

"  naions  of  this  Act,  may  be  made  a  rule  of  any 
"  of  the  Superior  Courts,  on  the  application  of 
"  any  party  thereto  ; 
"  (15.)  The  award  of  arbitrators,  or  of  an  umpire  under 
"  this  Act,  shaU  be  final  and  binding  on  all 
"  parties  to  the  reference." — 88  &  39  Vict,  c  55, 
8.  180. 
Assnmin?  the  arbitrator  to  decide  in  favonr  of  the  orban 
authority,  the  amount  awarded  b^  him  must  be  paid  by  tiie 
persoDB  liable.    And  his  decision  is  conclusive  upon  the  ques- 
tion of  amount.    Moreover,  it  would  seem  that  a  person  who, 
withovi  dispule,  hag  paid  to  the  urban  authority  the  amount 
previously  apportioned  by  their  surveyor,  is  liable,  notwith- 
standing, to  pay  the  difference  between  that  amount  and  any 
larger  sum  which  may  subsequently  be  awarded  by  an  arbitrator 
appointed  under  the  Act,  even  though  such  person  may  have 
taken  no  part  in  the  arbitration  (j).    The  ground  on  which 
this  decision  rests  would  appear  to  be,  that  the  257th  section  of 
the  Act  (A)  provides  that  the  apportionment  of  the  snrveytff 
"  sfui/l  be  binding  and  conclusive  on  such  owner  "  (i).     And 
that,  therefore,  as  it  is  not  made  binding  and  conclusive  oa  the 
partiei,  the  local  authority  is  quite  at  liberty  to  obtain  a  re- 
apportionment by  an  arbitrator,  though  the  owner  cannot  do 
so  (k).    The  award  of  the  arbitrator  is,  however,  expreeslymade 
"Jhial  and  binding  on  all  parties  to  the  rff^ence  "  {I).    There 
is,  consequently,  no  appeal  irom  the  award. 

Secondly,  aa  already  stated  (m),  where  the  amount  in  dispute 
s  lets  than  £20,  instead  of  arbitTalion,  recouree  may  be  had  t 
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**  the  EwrvejoT  of  the  local  authority ;  and  the  Conrt  may 
"  determine  the  amount  of  costs  incuired  in  that  behalf,  and  by 
"  whom  such  costs  or  any  part  of  them  shall  be  paid." — 38  & 
3d  Vict  c.  55,  s.  181. 

As  is  obvious,  from  the  eji^ess  language  of  this  enactment, 
the  mode  of  determination  given  by  this  section  can  only  be 
resorted  to  *^  where  the  amount  in  dispute  is  less  than  £20." 
And  it  iSy  perhaps,  worthy  of  notice  that,  therefore,  where  the 
amount  in  dispute  is  exactly  £20,  arbitration  must  be  resorted 
to.  This  womd  not  have  been  the  case  had  the  limit  imposed 
been  any  sum  *^  not  exceeding  £20." 

In  cases  to  which  this  section  applies,  either  part^  may 
select  the  tribunal  indicated.  For  this  mode  of  determination 
is  expressly  made  available  '^  at  the  option  of  either  party P 

As  regards  the  jurisdiction  of  the  magistrates  under  section 
181,  it  has  been  held  by  the  Queen's  Bench,  on  a  similar  section 
of  21  &  22  Tict.  c.  98  (n),  that,  being  in  the  position  of  arbi- 
trators merely, ''  their  jurisdiction  is  limited  to  inquiry  whether, 
the  expenses  amounting  to  a  given  sum,  the  amount  charged 
to  a  particular  owner  is  his  flEur  and  just  proportion  (0).    Con- 

auently,  they  cannot  allow  any  question  to  be  gone  into 
ore  tliem  as  to  whether  the  amount  charged  by  the  local 
board  as  having  been  expended  generally,  was  in  fact  ex- 
pended (/?}.  The  person  resisting  the  claim  of  the  local 
anthoritv,  can  only  go  into  the  question  whether,  the  expense 
being  taken  at  a  given  sum,  the  amount  assessed  upon  him  was 
a  jnrt  proportion  of  the  general  expenses. 

And  where  magistrates,  under  section  181  of  the  Act,  have, 
in  exercise  of  their  province  and  duties  as  arbitrators,  deter- 
mined what  the  amount  is  which  the  owner  of  a  particular 
firontage  is  called  upon  to  pav,  it  becomes  a  very  serious  ques- 
iicm,  whether,  in  at  once  making  a  smnmary  order  for  payment 
of  such  amoimt,  they  do  not  exceed  their  powers  {q). 

A  sanitary  authority,  so  soon  as  such  expenses  have  been  pro-  Sanitary 
peiiy  assessed — ^but  not,  it  is  to  be  observed,  before — is  enabled  *^*****^?ij^ 
to  recover  expenses  incurred  under  the  section  (section  150)  JJ^^^ 
above  set  out.    The  mode  of  recovery  of  such  expenses  is  pre-  of  expenaea 
scribed  by  the  following  section  : —  aaBesaed. 

**  Where  anv  local  authority  have  incurred  expenses  for  the  Tkt  Fublic 
**  rniavment  whereof  the  owner  of  the  premises  for  or  in  respect  Health  Act, 
"  01  which  the  same  are  incurred  is  made  liable  under  this  Act  ^®^^>  *•  ^37. 

or  by  any  agreement  with  the  local  authority,  such  expenses 

may  be  recovered,  together  with  interest  at  a  rate  not  exceed- 


n)  Sect  64. 

Ftr  Cockburn,  CJ.,  in  Cktok  t.  Iptwich  Local  Boardy  L.  R.  6  Q.  B.  451, 


ip)  n. 

f^y  CboirT.  Ipwieh Local Board^L,  R.  6Q.  B.  451, 465, /wr Cockburn, C. J., 
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Z%«  PMie  "  i°g  fi^  ponnds  per  centum  per  annnm,  from  the  < 
BiaUk  Act,  "  Berrice  of  a  demand  for  the  same  till  payment  therao 
1875, «.  267.  "  any  person  who  ia  the  owner  of  sncn  premiaea  wh 
"  vorka  are  completed  for  which  snch  expenses  faai 
"  incnrred,  and  nntil  recover;  of  snch  ezp^taea  and  i 
"  the  same  shall  be  a  charge  on  the  premisea  in  te^ 
"  which  they  were  incurred.  In  all  sommaiy  prooeedi 
"  a  local  anthority  for  the  recorery  of  expenses  incor 
"  them  in  works  of  private  improvement,  the  time 
"  which  snch  proceedings  may  be  taken  shall  be  ieckone> 
"  the  date  of  the  service  of  notice  of  di 


"  Where  snch  expenses  have  been  settled  and  ai^ 
"  the  snrveyor  of  the  local  anthority  as  payable  by  snch 
"  snch  apportionment  shall  be  binding  and  conclnmve  ot 
"  owner,  nnless  within  three  months  from  service  of  no 
"  him  br  the  local  anthority  or  their  surveyor  of  the  a 
"  settlea  by  the  snrveyor  to  be  dne  fh>m  such  owner,  h 
"  by  written  notice  dispute  the  same. 

"  The  local  authority  may,  by  order,  declare  any  bq 
"  penses  to  be  payable  by  annual  instalments  withm  a 
"  not  exceeding  thirty  years,  with  interest  at  a  rate  not  C 
"  ing  five  pounds  per  centum  per  annum,  nntil  tixa 
"  amonut  is  paid  ;  and  any  such  iastalmentB  and  inter 
"  any  part  thereof,  may  be  recovered  in  a  sommary  a 
"  from  the  owner  or  occupier  for  the  time  being  ol 
"  premises,  and  may  be  deducted  from  the  rent  at 
"  premises,  in  the  same  proportions  as  are  allowed  in  li 
"  of  private  improvement  rates  under  this  Act" — 88  &  3' 
c.  55, 8.  257. 

A  party  served  by  the  nrban  authori^  with  notice,  dei 
the  expenses  a  private  improvement  rate,  may,  if  d^ 
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**  ceeded  agamst  such  gam  as  the  said  Board  may  consider  to 
''be  a  just  compensation  for  the  loss  damage  or  grievance 
"  thereby  sustained  by  him."— 88  &  89  Vict.  c.  55,  s.  268. 

It  is  to  be  noticed  that  the  right  of  appeal  is  expressly  limited 
to  ^auf  ease  in  which  the  heal  authority  are  empowered  to 
nmer  m  a  Bummary  manner  any  expenees  incurred  by  them, 
er  k  deelare  such  expenses  to  he  private  improvement  expenses*' 
The  right  of  appeal,  therefore,  does  apply  to  cases  arising  under 
the  150th  section  of  the  Act.  For  it  enables  them  to  recover, 
m  a  summary  manner j  expenses  incurred  by  them  ;  and  like- 
wise provides  that  the  urban  authority  may,  in  lieu  thereof, 
*^hi  order  deelare  the  expenses  so  incurred  to  be  private  improve- 
maU  eamensesJ* 

The  language  of  this  section  (section  268)  is  not  as  clear  as 
ooold  be  desired.  For  it  leaves  it  somewhat  doubtful  whether 
the  right  of  appeal  should  be  exercised  within  twenty-one  davs 
rter  service  of  notice  requiring  the  owner  to  execute  the  work, 
or  within  twenty-one  days  aft^  notice  requiring  such  owner  to 
piy  the  som  apportioned  by  the  surveyor  of  the  urban  autho- 
%.  It  is  submitted,  however,  that  the  right  of  appeal  may 
be  exercised  after  the  receipt  of  either  notice. 

A  copy  of  the  memorial,  addressed  bv  the  appellant  to  the 
Local  Government  Board,  should  be  delivered  to  the  local 
tothority.  The  delivery  of  such  copy,  it  is  to  be  noticed, 
opentes  as  a  stay  of  any  proceeding  which  may  have  been 
oommenced  by  the  local  authority  agamst  the  party. 

The  decision  of  the  Local  Government  Board  is,  as  the 
leetion  enacts,  ^  binding  and  conclusive  on  all  parties" 

In  case  the  sum  awarded  to  be  paid  for  expenses,  or  any  pro-  Prooeedings 
portion  of  it  which  has  been  assessed  by  the  local  sanitary  to  enforce 
•nihority,  as  a  private  improvement  rate,  be  not  duly  paid,  the  ^m^  ^ 
nitsrj  authority  may,  under  the  section  already  set   out  ofpriTmte 
(tectum  257)  take  proceedings  in  the  County  Court  for  recovery  improTement 
oftheamonnt.  '•♦^ 

Where  a  change  of  ownership  has  taken  place  in  an^  of  the  Against  whom 
premises  liable,  the  proceedings  should  be  taken  against  the  ^T^^l^!^^ 
person  who  was  owner  at  the  time  of  the  completion  of  the  ^^^^ 
iroi*B(r) 

Such  prooeedings  may  be  either  by  wa^  of  action  or  by  way  Pnctioe. 
of  petition*    In  either  case,  sufficient  information  as  to  the 
pctioe  is  contained  in  the  introductory  chapter  to  the  present 
book  of  this  work  («),  and  in  the  first  section  of  this  chapter  (t). 

!r)  Tk0  Quern  r,  Swindm  Local  Boards  L.  R.  4  Q.  B.  Dir.  305. 
9}  Anity  pp.  SS6  tf<  »eq. 
AnUf  pp.  932  et  teq. 
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tion  to  the  Cotmtj  Conrts,  it  is  propoeed  to  gronp  together 
thoee  nnmerons  and  highly  important  enactments  which  moke 
the  Conntj  Court  the  tribniud  for  the  settlement  of  dispotea 


with  regard  to  mattciv  dealt  with  bj  snch  Acts.  The  ( 
statute  containing  powers  of  this  description  is  "  The  Sdoom- 
don  Duty  Act  of  1853,"  Next  in  order  comes  "  The  Hetio- 
politan  Bnilding  Act,  1655."  There  then  occoTB  a  long 
interval,  bnt  in  the  Tear  1870  we  find  "  The  Attornen  MM 
Solicitors  Act,  1870, '  giving  the  Coonty  Gonrt  jnhsaiiilaca 
over  agreements  and  lUBpates  arisii^  thereondv,  between 
solicitors  and  their  clients.  "The  Bnilding  Sodelaes  Ac^ 
1874i"  "The  Friendly  Societies  Act,  1875;"  and  "The 
IndoBtrial  and  Provident  Societies  Act,  1876,"  an  afamat 
idcnticd  with  each  other  as  r^ards  the  jurisdiction  nhich  tl 
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CHAPTER  I. 
ntooiBDnrGS  to  settle  amottnt  of  disputed  stjocbssiok 

DUTY. 

"The  Saocession  Duty  Act,  1868,"  imposes,  as  is  well  GenenJotit- 
faiowii,  a  saccession  duty  UDon  aJl  persons  becoming  entitled  on  ^^^  **^  **^* 
the  death  of  another  to  lanaed  property.    The  provisions  of  the  i^^^^ 
Act  are  &r  too  lengthy  and  elaborate  to  be  set  out  here.    It  1353. » 
viD  suflBoe  to  say  that,  amongst  other  things,  the  Act  contains 
nnmeioiiB  directions  as  to  the  mode  of  assessing  succession 
dn^ ;  has  appended  to  it  tables  by  the  aid  of  which  the  duty 
upfwle  is  to  be  computed  ;  and  directs  that  in  each  case  the 
ontj  payable  shall  be  assessed  by  the  CommissionerB  of  Inland 
Bevesniie. 

The  Act  farther  provides  an  appeal  against  any  assessment  Where  datj 
made  by  the  Commissioners  of  Inland  Revenue.    And  where  ****}J^®?  ^^^^ 
the  dn^  in  dispute  does  not  exceed  £50,  the  appeal  may  be  ^g  1^^^ 
made  to  a  County  Court.    Such  appeal  is  conferred  by  the  may  appeal 
fidlowjng  section  of  the  Act : —  to  a  County 

« It  wiall  be  lawfid  for  any  accountable  party  dissatisfied  ^^^  against 
"  with  tiie  assessment  of  the  Commissioners,  upon  giving,  JJJ^'j^iSoV' 
"  widiin  twenty-one  days  after  the  date  of  such  assessment,  the  cSnnSa-^ 
**  notice  in  writing  to  the  Commissioners  of  his  intention  to  aionen  of 
**vppe8l  against  such   assessment,  and  a  statement  of  the  Inland 
"  grounds  of  such  appeal,  such  statement  to  be  furnished  within  ^^®"'"«« 
"  the  further  period  of  thirty  days,  to  appeal  by  petition  accord-  ^«  Succes- 
"  ingly  to  Her  Majesty*s  Court  of  Exchequer  in  England,  'J^  f^^V 
'^  Scotland,  or  Ireland,  according  to  the  place  in  which  the  ,  59       ' 
^  u)pdlant  shall  be  resident ;  and  everv  such  Court,  or  any 
'^  Judge  diereof  sitting  in  Chambers,  shall  have  jurisdiction  to 
**  bear  and  determine  the  matter  of  such  appeal  and  the  costs 
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"  thereof,  with  power  to  direct,  for  the  pnrposes  of  guch  appeal, 
"  any  inquiry,  valuation,  or  report  to  be  made  by  any  officer  of 
"  the  Court,  or  other  person,  as  such  Court  or  «fndge  may 
**  think  fit :  Provided,  that  where  the  sum  in  dispute  in 
''  respect  of  duty  on  such  assessment  does  not  exceed  fifty 
pounds,  the  accountable  party  may,  having  given  notice  of 
appeal  and  delivered  a  statement  of  the  grounds  thereof  as 
^'  hereinbefore  directed,  appeal  to  the  Judge  of  the  Coun^ 
*^  Court  in  England,  the  Sheriff  Court  in  Scotland,  or  the 
^*  Assistant  Barrister's  Court  in  Ireland,  for  the  district, 
''  county,  or  division  in  which  the  ^pellant  shall  be  resident, 
**  or  the  property  be  situate  ;  and  every  such  Judge  shall  have 
jurisdiction  to  hear  and  determine  the  matter  of  such  last- 
mentioned  appeal,  with  the  like  power  and  authority  as  are 
"  by  this  section  given  to  a  Judge  of  Her  Majesty's  Court  of 
"  Exchequer."— 16  &  17  Vict.  c.  51,  s.  50. 

It  is  hardly  necessary  to  point  out  that  the  party  objecting 
to  the  assessment  is  the  appellant,  and  that  the  ConunissionerB 
of  Inland  Revenue  are  the  re^ndents. 

A  party  desirous  of  appealing  from  the  assessment  of  the 
Commissioners  is  required  by  the  above  section  withm  twenty 
one  days  after  the  date  of  such  assessments  to  give  notice  in 
writing  to  the  Commissioners  of  his  intention  to  appeal  against 
such  assessment  (a).  Moreover,  '^  within  the  fur&er  penod  (f 
thirty  days  "  (^),  the  appellant  must  famish  a  statement  of  Uk 
grounds  of  his  appeal  (c). 

The  Act,  it  will  be  noted,  directs  that  the  appeal  shall  be  '^  to 
the  Judge  of  the  County  Court  in  which  the  appellant  shall  be 
resident  or  the  property  be  situate"  {d). 

Appeal  proceedings  in  the  County  Court  under  the  aboye 
section  of  "The  Succession  Duty  Act,  1853,"  may,  under 
Order  XL.  of  "  The  Countv  Court  Rules,  1867  "  ((?),  be  insti- 
tuted either  by  petition  or  by  action  commenced  by  plaint  It 
is  believed  that  in  actual  practice  a  petition  wiU  be  found  the 
more  convenient  process. 

Whichever  mode  of  instituting  the  appeal  be  adopted,  tbe 
practice  can  be  sufficiently  ascertained  &om  the  intn>ductot7 
chapter  to  the  present  book  of  this  Work  (/). 

It  may  usefully  be  noted  here,  however,  that  the  Judge  of  the 
County  Court  (not  any  other  tribunal,  but  the  Judge  person- 
ally), is  empowered,  by  section  50  of  "  The  Succession  Dnty 


{iC\  16  &  17  Vict.  c.  51,  s.  50,  supra, 

[fi)  Qtueref  does  this  period  commence  from  the  expiration  of  tht  n^ia  or 
from  the  date  of  the  assessment.  The  language  of  the  Act  is  not  very  dear  od 
this  subject.    See  sect.  50,  supra. 

(e)  to  &  17  Vict.  c.  51,  B.  50,  mpra. 

U)  lb, 

le)  Bee  this  Order  in  fuU,  ante,  p.  887. 

(/)  See  ante^  pp.  886  et  seq. 
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Act,  1853  "  {g\  to  "  hear  and  determine "  the  matter  of  the 
appeal.  His  decision  is,  it  seems,  final,  and  cannot  be  reviewed 
on  appeal. 

It  is,  however,  also  to  be  noticed  that  the  Judge  has  power 
to  direct,  for  the  purposes  of  the  appeal,  "  any  inquiry,  valua- 
tion, or  report  to  be  made  by  any  officer  of  the  Court,  or  other 
person,''  as  the  Judge  may  think  fit. 

The  costs  of  the  appeal  are  also  by  the  section  under  con-  Cotta. 
nderation  placed  in  the  discretion  of  the  Judge. 

(y)  Ante,  pp.  957-958. 
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CHAPTER  II. 


Jariidietlon  "The  Metropolitan  BnUding  Act,  1855,"  (18  &  19  Vict 

of  Conntr  c.  122),  which  by  section  4  is  made  to  extend  to  all  places  within 
^^M^™iiun  ^^^  '""^''^  "^  "^^  Metropolis,  as  defined  by  1 8  &  1 D  Vict. c.  120, 
BaiMi^^jt,  constitutes  the  Conntj  Court  as  the  tribunal  for  the  decision  of 
18M."  ceri^n  cases  mentioned  in  the  Act.   The  jurisdiction  which  tiie 

Act  BO  confers  npon  Countj  Courts  is  either  (I.)  Appellate  (v 

(II.)  Original. 
(I.)  Tb«  «^  First,  there  exists  in  the  Comity  Conrta  an  appellate  jnri»- 

pdlats  jorii-      diction  derived  under  the  following  enactment : — 
dietioD.  "The    Metropolitan    Bnildii^    Act,    1855,"   proTidea  ■■ 

foIlowB  ;— 
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"  work,  and  the  time  at  which  such  work  is  18  rf- 19  VicL 
"  proposed  to  be  commenced  :  c  122, ».  85. 

"(8.)  Xobnilmng  owner  shall  exercise  any  right  hereby 
given  to  him  in  such  manner  or  at  such  time 
as  to  cause  unnecessary  inconvenience  to  the 
"  adjoining  owner : 
"  (4.)  Upon  the  receipt  of  such  notice  the  adjoining  owner 
"  may  require  the  building  owner  to  build  or  may 
'*  himself  build  on  any  such  partv  structure  any 
"  works  to  the   construction  of   which  he  is 
**  hereinbefore  mentioned  to  be  entitled  : 
**f5.)  Any  requisition  so  made  by  an  adjoining  owner 
**  shall  be  in  writing  or  printed,  and  shall  be 
"  delivered   personally   to  the  buildinjr  owTier 
*'  within  one  month  after  the  date  of  the  notice 
•'  being  given  by  him,  or  be  sent  by  post  in  a 
"  registered  letter  addressed  to  him  at  his  last 
known  place  of  residence  :   It  shall  specify  the 
works  required  by  the  adjoining  owner  for  his 
"  convenience,  and  shall,  if  necessary,  l^e  accom- 
''  panied  with  explanatory  plans  and  drawings  : 
"(6.)  If  either  owner  does  not,  within  fourteen  days  after 
the  delivery  to  him  of  any  notice  or  requisi- 
tion, express  his  consent  thereto,  he  shall  be 
considered  as  having  dissented  therefrom,  and 
"  thereupon  a  diflference  shall  be  deemed  to  have 
"  arisen  between  the  building  owner  and  the 
"  adjoining  owner : 
**(7.)  In  all  cases  not  hereby  specially  provided  for  where 
a  difference  arises  between  a  building  owner 
and  adjoining  owner  in  respect  of  any  matter 
arising  imder  this  Act,  unless  both  parties 
concur  in  the  appointment  of  one  surveyor 
they  shall  each  appoint  a  surveyor,  and  the 
two  surveyors  so  appointed  shall  select  a  third 
surveyor,  and  such  one  surveyor,  or  three  sur- 
veyors, or  any  two  of  them,  shall  settle  any 
matter  in  dispute  between  such  building  and 
"  adjoining  owner,  with  power  by  his  or  their 
*'  award  to  determine  the  right  to  do,  and  the 
**  time  and  manner  of  doing  any  work,  and 
"  generally  any  other  matter  arising  out  of  or 
"  incidental  to  such  difference ;  but  any  time 
**  80  appointed  for  doing  any  work  shall  not 
''  commence  until  after  the  expiration  of  such 
"  period  of   three  months,  as  is  hereinbefore 
'*  mentioned : 
**(8.)  Any  award  given  by  such  one  surveyor,  or  by  such 

**  three  surveyors,  or  any  two  of  them,  shall  be 
VOL  n.  8  Q 
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"  conclusive,  and  Bhall  not  be  questioned  in  any 
"  Conrt,  wiUi  this  exception,  tnat  either  of  the 
"  puties  to  the  difference  may  appeal  therefrom 
"  to  the  Connty  Court  within  fourteen  days  from 
"  the  date  of  the  delivery  of  any  BQcb  award  as 
"  aforesaid,  and  snch  Connty  Conrt  may,  snbiect 
"  as  hereinafter  mentioned,  rescind  or  modiiy 
"  the  award  so  given  in  such  manner  as  it 
"  thinks  jiist : 
"(0.)  If  either  party  to  the  diflcrcnce  makes  default  in 
"  appointing  a  snrveyor  for  ten  days  after  notice 
"  has  been  given  to  him  by  the  other  party  in 
"  manner  atbresaid  to  make  such  appointment, 


"  the  party  given   the  notice  mar  make  the 
"  appointment    in  the  place  of   tno 
"  making  default : 


tno  party  bo 


"  (10.)  The  costs  incurred  in  obtaining  any  such  award  as 
"  aforesaid  shall  be  paid  by  such  party  as  such 
"  one  Hun^eyor,  or  three  surveyors,  or  any  two  of 
"  them,  may  determine  : 

"  (1 1.)  If  the  appellant  from  any  such  award  as  aforesaid, 
"  on  appearing  before  the  County  Court,  declares 
"  his  unwillingness  to  have  the  matter  decided 
"  by  such  Court,  and  proves  to  the  satisfaction 
"  of  the  Judge  of  such  Court  that  in  the  event 
"  of  the  matter  being  decided  against  him  be 
"  will  be  liable  to  pay  a  sum,  exclusive  of  costs, 
"  exceeding  iifly  pounds,  and  gives  security,  to 
"  be  approved  by  snch  Judge,  duly  to  prosecnte 
"  his  iip|^)eal  and  tu  aliide  the  u^i^nt  thereof,  all 
'  [  till!  County  Court  shall  there- 
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(12.)  If  the  parties  to  any  such  action  agree  as  to  the 

&cts,  a  special  case  may  be  stated  for  the 

opinion  of  any  such  superior  Court  as  afore- 

''  said,  and  any  case  so  stated  may  be  brought 

"  before  the  Court  in  like  manner  and  subject 

to  the  same  incidents  in  and  subject  to  which 

other  special  cases   are  brought  before   such 

"  Court,  or   as  near  thereto  as  circimistances 

*'  admit ;   and  any  costs  that  may  have  been 

"  incurred  in  the  County  Court  by  the  parties  to 

^'  such  action  as  is  mentioned  in  this  section 

^'  shall  be  deemed  to  be  costs  incurred  in  such 

"  action,  and  be   payable  accordingly." — 18  & 

19  Vict.  c.  122,  s.  85. 

It  is  to  be  noticed  that  the  right  of  appealing  to  the  County 

Court,  under   the  above   section,  must  be   exercised   within 

14  days  from  the  dale  of  the  delivery  of  the  award  complained 

of{h). 

Secondly,  there  also  exists  in  the  County  Court  an  original  (II.)  Original 
jurisdiction.    This  jurisdiction  is,  moreover,  itself  twofold.  juriadiction. 

The  first  portion  of  the  original  jurisdiction  of  the  County  {a.)  To  settle 
Court  enables  it  to  assess  the  amount  of  security  which  must  »?cority  to  be 
be  given   to  his  neighbour  by  a  person  intending  to  build  fii^^din^* 
(usually  and  shortly  called  a  "  Building  owner  ")  before  com-  owner.  ^ 
mencing  operations.     This  jurisdiction  is  derived  from  the 
following  section  of  the  Act : — 

"  Any  adjoining  owner  may,  if  he  thinks  fit,  by  notice  in  Tlu  Metro- 
"  writing  given  by  himself  or  his  agent,  require  the  building  poUtayi 
"  owner,  before    commencing    any  work  which  he  may  be  ^"!^*^'^r 
"  anthorised  by  this  Act  to  execute,  to  give  such  security  as  -^^^  ^°^^> 
"  may  be  agreed  upon,  or  in  case  of  diflFerence  may  be  settled 
**  by  the  Judge  of  the  County  Court,  for  the  payment  of  all 
**  such  costs  and  compensation  in  respect  of  such  work  as  may 
"  be  payable  by  such  building  owner.*' — 18  &  19  Vict.  c.  122, 
8.  87. 

The  second  branch  of  the  original  jurisdiction  of  the  County  (&.)Togive 
Court  under  the  Act  enables  it  to  give  consent  to  building  coiwentto 
operations  where  there  exists  no  owner  capable  of  giving  such  ^^ii<^»n« 
consent.    This  power  is  derived  from  the  following  section  of  ^^^  ^o* 

toe  Act  : —  capable  owner 

**  Where  any  consent  is  required  to  be  given  or  any  pther  exuts. 
"  thing  to  be  done  by  any  owner  in  pursuance  of  this  Act,  if  Consent,  how 
"  there  is  no  owner  capable  of  giving  such  consent  or  of  doing  g^^en  <>« 
**  such  thing,  and  no  person  empowered  bv  this  Act  to  give  ^^^  **^ . . 
"  such  consent  or  to  do  such  thing  on  benalf  of  such  owner,  be'found! 
**  or  if  any  owner  so  capable,  or  any  person  so  empowered,  ^g  ^  19  y^  f 

cannot  be  found,  the  «indgc  of  the  County  Court  shall  have  ^.^  X22  «.  96. 

m 

{h)  Subject.  S,  wproy  p.  962. 
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"  power  b]  give  Euch  consent  or  do  or  canse  to  be  done  snch 
"  thing  CD  behalf  of  such  owner,  upoD  snch  terms  and  sabject 
"  to  such  conditions  aa  he  ma;  think  fit,  having  r^ard  alike 
"  to  the  nature  and  purpose  of  the  subject  matter  in  reelect 
"  of  which  such  consent  is  to  be  given,  and  to  the  fair  cUtms 
"  of  the  parties  on  whose  behalf  such  consent  is  to  be  given ; 
"  and  auch  Judge  shaU  have  power  to  dispense  with  the  service 
"  of  any  notice  which  would  otherwise  be  required  to  be 
"  served."— 18  &  19  Vict.  c.  122,  s.  96. 

As  regards  the  district  in  which  proceedings  nnder  the  Act 
should  be  taken,  it  is  enacted  aa  follows  : — 

"  ^Vhenever  any  thing  is  hereby  authorised  to  be  done  by  s 

County  Court  it  may  be  done  as  follows  ;  that  is  to  say,  if 

eucb   thing  arises   in   respect  of  any  structure    or   other 

subject  matter  situate  within   the  city  of  London  or  the 

liberties  thereof,  by  the  Sheriffs  Court  established  by  a  local 

Act  passed  in  the  eleventh  year  of  the  reign  of  Her  Majesty, 

Chapter  Seventy-one,  intituled  '  An  Act  for  the  more  easy 

'  Recovery  of  Small  Debts  and  Demands  within  the  City  of 

'  London  or  the  Liberties  thereof,'  and  if  such  thing  arises  in 

respect  of  any  structure  or  other  subject  matter  situate  elae- 

where,  by  the  County  Court  having  jurisdiction  within  the 

district  in  which  such  structure  or  other  subject  matter  is 

situate."— 18  &  19  Vict.  c.  122,  s.  99. 

The  practice  in    proceedings  under   the  Act  may  under 

Order  XL.  of  the  Rules  of  1875,  be  by  action  or  by  petition  (((). 

The  following  enactment  relates  to  this  subject : — 

•"  Proceedings  in  any  County  Court  in  respect  of  any  matter 

"  arising  under  this  Act  shall  be  conducted  in  the  same  maniter 

"  as  proceedings  are  conducted  in  any  case  within  the  ordinary 
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On  a  trial  under  section  85  of  the  Act  (already  set  out  in  Power  in 
full  (f ))  of  an  appeal  for  an  award  it  will  be  seen  on  reference  proceeding 
to  the  section,  that  if  the  appellant  declares  his  unwillingness  ^^  appeal 
to  have  the  matter  decided  by  the  County  Court,  and  prove  to  awwd  to 
the  satififiaction  of  the  Judge  that,  in  the  event  of  the  matter  ouBt  County 
being  decided  against  him,  he  will  be  liable  to  pay  a  simi,  Court  jnrii. 
exdndve  of  coste,  exceeding  £50,  and  gives  security,  to  be  ^*<^*io»>- 
approved  by  such  Judge,  duly  to  prosecute  his  appeal  and 
abide  the  event  thereof  all  proceedings  in  the  County  Court 
shall  thereupon  be  stayed ;  and  it  shall  be  lawful  for  such 
appeUimt  to  bring  an  action  in  the  High  Court  against  the 
other  party  to  the  diflFerence  in  respect  of  which  the  award 
appealed  from  is  made  (d). 

Bj  a  section  of  the  Act  already  cited,  a  general  power  is  Costs. 
conferred  upon  the  County  Courts,  in  cases  under  the  Act,  to 
award  or  renise  costs  accoi^ding  to  circumstances,  and  to  settle 
the  amount  thereof  (a). 


8 


Ante,  pp.  960—963. 
I9Vi< 


18  ft  19  Vict.  c.  122,  F.  8.5,  antr,  pp.  960—963. 
e)  18  &  19  Vict.  c.  122,  s.  100,  ante,  pi).  960—963. 


BOOK  V.-DIVISION  III. 

STATUTES  CONTAINING  SPECIAL  PROA^SIONS  AS 
TO  THE  SETTLEMENT  OF  DISPUTES. 


Objects  of 
"The  At- 
torneys* and 
Solicitora' 
Act,  1870." 

Short  title. 

The  Attor- 
neys* and 
Solicitors* 
Act,  1870. 
s,  1. 

Interpretation 
clause. 

Attorneys 
and.  Solicit 
tors*  Act, 
1870,5.  3. 


CHAPTER    III. 

PROCEEDINGS    UNDER   THE   ATTORNEYS*  AND  SOLICITORS'  ACT, 

1870. 

Ix  the  year  1870  an  Act  of  Parliament  was  passed  (33  &  34 
Vict.  0.  28)  to  amend  the  law  relating  to  attorneys  and  solici- 
tors. It  would  be  impossible  to  summarise  here  the  whole  of 
the  contents  of  the  Act,  but  those  which  will  be  referred  to  in 
County  Court  practice  are  as  follow. 

A  short  title  to  the  Act  is  provided  by  the  following  sec- 
tion : — 

"  This  Act  may  be  cited  as  *  The  Attorneys'  and  Solicitorf 
Act,'  1870."— 33  &  34  Vict.  c.  28,  s.  1. 

The  Act  also  contains  the  following  interpretation  clause : — 

"  In  the  construction  of  this  Act,  unless  where  the  context 

"  otherwise  requires,  the  words  following  have  the  significations 

**  hereinafter  respectively  assigned  to  them  ;  that  is  to  say, 

**  The  words  *  attoniey  or  solicitor '  mean  an  attoniey, 

"  solicitor,  or  proctor,  qualified  according  to  the  pro- 

**  visions  of  the  Acts  for  the  time  being  in  force, 

*'  relating  to  the  admission  and  qualification  of  attor- 

"  neys,  solicitors,  or  proctors  :  (a) 

*  Person  '  includes  a  corporation  : 

*  Client '  includes  any  person  who,  as  a  principal  or  on 
"  Ixihalf  of  another  person,  retains  or  employs,  or  is 
'*  about  to  retain  or  employ,  an  attorney  or  sob'citor, 
**  and  any  person  who  is  or  may  be  liable  to  pay  the 
**  bill  of  an  attorney  or  solicitor  for  any  services,  fees, 
**  costs,  charges,  or  disbursements.'* — 33  &  34  Vict 
c.  28,  8.  3. 


it 


n 


(a)  '*  The  Supreme  Court  of  Judicature  Act,  1873,"  provides  that  Attomert 
and  Trocton}  are  to  bo  called  Solicitors  of  Supreme  Court  (sect.  87,  amended  Sy 
08  iV  ay  Vict. «'.  77,  s.  14). 


I 
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By  sal»equent  sections  of  the  Act  an  agreement  as  to  the  Solicitor  my 
solicitor  8 1  remuneration,  which  was  formerly  illeijal,  is  ren-  ™*^®  written 
dercd  valid  if  it  be  in  writing  and  allowed  by  a  taxing  master.  Jl^^hU* 
^ch  sections  are  as  follow : —  client  as  to 

"  An  attorney  or  solicitor  may  make    an    agreement  in  remunemtion. 
*'  writing  with  his  client  respecting  the  amount  and  manner  of  A  solicitor 
"payment  for  the  whole  or  any  part  of  any  past  or  future  may  make 
"  aervices,  fees,  charges,  or  disbursements  in  respect  of  business  *  ^"***^» 
**  done  or  to  be  done  by  such  attorney  or  solicitor,  whether  as  JSTa  cUent 
*'  an  attorney  or  solicitor  or  as  an  advocate  or  conveyancer,  as  to  charges, 
"  either  by  a  gross  sum,  or  by  conmiission  or  per-centage,  or  ^«t  amount 
**  by  salary  or  otherwise,  and  either  at  the  same  or  at  a  greater  f?^/*^n*° 
"  or  at  a  less  rate  as  or  than  the  rate  at  which  he  would  other-  agreement 
**  wise  be  entitled  to  be  remimerated,  subject  to  the  provisions  allowed  by 
**  and  conditions  in  this  part  of  this  Act  contained  :  Provided  *  taxing 
"always,  that  when  any  such  agreement  shall  be  made  in  o®<^- 
**  respect  of  business  done  or  to  b^  done  in  any  action  at  law  ^^^^-^^ 
**  or  suit  in  equity,  the  amount  payable  under  the  agreement  "^J  Act^ 
"  shall  not  be  received  by  the  attorney  or  solicitor  until  the  jg^Q  ,  4 
^  agreement  has  been  examined  and  allowed  by  a  taxing  officer         ' 
"^  of  a  Court  having  power  to  enforce  the  agreement ;  and  if  it 
*'  shall  appear  to  such  taxing  officer  that  the  agreement  is  not 
''  fiur  and  reasonable  he  may  require  the  opinion  of  a  Court  or 
^  a  Judge  to  be  taken  thereon  by  motion  or  petition,  and  such 
^  Court  or  Judge  shall  have  power  either  to  reduce  the  amount 
"*  payable  under  the  agreement  or  to  order  the  a^ement  to  be 
*  cancelled  and  the  costs,  fees,  charges,  and  disoursements  in 
respect  of  the  business  done  to  be  taxed  in  the  same  manner 
as  if  no  such  agreement  had  been  made." — 88  &  84  Vict. 
c.  28,  8.  4. 

**  Sach  an  agreement  shall  not  aflfect  the  amount  of,  or  any  -^^d  the  rights 
"  rights  or  remedies  for  the  recovery  of,  any  costs  recoverable  tfes^lAifnot 
**  from  the  client  by  any  other  person,  or  payable  to  the  client  \^  affected  by 
^  by  any  other  person,  and  any  such  person  may  require  any  such  agree- 
*•  costs  payable  or  recoverable  by  him  to  or  from  the  client  to  ^^^ 
^  be  taxed  according  to  the  rules  for  the  time  being  in  force  Id-y  s,  5. 
for  the  taxation  of  such  costs,  unless  such  person  has  other- 
wise agreed :    Provided  always,  that  the  chent   who   has 
^  entered  into  such  agreement  shall  not  be  entitled  to  recover 
"*  from  any  other  person  under  any  order  for  the  payment  of 
**  any  costs  which  are  the  subject  of  such  agreement  more  than 
^  the  amount  payable  by  the  client  to  his  own  attorney  or 
**  solicitor  under  the  same." — 88  &  84  Vict.  c.  28,  s.  5. 

**  S^h  an  agreement  shall  be  deemed  to  exclude  any  further  But  all  claims 
"  claim  of  the  attorney  or  solicitor  beyond  the  terms  of  the  by  solicitor 
"  agreement  in  respect  of  any  services,  fees,  charges,  or  dis-  beyond  those 
**  bursements  in  relation  to  the  conduct  and  completion  of  the  Sfl^iu^jyi^ 
^^  bnsineBS  in  reference  to  which  the  agreement  is  made  except 
-  snch  services,  fees,  charges,  or  disbursements,  if  any,  as  arc       '  **  ^ 
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"  exprcBflly  excepted  by  the  agrecmtnt." — 33  &  34  Vict.  c.  28, 
s.  6. 

"  A  provision  in  any  such  agreement  that  the  attorney  or 
"  solicitor  shall  not  be  liable  for  negligence,  or  that  he  shall  be 
"  relieved  from  any  responsibility  to  which  he  would  otherwise 
"  be  subject  as  such  attorney  or  solicitor,  shall  be  wholly  void." 
—as  &  34  Vict.  C.  28,  B.  7. 

"  Kothing  in  this  Act  contained  shall  be  constmed  to  give 
"  validity  to  any  purchase  by  an  attorney  or  solicitor  of  the 
'•  interest,  or  any  part  of  the  interest,  of  his  client  in  any  suit, 
"  action,  or  other  contentious  proceeding  to  be  brought  or 
"  maintained,  or  to  give  validity  to  any  agreement  by  which  an 
"  attorney  or  solicitor  retained  or  employed  to  proeecnta  any 
"  suit  or  action,  stipulates  for  payment  only  in  the  event  of 
"  succese  in  such  suit,  action,  or  proceeding." — 33  &  34  Vict, 
c.  28.  s.  11. 

"  Nothing  in  thie  Act  contained  shall  give  validity  to  any 
"  disposition,  contract,  settlement,  conveyance,  delivery,  deal- 
"  ing,  or  transfer,  which  may  be  void  or  invalid  agunst  a 
"  trustee  or  creditor  in  bankruptey,  arrangement,  or  compod- 
"  tion,  under  the  provisions  of  the  laws  relating  tobankmptcy." 
—A3  &  34  Vict.  c.  28,  s.  12. 

Bargain  between  solicitors  and  their  clients  having  been  dins 
made  legal,  the  Act  goes  on  to  give  the  Courts  jurisdiction 
either  (1)  To  examine  and  enforce  such  agreements,  or  (2)  To 
set  aside  or  re-open  Buch  agreements. 

First,  jurisdiction  to  examine  and  enforce  agreements  uaia 
the  Act  is  conferred  by  the  following  enactment : — 

"  No  action  or  suit  shall  be  brou^t  or  instituted  npon  any 
"  such  agreement ;  but  every  question  respecting  the  validi^ 
r  effect  of  any  auch  agreement  may  be  examined  and  deter- 
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**  sach  manner  and  subject  to  such  conditions,  if  any,  as  to  the 
costs  of  such  motion  or  petition  as  such  Court  or  Judge  may 
think  fit ;  but  if  the  terms  of  such  agreement  shall  not  be 
deemed  by  the  Court  or  Judge  to  be  fair  and  reasonable,  the 
same  may  be  declared  void,  and  the  Court  or  Judge  shall 
thereupon  have  power  to  order  such  agreement  to  be  given 
np  to  be  cancelled,  and  may  direct  the  costs,  fees,  charges, 
^  and  disbursements  incurred  or  chargeable  in  respect  of  the 
**  matters  included  therein  to  be  taxed  in  the  same  manner  and 
^  according  to  the  same  rules  as  if  such  agreement  had  not 
^  been  made ;  and  the  Court  or  Judge  may  also  make  such 
**  Older  aa  to  the  costs  of  and  relating  to  such  motion  or  peti- 
^  tion,  and  the  proceedings  thereon,  as  to  the  said  Court  or 
"  Judge  may  seem  fit."— 38  &  34  Vict.  c.  28,  s.  9. 

Secondly,  power  to  set  aside  an  agreement  made  under  the  (2.)  Juris- 
Act  in  cases  where  such  agreement  appears  improper,  exists  as  diction  to 
follows  : —  ^^  •■»^e 

In  cases  where  the  money  due  from  the  client  under  the  Act  ^Jj|^^"* 
has  not  been  paid,  and  proceedings  are  taken  under  section  8,  _ 
power  to  set  aside  such  agreement  is,  it  will  be  noted,  expressly  nothingpaid. 
given  by  the  latter  portion  of  section  9  (just  set  out). 

Bnt  in  cases  where  payment  has  been  made  under  the  agree-  —Where 
ment  of  the  amount  due  thereunder,  power  to  reopen  the  agree-  payments 
ment  is  derived  from  the  following  section  : —  ^*^f  ^" 

•*  When  the  amount  agreed  for  under  any  such  agreement 
**  has  been  paid  by  or  on  behalf  of  the  client,  or  by  any  person       special 
**  chargeable  with  or  entitled  to  pay  the  same,  any  Court  or  ««*.,. 
"  Jud^  having  jurisdiction  to  examine  and  enforce  such  an         *^' 
**  agreement  may,  upon  application  by  the  person  who  has  paid  ^^^w*' 
**  sach  amonnt,  within  twelve  months    after    the    payment  ^^e,  1870, 
"  thereof,  if  it  appears  to  such  Court  or  Judge  that  the  special  «.  lo. 
**  circamstances  of  the  case  reauire    the    agreement    to    be 
**  re-i^iened,  re-open  the  same,  ana  order  the  costs,  fees,  charges, 
'*  ud  disbursements  to  be  taxed,  and  the  whole  or  any  portion 
**  of  the  amount  received  by  the  attorney  or  solicitor  to  be  re- 
^  paid  by  him,  on  such  terms  and  conditions  as  to  the  Court  or 
**  Jadge  may  seem  just. 

**  miere  any  such  agreement  is  made  by  the  client  in  the 
**  capacity  of  guardian,  or  of  trustee  under  a  deed  or  will,  or  of 
^  CGfmmittee  of  anv  person  or  persons  whose  estate  or  property 
**  will  be  chargeable  with  the  amoimt  payable  under  such  agrce- 
^  ment^  or  wiui  any  part  of  such  amount,  the  agreement  shall 
**  before  payment  be  laid  before  the  taxing  officer  of  a  Court 
**  having  jurisdiction  to  enforce  the  agreement,  and  such  officer 
**  shall  examine  the  same,  and  may  disallow  any  part  thereof, 
**  or  may  require  ihe  direction  of  the  Court  or  a  Judge  to  be 
**  taken  thereon  bv  motion  of  petition  ;  and  if  in  any  such  case 
**  the  client  pay  tne  whole  or  any  part  of  the  amoimt  payable 
**  under  the  agreement,  without  the  previous  allowance  of  such 


of  the  County 
Court  limited 


anfonse  or 
set  aside 
agreemenL 

— In  easea 
where  the 
aolicitor  di«a. 


TheAlUir- 
iK»i'  and 
Soticitori' 


COUNTY   COURT    PEACTICE.    [Bk.  V.— Drr.  III. 

"  officer  or  Court  or  Judge  as  aforesaid,  he  shall  be  liable  at 
"  nny  time  to  account  to  the  person  whose  estate  or  property  is 
"  charged  with  the  amount  paid,  or  with  any  part  uiereof  for 
"  the  amount  so  uhai^^ed  ;  and  if  in  any  such  case  the  attorney 
"  or  solicitor  accept  payment  without  such  allowance,  any 
"  Court  which  would  have  had  jorisdiction  to  enforce  the  agree- 
"  mcnt  may,  if  it  think  lit,  order  him  to  refnnd  the  amonnt  so 
"  received  by  him  under  the  agreement." — 33  &  34  Vict,  c.  38, 
a.  10. 

It  is  to  he  noticed  that,  by  this  section,  the  jurisdiction  of 
the  County  Conrt,  under  "  The  Attorneys  and  SoUcitoTS  Act, 
1870,"  arises  where  the  amount  payable  under  the  agreement 
doesnot  exceed  £50,  but  that,  even  then,  the  County  Courts 
have  no  jurisdiction  where  any  part  of  the  business,  in  respect 
of  which  the  ^eement  is  made,  arose  in  any  Court  other  thim 
a  County  Court. 

As  regards  the  parties  to  proceedings  under  the  Act,  the 
following  points  require  notice. 

Applications  to  have  an  agreement  enforced  or  set  aside  may 
be  made  by  "  aiiyptrson,  or  the  re]fresmlaHve  of  any  person,  aparty 
"  to  su(h  agreement,  or  beinij  or  all»jed  to  be  liable  to  pay,  or  being 
"  or  claiming  to  he  entitled  to  be  paid,  the  costs,  feet,  eharffet,  or 
"  disbursements  in  respect  of  which,  the  agreement  is  made    {b). 

Moreover,  application  also  may  be  made  to  the  Court  in  case 
of  the  death  of  a  solicitor  who  has  entered  into  an  agreement 
under  the  Act  after  something  has  been  done  by  him  undo:  it, 
but  before  the  agreement  has  been  completely  performed  by  bim. 

"  Where  an  attorney  or  solicitor  has  made  an  agreement  with 
"  '  's  client  in  pursuance  of  the  provisions  of  this  Act,  and  any- 
?,  by  Ruch  attorney  or  solicitor  imder  the 


"  tiling  has  been  di 
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An  application,  under  section  10  of  the  Act  (c),  to  re-open  an  Within  what 
a|p:^ment,  must  be  made  ivithin  tweli'e  months  after  mmiefit  ^®  *pp^'" 
ha*  been  made  under  it (d).  u'Z^!''' 

Proceedings  under  the  Act  cannot  be  by  way  of  action  or  p^^ 
suit, — for  section  8  (e)  is  explicit  that  "  fw  action  or  mit  shall  proceedinL^. 
he  brought  or  instituted  upon  any  such  agreement''    Therefore, 
applications  to  the  County  Court  under  the  Act  will  be  by 
motion  or  petition. 

So  much  therefore  of  Order  XL.  of  "  The  County  Court 
Rules  of  1875/'  as  relates  to  actions,  is  inapplicable  to  cases 
under  this  Act.  The  proceedings  should  be  by  way  of  petition. 
And  the  practice  on  such  petition  can  be  ascertained  from  the 
introductory  chapter  to  the  present  Book  of  this  Work  (/). 

The  proceedings  at  the  trial  of  a  petition  under  the  Act  Trial. 
require  but  brief  notice. 

VThere  the  application  is  to  enforce,  or,  on  the  other  hand,  to  —Of  petition 
set  aside  an  agreement,  the  Court,  if  it  considers  that  the  agree-  *^  enforce  or 
ment  is  in  all  respects  fair  and  reasoimble  between  the  parties,  J^^mwit 
will  make  an  order  enforcing  it  in  such  manner  and  subject  to 
SQch  conditions,  if  any,  as  to  the  costs  of  the  motion  or  petition 
as  the  Court  shall  think  fit  (g).    But,  if  the  agreement  is  not 
deemed  fa^  and  reasonable,  the  Court  will  declare  it  void,  and 
may  order  such  agreement  to  be  given  up  to  be  cancelled,  and 
may  direct  the  costs,  charges,  and  disbursements  incurred  or 
chargeable  in  respect  of  the  matters  included  in  such  agreement 
to  be  taxed  (A). 

With  regard  to  applications  to  re-open  agreements,  if  the  —Of  petition 
Court  accede  to  the  application,  it  may  order  the  costs,  fees,  ^  re-op«n 
charges,  and  disbursements  to  be  taxea,  and  the  whole  or  any  *^'®®™®°  • 
portion  of  the  amount  received  by  the  attorney  or  solicitor  to 
be  repaid  by  him,  on  such  terms  and  conditions  as  to  the  Court 
or  Judge  may  seem  just  (1 ). 

The  coats  of  and  relating  to  any  motion  or  petition  under  the  Costs. 
Act,  and  the  proceedings  thereon,  may  be  dealt  with  by  the 
order  of  the  Court  to  wluch  the  application  is  made  (k). 

Ante,  pp.  969,  970. 
See  sect.  10,  ante,  pp.  969, 970. 
[ej  Ante,  p.  968. 
f)  See  ante,  pp.  886  et  sea. 
0  33  &  34  Vict.  c.  28,  s.  9,  ante,  pp.  968,  969. 
i)  Jb. 


b)  33  &  34  Tict  c.  *i8,  s.  9,  ante,  pp.  968,  969. 


9  ^_&  34/Vict.  c.  28,  8.  10,  ante,  pp.  969,  970. 
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"  The  Build- 
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Act,  187j." 

What  Mxdeties 
the  Act. 
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certified  ondor 
Ibo  repealed 
Act.] 


"  The  Building  Societies  Act,  1874  "  (87  &  88  Vict.  c.  42), 
con Eoli dates  aud  amends  the  law  relating  to  building  societies, 
and  repeals  C  &  7  Will.  IV.  c.  32  ("  An  Act  for  the  Regulation 
of  Benefit  Building  Societies  ")  (a). 

It  ia  ucceesary  to  gi^e  «.  brief  outline  of  the  societies  which 
arc  societies  within  the  enactment  in  qucBtiou. 

In  tlie  first  place,  it  was  provided  by  section  8  of  "The 
Building  Societies  Act,  1874,"  that  every  society,  the  mka  of 
which  have  l>eeu  certified  under  the  repealed  Act,  should  be 
deemed  to  be  a  society  under  the  new  Act  and  might  obtain  a 
iiTtificate  of  iucorporation  thereunder.  This  section  has,  how- 
icr,  iieeu  repealecl  by  "The  BuiitUiig Societita ,\ct,  1875"  (6), 
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aecnrity  of  freehold,  copyhold,  or  leasehold  estate,  by  way  of 
mortgage  (e).  The  liability  of  a  member  of  a  society  mider 
the  Act  is  limited  to  the  amount  actually  paid  or  in  arrear  on 
his  share,  where  no  advance  has  been  made  upon  it,  and  to 
the  amount  payable  thereon  under  any  mortgage  or  other 
security,  or  under  the  rules  of  the  society,  in  the  case  of  any 
share  upon  which  an  advance  has  been  made  (/). 

The  rules  of  a  society  are  binding  upon  the  members  and  ^^]^  ©^  a 
officers  thereof,  and  on  persons  claiming  on  account  of  a  mem-  ^  j^^ 
ber,  or  under  the  rules  ;  and  all  such  persons  are  presumed  to    *°^  *"^* 
have  ftdl  notice  of  such  rules  ((/). 

The  following  section  of  the  Act  authorises  certain  fees  to  be  Fees  under 
taken  under  it : —  the  Act 

**  One  of  Her  Majesty's  Principal  Secretaries  of  State  may  7^  BuUd^ 
"  from  time  to  time  make  regulations  respecting  the  fees,  if  ^^9  ^^^^^ 
"  any,  to  be  paid  for  the  transmission,  registration,  and  inspec-  ^^^  1®'** 

tion  of  documents  under  this  Act,  and  generally  for  carrying    '     ' 

this  Act  into  eflFect.  The  registrar  shall  give  his  certificates 
**  in  the  forms  contained  in  the  schedule  to  this  Act  respec- 
"  tivelv/'— 37  &  88  Vict.  c.  42,  s.  44. 

With  regard  to  parties  to  proceedings  under  *^  The  Building  Parties  to 
Societies  Act,  1874,"  it  is  to  be  noticed  that  every  society  proceedings. 
incorporated  under  this  Act  sues  and  is  sued  in  its  registered 
name  (A).  Moreover,  where  a  society  changes  its  name,  in 
manner  pointed  out  by  the  Act,  it  is  expressly  provided  that 
Boch  change  of  name  shall  not  affect  any  right  or  obligation  of 
the  society,  or  of  any  member  thereof,  or  other  person  con- 
cerned (t). 

The  Act  contains  the  following  directions  as  to  the  district  in  whatdis- 
in  which  proceedings  under  it  are  to  be  taken  : —  trict  proceed- 

**  The  Court  in  this  Act  means,  ^'^  ^^^^^  *^e 

"  In  England,  the  County  Court  of  the  district  in  which  teken^**"^"^  ^ 
"  the  chief  office  or  place  of  meeting  for  the  business  ««    „  ., , 
"  of  the  society  is  situate."— 37  &  88  Vict.  c.  42,  s.  4.  ll^^^^i^ties 

With  regard  to  proceedings  under  "The  Building  Societies  Xci  1974 
Act*  1874,"  it  is,  perhaps,  a  little  doubtful  whether  "  The  «.  4' 
Coonty  Court  Rules,  1875,*'  are  made  applicable  to  such  pro-  -^^^^  ^^ 
oeediDgB  by  Order  XL.  {k).    For  that  order  professes  only  to  practice. 
regulate  proceedings  in  Acts  not  previously  referred  to  in  the 
said  roles.    And  "  The  Building  Societies  Act,  1874,"  is  men- 
tioned in  the  preceding  order  (Order  XXXIX.),  which  deals 
with  the  winding  up  of  building  societies  and  companies.    But 
"  The  Comity  Court  Rules  "  contain  no  direction  whatever  as  to 


W  37  &  38  Vict  c.  42,  s.  13. 

)  37  &  38  Vict.  c.  42,  s.  14. 

')  37  &  38  Vict.  c.  42,  s.  21. 

)  37  &  38  Vict.  s.  9  i;  s.  27. 
i)  See  lect.  22  of  the  Act. 

)  Bet  oat  anU^  p.  887. 
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proceedingB  under  "The  Building  Societies  Act,  1874,"  save 
Buch  proceedings  as  are  winding-up  proceediDgs. 

It  would,  therefore,  appear  that  all  proceedings  other  than 
those  for  winding  up  are  regulated  bj  Order  XL.  (/),  and  msj 
be  instituted  either  by  action  or  by  petition. 

With  regard  to  fees  payable  in  the  County  Court  in  proceed- 
ings under  "The  Building  Siraeties  Act,  1874,"  they  are  the 
same  as  in  ordinary  cases  {vi). 

The  following  sectiona  of  "  The  Building  Societies  Act, 
1874,"  provides  that  documents  purporting  to  be  signed  by  the 
registrar  shall  be  received  in  evidence  : — 

"  Any  certificate  of  incorporation  or  of  registration,  or  other 
"  document  relating  to  a  society  under  this  Act,  purporting  to 
"  be  signed  by  the  registrar,  shall,  in  the  absence  of  any  evi- 
"  dence  to  the  contrary,  be  received  by  the  Court,  and  by  all 
"  Courts  of  law  and  equity  and  elsewhere,  without  proof  of  the 
"  signature  ;  and  a  printed  copy  of  the  rules  of  a  society,  cer- 
"  tified  by  the  secretary  or  other  officer  of  the  society  to  be  a 
"  true  copy  of  its  registered  rules,  shall,  in  the  absence  of  any 
"  evidence  to  the  contrary,  be  received  as  evidence  of  the  rules. ' 
—37  &  38  Vict.  c.  4i»,  a.  20. 

Certain  documents  are  also,  by  the  following  section,  made 
admissible  in  evidence  without  being  stamped  :— 

"  No  rales  of  any  society  under  this  Act,  nor  any  co|^ 
thereof,  nor  any  power,  warrant,  or  letter  of  attorney  granted 
or  to  be  granted  by  any  person  as  trustee  for  the  aociety  for 
the  transfer  of  any  share  in  the  public  funds  standing  in  tiis 
name,  nor  any  receipts  given  for  any  dividend  iu  any  pnblio 
stock  or  fund,  or  interest  of  exchequer  bills,  nor  any  receipt, 
nor  any  entry  in  any  book  of  receipt,  for  money  deposited  in 
the  funds  of  the  society,  nor  for  any  money  received  by 
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societies  under  the  Act  to  render  accounts  and  deliver  over  County  Court 

money  or  property  (n) ;  (2.)  To  enforce  the  decision  of  arbi-  ^^J^^f^Ji^'^t 

trators  (o) ;  (3.)  To  hear  and  determine  disputes  in  certain  cieties^Act  * 

specified  cases  (p) ;    (4.)    To  wind  up  societies  under  the  i874." 
Act  (q). 


SEenoK  I. — ^Proceedinqs  to  Compel  Officers  to  Render 
Accounts  and  to  Deliver  over  Money  or  Property. 

The  position  of  officers  of  building  societies  which  are  sub-  jurisdiction  of 
ject  to  the  Act,  and  the  jurisdiction  of  the  County  Court  over  County  Court 
such  officers,  is  derived  from  the  following  sections  : —  to  compel 

"  Every  officer  of  a  society  under  this  Act  having  the  receipt  a*^******"?  ^^ 
"  or  charge  of  any  money  belonging  to  the  society  shall,  before  ^f  pro|irty 
"  taking  upon  himself  the  execution  of  his  office,  become  bound  or  money  by 
"  with  one  sufficient  suretv  at  the  least,  in  a  bond  according  to  officere  of 
•*  the  form  set  forth  in  the  schedule  to  this  Act,  or  give  the  ^?*^A°^ 
"  Becority  of  a  guarantee  society,  or  such  other  security  as  the  '    *®  ^ 
"  society  direct,  in  such  sum  as  the  society  require,  conditioned  -P^  ^^v^: 
"  for  rendering  a  just  and  true  account  of  all  moneys  received  ^^ct'^lSl'^ 
"  and  paid  by  him  on  account  of  the  society,  and  for  payment  ^  93.       ' 
"  of  aU  sums  of  money  due  from  him  to  the  society,  at  such 
^  times  SB  its  rules  appoint,  or  as  the  society  require  him  to  do 
**  80."— 87  &  88  Vict.  c.  42,  s.  28. 

Every  such  officer,  his  executors  or  administrators,  shall.  The  BuiUU 

upon  demand  made,  or  notice  in  writing  given  or  left  at  his  ing  Societies 
"  last  or  usual  place  of  residence,  give  in  his  account  as  may  Act,  1874, 
**  be  required  by  the  board  of  directors  or  committee  of  ^'  -^• 
"  management  of  the  society,  to  be  examined  and  allowed  or 
^  disallowed  by  them,  and  shall,  on  the  like  demand  or  notice, 
*'  pay  over  all  the  moneys  remaining  in  his  hands,  and  deliver 
*•  an  securities  and  effects,  books,  papers,  and  pro^xirty  of  the 
**  society  in  his  hands  or  custody,  to  such  person  as  the  society 
"  ai^int ;  and  in  case  of  any  neglect  or  refusal  to  deliver  such 
**  account,  or  to  pay  over  such  moneys,  or  to  deliver  such 
"  secnritics  and  effects,  books,  papers,  and  property,  in  manner 
**  afbresaid,  the  society  may  sue  upon  the  bond,  or  may  apply 
**  to  the  Court,  who  may  proceed  thereupon  in  a  summary  way, 
'*  and  m^e  such  order  thereon  as  to  the  Court  in  its  discretion 
^  shall  seem  just,  which  order  shall  be  final  and  conclusive.'' — 
87  A  88  Vict.  c.  42,  s.  24. 

(fi)  Becto.  23  and  24  set  out  aupra. 
la)  Sect  34,  set  outjPo*^,  pp.  976,  977. 
Ip)  Sect  35,  let  out  poat,  pp.  977,  978. 
Iq)  Sect.  32.    Seepo€(y  pp.  979  ct  »eq. 


COUNTY   COURT   PRACTICE.     [Bi.  V,— Dit.  III. 

The  aboTO  sections  arc  BimUar  to  section  ^0  of  "The 
Friendly  Societies  Act,  1875,"  and  to  section  18  of  "The 
InduBtrial  and  Provident  Societies  Act,  187C,"  on  which  some 
obseirations  will  be  fonnd  on  a  later  page  (s). 

As  mentioned  in  the  introductory  remarks  at  the  head  of 
this  Cliapter  Order  XL.  probably  is,  strictly  speaking,  applicable 
to  all  proceedings  under  "  The  Bnilding  Societies  Act,  1874," 
And,  if  this  be  bo,  it  follows  that  proc^ings  rnider  it  may  be 
taken  cither  by  plaint  and  summons,  or  by  petition.  The  mode 
of  conducting  proceedings  in  either  of  these  modes  can  be 
ascertained  from  the  Introductory  Chapter  to  the  present  Book 
of  this  Work. 

Inasmuch,  however,  as  sections  2S  and  24  of  "  The  Building 
Societies  Act,  1874,"  are  precisely  similar  to  section  20  of 
"The  Friendly  Societies  Act,  187.'),"  it  will  be  prudent  in 
proceedings  under  "The  Building  Societies  Act"  against 
officers  of  building  ax;ietic'8  to  follow  the  rules  laid  down  with 
regard  to  corresponding  proceedings  against  officers  of  friendly 
.  societies  (0  and  described  in  a  sul^equent  page(u).  If  this 
course  be  adopted  the  proceedings  will  be  commenced  by  plaint 
and  summons :  the  summons  or  particulars  annexed  thereto,  will 
state  the  nature  of  the  act  required  to  be  done  (x),  and  (if 
property  be  required  to  be  delivered  up)  the  nature  of  such 
property  (y).  The  subsequent  proceedings  in  the  action  will, 
under  Order  XXXVIII.  set  out  on  a  later  page  (2),  be  the  same 
as  in  ordinary  cases.  The  form  of  order  at  the  hearing  can  be 
adapted  ftom  that  under"  The  Friendly  Societies  Act    (a). 


-Pkoceedikgs  to  Enforce  the  Dkcibios 
OF  Arbitrators. 


U 

u 
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"  each  such  case  of  dispute,  the  number  of  the  said  arbitrators 
"  and  mode  of  ballot  being  determined  bj  the  rules  of  the 
**  society  ;  the  names  of  such  arbitrators  shall  be  duly  entered 
"  in  the  minute  book  of  the  society,  and,  in  case  of  the  death 
**  or  refusal  or  neglect  of  any  of  the  said  arbitrators  to  act,  the 
"  society,  at  a  general  meeting,  shall  name  and  elect  an 
arbitrator  to  act  in  the  place  of  the  arbitrator  dyin«:,  or 
refusing  or  neglecting  to  act ;  and  whatever  award  shall  be 
made  by  the  arbitrators  or  the  major  part  of  them,  according 
to  the  true  purport  and  meaning  of  the  rules  of  the  society, 
shall  determine  the  dispute  ;  and  should  either  of  the  parties 
to  the  dispute  refuse  or  neglect  to  comply  with  or  conform 
"  to  such  award  within  a  time  to  be  Hmited  therein,  the  Court, 
npon  good  and  sufficient  proof  being  adduced  of  such  award 
having  been  made,  and  of  the  refusal  of  the  party  to  comply 
therewith,  shall  enforce  compliance  with  the  same  upon  the 
Detition  of  any  person  concerned.  Where  the  parties  to  any 
dispute  arising  in  a  society  under  this  Act  agree  to  refer  the 
**  dispute  to  the  registrar,  or  where  the  rules  of  the  society 
**  direct  disputes  to  be  refeiTed  to  the  registrar,  the  award  of 
^  the  registrar  shall  have  the  same  effect  as  that  of  arbitrators." 
—87  &  38  Vict.  c.  42,  s.  34. 

Before  the  Court  can  act  under  this  section,  it  is  necessary  Construction 
(1.)  that  a  valid  award  shall  have  been  made  ;  and  (2.)  that  «*  *}>o^e 
the  party  has  refused  to  comply  ^vith  the  award.    And  it  is  *^**®°- 
^lecially  required  that  the  award  itself  shall  limit  the  time  for 
compliance  with  its  directions. 

Proceedings  under  the  above  section  should  be  commenced  Practice. 
by  petition.    The  mode  of  instituting  and  conducting  such 
proceedings  can  be  sufficiently  ascertained  from  the  Introduc- 
tory Chapter  to  the  present  Book  (bb). 

Section  III. — Proceedings   to   Hear    and    Determine 
Disputes  under  "The  Building  Societies  Act." 

Jurisdiction  to,  in  certain  specified  cases,  determine  disputes  Jurisdiction  of 

under  "  The  Building  Societies  Act,  1874,"  is  now  possessed  by  County  Court 

the  County  Courts  by  virtue  of  the  followmg  enactment : —  ^^teT^unae^** 

"The  dourt  may  hear  and  determine  a  dispute  in  the  follow-  ^vTbo^BuiW- 

"  ing  cases  :  ing  Societies 

"1.  If  it  shall  appear  to  the  Court,  upon  the  petition  Act" 

"  of  any  person  concerned,  that  application   has  ^  Build-- 
been  made  by  either  party  to  the  dispute  to  the  ^y.^?^^J^ 


"  other  party,  for  the  purpose  of  having  the  dispute  ^  gj  ^  ' 
"  settled  by  arbitration  under  the  rules  of  the  *'     * 
*'  society,  and  that  such  application  has  not  within 
"  forty  days  been  complied  with,  or  that  the  arbi- 

(M)  Jinie,  pp.  S86  4t  uq. 
VOL.  II.  8  H 
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"  trators  have  refused  or  for  a  period  of  twenty-one 

"  daj'8  have  neglected  to  make  any  award. 
'■  2.  "Where  the  niles  of  tlie  society  direct  disputes  to  be 

"  referred  to  the  Court  or  to  Justices." — -37  &  38 

Yict.  c.  42,  s.  :jj. 
We  have  already  seen  (&),  that  tlic  Act  expressly  provides 
that  the  rules  shall  specify  whether  disputes  shall  be  settled  by 
reference  to  the  Court,  or  to  the  registrur,  or  to  arbitration. 
But  even  where  the  rules  of  the  society  do  not  direct  disputes 
to  l>e  referred  to  the  Court  nr  to  Justices,  the  County  Court 
has  jurisdiction  in  the  cases  mentioned  in  sub-section  1  of 
section  33. 

The  practice  under  the  alwve  section  varies  according  to 
whether  the  proceedings  are  under  sub-section  1  or  under  sub- 
section 2  of  the  alxn'c  eiiactnieiit. 

Proceedings  under  sub-section  1  of  section  30  of  "  The 
Building  Societies  Act,  1872,"  are  expressly  directed  to  be 
commenced  "  by  petition."  The  practice  on  such  a  petition 
oau  be  ascertained  by  reference  to  the  Introductory  Chapter  of 
this  Book  (f),  aa  supplemented  hj  Order  XXXVIII.  (rf),  by 
which  it  is  espressly  directed  that  the  rules  of  practice  in 
ordinary  cases  shall  apply  to  points  as  to  which  there  exists  no 
ccpress  direction. 

In  proceedings  under  section  3u,  sub-section  (2)  (e),  the  dis- 
pute SQould,  it  is  submitted,  be  referred  by  action  commenced 
by  plaint  and  summons  in  the  oi-dinaiy  way,  this  being  the 
course  prescribed  in  like  eases  arising  under  "The  Friendly 
Societies  Act,  1S7C>"  (J).  And  the  summons  or  the  parti cuIbtb 
annexed  should  state  correctly  the  nature  of  the  dispute  referred 
,nd  the  relief  which  the  pluintifi' claims  (</). 
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"  grant  to  either  party  to  the  dispute  such  discovery,  as  to 
^*  documents  and  otnerwise,  as  might  now  be  granted  by  any 
**  Court  of  law  or  equity,  such  discovery  to  be  made  on  behalf 
"  of  the  society  by  such  officer  of  the  society  as  the  arbitrators, 
"  r^istrar,  or  Court  may  determine." — 37  &  88  Vict.  c.  42, 
8.  36. 


Sbction  IV. — Proceedings  to  Wind  up  a  Building 

Society. 

"  The  Buflding  Societies  Act "  confers  upon  the  County  Court  Jurwdiction 

jurisdiction  to  wind  up  any  building  society  which  is  within  as  to  the 

the  Act.    The  following  is  the  section  by  which  such  iurisdic-  ^^***"f."^ 

tion  is  created  and  defined  :—  tdl^^ 

"  A  society  under  this  Act  may  terminate  or  be  dissolved —  «,,    ^  .^ 

"  1.  Upon  the  happening  of  any  event  declared  by  its  rules  ^     Societies 

"  to  be  the  termination  of  the  society.  jct,  1874 

2.  By  dissolution  in  manner  prescribed  by  its  rules.  «.  32. 

3.  By  dissolution  with  the  consent  of  three-fourths  of  the 
members^  holding  not  less  than  two-thirds  of  the 

"  number  of  shares  in  the  society,  testified  by  their 
*'  signatures  to  the  instrument  of  dissolution.  The 
"  instrument  of  dissolution  shall  set  forth — 

(a.)  the  liabilities  and  assets  of  the  society  in 

detail ; 
(b.)  the  number  of  members,  and  the  amount 
standing  to  their  credit  in  the  books  of 
the  societv ; 
(e,)  the  claims  of  depositors  and  other  creditors, 
"  and  the  provision  to  be  made  for  their 
payment ; 
"  (d.)  the  intended  appropriation  or  division  of 
"  the  funds  and  property  of  the  society ; 
"  (e.)  the  names  of  one  or  more  persons  to  be 
"  appointed  trustees  for  the  special  pur- 
"  pose,  and  their  remuneration. 
**  Alterations  in   the  instrument  of  dissolution  may  be 
**  made  with  the  like  consent,  testified  in  the  same 
''  manner.  The  instrument  of  dissolution  and  all  altera- 
**  tions  therein  shall  be  registered  in  the  manner  pro- 
"  vided  for  the  registration  of  rules,  and  shall  be 
"  binding  upon  all  the  members  of  the  society. 
"  4.  By  winding  up,  either  voluntarily  under  the  supervision 
of  the  Court  or  by  the  Court,  if  the  Court  shall  so 
order,  on  the  petition  of  any  member  authorised  by 
three-fourths  of  the  members  present  at  a  general 
meeting  of  the  society  specially  called  for  the  pur- 
pose to  present  the  same  on  behalf  of  the  society, 
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"  or  on  the  iwtitiun  of  any  jiidfrment  creditor  for  not 

"  losa  than  fifty  pounds,  but  not  otherwise.     General 

"  orders  for  reguldting  the  prweeedinga  of  the  Conrt 

"  under  this  Bcetioii  may  be  from  time  to  time  made 

"  liy  tlie  nuthority  for  the  time  being  empowered  to 

"  make  general  orders  for  the  Court. 

"Notice  of  the  commencement  and  termination  of  every 

"  dissolution  or  winding  up  Bhall  be  sent  to  the  registrar,  and 

"  registered  by  him."— 37  &  38  Vict.  c.  42,  b.  32. 

There  are,  as  irill  be  seen  in  the  Chapter  on  Winding  up  (A), 
in  general  three  modes  in  which  a  company  or  society  can  be 
wound  up  ;  Yiz.,  (I)  by  compulsory  winding  up  ;  (2)  by  Tolnn- 
tary  winding  up ;  (3)  by  a  voiujitary  winding  up  under  the 
supervision  of  tlie  Court.  It  is  to  be  noticed  that  the  above 
section  proYides  that  a  building  society  may  be  wound  up 
"  either  Yoluntarily  under  the  siiiier^ision  of  the  Court  or  by 
"  the  Court." 

Still  it  is  perhaps  somewhat  doubtful  whether  building  eode- 
ties  can  be  wound  up  voluntarily.  A  recent  writer  on  public 
companies  has  expressed  the  opinion  that,  owing  to  the  langnage 
adopted  by  the  Legislature  in  framing  section  32  of  "  The 
Building  Societies  Act,  J 874  "(<).  societies  which  are  wiUiin 
that  Act  can  only  be  wound  np  by  the  Court.  His  remarks 
on  this  section  are  as  follows  : — 

"  Upon  the  wording  of  this  clause  it  would  seem  that  the 
words  'voluntarily  nnder  the  supemsion  of  the  Court '  cannot 
be  read  disjunctively,  aud  yet  if  they  are  not,  there  does  not 
appear  to  be  any  power  for  such  a  society  to  wind  up  Tolnn- 
tarily  in  the  sense  in  which  that  term  is  used  iii  the  Compamcs 
Acts,  and  if  that  be  so,  n  supervision  order,  which   is  an  order 
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Now  it  is  submitted  that  the  construction  which  is  here  Keaaonsfor 
contended  for  is  one  which  is  not  justified  by  the  language  of  *-^^^S 
section  82  of  "  The  Building  Societies  Act,  1874."  For,  as  we  BucW^.  * 
have  seen,  that  enactment  provides  tliat  a  building  society  may 
be  dissolved  "  hy  mnding  up  either  voluntarily  under  the  super- 
**  vision  of  the  Court  or  by  the  Courts  And  it  is  contended 
that  these  words  must  be  read  so  as  to  give  effect,  if  possible, 
to  every  word  used,  and  that  it  must  be  presumed  that  the 
Legislatnrc  did  not  intend  what  would  be  absurd.  Now,  accord- 
ing to  Mr.  Buckley,  the  above  words  mean  that  building  socie- 
ties can  be  woundup  in  two  ways  only,  namely,  oiiher  (1.) 
Voluntarily  under  the  supenision  uf  the  Court,  or  (2.)  By  the 
Court.  But,  he  says,  a  voluntary  winding  up,  subject  to  the 
supervision  of  the  Court,  necessarily  presupposes  a  voluntary 
winding  up.  And  as  the  above  enactment  does  not  enable 
a  building  society  to  be  wound  up  vohmtarily,  therefore,  it 
follows  that  the  words  **  voluntarily  under  tJie  supervision  of  the 
Court  "  have  no  meaning,  and  so  a  building  society  can  only  be 
wonnd  up  in  one  way,  namely,  by  the  Court.  It  is  submitted 
that  the  construction  here  contended  for  is  not  a  reasonal)Ic  one, 
for  it  violates  two  canons  of  construction,  namely,  first,  that 
you  must,  if  possible,  give  effect  to  every  word  used  and, 
secondly,  that  you  must  presume  that  the  Legislature  did  not 
intend  an  absurdity.  Now  it  is,  on  the  other  hand,  submitted 
that  the  true  construction  of  the  words  ^^  eitJier  voluntarily 
under  the  supervision  of  the  Court  or  hy  the  Court "  is  that  they 
must  be  read  disjunctively,  as  though  there  were  a  comma  alter 
the  word  voluntarily ,  or  else  iis  though  the  word  "  it "  were 
there  instead  of  a  comma.  But,  even  on  the  assumption  that 
the  words  in  question  cannot,  as  Mr.  Buckley  contends,  be  read 
disjtmetivelyy  it  is  submitted  that  his  construction  of  the  Act  is 
cl^rij  wrong.  For,  it  is  submitted  that  the  words  **  voluntarily 
under  the  supervunon  of  the  Court "  necessarily  contemplate  a 
Yolnntary  Mrinding  up  of  a  building  society  and  confer  the  right 
of  winding  up  in  that  Avay. 

Proceedings  to  wind  up   societies  under   **  The    Building  in  what  dis- 
Sodeties  Act,  1874,"  (like  all  proceedings  under  that  Act),  frict  proceed- 
mnst  be  commenced  in  the  County  Court  of  the  district  in  ^^^  ^  Y^^^ 
which  the  chief  office  or  place  of  meeting  for  the  business  of  ^ciety^shouid 
the  society  is  situate  (/).  be  taken. 

A  scale  of  fees  applicable  to  winding-up  proceedings  under  pees  on 
**  The  Building  Societies  Act,  1874,"  is  contained  in  Schedule  proceedings. 
(B.),  Part  III.,  of  "The  County  Court  Rules,  1875/' 

As  r^ards  tlie  practice  in  proceedings  to  >vind  up  a  building  Practice. 
society  it  is  to  be  noted  that  "The  Building  Societies  Act, 
1874,"  provides,  that  ^^  general  orders  for  regulating  the  pro- 
**  ceedings  of  the  Court  under  this  section  may  be  from  time  to 

(0  37  &  38  Vict.  c.  42,  s.  4. 
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"  time  made  by  the  autliority  tor  tlie  time  being  empowered  to 
'*  make  general  orders  for  tlie  Court  "  (m). 

In  pursuance  of  this  provision  of  "  The  Bailding  Sodetiee 
Act,  ISTi,"  the  following  order  has  been  framed  which  is  con- 
tained in  "  The  County  Court  Rules.  1875  "  :— 

"The  general  orders,  rules,  and  forms  of  the  Chancery 
"  Division  of  the  High  Court  of  Justice  regulating  for  the 
"  time  being  the  mode  of  proceeding  under  '  The  Companies 
"  Acts,  I8G2  and  18G7,'  shall  be  the  orders,  rules,  and  forms  in 
"  all  proceedings  in  the  ('onnty  Courts  for  the  winding  up  of  a 
"  society  registered  under  '  The  Industrial  and  Pro\ident 
"  Societies  Act,  18(12,'  '  The  Ituilding  Societies  Act,  1874,'  or 
"for  the  winding  np  of  u  comimny  under  "The  Companies 
"  Acts,  18r>2  and  1807.'  so  liir  as  the  same  are  applicable  : 
"  Provided  that  where  it  shall  appear  to  tlie  Court  incon- 
"  venient  that  the  Bunk  of  England  slioidd  be  the  bank  used 
"  for  the  jmrposes  mentioned  in  the  order  and  rules,  it  shall 
"  be  competent  for  tlie  Court  to  niimc  some  bank  to  be  used  in 
"  lieu  of  the  Hank  of  England." — Order  XXXIX. 

In  tlie  chapter  on  "  Winding  up,"  contained  in  a  subaeqneat 
portion  of  this  work  (mm),  are  contained  both  the  ])roviBionB  of 
"The  ConipHiiies  Act,  1k62,"  and  also  the  mlcB  under  such 
Act,  ■  It  flilly  descrilies  the  i>ractice  in  a  winding  up,  whether 
such  winding  np  Ik-  a  compulsoiy  winding  np,  or  a  voluntary 
winding  up.  or  a  winding  up  under  the  supcrviaioa  of  the 
Court.    To  it  refei'cnce  niusfc  be  made  for  details. 
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CHAPTER    V. 


JURISDICTION  AND  PROCEEDINGS    IK    RELATION  TO  FRIENDLY 

SOCIETIES. 

"The  Friendly  Societies  Act,  1875^'— 38  &  30  Vict.  c.  00—  "The  Friendly 
]g  the  last  of  a  series  of  enactments  relating  to  friendly  societies  ^®V5**  ^^* 
and  Other    kindred  associations.      It    repeals    all  previously      '  * 
existing  enactments,  and  consolidates  into  one  Act  all  the 
legislative  provisions  now  existing  with  regard  to  such  associa- 
tions. 

Three  classes  of  friendly  societies  are  subject  to  the  pro-  Three  kinds 
vinons  of  "The  Friendly' Societies  Act,  1875,"  namely  :  (1.)  of  societies 
Societies  whose  rules  have  been  regutered,  enrolled y  or  certijipd  *f2,f"^®f*  *!l 
under  previous  Acts  {a) ;  (2.)  Societies  whose  rules  have  been  pocieties^Act  ^ 
depaniied  under  section  44  of  18  <&  19  Vict.  c.  63  {b)  ;  and  (8.)  1875." 
Societies  which  are  registered  under  "  The  P>iendly  Societies 
Act,  1875"  (r). 

With  regard  to  the /r*/  of  the  three  classes  above  men-  (i.)  Societies 
tioned,  it  is  provided  that,  societies  which  arc  in  that  position  enrolled  or 
shall  be  deemed  to  be  registered  under  "  The  Friendly  Societies  certified 
Act,  1875 ;"  but,  such  of  their  existing  rules  as  do  not  con-  vkmrAc*! 
travene  the  provisions  of  the  Act,  are  to  continue  in  force  till 
rescinded  or  altered,  and  nothing  is  to  affect  the  validity  of  the 
roles  of  such  friendly  societies  as    were    established  before 
15th  August,  1850  {d). 

With  r^;ard  to  the  second  class  of  societies  above  mentioned,  (2.)  Societies 
it  was  provided,  in  effect,  that  a  previous  enactment  should  7**^"*^™^®* 
apply  to  them  until  their  registration  under  "  The  Friendly  ^i^^nud 
Societies  Act,  1875,"  or  until  the  Slst  December,  1878,  which-  under  a  pre- 
ever  should  first  happen  (e).    As  the  date  last  mentioned  has  vious  Act. 
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now  elapsed,  it  follows,  it  is  aiihmitted,  that  they  are  now 
nltOKOther  govenied  by  the  provisions  of  "  The  Friendly 
Societies  Act,  l87f>,"  and  not  by  the  earlier  enactment. 

With  regard  to  the  l/iird  class  of  societies  above  mentioned — 
i.e.,  societies  registered  under  "  The  Friendly  Societies  Act, 
187i'>,"  it  is  to  be  noted  that  the  Act  it«?lf  accurately  defines 
wliat  societies  may  be  registered  under  it.  This  it  does  in  « 
section  as  follows  : — 

"  The  following  societies  may  be  registered  under  this  Act ; 
"  \nz., 

"  (1.)  Societies  (herein  called  friendly  societies)  established 
"  to  provide  by  voluntary  subscriptions  of  the  members  thereof, 
"  with  or  without,  the  aid  of  donations — 

"  For  tlie  relief  or  inaintcnance  of  the  members,  their 
"  husbands,  wives,  children,  fathers,  mothers,  brothers 
"  or  sisters,  nephews  or  nieces,  or  wards  being  orphans, 
"  during  sickness  or  other  infirmity,  whether  bodily 
"  or  mental,  in  old  age  (which  shall  mean  any  age 
"  after  fiftyj  or  in  widowhood,  or  for*  the  relief  or 
"  maintenance  of  the  oq)han  children  of  members 
"  during  minority  ; 
"  For  insuring  money  to  be  paid  on  the  birth  of  a  mem- 
"  her's  cliild,  or  on  the  death  of  a  member,  or  for  the 
"  funeral  cxiKinscB  of  the  husband,  wife,  or  child  of  a 
"  member,  or  of  the  widow  of  a  deceased  member,  or, 
"  as  respects  persons  of  the  Jewish  persuasion,  for  the 
"  payment  or  a  sum  of  money  during  the  period  of 
"  confined  mourning; 
"  For  the  relief  or  maintenance  of  the  members  when  on 
"  travel  in  search  of  emplojTuent,  or  when  in  dis- 
"  tressed  circumstances,  or  in  case  of  shipwreck,  ot 
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"Eposes  of  social  intercourse,  matual  helpfalness,  mental  and 
**  moral  improvement,  and  rational  recreation  : 

**(5.)  Societies  for  any  purpose  which  the  Treasury  may  («.)  Specially 
"  anthoriBe  as  a  purpose  to  which  the  powers  and  facilities  of  authorised 
**  tius  Act  ought  to  be  extended  (herein  called  *  specially  autho-  «>c»e^««- 
«  rised  societies ')."— 38  &  39  Vict.  c.  60,  s.  8. 

"  The  Treasury  may  limit  the  application  of  this  Act,  as  Limited  ap- 
"respects  specially  authorised  societies,  to  such  of  the  pro-  plication  of 
"  visions  herein  contained  as  may  be  specified  in  the  authority  ^^  ^^  ?^ 
"  for  registering  any  such  society."— 38  &  39  Vict.  c.  GO,  s.  9.    auti^SJed 

"The  Friendly  Societies  Act,  1875,"  provides,  by  the  fol-  societies, 
kwing  section  (sub-section  (5) ),  that  in  all  legal  proceedings  77^^  Friendhi 
thatwever  concerning  the  property  of  registered  societies  the  Societies  Act^ 
same  shall  be  stated  to  be  the  property  of  the  trustees  for  the  1876,  s,  9. 
time  being  in  their  proper  names  as  trustees  for  the  society  or 
bnmch  (as  the  case  may  be)  without  further  description  : — 

"  In  all  legal  proceedings  whatsoever  concerning  any  such  In  legal  pro- 
"  property  the  same  shall  be  stated  to  be  the  property  of  the  ceodings  the 
**  trustees  for  the  time  being  in  their  proper  names  as  trustees  ^"'•^^^tl^^^ 
"  for  the  society  or  branch  (as  the  case  may  l^e)  without  further  ^^ties  to  be 
**deBcription." — 38  &  39  Vict.  c.  CO,  s.  10,  sub-sect.  (5)  (/).      stated  to  bo 

"The  Friendly  Societies  Act,  1875,"  contains  the  following  the  property 
Stneral  provision  as  to  the  parties  to  proceedings  under  the  Act,  jf  the  trus- 
Md  the  service  of  process  thereunder  : —  sodety  *"^ 

"With  respect  to  legal  proceedings  against  registered  so-   The  Friendly 
**  cieties,  the  following  provisions  shall  have  effect : —  Societies  Ad^ 

"(1.)  The  trustees  of  any  society  or  branch,  or  any  other   1875, «.  16, 
"officers  authorised  by  the  rules  thereof,  may  bring  or  defend,  sub-s.  (5). 
"or cause  to  be  brought  or  defended,  any  action,  suit,  or  other  Parties  aod 
"  legal  proceeding  in  any  Court  whatsoever,  touching  or  con-  «*»'^^®  ^^ 
**  oeming  any  property,  right,  or  claim  of  the  society  or  branch,  ^^' 
^ag  the  case  may  be,  and  shall  sue  and  be  sued,  implead  and   y,    J^^'  ^ 
"  he  impleaded,  in  their  proper  names,  without  other  descrip-  ^^i^ti^Act 
**  tion  than  the  title  of  their  office.  ^875,  s.  21. ' 

"  (2.)  In  legal  proceedings  which  may  be  brought  under  this 
**  Act  by  a  member  or  person  claiming  tln-ough  a  member,  the 
"  society  may  also  be  sued  in  the  name,  as  defendant,  of  any 
"  officer  or  person  who  receives  contributions  or  issues  policies 
"  on  behalf  of  the  society  within  the  jurisdiction  of  the  Court 
"  in  which  the  l^al  proceeding  is  brought,  with  the  addition 
"  of  the  words  '  on  behalf  of  the  society '  (naming  the  same). 

"  (8.)  No  legal  proceeding  shall  abate  or  be  discontinued  by 
**  the  death,  resignation,  or  removal  from  office  of  any  officer, 
**  or  by  any  act  of  such  officer  after  the  commencement  of  the 
*^  proceedings. 

"  (4.)  The  summons,  writ,  process  or  other  proceeding  to  be  —Service  of 

**  iaroed  to  or  against  the  officer  or  other  person  sued  on  behalf  process. 

Ibidn 

(/)  It  his  not  been  thought  nece«ary  to  set  out  the  whole  of  section  16. 
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"  of  a  society  Bimil  Ihj  Burticiuiitly  served  by  personally  seiriDg 
"  such  officer  or  other  person,  or  by  IcaTiiit;  a  true  copy  thereof 
"  at  the  registered  office  of  tbe  society,  or  at  any  place  of  busi- 
"  neee  of  the  society  withiu  tbe  jurisdiction  uf  the  Conrt  in 
"  which  the  proceeding  is  brought,  or,  if  such  ofHce  or  place  of 
"  busiuess  be  closed,  bv  poBting  such  copy  on  the  onter  door  of 
"  the  same ;  bnt  in  nil  cases  where  tbe  said  stunmons,  writ, 
"  process,  or  other  proceeding  shall  not  be  served  by  means  of 
"  snch  personal  service  or  by  leaving  a  true  copy  thereof  at  tbe 
"  R'gistci-ed  office  of  the  society,  a  copy  tJiereof  shall  be  trans- 
"  jnitted  addressed  to  the  committee  of  management  at  the 
"  rt^istered  office  of  the  society,  and  the  snmc  shall  be  eiicloeed 
"  in  a  registei-ed  letter  jHistcd  at  least  six  days  before  any 
"  l\irther  step  shall  be  taken  on  sncli  summons,  writ,  process, 
"  or  other  proceeding." — iiH  &  3'J  Vict.  c.  (!0,  s.  21. 

It  is  to  be  noticed  tJiat  the  above  section  provides  that  the 
trustees  or  other  offi(s.TB  of  a  society  may  bring  or  defend  any 
action,  &c.,  *'  toiie/ihiij,  or  foiitcmiii;/  any  propfrlif,  right,  or 
cliihn  of  l/ie  .lofiety  or  bntiifh."  A  somewhat  similar  provision 
was  contained  in  18  &  1!>  ^'ict.  c.  liit  (j),  which  is  now  re- 
jjcaled,  and  on  this  provision  there  is  a  decision  to  which 
rel'ereiice  will  now  be  made.  In  Robfrls  v.  Page  (A)  the  foots 
were  as  follows.  Proceedings  having  been  taken  by  a  member 
(»f  a  society  in  the  County  Court  to  enforce  a  claim  against  a 
society,  a  compromise  was  arrived  at  between  the  plaintiff,  the 
solicitor  of  tbe  member,  and  tlie  society,  by  which,  inter  alia, 
tbe  society  promised  to  pay  the  plaintiff  certain  costs  and 
charges.  These  costs  and  chains  not  having  been  paid,  the 
plaintilf  sned  the  secretary  of  the  society  in  a  superior  Conit. 
s  b(;ld  that  tills  iviifi  a  in'ocmliu-,'  loti.  bing  tbe  right  .  " 
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said  order  does  not  prescribe  any  mode  of  procedure,  the  rules  ^^  "y^*"^  ji 
of  procedure  in  the  preceding  orders  are  made  applicable.     On  slwUtiw  \cl  '^ 
this  subject  "The  County  Court   Rules,   1875,     provide  as  is75.» 
follows : — 

"  The  rules  of  procedure  contained  in  the  preceding  orders  Order 
^  shall  apply  to  proceedings  under  *The  County  Courts  Ad-  XXXVIII, 
"  miralty  Jurisdiction  Acts,  1868  and  1869,'  *  The  Agricul- 
*'tiiral  Holdings  (England)  Act,  1875,'  and  *The  Friendly 
**  Societies  Act,   1875,'  except  where   Orders  XXXIII.  (i), 

XXXrV.  {k\  and  XXXV.  (/)  provide  any  other  or  incon- 
sistent mode  of  procedure." — Onler  XXXVIII. 

With  regard  to  fees  in  proceedings  in  the  County  Court   Fees, 
under  "  The  Friendly  Societies  Act,  1875,"  it  may  be  mentioned 
that   the  poundage  is  to  be  estimated  u])on  the  amount  in 
dispute  {in). 

It  is  expressly  provided  that  the  registrars  and  high  bailiffs  Remuneration 
are  to  be  remunerated  for  the  duties  to  be  perfonncd  by  them  ^}  County 
under  "The  Friendly  Societies  Act,  1875."    This  proraion  is  ^rTutit''" 
contained  in  the  following  section  of  the  Act : —  under  **Tbe 

**  {mm)    ....    The  registrars  and  high  bailiffs  of  the  Friendly 
**  Comity  Courts  shall  be  remunerated  for  the  duties  to  be  per-  Societies^ 
'*  formed  by  them  under  this  Act  in  such  manner  as  the  Trea-  ^^^  If'/' 
'*  sury,  with  the  consent  of  the  Lord  Chancellor,  shall  from   %''^.  f."*^77 
**  time  to  time  order  and  direct."— 88  &  39  Vict.  c.  60,  s.  84.      \^^T7'^ 

"Hie  Friendly  Societies  Act,   1875,"  confers  jurisdiction  «  '  '  * 
upon  the  County  Courte  as  follows  :— (1.)  To  compel  officers  of  j-^^Xtion 
friendly  societies  to  render  accounts  and  deliver  over  money  or  of  the  County 
property  (») ;    (2.)   To  determine  (either  by  consent  of  the  Courts  under 
parties,  or,  where  the  rules  contain  no  directions  as  to  disputes,   **The  Friendly 
or  where  no  decision  is  given  within  40  days)  disputes  between  ^^f^^  ^^* 
members  of  friendly  societies  and  the  societies  or  their  offi- 
cers ip) ;  (8.)  To  give  relief  to  members  of  dissolved  friendly 
societies  ;  and  (4.)  To  enforce  payment  of  moneys  due  to  the 
societies  from  members  of  registered  cattle  insurance  societies,   ' 
or  of  other  societies  authorised  by  the  Treasury  (/?). 

The  jurisdiction  under  each  of  the  four  heads  just  mentioned 
being  conferred  by  distinct  sections  of  the  Act,  and  the  practice 
as  to  each  slightly  differing  from  the  others,  it  will  be  conve- 
nient to  deal  with  each  of  these  matters  in  a  separate  section. 

G)  Wliich  relates  to  Admiralty  actions,  see  antey  Book  IV.  pp.  73d  rt  aeq, 

\k)  Which  reUtes  to  proceedings  under  **The  Agricultural  Holdings  Act." 
%btmut^  w^.  riii.  of  this  Division,  at  pp.  1015  et  »eq, 

(0  The  Kales  contained  in  this  Order  wiU  be  found  set  out  in  subsequent 
paites  of  this  Chapter. 

(«•)  See  Appendix  L 

f mm)  The  former  port  of  tlus  section  applies  only  to  Scotland  and  Ireland. 

(it)  See  tect.  20,  snbeect.  %  m/ra,  p.  988. 

(•)  See  sect.  22/iit/hr.  and  also  sect.  30,  the  latter  of  which  sections  has  been 
yid.  Be  Alfred  MoU,  L.  R.  4  Q.  B.  Div.  29,  to  apply  to  ail  friendly  societies. 

(p)  Seet.  31,  uiyvv,  p.  998. 
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Sectios  I.— Pboceedisgs  to  CostPEL  Ofticebb  to  Accoumt 
OR  TO  Deliver  over  SIoney  or  Property. 

Jmudiction  The  jurigdiction  of  the  County  Court  to  compel  the  officers 

to  compel  the  of  a  friendly  society  to  pay  over  money  of  tt  friendly  society  or 
deliTOij  oTer  jq  deliver  np  property  belonging  to  it,  is  conferred  by  the  fol- 
r^rtvOT        lowing  section  :— 

amxj.  "  ^^''th  respect  to  officers  of  registered  societies  (r)  having 

Thf  Friendly  "  "^'^^'P'-  <""  charge  of  money,  the  following  provisioiis  shall 
SocUliti  Act,    "  Iwve  effiict : 

1875, ».  20.  "  (].)  Every  officer.  If  tlie  rales  of  the  society  rMnire,  shall, 

"  before  taking  npon  himBcIf  the  execution  of  his  office,  become 
"  bound  with  one  sufficient  Burety  at  the  least  in  a  bond  accord- 
"  ing  to  one  of  the  forms  set  forth  in  the  third  schedule  to  this 
"  Act,  or  give  the  security  of  a  guarantee  society,  in  such  sum 
"  ae  the  society  directs,  conditioned  for  his  rendering  a  just  and 
.  "  true  account  of  all  moneys  received  and  paid  by  him  on 
"  account  of  the  society  at  such  times  aa  ite  rules  appoint,  or 
"  as  the  society  or  the  trustees  or  committee  of  management 
"  thereof  require  him  to  do  so,  and  for  the  payment  by  him  of 
"  all  sums  due  from  him  to  the  society. 

"  (i.)  Kverj'  officer,  his  executors  or  admiiiistratore,  shall,  at 
"  such  times  as  by  the  rules  of  the  society  he  should  render 
"  accouiit-.  or  upon  demand  made,  or  notice  in  writing  given  or 
"  lelt  at  his  last  or  usual  place  of  residence,  give  in  his  account 
"  as  may  be  required  by  the  society,  or  by  the  truetees  or  com- 
"  mittce  of  management  of  the  society,  to  be  examined  and 
"  allowed  or  disallowed  by  them,  and  shall,  on  the  like  demand 
"  or  notice,  pay  over  all  moneys  and  deliver  alt  property  for 
"  the  time  being  in  his  hands  or  custody  to  such  person  as  tlie 
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Proceedings  under  section  20  of  "The  Friendly  Societies  Howproceed- 

Aet,  1875,"  must  be  commenced  by  plaint  and  summons  {$),  *"S."°*^^ 

For  "  The  County  Court  Rules,  1875,''  provide  as  follows  on  U^^^  ^ 
the  subject : — 

**  All  applications  to  the  Court  by  the  tnistees  or  authorised  Plaint  and 

"  officers  of  a  friendly  society  in  respect  of  any  of  the  matters  snmmona  to 

"  mentioned  in   section  20  of  The    Friendly  Societies  Act,  ^  ®"*^"^- 

1875,  shall,  whether  any  bond  be  put  in  suit  or  not,  be  by  ^^L.^ 

action  commenced  by  plaint  and  summons  in  the  ordinary  ^^^^' 

way  in  which  the  society  or  the  trustees  or  authorised  officers  "*^  ^• 
"  thereof  shall  be  plaintiffs  and  the  person  against  whom  the 
'*  application  is  made  defendant." — Order  XXXV.  r.  1. 

"  If  the  application  be  made  by  action  without  putting  the  ParticulAra  to 

**  bond  in  suit  the  summons  or  the  particulars  annexed  thereto  *^  nature 


state  shortly  the  nature  of  the  act  required  to  be  done  quired, 
e  neglect  complained  of." — Order  XXXV.  r.  2.  q^^' 

"  If  the  act  required  to  be  done  be  the  delivering  up  of  any  XXXV, 


''shaU 
"  or  the 


"  property,  the  summons  or  the  particulars  annexed  thereto  ruU  2. 
**  shall  contain  an    intelligible    description  of   the  property  ^„^  ^  ^^ 
**  r^uired  to  be  given  up." — Order  XXXV.  r.  3.  scribe  pro- 

Tne  proper  parties  to  the  proceedings  and  the  mode  of  ser-  perty  <if  any) 
vice  thereof  can  be  ascertained  by  reference  to  the  general  Required  to 
provisions  set  out  at  the  commencement  of  this  chapter  (i),  ^^^^  "^' 

Save  in  so  far  as  the  special  provisions  just  referred  to  and  ^yL-r^ 
set  out  in  the  commencement  of  this  chapter  varies  it,  the  ^^^^^3  ' 
practice  in  proceedings  under  "  The  Friendly  Societies  Act  "is        .  ' 
directed  by  Order  XXXVIIL,  above  set  out  (w),  to  be  the  same  ^^^ 
M  in  ordinary  cases.  proceedings. 

The  proceedings  and  evidence  at  the  hearing  are  the  same  as  practice 
in  ordinary  actions  {x).    We  have  already  seen  that  documents  Hearing 
purporting  to  be  under  the  Seal  of  the  Central  Office  are  2^^'  «« 
evioenoe  without  further  proof  (y). 

The  form  of  order  to  be  made  at  the  hearing  is  provided  in  Form  of 
the  Appendix  of  Forms  (2).  or^ler. 

Thore  is  no  appeal  from  the  decision  of  the  County  Court 
under  section  20  (a)  of  "  The  Friendly  Societies  Act,  1875,"  it 
being  expressly  provided  by  that  section  that  the  order  of  the 
Court  snail  be  ^^ final  and  conclusive.''* 

An  order  made  under  "  The  Friendly  Societies  Act "  may  be  Enforcement 
enforced  in  the  same  way  as  other  orders  of  the  Couuty  Court.  ^^  o'^c'- 
For  tlwB  mode  of  enforcing  such  orders  reference  must  be  made 
to  a  former  portion  of  this  Work  {b). 


8 


The  ordinaiT  fees  are  payable  on  such  a  plaint.    Sec  supra,  p.  987. 

Supra f  p.  dSo. 

Supra,  p.  987. 

See  ante.  Book  II.  cap.  xiii.,  pp.  444  et  tea. 

See  sect.  39  of  the  Act,  set  out  tupra^  p.  ^. 

Appendix  II.  Form  190. 

Supra,  p.  988. 

See  a$Ue,  Book  11.  cap.  xix.,  pp.  586  et  seq. 


990 


COUNTY  COUBT  PEACTICE.  [Bk.  V.-^Dir.  III. 


Fonn  of 
order. 


In  the  Appendix  of  Forms  there  will  be  fonnd  forms  of  order 
for  execution  (c),  and  also  of  a  warrant  of  execution  against 
goods  (d). 


Section    II. — Proceedings    to    Determine    Disputes 
BETWEEN  Friendly  Societies  and  their  Members. 


Jurisdiction  of 
County  Court 
to  decide  dis- 
putes between 
friendly 
societies 
and  their 
members. 

TheFnmdly 
Societies  Act, 
1875,  «.  22. 


There  are  two  sections  in  "The  Friendly  Societies  Act, 
1875,"  under  both  of  which  (according  to  the  construction 
which  a  recent  decision  (f)  has  placed  upon  such  Acts)  the 
County  Courts  possess  jurisdiction  to  settle  disputes  between 
friendly  societies,  or  the  officers  of  friendly  societies,  and  the 
members  of  such  societies.  The  two  sections  in  question  are  as 
follow : — 

"  Every  dispute  between  a  member  or   person    claiming 
"  through  a  member  or  under  the  rules  of  a  registered  society, 
"  and  the  society  or  an  officer  thereof,  shall  be  decided  in 
"  manner  directed  by  the  rules  of  the  society,  and  the  decisioa 
**  so  made  shall  be  liinding  and  conclusive  on  all  parties  without 
*'  appeal,  and  shall  not  be  removable  into  any  court  of  law  or 
"  restrainable  by  injunction  ;  and  application  for  the  enforc5e- 
"  ment  thereof  may  be  made  to  the  County  Court. 
"  Provided  as  follows : — 
"  (a.)  The  parties  to  a  dispute  in  a  society  may,  by  con- 
sent (unless  the  rules  of  such  society  expressly 
forbid  it),  refer  such  dispute  to  the  chief  regw- 
"  trar,  or  to  the  assistant  registrar  in  Ireland  or 
*'  Scotland,  who  shall,  with  the  consent  of  the 
"  Treasury,  either  by  himself  or  by  any  other 
"  registrar,  liear  and  determine  such  dispute,  and 
'*  shall  have  power  to  order  the  expenses  of  de- 
"  termining  the  same  to  be  paid  either  out  of 
"  the  fimds  of  the  society  or  by  such  parties  to 
''  the  dispute  as  he  shall  think  fit,  and  such  de- 
*^  termination  and  order  shall  have  the  same 
"  effect  and  be  enforceable  in  like  manner  as  a 
'*  decision  made  in  the  manner  directed  by  the 
"  rules  of  the  society  : 
(b,)  The  chief  or  other  registrar  to  whom  any  dispate  k 
"  referred  may  administer  oaths,  and  may  re- 
"  quire  the  attendance  of  all  parties  conc^ned, 
*^  and  of  witnesses,  and  the  production  of  all 
^'  books  and  documents  relating  to  the  matt^  in 


(( 


6( 


(c)  Appendix  II.  Form  191. 
la)  Appendix  II.  Form  192. 

(0  The  decision,  lie  Alfred  Eolly  L.  K.  4  Q.  B.  Dir.  29,  cited  more  ftiBj 
tw/rfl,  p.  994. 


J 
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''  qnestion  ;  and  any  person  revising  to  attend, 
"  or  to  produce  any  documents,  or  to  give 
"  evidence  before  such  chief  or  other  r^strar, 
"  shall  be  guilty  of  an  offence  under  this  Act ; 
"  (c.)  Where  the  rules  of  a  society  direct  that  disputes 
''  shall  be  referred  to  justices,  the  dispute  shall 
"  be  determined  by  a  Court  of  summary  juris- 
"  diction : 

"  Provided  that  in  every  case  of  dispute 
"  cognisable  under  the  rules  of  a  societv  by  a 
"  Court   of  summary  jurisdiction,  it  shall  be 
"  lawful  for  the  parties  thereto  to  enter  into  a 
"  consent  referring  such  dispute  to  the  County 
"  Court,  which  may  hear  and  determine    the 
''  matter  in  dispute  : 
**  (d.)  Where  the  rules  contain  no  direction  as  to  disputes, 
''  or  where  no  decision  is  made  on  a  dispute 
"  within  forty  days  after   apphcation    to    the 
society  for  a  reference  under  its  rules,  the 
member  or  person  aggrieved  may  apply  either 
to  the  County  Court,  or  to  a  Court  of  summary 
"  jurisdiction,  which  may  hear  and  determine 
«  the  matter  in  dispute  : 
"  (e).  The  Court,  chief  or  other  registrar,  may,  at  the 
"  re(}ue8t  of  either  party,  state  a  case  for  the 
"  opinion  in  England  of  the  Supreme  Court  of 
"  Judicature,  ...  on  any  question  of  law,  and 
"  may  also  grant  to  either  party  such  discovery 
''  as  to  documents  and  otherwise,  or  such  inspec- 
'^  tion  of  documents,  ...  as  might  be  granted 
"  by  any  Court  of  law  or  equity,  such  discovery 
"  to  be  made  on  behalf  of  the  society  by  such 
**  officer  of  the  same  as  such  Court  or  rcgis- 
"  trar  may  determine."— 38  &  39  Vict.  c.  GO, 
8.22. 
"  The  provisions  of  the  present  section  apply  only  to  friendly  TheFrieruUy 
*^  Bocieties  and,  except  as  after  mentioned,  industrial  assurance  Societies  Act, 
**  OHnpanies  receiving  contributions  by  means  of  collectors  at  a  ^®^^'  *•  ^' 
**  greater  distance  than  ten  miles  from  the  registered  office  of 
"*  the  society. 

"  (1.)  The  society  shall  deliver  to  every  person,  pn  his  be- 
*^  coming  a  member  of  or  insuring  with  a  society,  a  copy  of  the 
**  iQles  of  the  society,  together  with  a  printed  policy  signed  by 
*"  two  of  the  committee  or  managers  of  the)  society  and  by  the 
**  leoetaiy,  at  a  price  not  exce^ing  one  penny  for  the  ndes 
**  and  one  penny  K>r  the  policy :  in  the  case  of  a  fiunily  enrolled 
'^  in  one  book  or  card,  one  copy  of  rules  and  one  fainily  policy 
'^  ihall  be  snfficient. 
^(2.)  No  forfeitme  is  incmrred  by  any  member  or  person 
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"  insured  by  reason  of  any  default  in  paying  any  contribation, 
"  until  after  a  (n-itten  or  printed  notice  has  been  delivered  or 
"  sent  by  post  prepaid  to  him,  or  left  at  his  last  known  place  of 
"  abode,  liv  or  on  liehalf  of  the  society,  stating  the  amount  dne 
"  by  him,  and  apprising  him  that  in  case  of  default  of  payment 
"  by  him  within  a  reasonable  time,  not  beinf;  less  than  fourteen 
"  days,  and  at  a  place,  to  l)e  specified  in  such  notice,  his  interest 
"  or  benefit  will  be  forfeited,  and  iifter  default  has  been  made 
"  by  him  in  paying  his  contribution  in  accordance  with  such 
"  notice. 

"  (8.)  No  member  of  or  person  insured  with  any  society  can, 
"  unless  in  the  case  of  an  amalgamation,  transfer  of  cngage- 
"  mente,  or  conversion  into  a  company  under  section  twenty-four 
'*  of  this  Act,  or  as  respects  an  industrial  assurance  company  of  an 
"  amalgamation  or  transfer  of  business  under  the  Life  Aeaurance 
"  Companies  Act,  1H70,  become  or  bo  made  a  member  of  or  be 
"  insured  with  any  other  society  without  bis  written  consent, 
"  or,  in  the  case  of  an  infant,  without  that  of  his  father  or 
"  other  guardian  ;  and  the  society  to  which  such  member  or 
"  person  is  sought  to  be  transferred  shall  within  seven  dsya 
"  fram  hiN  application  for  admission  to  the  same  give  notice 
"  thereof  in  writing  to  the  society  from  which  he  is  sought  to 
"  be  transferred. 

"  The  provisions  of  this  sub-section  shall  apply  to  all  Meudlr 
"  societies,  whetlier  registered  under  this  Act  or  unregistered, 
"  and  industrial  assurance  companies  receiving  contribntiona  by 
"  means  of  collectors. 

"  (4.)  No  collector,  whilst  ho  is  such,  is  capable  of  being  k 
"  member  of  the  committee  of  management,  or  other  gorerninf; 
•  body  (by  whatever  name)  of  the  society,  ur  of  holding  any 
'"      "~,  the  societr.  eicept  that  c" 
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"and  shall  dnring  such  fourteen  days  keep  affixed  a  copy  of  The  Frundln 
**  such  notice  in  legible  characters  in  some  conspicuous  place  in  i^^^j^tifsAct, 
"  or  ontside  of  every  office  at  which  the  business  of  the  society   ^^"*»  "*•  •^^*- 
"  is  carried  on. 

"(8.)  A  copy  of  every  balance  sheet  of  a  S'jciety  shall, 
"  dnring  the  seven  days  next  preceding  the  meeting  at  wliich 
*'  the  same  is  to  be  presented,  be  kept  open  by  the  society  lor 
*•  inspection  at  every  office  at  which  the  business  of  the  society 
^  is  carried  on,  and  shall  be  delivered  or  sent  prepaid  to  ever}- 
"  member  on  demand. 
*'  (9.)  The  annual  returns  shall  be  certified  by  some  person 
not  an  officer  of  the  society  (otherwise  than  as  auditor  thereof), 
carrying  on  publicly  the  business  of  an  accountant,  and  if  not 
'^  80  certified  shall  be  deemed  not  to  have  been  made. 

^  (10.)  In  all  disputes  between  a  society  and  any  member  or 
"  person  insured,  or  any  person  claiming  through  a  member  or 
"  person  insured,  or  under  the  rules,  such  member  or  person 
"  may,  notwithstanding  any  provisions  of  the  rules  of  such 
"  society  to  the  contrary,  apply  to  the  County  Court,  or  to  the 
"Court  of  summary  jurisdiction  for  the  place  where  such 
"  member  or  other  person  resides,  and  such  Court  may  settle 
"*  SQch  dispute  in  manner  herein  provided. 

"(11.)  in  proving  service  of  any  notice  by  this  section 
"  authorised  to  be  sent  by  post,  it  is  sufficient  to  prove  that 
**  such  notice  was  properly  directed,  and  was  put,  as  a  prepaid 
**  letter,  into  the  post  office  in  such  time  as  to  admit  of  its 
**  being  delivered  in  due  course  of  delivery  within  the  period 

"  (if  any)  pres(Tibed  for  sending  the  same. 

*  -  *  *  *  *  * 

"(18.)  All  the  provisions  of  the  present  section  apply  to 
"  societies  existing  at  the  conunencement  of  this  Act,  and  shall 
**  be  contained  in  the  rules  of  all  future  societies  to  which  this 
^  section  applies.    .... 

"The  word  *  society'  in  the  present  section  shall,  except 
^in  provisions  one,  eight,  and  nine,  include  all  industrial 
"  aanuance  companies,  but  nothing  in  the  present  section  con- 
'*  tained  shall  apply  to  any  assurance  with  any  such  company, 
"  Uie  premiums  in  respect  of  which  are  receivable  at  greater 
'*  periodical  intervals  than  two  months."— 38  &  39  Vict.  c.  CO, 
8.80. 

The  construction  of  the  two  sections  above  set  out  is  by  no  Conetniction 
nieans  dear,  and  they  appear  in  some  respects  at  all  events  to  0' *)>ove 
conflict  with  one  another. 

It  has  been  recently  decided  that,  notwithstanding  the  intro-  Sectjen  30 
ijctorjr  words  of  section  80  itself,  and  notwithstanding  also  the  ^P^®".*?. 
prorifflons  in  section  22,  the  enactments  of  sub-section  10  of       **^®  *®** 
Kction  80  apply  to  all  friendly  societies,  and  are  not  restricted 
to  locieties  receiving  contributions  by  means  of  collectors  at  a 
S^ttter  distance  than  ten  miles  from  their  registered  office ;  and 
Toi.  n.  8  s 


be  issued. 

Order 

XXXV. 


duputc. 

Order 

.VA'AT. 
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that  &  Court  of  sTnnmary  jurisdiction,  or  a  Countj 
consequently  now  has  jurisdiution— wbateyer  be  the  lu 
the  society — to  decide  disputes  even  in  cases  where  tl 
of  the  society  prescribe  the  mode  in  which  dispnteB  ai 
settled  (/). 

"The  County  Court  Rules,  187-V'  contain  an  expres 
tion  as  to  tlic  mode  in  which  proceeding  under  sectic 
the  Act  are  to  be  (innmeiiced.  \o  such  direction  i 
us  to  proceedings  under  section  ;iO — very  probably  bee 
the  time  when  the  ruleu  were  framed,  the  decision  (/)  t 
section  vaa  of  ^ucral  application  had  not  been  givei 
directions  as  to  cases  under  section  22,  arc  afi  follows  :— 

"  Every  dispnte  which  shall  be  referred  to  the  Goont 
"  under  section  22  of  the  said  Act  shall  be  so  referred  b 
"  commenced  by  plaint  and  summons  in  the  ordinal;  ' 
"  in  which  the  claiming  or  aggrieved  member  or  othei 
"  shall  be  the  plaintifi^  and  the  society  by  such  of  the 
"  authorised  by  section  21  of  the  said  Act  to  be  sued  oi 
"  of  the  society  as  the  plaintiff  aball  elect  to  sue  shall  hi 
"  dant.'— Order  XXXV.  r.  4. 

"The  summons  or  the  ijaiticulars  annexed  thereto  ( 
'•  state  correctly  the  nature  of  the  dispute  referred,  i 
"  rehef  which  the  plain tifT  claims." — Order  XXXV.  r.  I 

The  plaint  being  entered  and  the  summons  issued,  i 
ceedings  continue  in  the  ordinary  way  (i) — save  so  & 
parties  thereto — the  service  of  process  in  the  action — 
evidence  at  the  hearing  are  specially  provided  for  by  thi 
ment  set  out  at  tbc  commencement  of  the  present  chapfa 

In  the  Appendix  of  Forms,  there  will  be  found  a  fom 
order  to  be  made  at  the  hearing  (0- 

The  mode  of  enl'orcine  the  Order  of  the  Court  it 
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Sbction  III. — Proceedings  to  Assess  Ciaims  by  Members 
OF  Societies  in  course  of  Dissolution. 

A  flection  of  "The  Friendly  Societies  Act,  1875,"  enables  Jurisaictiou 

societies  to  be  dissolved  in  certain  events  ;  and  also  gives  (by  to  adjust 

8nl)8ection(7)  )  power  to  a  Comity  Court  to  adjust  the  claim  of  c^*^°^  of 

any  member  or  person  entitled  to  derive  a  benefit  ifrom  the  S*ft\eudiy 

society  who  is  dissatisfied  with  the  provision  made  for  his  societies  in 

claim.    Such  section  (so  far  as  material  to  the  present  subject)  course  of 

is  as  follows  :—  dissolution. 

**  With  respect  to  the  dissolution  of  registered  societies,  the  xkg  FrUndhi 
**  following  provisions  shall  have  effect :  Societies  Aci, 

"  (1.)  A  society  may  terminate  or  be  dissolved  in  any  of  the  1876, ».  25. 
•*  Iblkwing  ways : 

"  (fl.)  Upon  the  happening  of  any  event  declared  by  the 
"  rules  to  be  the  termination  of  the  society  :        , 
"  {b,)  As  respects  all  societies  other  than  friendly  societies, 
"  by  the  consent  of  three-fourths  of  the  mem- 
'*  bers,  testified  by  their  signatures  to  the  iii- 
^*  strument  of  dissolution  : 
**  (f.)  As  respects  friendly  societies,  by  the  consent  of  five- 
"  sixths  in  vdfue  of   the  members  (including 
honorary  members,  if  any),  testified  by  their 
signatures  to  the  instrument  of  dissolution, 
and  also  by  the  written  consent  of  every  per- 
son for  the  time  being  receiving  or  entitled  to 
receive  any  relief,  annuity,  or  other  benefit 
"  from  the  finds  of  the  society,  unless  the  claim 
"  of  such  person  be  first  duly  satisfied,  or  ade- 
"  quate  provision  made  for  satisfying  such  claim, 
and  in  the  case  of  a  branch  society  with  the 
consent  of  the  central  body  of  the  society,  or  in 
**  accordance  with  the  general  rules  of  the  society  : 
**  (d.)  By  the  award  of  the  chief  registrar  or  assistant 
"  registrars  in  the  case  herein  specified. 
*^(2.)  The  instroment  of  dissolution  shall  set  forth — 
**  (a.)  The  liabilities  and  assets  of  the  society  in  detail : 
"  {b,)  The  number  of  members  and  the  nature  of  their 

"  interests  in  the  society  respectively : 
**  (c.)  The  claims  of  creditors  (if  any),  and  the  provision 

'^  to  be  made  for  their  payment : 
^  (d,)  The  intended  appropriation  or  division  of  the  funds 
^^  and  property  01  the  society,  unless  the  same  be 
^'  stated  in  the  instrument  of  dissolution  to  be 
^  left  to  the  award  of  the  chief  registrar. 
*^  (S.)  AlteratioiiB  in  the  instrument  of  dissolution  may  be 
"*  BMide  with  the  like  oonaents  as  herein-before  provided,  testified 
**  in  the  same  manner. 
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*'  (4.)  A  statutory  declaration  shall  be  made  by  one  of  the 
trustees,  or  by  three  members  and  the  secretary  of  the  society, 
that  the  provisions  of  this  Act  have  been  complied  with,  and 
shall  be  sent  to  the  registrar  with  the  instrument  of  dissola- 
tion ;  and  any  person  knowingly  making  a  false  or  fraudulent 
declaration  in  the  matter  shsdl  be  guilty  of  a  misdemeanor. 
''  (5.)  The  instrument  of  dissolution  and  all  alterations 
therein  shall  be  registered  in  manner  herein  provided  for  the 
registry  of  rules,  and  shall  be  binding  upon  all  the  members 
of  the  society. 

'^  (6.)  The  registrar  shall  cause  a  notice  of  the  dissolution  to 
be  advertised  at  the  expense  of  the  society  in  the  manner 
provided  by  this  Act  for  advertising  an  award  of  the  r^istrar 
for  dissolution ;  and  unless  within  three  months  from  the 
date  of  the  Gazette  in  which  such  advertisement  appears,  a 
member  or  other  person  interested  in  or  having  any  claim  on 
the  funds  of  the  society  commences  proceeding  to  set  aside 
the  dissolution  of  the  society,  and  sucn  dissolution  is  set  aside 
accordingly,  the  society  shall  be  legally  dissolved  from  the 
date  of  such  advertisement,  and  the  requisite  consents  to  the 
instrument  of  dissolution  shall  be  considered  to  have  been 
duly  obtained  without  proof  of  the  signatures  thereto. 
"  (7.)  As  respects  friendly  societies — 
**  (a,)  The  value  of  members  shall  be  ascertained  by  givinf 
"  one  vote  to  every  member,  and  an  additiomu 
"  vote  for  every  five  years  that  he  has  been  a 
"  member,  but  to  no  one  member  more  than  five 
"  votes  in  the  whole : 
"  (&.)  No  instrument  of  dissolution  shall  direct  or  contain 
"  any  provision  for  a  division  or  appropriation  of 
"  the  funds  of  the  society,  or  any  part  thereof 
*'  otherwise  than  for  the  purpose  of  carrying  into 
^'  effect  the  objects  of  the  society  as  declared  in 
''  the  rules  thereof  for  the  time  being,  nnless  the 
*'  claim  of  every  member  or  person  claiming  any 
"  relief,  annuity,  or  other  benefit  from  the  nmi 
"  thereof  be  first  duly  satisfied,  or  adequate  pro- 
"  vision  be  made  for  satisfying  such  claun : 
"  (r.)  Any  officer  or  person  aiding  or  abetting  in  tlia 
^^  dissolution  of  a  society,  otherwise  than  as  ii 
'^  this  Act  provided,  shall,  on    summaiy  ooii- 
"  viction,  be  liable  to  be  committed  to  the  oan-.^ 
^'  mon  gaol  or  house  of  correction^  there  to  fat] 
"  kept  to  hard  labour  for  any  term  not 
"  ing  three  months  : 
"  (jd.)  If  any  member  of  a  dissolved  society,  or 
"  claiming  any  relief,  annuity,  or  o&er  t 
'^  from  the  fimds  thereof,  be  dissatisfied    " 
'^  provision  made  for  satisfying  his 
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"  member  or  other  person  maj  apply  to  the  The  Friendly 
"  County  Court  of  the  district  within  which  the  Societies  Act, 
"  chief  or  any  other  place  of  business  of  the  ^®^^»  *•  ^• 
"  society  is  situate  for  relief  or  other  order,  and 
"  such  Court  shall  have  the  same  powers  in  the 
"  matter  as  in  regard  to  the  settlement  of  dis- 
"  putes  under  this  Act." 
"  (8.)  With  respect  to  dissolutions  and  the  distribution  of 
**  funds  upon  the  award  of  the  chief  registrar  (mm)  : 


(dS)  Every  award  under    this  or  the    last    preceding 
section,  whether  for  dissolution  or  distribution 
"  of  funds,  is  final  and  conclusive  on  the  society 
"  in  respect  of  which  the  same  is  made,  and  on 
^'  all  members  of  the  same,  and  other  persons 
"  having  any  claim  on  the  fiinds  of  the  society, 
"  without  appeal,  and  shall  be  enforced  in  the 
same  manner  as  a  decision  on  a  dispute  under 
this  Act ;  and  the  expenses  of  every  investiga- 
tion  and  award,  and  of  pnblishmg  eveiy  notice 
of  dissolution,  shall  be  paid  out  of  the  funds  of 
**  the  society  before  any    other    appropriation 
''  thereof  shall  be  made  : 
"  («.)  Notice  of  every  award  for  dissolution  shall,  within 
**  twenty-one  days  after  the  same  shall  have  been 
"  made,  be  advertised  by  the  central  office  in  the 
'^  OazetUf  and  in  some  newspaper  circulating  in 
"  the  county  in  which  the  registered  office  of  the 
**  society  is  situated,  and  unless,  within  three 
^'  months  from  the  date  of  the  Gazette  in  which 
**  such  advertisement  appears,  a  member  or  other 
**  person  interested  in  or  having  any  claim  on 
"  the  funds  of  the  society  commences  proceedings 
to  set  aside  the  dissolution  of  the  society,  con- 
sequent upon  such  award,  and  such  dissolution 
is  set  aside  accordingly,  the  society  shall  be 
l^;aUy  dissolved  from  the  date  of  such  adver- 
tisement, and  the  requisite  consents  to  the 
**  application  to  the  registrar  shall  be  considered 
to  nave  been  duly  obtained  without  proof  of 
the  signatures  thereto. 
**  (9.)  The  provisions  of  the  present  section  shall  not  apply  Practice. 
^  to  waj  society  having  branches  without  the  consent  of  the 
*•  oentnl  body  of  such  society."— 38  &  39  Vict.  c.  60,  s.  25. 
Frooeedings  under  subsection  7,  clause  (d.)  of  the  above  sec- 
most  be  by  way  of  action  commenced  by  plaint  and  sum- 

(mb)  Clnmm  («.)  and  (6.)  of  labflection  8  relate  to  awards  by  the  chief  regia- 
'  wmA  time  is  (by  clauie  {d.) )  no  appeal. 
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mons  (t }.  The  proceeding  mnst  Ik  at  the  instance  of  a  member 
yr  a  person  entitled  to  some  benefit  from  the  Bocicty  (o),  and 
taken  in  the  district  directed  by  the  section  itself  (o).  Save  in 
these  particulars  the  proceedings  arc  preciBety  the  same  as  in 
any  orainair  action  (n),  and  will  he  found  described  in  Book  II. 
of  this  Worli  {p). 


Juriidiclioii  "£ 
County  Cnurt 
tn™mH 
piymenla 

tiieiHif  to 

Cattle  In- 

Societies. 
Thx  Friendly 


Sectios  IV. — Procebdrtgs  to   Estorce   Paymext    rRoit 
Mexbbbs  thereof  of  CoiTRiBUTioxs  DoE  TO  Cattlb 

IXSDBASCE   AKD  OTHEB.  AUTHORISED   SOCIETIES. 

Tlie  juriBdictioii  indicated  at  the  head  of  this  section  is 
entirely  derived  from  a  section  in  "  The  Friendly  Societies  Act, 
1875,"  which  is  in  the  following  terms  : — 

"  The  proTiaions  of  the  present  section  apply  only  to  re^s- 
"  tcred  cattle  Insurance  soi-ietics,  and  to  such  specially  autho- 
''  rised  «K;ietic8  as  the  Treasury  may  allow  to  take  the  benefit 
■'  of  the  present  section  : 

"  (I.)  The  rules  bind  the  society  and  the  members  thereof, 
"  and  all  persons  claiming  through  them  respectively,  to  the 
"  same  extent  as  if  each  member  had  subscriljM  his  name  and 
"  affixed  his  seal  thereto,  and  there  were  in  such  roles  contained 
"  a  covenant  on  the  part  of  himself,  his  heirs,  executors,  and 
"  administrators,  to  conform  to  such  rules  subject  to  the  jhv- 
"  ^-isions  of  this  Act. 

"  (2.)  All  moneys  payable  by  a  member  to  the  society  iie 
'•  deemed  to  be  a  debt  due  from  snch  member  to  the  society, 
"  and  are  recoverable  as  such  in  the  County  Conrt  of  tlie 
"  diHtrict  in  which  scch  member  residM." — 3)*  .t  sn  ViVt.  p  fin 


"  district  iu  which  such  member  resides." 
s.  »1. 


-38  &  39  Vict.  c.  60, 


BOOK  V-DIVISION  IH. 

PROCEEDINGS  UNDBR  SPECIAL  STATUTES  PROVIDING 
FOR  SETTLEMENT  OF  DISPUTES. 


CHAPTER    VL 

JUBlSDICnON  AND  PROCEEDINGS  UNDER  "THE  INDUSTRIAL 
AND  PROYIDENT  SOCIETIES  ACT,  1876." 

"The  Industrial  and  Provident   Societies  Act,  1876"—  "The  in- 
39  &  40  Vict.  c.  45— consolidates  and  amends  the  law  relating  dustrial  and 
to  industrial  and  provident  societies,  and  assimilates  the  same  g^^^tf^^^c^ 
in  certain  respects  to  the  law  relating  to  friendly  societies  (a).  1376. '*         ' 
It  repeals  previons  enactments  on  the  same  subject  (b)^  and 
confers  important  jurisdiction  on  the  Countv  Courts. 

The  Act  contains  an  interpretation  clause,  the  material  Interpretation 
portioDs  of  which  are  as  follow  : —  ^^  -^^*- 

**In  this  Act,  if  not  inconsistent  with  the  context,   the  Thelndus- 
**  foUowing  terms  shall  have  the  meanings  herein-after  respec-  ^JT*^^  ^V^ 
•'Kvely  assigned  to  them  :  ^^'^^.  , 

"*The  Treasury'  shaU  mean  the  Lords  Commissioners  of  i^e  Ts     ' 

**  Her  Majesty's  Treasury :  '  '  ' 

"' '  England '  shall  include  the  Channel  Islands  (except  as 

■"  hereinafter  provided) : 
"*The  registrar'  shall  mean  for  England  the  central 
**  office  established  by  *  The  Friendly  Societies  Act, 
^'  1875/  and  for  Scotland  or  Ireland  the  assistant 
^r^sbrar  of  friendly  societies  for  either  country 
**  respectively  ;  '  the  central  office '  shall  mean  the 
'^  central  office  so  established  ;  and  ^  chief  registrar ' 
'*  and  '  assistant  registrar '  shidl  mean  chief  registrar 
'^  and  assistant  r^istrar  of  friendly  societies  respec- 
**  tivdy : 
*''Coimti7  *  ^'^  mexLi  England,  Scotland,  or  Ireland,  as 

''  the  case  may  be  : 
''The  several  ridings  of  the  county  of  York,  and  the 

la\  Preamble. 
IhS  Schedule  I. 
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"  Bcveral    Channel    Islands,    respectively,    shall    be 

**  deemed  to  be  counties  : 
'' '  Land '  shall   include  hereditaments,  and  in  Scotland 

**  heritable  subjects,  of  whatever    description,    and 

*^  chattels  real : 
"'Property'  shall  mean  all    real   and    personal    estate 

"  (including  books  and  papers)  : 
** '  Kegistered  society '  shall  mean  a  society  r^stered  or 

"  deemed  to  be  registered  under  this  Act : 
**  *  .Vmendment  of  rule    shall  include  a  new  rule,  and  a 

*'  resolution  rescinding  a  rule  : 
"  *  Rules '  shall  mean  rules  for  the  time  being  : 
**  *  The  committee '  shall  mean  the  committee  of  manage- 

**  ment  or  other  directing  body  of  a  society  : 
'*  *  Persons  claiming  through  a  member '  shall  include  the 

''  heirs,   executors,  administrators,    and    assigns   of 

''  a  member,  and  also  his  nominees  whero  nonunation 

**  is  allowed : 
**  ^  Officer '  shall  extend  to  any  trustee,  treasurer,  secretary. 

'*  member  of  the  committee,  manager,  or  servant, 

"  other  than  a  servant  appointed  by  the  conmiittee,  of 

"  a  society : 
"'Meeting'  snail  include  (where  the  rules  of  a  society 

"  so  allow)  a  meeting  of  delegates    appointed  by 

"  members :  .  .  .  . 
"  *  Summary  Jurisdiction  Acts'  shall  mean — 

"  As  to  England,  the  Act  11  &  12  Vict.  c.  48,  and 
"  any  Acts  amending  the  same  :  .  .  .  . 
"  *  Gazette '  shall|mean  the  London  Gazette  for  England 

"...  ."—39  &  40  Vict.  c.  45,  s.  8. 
What  societies       With  regard  to  the  societies  which  are  within  its  operation, 
are  within         "  The  Industrial  and  Provident  Societies  Act,  1874,"  provides 

Provident  **  Evcry  incorporated   society  now  subsisting  whose  rules 

Societies  Act,  "  have  been  registered  or  certified  under  any  Act  relating  to 
1874."  "  industrial  and  provident  societies,  shall  be  deemed  to  be  & 

The  Indus-  "  society  registered  under  this  Act,  and  its  rules  shall,  so  fiff 
trial  and  *<  as  the  same  are  not  contrary  to  any  express  provision  of  this 
Provident  «<  Act,  continue  in  force  until  altered  or  rescinded." — 39  &  40 
.Wtr^^.'lr/,    Vict.  c.  45,  s.  5. 

t  ,^-0.  4,  rpj^^  societies  which  may  be  registered  under  this  Act  are 

The  Indus-      <«  societies  (herein  called  industrial  and  provident  societies)  for 

^P     dtnt        "  ^^^^^^S  ^^  ^^7  labour,  trade,  or  handicraft,  whether  whole- 

S(^ietics  Act    "  ^^®  ^^  retail,  including  the  buying  and  selling  of  land,  but 

1876  «.  C.  '    "  ^  ^^  ^^^  business  of  banking  subject  to  the  provisions  here- 

"  inafter  contained,  of  which  societies  no  member  other  than  a 

'^  society  registered  under  this  Act  shall  have  or  claim  an 

"  interest  in  the  funds  exceeding  two  hundred  pounds  steriing.'' 

SO  &  40  Vict.  c.  45,  s.  (>. 
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The  eflfect  of  the  registration  of  a  society  under  the  Act  is  Kffect  of 
defined  by  the  following  enactment : —  registration 

**  Registered  societies  shall  be  entitled  to  the  following  privi-  ^^  *  society. 
"  leges  : —  The  Indus- 

**(1.)  The  r^stration  of  a  society  shall  render  it  a  body  trial  and 
"  corporate  by  the  name  described  in  the  acknowledgment  of  ^''^^?*^^ 
registry  by  which  it  may  sue  and  be  sued,  with  perpetual  i^jt^'n^ ' 
succession  and  a  common  seal,  and  with  limited  liability  ;  and  ^,^,  'n) 
shall  vest  in  the  society  all  property  for  the  time  being  vested  (9.)^  (10.),  Jfc 
in  any  person  in  trust  for  the  society  ;  and  all  legal  proceed-  (12.). 
"  ings  pending  by  or  against  the  trustees  of  any  sucn  society 
**  may  be  prosecuted  by  or  against  the  society  in  its  registered 
^  name  without  abatement. 

"  (9.)  A  person  under  the  age  of  twenty-one  but  above  the 
"  age  of  sixteen  may  be  a  member  of  a  society,  unless  provi- 
**  sion  be  made  in  the  rules  thereof  to  the  contrary,  and  may, 
**  subject  to  the  rules  of  the  society,  enjoy  all  the  rights  of  a 
**  member  (except  as  herein  provided),  and  execute  all  instru- 
**  ments  and  give  all  acquittances  necessary  to  be  executed  or 
**  given  under  the  rules,  but  shall  not  be  a  member  of  the  com- 
"  mittee,  trustee,  manager,  or  treasurer  of  the  society. 

"(10.)  A  promissory  note  or  bill  of  exchange  shall  be 
"  deemed  to  have  been  made,  accepted,  or  endorsed  on  behalf 
"  of  any  society  if  made,  accepted,  or  endorsed  in  the  name  of 
"  the  society,  or  by  or  on  behalf  or  account  of  the  society,  by 
**  any  person  acting  under  the  authority  of  the  society. 

"(12.)  Contracts  on  behalf  of  the  society  may  be  made, 
"  wied,  or  discharged  as  follows  : — 

(a.)  Any  contract,  which  if  made  between  private  per- 
"  sons  would  be  by  law  required  to  be  in  writmg, 
and  if  made  according  to  the  English  law  to 
be  under  seal,  may  be  made  on  behalf  of  the 
society  in  writing  under  the  common  seal  of 
**  the  society,  and  may  in  the  same  manner  be 
varied  or  discharged : 
"  (b.)  Any  contract,  which  if  made  between  private  per- 
sons would  be  by  law  required  to  be  in  writing 
and  signed  by  the  persons  to  be  charged  there- 
"  with,  may  be  made  on  behalf  of  the  society  in 
**  writing  by  any  person  acting  under  the  express 
"  or  implied  authority  of  the  society,  and  may 
"  in  the  same  manner  be  varied  or  discharged  : 
(e,)  Any  contract  under  seal,  which  if  made  between 
**  private  persons  might  be  varied  or  discharged 
"  at  law  or  in  equity  by  a  writing  not  under 
seal  signed  by  any  person  interested  therein, 
may  be  similarly  varied  or  discharged  on  behalf 
**  of  the  society  by  a  writing  not  under  seal 
^  signed  by  any  person  acting  under  the  express 
^  or  implied  authority  of  the  society : 
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societies. 

7'he  Indus- 
trial 071(1 
Provident 
Societies  Act, 
1H76,  s.  16, 
sidj'Ss,  (2)  ct 
(3). 


Fees  under 
the  Act. 


llie  Indus- 
trial and 
Provident 
Societies  Act, 
1876,  s.  22. 


Documents 


**(//.)  Any  contract,  which  if  made  between  private  per- 
'*  scms  would  l)c  by  law  valid  thongh  made  by 
**  parol  oiily  and  not  rednced  into  writings  may 
''  I>c  made  by  parol  on  behalf  of  the  aociety  by 
**  any  person  acting  nnder  the  express  or  impied 
**  authority  of  the  society,  and  may  in  the  same 
"  manner  be  varied  or  discharged  : 
'*  (p,)   A  signature  purporting  to  be  made  by  a  perBon 
''  holding  any  office  in  the  society  attached  to  a 
*'  writing  whereby  any  contract  puiports  to  be 
**  made,  varied,  or  discliarged  by  or  on  behalf  ol 
''  the  society  shall  prima  facie  be  taken  to  be  the 
*'  signature  of  a  person  holding  at  the  time  when 
'*  the  signature  was  made  the  office  so  stated : 
*"  And  all  contracts  which  may  be  oi:  have  been  made,  varied, 
**  or  discharged,  according  to  the  provisions  herein  contained, 
''  shall,  so  far  as  concerns  the  form  thereof,  be  effectual  in  law 
''  and  binding  on  the  society  and  all  other  parties  thereto,  their 
*'  heirs,  executors,  or  administrators,  as  the  case  may  be."— 89 
&  40  Vict.  c.  4:),  s.  11,  sub-ss.  (1.),  (9.),  (10.),  and  (12.). 

A  society  registered  under  the  Act  may  change  its  name ;  or 
may  amalgamate  with  other  societies  : — 
"  (2.)  A  society  may,  by  special  resolution,  with  the  aj^ffonl 
in  \>Titing  of  the  chief  registrar,  or,  in  the  case  of  societiei 
registered  and  doing  business  exclusively  in  Scotland,  or  Ire- 
''  land,  the  assistant  registrar  for  Scotland  or  Ireland  reepec- 
'*  tively,  change  its  name  ;  but  no  such  change  shall  afiect  anj 
"  right  or  obligation  of  the  society,  or  of  any  member  thereof, 
**  and  any  pending  legal  proceedings  may  be  continued  by  or 
**  against  the  society,  notwithstanding  its  new  name. 

**  (3.)  Any  two  or  more  societies  may,  by  special  resolution 
''  of  both  or  all  such  societies,  become  amalgamated  together  tf 
"  one  society,  with  or  without  any  dissolution  or  division  of 
"  the  funds  of  such  societies  or  either  of  them  ;  and  any  society 
'^  may  by  spcial  resolution  transfer  its  engagements  to  any' 
other  registered  society  which  may  undertake  to  fulfil  the 
engagements  of  such  society." — 39  &  40  Vict.  c.  45,  s.  16, 
sub-ss.  (2.)  and  (3.). 

"  The  Industrial  and  Provident  Societies  Act,  1876,"  by  the 
following  section  enables  a  scale  of  fees  to  be  determined  is 
respect  of  matters  to  be  transacted  or  for  the  inspection  of 
documents  under  the  Act : — 

'*  The  Treasur}'  may  determine  a  scale  of  fees  to  be  paid  ifar 
"  matters  to  be  transacted  or  for  the  inspection  of  document! 
"  under  this  Act. 
**  All  fees  which  may  be  received  by  any  registrar  nnder  or 
by  virtue  of  this  Act  shall  be  paid  into  the  receipt  of  Her 
Majesty's  Exchequer."— 89  &  40  Vict.  c.  46,  s.  22. 
With  regard  to  the  hearing,  the  following  section  of  "  He 


t( 


»i 


•i 


i( 


(( 


i( 


CilYL]  industrial  societies  acts— jurisdiction  under.  1003 

Industrial  and  Provident  Societies  Act,  187C,"  provides  tliat  «J»dcr  seal 
wrtaiii  docmnents  shall  be  received  in  evidence  AWthout  farther  ^ffi^^tcTbe 

proof : —  cTidencc. 

**  Every  instrament   or  document,  copy  or  extract  of  an  xh^jndiui. 
"instroment  or  document,  bearing  the  seal  or  stamp  of  the  trial  and 
**  cwtttral  office,  shall  be  received  in  evidence  without  further  Provident 
"  proof ;  and  every  document  purportinj^  to  be  signed  by  the  Societies  Art, 
*' chief  or  any  assistant  registrar,  or  any  inspector  or  public  1876, «.  24. 
"^  auditor  under  this  Act,  shall,  in  the  absence  of  any  evid- 
"  ence  to  the  contrary,  be  received  in  evidence  without  proof 
•"of  the  signature."— 39  &  40  Vict.  c.  45,  s.  24. 

It  is,  moreover,  also  provided  that  the  acknowledgment  of 
registry  shall  be  conclusive  evidence  that  the  society  men- 
tioned therein  is  duly  registered,  unless  it  be  proved  that  the 
reoBtiy  of  the  society  has  been  suspended  or  cancelled  (r). 

With  regard  to  the  regulation  of  proceedings  (other  than  wind-  General  prac- 
ing-up  prwecdings)  (d)  under  "  The  Industrial  and  Provident  Jj^^  County 
'Societies  Act,  187G,"  it  is  presumed  that  since  the  above  Act  "Thelndiw- 
(as  distinguished  from  "The  Industrial  and  Provident  Socie-  trial  and 
ties  Act,  18G2,"  which  it  repeals)  is  not  referred  to  in  "  The  Provident 
County  Court  Rules,  1875,"  proceedings  under  the  Act  are  in  ^^^  ^^' 
strictness  i^ithin  the  provisions  of  Order  XL.  (e),  and  may  be 
cither  by  action  or  by  petition.  Inasmuch,  however,  as  the  j)ro- 
ccedings  under  "  The  Industrial  and  Provident  Societies  Act, 
1876,"  greatly  resemble  those  under  **  The  Friendly  Soc^ieties 
Act,  1875,"  Order  XXXV.  which  regulates  proceedings  under 
the  last  mentioned  Act  m\\  likeiiv'ise  so  far  as  applicable  guide 
the  practice  in  proceedings  under  the  former  of  these  Acts  (/). 

W  ith  regard  to  the  remuneration  of  the  registrar  and  high  Rcmnneration 
bailife  of  the  County  Courts,  "  The  Industrial  and  Provident  ^J  ^""^ 

Societies  Act,  1876,"  provides  as  follows :—  ^""^  ^'^'®"- 

•  •  «  •  •  « 

"  The  registrar  and  high  bailiffs  of  the  County  Courts  shall  The  Indus- 

*'  !>e  remunerated  for  the  duties  to  be  performed  by  them  under  ^^^^  f*^ 

••  this  Act  in  such  manner  as  the  Treasury,  with  the  consent  of  ^^^?^^^ 

"  the  liord  Chancellor,  from  time  to  time  f orders  and  directs."  i2^     oV,^'' 

— :5U  &  40  Vict.  c.  45,  s.  20.  ^^^^' ''  ^"• 

By  "The  Industnal  and  Provident  {Societies  Act,  1876,"  Summary  of 

jarisdiction  is  conferred  upon   the  County  Court— (1.)    To  the  County 

enforce  payments  due  to  the  society  from  members  thereof,  ^ourt  juris- 

(2.)   To  compel  the  officers  of  a  society  to  account  and  to  ««*The°Indu8- 

iieliver  over  money  and  property.  (3.)   To  determine  disputes  trial  and 

lietween  societies  and  their  members  or  officers  ;  and  (4.)  to  Proyident 

wind  up  societies  registered  under  the  Act.     Each  of  these  ?^****^fi», 
heads  of  jurisdiction  must  be  separately  considered.  ^  ^®' 

(0  39  &  40  Vict.  c.  46,  s.  7,  lubsect.  10. 
^dn  As  to  whieh  lee  om^,  IMmxm  IV.  eap.  viL,  pp.  1119  et  seq. 
(r)  Set  oat  ante,  p.  o87. 

(/)  The  proririoiu  of  Ord.  XXXV.  wUl  bo  found  act  out/HTMim  in  cap.  t., 
«m/^,  at  pp.  9S9  ft  tfq. 
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The  Indit- 
trial  and 
Provident 
!h<:itUu  Act, 
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fut-i.  <3). 
Practice. 


StxrnoN  I. — Pboceepisgs  to  enforce  Payments  to 
Industrial  Socikties  by  Members  therkof, 

A  Bub-section  (namely,  sub-Bection  3)  of  eection  11  of  "The 
InduBtrial  and  Provident  Societies  Act,  1876,"  confera  upon  tbc 
County  Court  jurisdiction  to  enforce  payment*  from  meoiben 
of  an  indnstrial  society  to  the  societies  to  which  they  belong. 
The  text  of  the  enactment  is  as  follows : — 

"  All  moneys  payable  by  a  member  to  the  society  shall  be  a 
"  debt  due  from  such  member  to  the  society  and  shall  be  re- 
"  coverabie  as  each  either  in  the  County  Court  of  the  district 
"  in  which  the  registered  office  of  the  society  is  situate,  or  that 
"  of  the  district  in  which  such  member  resides  at  the  option 
"  of  the  society."^39  &  40  Vict.  c.  45,  s.  U,  aub-eection 

(3)  ig)- 

The  proper  mode  of  instituting;  proceedings  under  the  above 
section  is  by  plaint  and  summons  in  the  ordinary  way.  lite 
practice  can  be  easily  gathered  from  a  close  observation  of  tlw 
directions  contained  in  the  section  itself;  from  the  second 
book  of  this  work  ;  and  by  the  aid  of  the  introdnctory  chapter 
to  the  present  book  (A). 


Section  II. — Proceedinos  to  compel  Officeeb  op  Indits- 
TRiAL  Societies  to  account  ob  to  delivee  oteb 
Property  or  Money. 

JnriidictiaD  oE      A  section  in  "  The  Industrial  fmd  Provident  Societies  Act, 

OountjCourt     iy7(;,"  in  terms  identical  with  section  20  of  "The  Friendij 
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^  at  sach  times  as  its  rules  appoint,  or  as  the  society  or  the 
"  oommittee  thereof  require  him  to  do,  and  for  the  payment  by 
*^  him  of  all  sums  due  from  him  to  the  society. 

"  (2.)  Every  officer,  his  executors  or  administrators,  shall,  at 
"  sach  times  as  by  the  rules  of  the  society  he  should  render 
^  aoooont,  or  upon  demand  made,  or  notice  in  writing  given  or 
^  left  at  his  last  or  usual  place  of  residence,  give  in  his  account 
"  as  may  be  required  by  the  society,  or  by  the  committee 
""  thereof,  to  be  examined  and  allowed  or  disallowed  by  them, 
*^  and  shall,  on  the  like  demand  or  notice,  pay  over  all  moneys 
^  and  deliver  all  property  for  the  time  being  in  his  hands  or 
'^castody  to  such  person  as  the  society  or  the  committee 
"^  a]^int ;  and  in  case  of  any  neglect  or  refusal  to  deliver  such 
"account,  or  to  pay  over  such  moneys  or  to  deliver  such 
^liroperty  in  manner  aforesaid,  the  society  may  sue  upon  the 
"bond  or  securitv  before  mentioned,  or  may  apply  to  the 
"  County  Court  (which  may  proceed  in  a  summary  wav),  or  to 
**  a  Court  of  summary  jurisdiction,  and  the  order  of  either  such 
"  Court  shall  be  final  and  conclusive." — 39  &  40  Vict.  c.  45, 

8.18. 

As  ab-eady  has  been  mentioned  (*),  it  is  probable  that,  in  PnuJtice. 
fitrictness,  proceedings  under  the  above  section  may  be  either 
by  action  or  by  petition.  The  present  section,  however,  being 
abwlutely  identical  with  section  20  of  "The  Friendly  Societies 
Act,  1875,"  it  will  be  extremely  advisable  to  closely  follow  the 
iwctice  laid  down  in  considering  that  section  (A:).  Accordingly, 
the  process  should  be  by  plaint  and  summons,  the  particulars  or 
the  summons  itself  describing  the  act  required  to  be  done  and 
the  property  (if  any)  required  to  be  given  up  ;  while  the  form 
of  Order  at  the  hearing  (I),  and  the  forms  of  execution  under 
it(m),  can  be  adapted  ftom  the  Appendix. 


Sa?noN  III. — Proceedings  to  Determine  Disputes  be- 
tween Industrial  and  Provident  Societies  and 
THEIR  Members. 

"  The  Industrial  and  Provident  Societies  Act,  1876,"  contains  Juriadidion  of 

a  clause  almost  identical  in  language,  and  quite  identical  in  County  Court 

effect,  with  section  22  of  "  The  Friendly  Societies  Act,  1875."  *<>  decide  dia- 

For  the  Act  provides :—  fndSt^''i!S 

"  With  respect  to  disputes  concerning  registered  societies  the  prorident  ^ 

*<  fdlowii^  provisions  shall  have  effect :  societies 

"  (I.)  Every  dispute  between  a  member  or  person  claiming  ^^  ^^^^^ 

members. 


(t)  Supra,  pp.  976, 1003. 

Ik)  See  ante,  cap.  t.  s.  l,p.  9S8,  ant€» 

r/)  Appendix  II.  Form  190. 

[m)  Appendix  IT.  Forms  191  and  192. 
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"  tliruneli  a  iiioiubvr  ur  uiidtT  tlie  riilcB  of  u  rugistered  Bociet] 
"  and  Uie  sotiety  or  an  officer  thereof,  shall  be  decided  i: 
"  manner  directed  hy  the  rnles  of  the  society,  if  they  oontui 
"  any  snob  direction,  and  the  decision  bo  made  shall  be  bindinj 
"  Hnd  conclusive  on  all  parties  without  appeal,  and  shall  not  b 
"  removable  into  any  Court  of  law  or  restrainable  by  injonc 
"  tion  ;  and  application  for  the  enforcement  thereof  may  b 
"  made  to  the  County  Court. 

"  (2.)  The  parties  to  a  dispnte  in  a  society  may,  by  consen 
"  (unless  the  rules  of  such  society  expressly  forbid  it),  refoTBacI 
"  dispoto  to  the  chief  registrar,  or  to  the  BBBistant  registrar  ii 
"  Scotland  or  Ireland,  who  shaU,  with  the  consent  of  the  Trea 
"  sury,  cither  by  himaelf  or  hy  any  other  registrar,  hear  an( 
"  determine  such  dispute,  and  shall  have  power  to  order  thi 
"  expenBcs  of  determininp:  the  same  to  be  paid  either  ot^  o 
"  the  funds  of  the  society  or  by  such  parties  to  the  dispnta  a 
"  he  shall  think  fit,  and  such  determination  and  order  ahal 
"  have  the  same  effect  and  be  enforceable  in  like  maniier  as  i 
"  decision  made  in  the  manner  directed  by  the  rules  of  thi 
"  society. 

'•  (3.)'  The  chief  or  other  registrar  to  whom  any  dispute  ii 
"  referred  may  administer  oaths,  and  may  require  the  attend 
"  ance  of  all  parties  concerned  and  of  witnesses,  and  the  pro 
"  duction  of  all  books  and  documents  relating  to  the  mattei 
"  in  question ;  and  any  person  refusing  to  attend,  or  b 
•  produce  any  documents,  or  to  give  evidence  before  sad 
■'  chief  or  other  registrar,  shall  be  guilty  of  an  offence  nndei 
"  this  Act. 

"  (4.)  Where  the  rules  of  a  society  direct  that  disputes  shal 
'  be  referred  to  justices,  the  dispute  shall  be  determioed  by  i 
"  Court  of  summary  j'nriBdiction  : 
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"  officer  of  the  same  as  such  Court  or  registrar  may  determine.*' 
-89  &  40  Vict.  e.  45,  s.  14. 

As  before  noticed  (?*),  Order  XL.  of  *'  The  C*ounty  Court  Rules,  Practice. 
1875  "  probably  in  strictness  authorises  such  proceedings  to  be 
either  by  plaint  and  summons  or  by  petition.  But  it  will  be 
most  prudent  to  commence  any  proceedings  under  the  above 
section  by  plaint  and  summons,  and  to  adopt  minutely  the 
practice  directed  to  be  followed  under  section  22  of  **  The 
Friendly  Societies  Act,  1875."  Such  practice  will  be  found 
described  in  the  last  chapter  (o). 


Sbctios    IV.  —  Proceedings   with   referenc^e    to    the 
Vkding-up  of  Industrial  or  Provident  Societies. 

The  winding-up  of  industrial  and  of  provident  societies  is  Jurisdiction 

legulated  by  the  following  section  of  "The  Industrial  and  of  the  County 

Prorident  Societies  Act,  1876  :  **  ^^^^^  ^ 

**  With  respect  to  the  dissolution  of  registered  societies,  the  industrial  or 

^  following  provisions  shall  have  effect :  a  provident 

**  (1.)  A  society  may  bfe  dissolved —  society. 

"  By  an  order  to  wind  up  the  society,  or  a  resolution  for  Tlie  ImhiS' 

"  the  winding-up  thereof,  made  as  is  directed  in  re-  trial  and 

"  gard  to  companies  by  *The  Companies  Act,  lH(j2/  J'royideni 

the  provisions  whereof  shall  apply  to  any  such  order  f^^'^"'*,^'''' 

^     -  in       L  X      '        •     ■  1876, «.  17. 

he  Court  havmg  juris-       '">  •    • 


"  or  resolution,  except  that  the 
"  diction  in  the  winding-up    shall  be  the  County 
*^  Court,  and  that  the  term  registrar  shall  for  the 
"  purpose  of  such  winding-up  mean  the  central  office 
**  m  England,  or  the  assistant  registrar  in  Scotland 
**  or  Irehmd,  as  the  case  may  be  ;  or, 
'*  By  the  consent  of  three-fourths  of  the  members,  testi- 
"  fied  by  their  signatures  to  an  instrument  of  disso- 
"  lation. 
"(2.)  Where  a  society  is  wound  up,  the  liability  of  a  present 
crpnt  member  of  the  society  to  contribute  for  payment  of 
the  debts  and  habilities  of  the  society,  the  expenses  of  wind- 
ing-up, and  the  adjustment  of  the  rights  of  contributories 
imongst  themselves,  shall  be  qualified  as  follows  : 
•*  (a.)  No  individual,  society,  or  company  who  or  which 
**  has  ceased  to  be  a  member  for  one  year  or 
upwards  prior  to  the  commencement  of  the 
winding-up  shall  be  liable  to  contribute  : 
**  {b.)  No  individual,  society,  or  company  shall  be  liable  to 
"  contribute  in  respect  of  any  debt  or  liability 
^^  contracted  after  he  or  it  ceased  to  be  a  mem- 
"  ber : 


I 


#i)  Supra^  p.  lOOa. 

o)  See  anffj  cap.  v.  s.  2,  pp.  990  ct  irg. 
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Ttui  India-  "  (e.)  No  indhidual,  society,  or  company  not  a 

oi^j™'  "  ^*'^'  ^  iiabU  to  contribute,  nnlees  it  appears 

S^!rA  t  "  ^  ^^^  *^°'"'''  **'  '^^^  contributionB  of  the 

1876  A*!?' '  "  ^^'^^i''S  members  are  insafficicnt  to  satisfy  the 

'        '  "  joat  demands  on  the  society  : 

"  (d.)  No  contribution  shall  be  required  from  any  iudivi- 
"  dual,  society,  or  company  exceeding  the  amount, 
''  if  any,  unpaid  on  the  Bhares  in  respect  of  which 
"  he  or  it  is  liable  as  a  past  or  present  member : 

"  (e.)  An  individual,  society,  or  company  shall  be  taken 
"  to  have  ceased  to  be  a  member,  in  respect  of 
"  any  withdrawable  share  withdrawn,  from  the 
"  date  of  the  notice  or  appUcation  for  with- 
"  drawal. 
"(3.)  Where  a  society  is  terminated  by  an  instmment  of 
"  dissolution  the  following  provisions  shall  apply : 

"  (a.)  The  instmment  of  dissolution  snail  set  forth  the 
"  liabilities  and  assets  of  the  society  in  detail, 
"  the  number  of  members  and  the  nature  of 
"  their  interests  in  the  society  respectively,  the 
"  claims  of  creditors  (if  any),  and  the  proviaon 
"  to  he  made  for  their  payment,  and  the  in- 
"  tended  appropriation  or  mvision  of  the  fnodt 
"  and  property  of  the  society,  unless  the  same  be 
"  stated  in  the  instroment  of  dissolution  to  be 
"  left  to  the  award  of  the  chief  r^strar  : 

"  {[lA  Alterations  in  the  instrument  of  dissolution  may  be 
"  made  with  the  like  consents  as  hereinbefoR 
"  provided,  and  testified  in  the  same  manner : 

"(r.)  A  statutory  declaration  shall  be  made  by  Uiree 
"  members  and  the  secretary  of  the  aociety  tliat 
"  the  provisions  of  this  Act  have  been  comjdied 
"  with,  and  shall  bo  sent  to  the  registrar  with 


CH.TI.]  INDUSTRIAL  SOCIETIES  ACTS—WINDING-UP  rXDER.  1009 


u 
u 


having  any  claim  on  the  funds  of  the  society 
commences  proceedings  to  set  aside  the  dis- 
solution of  the  society  in  the  County  Court  of 
**  the  district  where  the  registered  office  of  the 
**  society  is  situate,  and  such  dissolution  is  set 
*'  aside  accordingly,  the  society  shall  be  legally 
"  dissolved  from  the  date  of  such  advertisement, 
'^  and  the  requisite  consents  to  the  instrument 
"  of  dissolution  shall  be  considered  to  have  been 
"  duly  obtained  without  proof  of  the  signatures 
'*  thereto : 
"  (/.)  Notice  shall  be  sent  to  the  central  office  of  any  pro- 
"  ceeding  to  set  aside  the  dissolution  of  a  society, 
"  not  less  than  seven  days  before  it  is  com- 
"  menced,  by  the  person  by  whom  it  is  taken, 
"  or  of  any  order  setting  it  aside,  within  seven 
"  days  after  it  is  made  by  the  society." — 89  &  40 
Vict.  c.  45,  8.  17. 
The  above  section,  it  is  to  be  noticed,  expressly  provides  that  Construction 
the  Court  having  jurisdiction  in  the  winding-up  of  societies  regis-  °^  *^®  *^®^*® 
tered  under  " The  Industrial  and  Provident  Societies  Act,  1876,"  '^**°°- 
shall  be  the  County  Court.    And  it  was  held,  under  previous 
Acts,  that  the  Court  of  Chancery  has  no  power  to  wind  up 
industrial  and  provident  societies  which  have  not  been  regis- 
tered.    But  that  such  societies  must  be  first  registered  and 
then  wound  up  in  the  County  Court  (^0- 

A  ¥rinding-up  under  "  The  Industrial  and  Provident  Societies  Widningup 
Act "  may  be  of  either  of  the  three  descriptions  which  will  Ikj  ™«y  ^  com- 
fonnd  referred  to  in  the  chapter  on  winding-up — viz.,  com-  yoi^^^^ur 
pnlBOiTy  voluntary,  or  under  the  supervision  of  the  Court.  ^  und^the 

**  The  Industnsd  and  Provident  Societies  Act,  1876  "  docs  supervision 
not  specifjT  the  County  Court  in  which  a  petition  for  winding  ©^  *^e  Court. 
op  societies  under  that  Act  shall  be  presented.     But,  with  In  what 
reierenoe  to  proceedings  to  set  aside  a  dissolution  by  consent  diftnct 
nuder  that  Act,  it  is  expressly  provided  that  such  proceedings  ^^Jl^l^i],"^ 
shall  be  commenced  "  in  the  County  Court  of  the  district  trhere  Should  be 
••  the  regisfered  office  of  the  society  is  situate,''  taken. 

As  r^ards  the  fees  payable  in  the  winding-up  of  industrial  pees  under 
and  provident  societies,  it  is  presumed  that  the  scale  in  opera-   "The  In- 
tion  under  "The  Industrial  and  Provident  Societies  Act,  1862  "  ^"^trial  and 
irill  be  adopted,  though  no  special  scale  of  fees  under  "  The  ^j^^ti^f 
Industrial  and  Provident  Societies  Act,  1876,"  has  yet  been  Act,  1876." 
framed. 

The  details  of  the  practice  must  be  sought  in  the  chapter  Practice. 
devoted  to  winding-up  (q).    One  or  two  remarks  are,  however, 
necessary  here. 

(  •)  i2r  Sh^field  and  Halldtmshire,  ^.,  Co-operative  Soc,,  34  L.  J.  Ch.  593 :  11 
iv.  5.  8.  5da;  Soth€rhUhe,Ae,,  Industrial  Society,  32fieav.  57;  Jir  Chatham 
a'amrmtive  Indmttrial  8oe,,  82  L.  J.  Ch.  737 ;  4  N.  R.  481 ;  12  W^  K.  1053. 

(f )  IVtl,  Diruion  lY.  cap.  vil.  m.  1  and  2. 
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— In  com- 
pulsory 
windings-up 
or  windings- 
up  under 
resolution. 


In  cases  where  there  is  a  compulsory  winding-up  by  order  of 
the  Court,  or  where  a  voluntary  winding-up  takes  place  under 
a  resolution,  the  provisions  of  "  The  Companies  Act,  1862," 
are  expressly  made  applicable  by  sub-section  1  of  section  17  (qq). 

For  the  practice  reference  must  be  made  to  the  chapter  just 
mentioned. 

In  cases,  however,  where  the  winding-up  is  under  an  instru- 
ment   of  dissolution  the  practice  is  not  now  altogether  so 
clear.    Order  XXXIX.  of  "The  County  Court  Rules,  1870," 
which  has  already  been  set  out  in  full  {rr),  expressly  applied  the 
pro\'isions  of  *'  The  Companies  Act,  18G2,"  to  "  The  Industrial 
and  Provident  Societies  Act,  1802."     But  the  statute  thus 
referred  to  is  now  repealed  and  replaced  by  the  enactment  now 
under  consideration — "  The  Industrial  and  Provident  Societies 
Act,  187()."    Probably,  notwithstanding  this  state  of  matters, 
**  The  Companies  Act,  18G2,"  and  the  rules  thereunder,  would  be 
held  applicable  to  the  winding  up  of  industrial  and  provident 
societies  under  an  instrument  of  dissolution.    In  the  event  of 
their  being  inapplicable  it  would  follow  that,  the  Act  beinff 
nowhere  mentioned  in  the  rules,  the  practice  under  it  is  governed 
by  Order  XL.  (r),  which  directs  that,  in  any  case  not  otherwiw 
provided  for,  the  proceedings  shall  be  by  plaint  and  smnmons  or 
by  petition,  and  that  the  ordinary  County  Court  rules  bIuJI 
govern  them. 

[qq)  See  ante,  n.  {q), 

;#t)  Ante,  p.  982. 

y)  Set  out  ante,  p.  887. 


BOOK  V-DIVISION  III. 

PROCEEDINGS  UNDER  SPECIAL  STATUTES  PROVIDING 
FOR  THE  SETTLEMENT  OF  DISPUTES. 


CHAPTEK  VII. 

JTRISDICTION    AND    PROCEEDINGS    UNDER     "THE   EMPLOYERS 

AND  WORKMEN  ACT,    187;")." 

h  the  year  1875  an  Act  of  Parliament  was  passed— 38  &  30  General  out- 

Vict.  c.  90 — the  general  object  of  which  appears  by  its  title  in  Jj^®  ^o -cre^^ 

the  Statute  Book,  in  which  it  is  descrilx^  as  "  An  Act  to  a^^work- 

**  enlarge  the  Powers  of  County  Courts  in  respect  of  Disputes  men  Act, 

"between  Employers  and  Workmen,  and  to  give  other  Courts  1875." 
"a  limited  Civil  Jurisdiction  in  respect  of  such  disputes." 

It  wiU  be  gathered  from  the  above  formal  title  to  the  Act  Act  (l)en- 

4at  its  objects  are  two-fold.    First,  it  enlarges  the  jurisdiction  J^^«»  County 

of  the  County  Court  in  disputes  between  employers  and  their  ^i!!tion"and 

workmen ;   secondly,  it  confers  a  civil  jurisdiction  in  such  (2)  coufere 

matters  upon  certain  Courts  which  for  the  most  part  exercise  civil  jum- 

criminal  jurisdiction  only,  and  which  are  described  in  the  Act  diction  on 

88 «  Courts  of  summary  jurisdiction  "  (a) .  ^^l  ^^^'' 

(•)The  Art  prorides : — 

**  The  eipreadon  *  Court  of  summary  jurisdiction  *  means—  Definition 

*'  (I.)  As  respects  the  cit^-  of  London,  the  Lord  Mayor  or  any  alderman  of  q£  .»  Qq^j^  of 
"  the  said  city  sitting  at  the  Mansion  House  or  GuildhaU  justice   «  mmarv 
** room ;  and  "L    .  ,/7      „ 

"(2.)  As  respects  any  poUce  court  division  in  the  metropolitan  police   J^risaicuon. 
**  dirtriot,  any  metropolitan  police  magistrate  sitting  at  the  police    27ie  Em- 
"  court  for  that  division;  and  nlmiers  atid 

"  (3.)  As  respects  any  city,  town,  liberty,  borough^  place^  or  district  for  ■w*'  j, 

**  which  a  stipendiary  magistrate  is  for  the  time  being  acting,  such    '^  or/cmeti 
^  stipendiary  magistrate  sitting  at  a  poUce  court  or  other  place    Adf  1875, 
'*  amwinted  in  that  behalf;  and  s.  10. 

**  (4.)  Elsewhere  any  justice  or  justices  of  the  peace  to  whom  jurisdiction  is 
**  given  by  the  Summary  Jurisdiction  Act :  Provided  that,  us 
"  respects  any  case  within  the  cognizance  of  such  justice  or 
"  justices  as  last  aforesaid,  a  comnlaint  under  this  Act  shall  be 
'*  heard  and  determined  and  an  order  for  imprisomnent  made  by 
**  two  or  more  justices  of  the  peace  in  petty  sessions  sitting  at  some 
"  place  appointed  for  holding  petty  sessions. 
**  Nothing  in  this  section  contained  shall  restrict  the  jurisdiction  of  the  Lord 
Kiyor  or  any  aldeiman  of  the  dty  of  London,  or  of  any  metropolitan  police  or 

3  T  '4 
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With  the  Bccoiid  of  tliese  objects — the  civil  jurisdiction  con- 
ferred upon  CoortB  of  summary  jurisdictioa — the  present  work 
has  no  concern.  Only  those  portions  of  the  Act  which  relate  to 
County  Courts  will  be  dealt  with  in  this  chapter.  And  these 
portions  are  as  follow  : — 

"  This  Act  may  be  cited  as  'The  Employers  and  AVorkmen 
"  Act,  1875.'  "—38  &  3i)  Vict.  c.  90,  b.  1. 

"  This  Act,  except  so  far  as  it  authorises  any  rules  to  be  made 
"  or  other  thing  to  be  done  at  any  time  aiier  the  passing  of 
"  this  Act,  shall  come  into  operation  on  the  first  day  of  Sep- 
"  tember  one  thousand  eight  hundred  and  seventy-five." — 38  & 
3D  Vict.  c.  90,  s.  2. 

"  In  any  proceeding  before  a  County  Court  in  relation  to 
"  any  dispute  between  an  employer  and  a  workman  ari«ng 
"  out  of  or  incidental  to  their  relation  as  such  (which  dis- 
"  pute  is  hereinafter  referred  to  as  a  dispute  under  this  Act) 
"  the  Court  may,  in  addition  to  any  jurisdiction  it  might 
"  have  eiercised  if  this  Act  had  not  passed,  exercise  all  or 
"  any  of  the  following  powers  ;  that  is  to  say, 

"  (1.)  It  may  adjust  and  set  oS(ad)  one  against  the  otbo* 
"  ail  such  claims  on  the  part  either  of  the  em- 
"  plover  or  of  the  workman,  arising  ont  of  ot 
"  mcidental  to  the  relation  between  them,  as  tlie 
"  Court  may  find  to  be  subsisting,  whether  snch 
"  claims  are  liquidated  or  nnliquidated,  and  are 
"  for  wages,  damages,  or  othenvise  ;  and, 
"  (2.)  If,  having  regard  to  all  the  circumstances  of  the 
"  case,  it  thinks  it  just  to  do  so,  it  may  rescind 
"  any  contract  between  the  employer  and  tba 
Kirkman  upon  such  teniis  as  to  the 
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have  been  awarded,  or  some  part  of  such 
damages. 

*  The  security  shall  be  an  undertaking  by  the  defendant 

"  and  one  or  more  surety  or  sureties  that  the 
"  defendant  will  perform  his  contract,  subject  on 
"  non-performance  to  the  payment  of  a  sum  to 
"  be  specified  in  the  undertaking. 

'  Any  sum  paid  by  a  surety  on  behalf  of  a  defendant  in 
"  respect  of  a  security  under  this  Act,  together 
"  witn  all  costs  incurred  by  such  surety  in  respect 
"  of  such  security,  shall  be  deemed  to  be  a  debt 
"Jdue  to  him  from  the  defendant ;  and  where 
"  such  security  has  been  given  in  or  under  the 
"  direction  of  a  Court  of  summary  jurisdiction, 
"  that  Court  may  order  payment  to  the  surety  of 
"  the  sum  which  has  so  become  due  to  him  from 
"  the  defendant."— 38  &  31)  Vict.  c.  90,  s.  3. 

e  eflPect  of  the  above  section  may  briefly  be  summed  up  EflTect  of 

lows  : —  a^ve  8«C" 

e  Act  enables  any  County  Court  in  any  proceeding  before  *'°°* 
relation  to  any  dispute  between  an  employer  and  workman 
g  out  of  or  incidental  to  their  relation  as  such,  //*  addition 
f  jurisdiction  which  it  may  possess  independently  of  the 
— (1.)  To  adjust  and  set-off,  the  one  against  the  other, 
vtmg  claims  on  the  part  either  of  the  employer  or  of  the 
nan,  arising  out  of  or  incidental  to  the  relation  jjctween 
(b)  ;  (2.)  to  rescind  any  contract  between  the  employer 
nN^man  on  such  terms  as  it  thinks  just  (c) ;  and  (3.)  in 
where  the  Court  might  otherwise  award  damages  for  any 
h  of  contract,  if  any,  if  the  defendant  is  willing  to  give 
ity  for  the  performance  by  him  of  so  much  of  the  contract 
naiiiB  unperformed,  tmth  fhs  consent  of  the  plaintiffs  order 
rmance  of  the  contract  in  place  of  the  whole  or  part  of  the 
gee  to  be  awarded  {d). 

uqmte  under  this  section  has  been  held  to  include  a  claim 
.  employer  for  damage  caused  by  his  workman's  absence 
iot  notice,  no  explanation  having  afterwards  taken  place 
ten  them  (e), 
regards  the  persons  who  may  be  parties  to  proceedings  Parties. 

*  the  Act,  it  is  to  be  noted  that  the  disputes  contemplated  by 
atate  are  disputes  '*  between  an  employer  and  a  workman 
ing  oat  of  or  incidental  to  their  relation  as  such." 

reorer,  the  interpretation  clause  (section  10)  of  the  Act  Meaning  of 
«  the  word  "  workman  "  as  follows  : —  t«rm  «  work- 

lie  expression  '  workman  *  does  not  include  a  domestic  or 

UtS  38  &  39  Vict  c.  90,  s.  3,  subsect.  (1),  supra,  p.  1012. 

iri  ii.,  nibiect.  (2),  tupra,  p.  1012. 

CiQ  ii.,  fubwct  (3),  tupra,  pp.  1012,  1013. 

(#)  Ckmtmi  T.  EuMard,  33  L.  T.  Bep.  N.  S.  816 
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tDcnial  servant,  but  save  as  aforesaid,  meaiu  any  persoc  who, 
"  Iwin^'  a  lalxiurer,  servant  in  hosltandrr,  jonrneyman,  artificer, 
"  handicraneman,   miner,  or   otherwise    eng^ed  in   ""»""»' 
"  labour,  whether  under  the  age  of  twentj-one  years  or  above 
"  that  age,  haa  entered  into  or  works  under  a  contract  with  an 
employer,  whether  the  contract  be  made  before  or  after  the 
paeein^  of  this  Act,  be  express  or  implied,  oral  or  in  writing, 
and   be  a  contract  of  sen-ice  or  a  contract  pereonally  to 
eiecnte  any  work  or  labonr." — 3«  &  39  Vict,  c.  90,  s.  10. 
"  In  the  case  of  a  child,  young  person,  or  woman  subject  to 
the  provisions  of  '  The  Facton-  Acta,  1«33  to  1»S74,'  any  for- 
feiture on  the  ground  of  absence  or  leaving  work  shall  not  be 
deducted  from  or  set-off  a^'ainst  a  claim  for  w^;es  or  other 
sum  dne  fur  work  done  iicforc  such  absence  or  leaving  work, 
except  to  the  amount  of  the  damage  (if  auy)  which  the  em- 
"  plover  may  have  snstuiucd  by  reason  of  such  absence  or 
"  leaving  wJrk."— S8  &  :S;i  Vict.  c.  Oil,  s.  11. 

It  is  to  Ik;  noticed  that  this  section  limits  the  employer's  right 
of  set-olfto  the  amount  of  damage  (if  any)  which  the  employer 
may  have  sustained  by  reason  of  the  absence  or  leaving  work  by 
a  child,  young  pcreon.  or  woman,  snbject  to  the  provisions  of 
the  Factory  Acts,  However,  in  the  recent  case  of  Grrgton  v. 
WaUoiiif),  whicii  is  a  decision  <m  this  section  of  the  Act, 
thongh  the  snm  sought  to  Ijc  recovered  by  a  female  factory 
worker  was  morr'  than  the  amount  of  damage  sustained  by  the 
employer  through  the  plaintiff's  dcfHult.  the  plaintiff  was  held 
not  10  be  entitled  to  recover  anything.  The  facts  of  the  can 
arc  as  follows  : — The  plaintiff,  a  female  factory  winder,  vu 
paid  her  wages  every  Saturday,  computed  by  the  nnmber  of  Mts 
she  had  wound  off  during  the  week  ending  on  the  preceding 
Jne  of  the  mlcs  uf  the  defendant's  factorr 
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claim  for  wages  or  other  sum  due  for  work  done,  and  that  the 
County  Court  Judge  was  right.  This  decision  is  in  accordance 
with  the  earlier  case  of  Sauruffnt  v.  Whiff ip  ( //).  There  a  work- 
man was  employed  by  the  week,  and  his  payment  was  compnted 
by  the  hour,  and  he  left  his  employer's  service  durinj^  the  week. 
It  was  held  that  he  could  have  no  claim  for  wages  he  would 
have  had  at  the  end  of  it. 

No  special  provisions  are  contained  in  "  The  Employers  and 
"Workmen  Act,  1875,"  with  regard  to  the  district  in  which  pro- 
ceedings under  the  Act  are  to  be  taken.  The  selection  of  such 
district  is  accordingly  governed  by  the  ordinary  rules,  which 
will  be  found  set  out  in  an  earlier  chapter  of  this  work  (//). 

Proceedings  under  the  Act  may,  in  accordance  with  Order  XL., 
which  has  been  set  out  in  the  Introductory  Chapter  to  the 
present  Book  (*),  be  commenced  either  by  action  or  by  peti- 
tion. 

The  practice  in  proceedings  under  the  Act  is  the  same  as  in 
ordinary  cases,  and  will  be  found  described  in  the  Introductory 
Chapter  just  mentioned ;  and  in  the  Second  Ik^ok  of  this 
work. 

A  special  defence  or  a  counter-claim  was,  under  the  County 
Court  Rules,  1875,  expressly  aUowed  to  be  set  up  although  no 
notice  thereof  had  been  given  as  requu-ed  by  the  rules  (k).  But 
this  is  now  no  longer  the  case  (/r).    And  in  cases  coming  under 
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{repealed). 


U\  33  L.  T.  Bep.  X.  S.  816. 

lA)  AHte^  Book  II.  cap.  v.,  pp.  203  et  teq. 

(i)  Ante,  p.  887. 

(*)  *»  The  County  Court  Rules,  1875/*  pro\'idcd  :— 

••  In  MIT  action  lietwecn  employers  and  workmen  the  Court  may  exercisp  any 
'*  of  the  powers  mentioned  in  subsection  3  of  *  The  Kmployere  and  Workmen 
••  Art,  ISiO,'  althoujrh  the  parties  may  not  have  piven  nnv  of  the  notices 
••  required  by  Orders  IX.  ami  X.  of  these  rules/'— Order  XXXVlI.  r.  .50. 

Tbe  above  rule  has,  however,  been  repealed  by  "  County  Court  Kule,  1877," 
which  is  in  the  foUowing  terms  :— 

COUNTY  COURT  RULE,  1877. 

**  Order  XXXVIl.  of  *  The  County  Court  Rules,  1875,'  is  hereby  amended,  as   County  Court 
•'  follows :—  JiuU,  1877. 

•*  The  said  Order  shall  be  read  as  if  Rule  50  therein,  relating  to  the  exercise 
"  by  the  Court  of  certain  powers  under  *  The  Employers  and  Workmen  Act, 
**  187d,*  hid  not  been  made. 

••  We,  Geo&ob  Lake  Ruhsell,  John  Bury  Dasent,  John  Worlledoe, 
^  Rupimr  Alfkxd  Kettle,  and  William  Fuhnbk,  being  Judges  of  County 
**  Courts  appointed  to  frame  Rules  and  Orders  for  regulating  the  practice  of  the 
**  CourtB  and  Forms  of  proceedings  therein,  under  the  32nd  section  of  '  The 
*•  County  Courts  Act,  18oo,'  have,  by  virtue  of  the  powers  vested  in  us  there- 
**  bj,  uid  of  aU  other  powers  enabling  us  hi  this  behalf,  framed  the  foregoing 
**  Bule,  and  we  do  certify  the  same  to  the  Lord  ChanceUor  accordingly. 

**  G.    L.    Ul.'HHKLL. 

"  J.  B.  Dasent. 

**  j.  wo&lledoe. 

"  Rupert  Kettle. 

**  William  Fcrner. 
'*  I  approre  of  this  Rule  to  come  into  force  in  all  County  Courts  on  the  Ist 
"  day  cnforember,  1877. 
"  28th  Auguit,  1877.  CURXS,  Cr 
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Security. 


The  Em- 
ployers and 
Workmen 
Act,  1875. 
8,  8. 


the  Act,  notice  of  a  special  defence  or  of  a  connter-claim  must 
be  given  in  the  usual  manner,  the  practice  as  to  which  will  be 
found  fully  detailed  already  (Z). 

The  only  matter  of  practice  under  the  Act  which  requires 
special  notice  is  the  following  provision  as  to  the  mode  of  ^ving 
security  (m).  And,  no  other  rules  having  been  prescribed, 
security  is  given  in  the  same  mode  as  in  ordinary  cases  (m). 

"  A  person  may  give  security  under  this  Act  in  a  County 
"  Court  or  Court  of  summary  jurisdiction  by  an  oral  or  written 
"  acknowledgment  in  or  under  the  direction  of  the  Court  of 
"  the  undertaking  or  condition  by  which  and  the  sum  for  which 
''  he  is  bound,  in  such  manner  and  form  as  may  be  prescribed 
**  by  any  nile  for  the  time  being  in  force,  and  in  any  case  where 
"  security  is  so  given,  the  Court  in  or  under  the  direction  of 
"  which  it  is  given  may  order  payment  of  any  sum  which  may 
"  become  due  in  pursuance  of  such  security. 

'^  The  Lord  Chancellor  may  at  any  time  after  the  passing  of 
''  this  Act,  and  from  time  to  time  make,  and  when  made, 
"  rescind,  alter,  and  add  to,  rules  with  respect  to  giving  security 
"  under  this  Act."— 38  &  39  Vict.  c.  90,  s.  8. 


(/)  See  ante^  Book  II.  cap.  viii.,  p.  319,  as  to  Special  Defences,  and  p.  329,  at 
to  Counter-claims. 

(m)  As  to  the  general  mode  of  giving  security  see  ante^  Book  11.  cap.  xi,  pp. 
378  et  ieq. 


BOOK  V-DIVISION  111. 

PROCEEDINGS  UNDER  SPECIAL  STATUTES  PROVIDING 
FOR  THE  SETTLEMENT  OF  DISPUTES. 


CHAPTER    VIII. 

JURISDICTION  Am)  PBOCEEDINGS  UNDER  "THE  AGRICULTURAL 

HOLDINGS  ACT,    1875." 

It  is  intended  in  the  present  chapter  to  consider  those  pro-  DivUion  of 

Vttions  of  "The  Agricultural  Holdings  Act,  1875"— 38  &  39  the  subject. 
Vict  c.  92 — ^under  or  in  respect  of  which  the  County  Courts 
exercise  jurisdiction  (a). 

There  are  certain  sections  of  "The  Agricultural  Holdings  Enactments 

Act,  1875,"  which  are  of  general  application,  and  from  a  perusal  o^  *|  The 

of  which  the  scheme  of  the  Act  may  easily  be  ascertained.    The  h^^j^^^^^ 

following  are  the  sections  referred  to  : —  I8*76)»'^hich 

"This  Act  may  be  cited  as  'The  Agricultural  Holdings  are  of  general 

"(England)  Act,  1875.' "—88  &  39  Vict.  c.  92,  s.  1.  application. 

"  This  Act  shall  commence  from  and  immediately  after  the  short  title. 

*'  fourteenth  day  of  February,  one  thousand  eight  hundred  and  xhe  Aqri- 

"  aeventy-six."— 38  &  39  Vict.  c.  92,  s.  2.  cxUtural 

"  In  thifi  Act—  Holdings 

"  '  Contract  of  tenancy '  means  a  letting  of  land  for  a  term  Act,  1876. 

"  of  years,  or  for  lives,  or  for  lives  and  years,  or  from  «•  l- 

"  year  to  year,  or  at  will  :  Commence- 

"  *  Determination  of  tenancy '  means  the  cesser  of  a  con-  ^^  ^^^ 

"  tract  of  tenancy  by  reason  of  effluxion  of  time,  or  ^^y  «•  2. 

"  from  any  other  cause  :  Interpretation. 

" '  Landlord '  means  the  person  for  the  time  being  entitled  Id., «.  4. 
"  to  possession    of   land  subject  to  a  contract  of 
"  tenancy,  or  entitled  to  receipt  of  rent  reserved  by  a 
"  contract  of  tenancy,  whatever  be  the  extent  of  his 

(<)  In  panaancG  of  this  object  the*principal  sections  of  the  Act  to  which  it  is 
{i^^wble  Uiat  reference  wiU  he  made  in  the  County  Court  are  set  out  verbatim, 
m  the  foUowing  sections  of  the  Act  are  omitted  as  inappUcable  to  General 
Y'^oAj  Court  Practice,  riz.,  the  section  by  which  the  Act  is  appUed  to  Crown 


y^  net.  51,  by  which  a  year's  notice  is  required  in  tenancies  affected  by  the  Act, 
UHtoid of  siz  months*  notice;  and  sect.  52,  which  gives  a  landlord  a  right  to 
jJ^noMf  by  notice  specifying  the  object,  part  of  a  holding  if  such  part  be  required 
^  certain  improrements  subject  to  compensation  to  the  tenant  to  be  assessed 
V  iriiitntion  teithaut  any  appeal ;  and  sect.  53  relating  to  Fixtures. 
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"  iutcrest,  and  although  the  land  or  his  interest 
"  therein  is  incumbered  or  charged  by  himself  or  his 
"  settlor,  or  otherwise,  to  any  extent  ;  the  party  to  a 
"  contract  of  tenancy  under  which  land  is  actually 
"  occupied  being  alone  deemed  to  be  the  landlord  in 
"  relation  to  the  iittOBl  occupier  : 

"  '  Tenant '  means  the  holder  of  land  nnder  a  contract  of 
"  tenancy : 

"  '  Landlord '  or  '  tenant '  includes  the  agent  authorised  in 
"  writing  to  act  nnder  this  Act  gencralij',  or  for  any 
"  special  purpose,  and  the  execntora,  adminiBtrators, 
"  asfiigns,  husband,  guardian,  committee  of  the  estate, 
"  or  trustees  in  bankruptcy,  of  a  landlord  or  tenant : 

"  '  Holding '  includes  all  land  held  by  the  same  tenant  of 
"  the  same  landlord  for  the  same  term  under  the  same 
"  contract  of  tenancy  : 

"  '  Absolnte  owner '  means  the  owner  or  person  capable 
"  of  disposing,  by  appointment  or  otherwise,  of  the 
"  fee  simple  or  whole  interest  of  or  in  freehold,  coot- 
"  hold,  or  leasehold  land,  although  the  land  or  Iub 
"  interest  therein  is  mortgaged,  encumbered,  or 
"  charged  to  any  extent : 

"  '  County  Court '  in  relation  to  a  holding,  means  the 
"  County  Court  within  the  district  whereof  the  hold- 
"  ing  or  the  larger  part  thereof  is  situate  : 

"  '  Person  '  includes  a  body  of  persons  and  a  corporation 

"  aggregate  or  sole. 

"  The  designations  of  landlord  and  tenant  shall,  for  the 

"  purposes  of  this  Act,  continue  to  apply  to  the  parties  to  a 

"  contract  of  tenancy  until  the  conclusion  of  any  proccedii^ 

'  taken  under  this  Act  <?u  the  detenninatioo  of  the  i 
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"  Second  Class. 


*<  iLrxnin^  rxv  i««/^   ^n'fT,    ««_  ,  "  Clayincf  of  land. 

"Liilngofland. 
"  Marling  of  land. 


Boning  of  land  with    on- 
**  dissolved  bones. 
**  Chalking  of  land. 
"  Clay-bnming. 


"  Third  Class. 


"  Apphcation  to  land  of  pur- 
*'  chased  artificial  or  other 
purchased  manure. 
Consumption  on  the  hold- 


"  ing  by  cattle,  sheep,  or 
**  pigs  of  cake  or  other 
"  feeding  stuff  not  pro- 
"  duced  on  the  holding. 


^'  he  shall  be  entitled,  subject  to  the  provisions  of  this  Act,  to 
***  obtain,  on  the  determination  of  the  tenancy,  compensation  in 
'*  respect  of  the  improvement." — 38  &  89  Vict.  c.  1)2,  s.  5. 

"  An  improvement  shall  not  in  any  case  be  deemed,  for  the  Time  in 
'*  purposes  of  this  Act,  to  continue  unexhausted  beyond  the  ^hicU  im- 
*•  respective  times  following  after  the  year  of  tenancy  in  which  ^^^^^^ 
'•  the  outlay  thereon  is  made  :  ex    us     . 

"  Where  the  improvement  is  of  the  first  class,  the  end  of  The  Affri- 
'•  twenty  years  :  cultural 

**  Where  it  is  of  the  second  class,  the  end  of  seven  years  :         Holdings^ 

*'  Where  it  is  of  the  third  class,  the  end  of  two  years." — 38   ^^^»  ^^' ^» 
cz,  39  Vict.  c.  92,  s.  6.  '•  ^' 

**  The  amount  of  the  tenant's  compensation  in  respect  of  Amount  of 
"  an  improvement  of  the  first  class  shall,  subject  to  the  pro-  tenants 
••  visions  of  this  Act,  be  the  sum  laid  out  by  the  tenant  on  the  J?™*^"^'^ 
*•  improvement,  with  a  deduction  of  a  proportionate  part  thereof  ^\^^^ 
'*  for  each  year  while  the  tenancy  endures  after  the  year  of  j^^      ►- 
**  tenancy  in  which  the  outlay  is  made  and  while  the  improve-  >  -  *- 

*•  ment  continues  unexhausted ;  but  so  that  where  the  land- 
*•  lord  was  not,  at  the  time  of  the  consent  given  to  the  execu- 
**  tion  of  the  improvement,  absolute  owner  of  the  holding  for 
'*  his  own  benefit,  the  amount  of  the  compensation  shall  not 
'*  exceed  a  capital  sum  fiairly  representing  the  addition  which 
'•  the  improvement,  as  far  as  it  continues  unexhausted  at  the 
*'  determination  of  the  tenancy,  then  makes  to  the  letting  value 
••  of  the  holding.'*— 38  &  39  Vict.  c.  92,  s.  7. 

•*  The  amount  of  the  tenant's  compensation  in  respect  of  an  Amount  of 
*•  improvement  of  the  second  class  shall,  subject  to  the  pro-  tenant's 
*•  virions  of  this  Act,  be  the  sum  properly  laid  out  by  the  •nXnT'''' 
"  tenant  on  the  improvement,  with  a  deduction  of  a  propor-  class. 
**  tionate  part  thereof  for  each  year  while  the  tenancy  endures  j^^   ^  g 
**  after  the  year  of  tenancy  in  which  the  outlay  is  made  and         *' 
"  while  the  improvement  continues  unexhausted." — 38  &  39 
Vict.  c.  92,  8.  8. 

**  The  amount  of  the  tenant's  compensation  in  respect  of  an  Amount  of 
•*  improvement  of  the  third  class  shall,  subject  to  the  pro-  ^e^AaVa 
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"  visions  of  this  Act,  be  such  proportion  of  the  sum  properly 
"  laid  out  by  the  tenant  on  the  improvement  as  fairly  repre- 
"  Bcnts  the  value  thereof  at  the  determination  of  the  tenancy 
"  to  an  incoming  tenant." — 38  &  39  Vict.  c.  92,  s.  9. 

"  The  tenant  shall  not  be  entitled  to  compensation  in 
'*  respect  of  an  improvement  of  the  first  class,  unless  he  has 
"  executed  it  with  the  previous  consent  in  writing  of  the  land- 
"  lord."— 38  &  39  Yict.  c.  92,  s.  10. 

"  In  the  ascertainment  of  the  amount  of  the  tenant's  com- 
"  pensation  in  respect  of  an  improvement  of  the  first  class, 
"  there  shall  be  taken  into  account,  in  reduction  thereof,  any 
"  sum  reasonably  necessary  to  be  expended  for  the  purpose  of 
"  putting  the  same  into  tenantable  repair  or  good  condition." — 
38  &  39  Vict.  c.  92,8.  11. 

"  The  tenant  shall  not  be  entitled  to  compensation  in  respect 
"  of  an  improvement  of  the  second  class,  unless  not  more  than 
"  forty-two  and  not  less  than  seven  days  before  beginning  to 
execute  it,  he  has  given  to  the  landlord  notice  in  writing  of 
his  intention  to  do  so,  nor  where  it  is  executed  after  the 
"  tenant  has  given  or  received  notice  to  quit,  unless  it  is  eie- 
"  cuted  with  the  previous  consent  in  writing  of  the  landlord.'' 
—38  &  39  Vict.  c.  92,  s.  12. 

**  The  tenant  shall  not  be  entitled  to  compensation  in  respect 
"  of  an  improvement  of  the  third  class,  where,  after  the  execu- 
"  tion  thereof,  there  has  been  taken  from  the  portion  of  the 
"  holding  on  which  the  same  was  executed,  a  crop  of  com, 
"  potatoes,  hay,  or  seed,  or  any  other  exhausting  crop."— 
38  i&  39  Vict.  c.  92,8.  13. 

"  The  tenant  shall  not  be  entitled  to  compensation  in  respect 
"  of  an  improvement  of  the  third  class,  consisting  in  the  con- 
"  sumption  of  cake  or  other  feeding  stuff,  where,  under  the 
custom  of  the  country  or  an  agreement,  he  is  entitled  to  and 
claims  payment  from  the  landlord  or  incoming  tenant  in 
"  respect  of  the  additional  value  given  by  that  consumption  to 
"  the  manure  left  on  the  holding  at  the  determination  of  the 
"  tenancy."— 38  &  39  Vict.  c.  92,  s.  14. 

"  In  the  ascertainment  of  the  amount  of  compensation  in 
"  respect  of  an  improvement  of  the  third  class, — 

"  (1.)  There  shall  not  be  taken  into  account  any  larger 
"  outlay  during  the  last  year  of  the  tenancy  than 
"  the  average  tunount  of  the  tenant's  outlay  for 
like  purposes  during  the  three  next  preceding 
years  of  the  tenancy,  or  other  less  number  of 
years  for  which  the  tenancy  has  endured  ;  and, 
"  (2.)  There  shall  be  deducted  the  value  of  the  manure 
"  that  would  have  been  produced  by  the  con- 
"  sumption  on  the  holding  of  any  hay,  straw, 
**  roots,    or   green-crops  sold    off  the  holding 
"  within  the  last  two  years  of  the  tenancy  or 
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"  other  less  time  for  which  the  tenancy  has 
"  endured,  except  as  far  as  a  proper  return 
"  of  manure  to  the  holding  has  been  made  in 
"  respect  of  such  produce  sold  off/' — 38  &  31) 
Vict.  c.  92,  s.  15. 
"The  amount  of  the  tenant's  compensation  shall  Ije  subject  DeductioM 
*'  to  the  following  deductions  :  from  com- 

"(I.)  For  taxes,  rates,  and   tithe-rentcharge  due  or  be-  ^Ma*i«>»»^or 
"  coming  due  in  respect  of  the  holding  to  which  ^^^  ^°^ 
"  the  tenant  is  liable  as  between  him  and  the  ^^  j^    -^ 
"  landlord  :  ctdtural 

**  (2.)  For  rent  due  or  becoming  due  in  respect  of  the  Holdings 

•'  holding  :  Act,  1875, 

"  (3.)  For  the  landlord's  compensation  under  this  Act."  «•  16- 
—38  &  39  Vict.  c.  92,  s.  16. 
"  In  the  ascertainment  of  the  amount  of  the  tenant's  com-  Setoff  of 
"pensation  there  shall  be  taken  into  account  in  reduction  benefit  to 
"  thereof  any  benefit  which  the  landlord  has  given  or  allowed  ^f^'*,,^ 
"  to  the  tenant  in  consideration  of  the  tenant  executing  the       '  ** 
"  imOTovement."— 38  &  39  Vict.  c.  92,  s.  1 7. 

"  Where  a  landlord  commits  a  breach  of  covenant  or  other  Tenant's 
**  agreement  connected  with  the  contract  of  tenancy,  and  the  ^™^rea^**o? 
**  tenant  claims  under  this  Act  compensation  in  respect  of  an  covenant. 
**  improvement,  then  the  tenant  shall  be  entitled  to  obtain,  on  j^   ^  ^g 
**  the  determination  of  the  tenancy,  compensation  in  respect  of      »  '     * 
"  the  breach,  subject  and  according  to  the  provisions  of  this 
"  Act."— 38  &  39  Vict.  c.  92,  s.  18. 

"  Where  a  tenant  commits  or  permits  waste,  or  commits  a  Landlord's 
"  breach  of  a  covenant  or  other  agreement  connected  with  the  ^**^®  ^  ^^' 
"contract  of  tenancy,  and  the  tenant   claims  compensation  ^°'*  ^^' 
"  mider  this  Act  in  respect  of  an  improvement,  then  the  land-      *'  *'     * 
"  lord  shall  be  entitled,  by  counter-claim,  but  not  otherwise,  to 
**  obtain,  on  the  determination  of  the  tenancy,  compensation  in 
'*  respect  of  the  waste  or  breach,  subject  and  according  to  the 
*"  pronsions  of  this  Act. 

"  But  nothing  in  this  section  shall  enable  a  landlord  to 
"  obtain  under  this  Act  compensation  in  respect  of  waste  or  a 
*'  breach  committed  or  permitted  in  relation  to  a  matter  of 
**  husbandry  more  than  four  years  before  the  determination  of 
"  the  tenancy."— 38  &  39  Vict.  c.  92,  s.  19. 

**  Notwithstanding  anything  in  this  Act,  a  tenant  shall  not  Notice  of 
"  be  entitled  to  compensation  under  this  Act  unless  one  month  intended 
"at  least  before  the  determination  of  the  tenancy  he  gives  ^^°^ 
**  notice  in  writing  to  the  landlord  of  his  intention  to  make  a  ^^''  *'  ^^' 
^  daim  for  compensation  under  this  Act. 

"Where  a  tenant  gives  such  a  notice  the  landlord  may, 
"  before  the  determination  of  the  tenancy,  or  within  fourteen 
**  iKj%  thereafter,  give  a  counter-notice  in  writing  to  the  tenant 
**  of  his  intention  to  make  a  claim  for  compensation  under  this 
"Act, 


No 

ThtAgri- 
euhural 
Hddiagi 
Act,  1875, 
(.54. 

jtiloptiiHi  of 
pirt*  of  Act 
bj  igrecnicat. 
ill,  t.  63. 


Applicslon  dE 
Act  to  fntnro 


COCSir  COFET   PBACnCE    [BE.V.— DiT.III. 

"  Ereiy  Bucb  notice  and  connter-notice  shaU  state,  itB  far  as 
"  reasonably  may  be,  the  particulars  of  the  intended  claim." — 
38  Si  33  Vict.  c.  92,  b.  20. 

"  Nothing  in  thiB  Act  Bhall  prevent  a  landlord  and  tenant, 
"  or  intending  landlord  and  tenant,  from  entering  into  and 
"  carrying  into  eflect  any  snch  agreement  as  they  think  fit,  or 
"  shall  interfere  with  the  operation  thereof." — 38  &■  39  Vict. 
C.  92,  8.  ii4. 

"A  landlord  and  tenant,  whether  the  landlord  is  abeolnte 
"  owner  of  the  holding  for  hiB  own  (jenefit  or  not.  may.  in  any 
"  agreement  in  writing  relating  to  the  holding,  adopt  by  refer- 
"  ence  any  of  the  proviaiuns  of  this  Act  respecting  procedure  or 
"  any  other  matter,  without  adopting  all  the  provisions  of  thiB 
"  Act ;  and  any  provision  so  adopted  shall  have  effect  in  con- 
•'  nection  with  the  agreement  accordingly. 

"  But  where,  at  the  time  of  the  mdciiig  of  the  agreement, 
"  the  landlord  is  not  absolute  owner  of  the  holding  for  his  own 
"  Vienefil,  nn  charge  shall  l)e  made  on  the  holding,  under  this 
"  Act,  hy  lirtuo  of  the  agreement,  greater  than,  or  different  in 
"  nature  or  duration  from,  the  charge  which  might  have  been 
"  made  thereon,  under  this  Act,  in  the  absence  of  the  ^ree- 
"  ment."— 88  &  39  Vict.  C.  92.  s,  55. 

"  This  Act  shall  apply  to  every  contract  of  tenancy  begin- 
"  ning  after  the  commencement  of  this  Act,  unless,  in  any  case, 
"  the  landlord  and  tenant  agree  in  writing,  in  the  contnict  of 
"  tenancy,  or  otherwise,  that  this  Act,  or  any  part  or  provision 
"  of  this  Act,  shall  not  apply  to  the  contract ;  and,  in  that 
"  case,  this  Act,  or  the  rart  or  provision  thereof  to  which  that 
"  agreement  refera  (as  the  vase  may  he),  shall  not  apply  to  tiie 
"  contract."— 38  &  39  Vict.  c.  92,  s.  5«. 

^  of  a  contract  of  tenancy  from  ^ 
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"  respect  of  the  same  work  or  thing."— 38  &  39  Vict.  c.  92,  ^^  ^9^^- 
B   no  cultural 

*'  Except  as  in  this  Act  expressed,  nothing  in  this  Act  shall  ^     jg?f. 
'*  take  away,  abridge,  or  prejudicially  affect  any  power,  right,  ^  ^^ 
**  or  remedy  of  a  landlord,  tenant,  or  other  person,  vested  in  or         * 
"  exercisable  by  him  by  virtue  of  any  other  Act  or  law,  or  ^^^^  ^f 
'*  under  any  custom  of  the  country,  or  otherwise,  in  respect  of  righu. 
*'  a  contract  of  tenancy  or  other  contract,  or  of  any  improve-  jj   g  ^ 
*'  ment,  waste,  emblements,  tillages,  away-going  crops,  fixtures, 
*'  tax,  rate,  tithe-rentcharge,  rent,  or  other  thing." — 38  &  39 
Vict.  c.  92,  s.  60. 

''  Any  notice,  request,  demand,  or  other  instrument  under  Service  of 
"  this  Act  may  be  served  on  the  person  to  whom  it  is  to  be  notice,  &c. 
given,  either  personally  or  by  leaving  it  for  him  at  his  last  Id., «.  41. 
known  place  of  abode  in  England,  or  by  sending  it  through 
the  post  in  a  r^stered  letter  addressed  to  him  there  ;  and  if 
so  sent  by  post  it  shall  be  deemed  to  have  been  served  at  the 
**  time  when  the  letter  containing  it  would  be  delivered  in 
ordinary  course  ;  and  in  order  to  prove  service  by  letter  it 
shall  be  sufficient  to   prove  that  the  letter  was  properly 
^^  addressed  and  posted,  and  that  it  contained   the   notice, 
"  request,  demand,  or  other  instrument  to  be  served." — 38  &  39 
Vict.  c.  92,  s,  41. 

'*  The  costs  of  proceedings  in  the  County  Court  under  this  Costs  in 
**  Act  shall  be  in  the  discretion  of  the  Court.  County 

"  The  Lord  Chancellor  may  from  time  to  time  prescribe  a  ^°*^' 
"  scale  of  costs  for  those  proceedings,  and  of  costs  to  be  taxed  ^^9  *•  ^^* 
•*  by  the  r^'strar  of  the  Court."— 38  &  39  Vict.  c.  92,  s.  40. 

Thejurisdiction  of  the  County  Court  under  "  The  Agricul-  Summary  of 
toral  Efoldings  Act,  1875,"  has  reference  to  (1)  Proceedings  County  Court 
with  regard  to  references  and  awards  under  the  Act ;  (2)  The  j^^f  ^^'^ 
anointment  for  the  purposes  of  the  Act  of  guardians  to  infants  ^^^ 
ana  next  friends  to  married  women  ;  and  (3)  The  allowance  as 
a  charge  on  the  holding  of  money  paid  for  tenant's  improve- 
ments.   It  will  be  convenient  to  deal  separately  Anth  each  of 
theee  matters. 


Sectiok  I. — Proceedikgs  under  the  Agbicultural 
HoLDiKGs  Act  as  to  Beferences  and  Awards. 

The  jurisdiction  of  the  County  Court  as  regards  references  Summary  of 

under  "The  Agricultural  Holdings  Act,  1875,"  may  be  shortly  County  Court 

Bommed    up  as  follows  .-—The  Court  has  jurisdiction  (1)  to  ^^"^^° 

entertain  an  appeal  from  an  award  ;  (2)  to  appoint  (in  certain  J^JJ^iJ 

cafles)  an  arbitrator  or  an  umpire ;  (8)  to  extend  the  time  for  an  under  **The 

umpiiage  ;  (4)  tc  tax  the  costs  of  a  reference  under  the  Act ;  Agricultnial 

ana  (6)  to  enforce  an  award  under  the  Act.  ?!}^,!"^ 

Act. 
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The  Bections  of  the  Act  by  which  the  jnrisdiction,  thns 
shortly  summarised,  is  conferred  are  as  follows  : — 

"  ^Vlle^e  there  is  a  reference  under  this  Act,  a  referee,  or 
"  two  referees  and  an  umpire,  shal!  lie  appointed  as  follows  : 

"  (1.)  If  the  parties  eoneiir,  there  may  be  a  single  referee 
"  appointed  by  them  jointly, 

"  {2.)  If  before  award  the  aingle  referee  dies  or  beoomea 
"  incapable  of  acting,  or  for  seven  days  after 
"  notice  from  the  parties,  or  either  of  them, 
"  requiring  him  to  act,  fails  to  act,  the  proceed- 
"  ingB  shall  begin  afresh,  as  if  no  referee  had 
"  been  appointed  ; 

"  (3.)  If  the  parties  do  not  concur  in  the  appointment  of 
"  a  single  referee,  each  of  them  shall  appoint  a 
"  referee : 

"  (4.)  If  before  award  one  of  two  referees  dies  or  becomes 
"  incapable  of  acting,  or  for  seven  days  after 
"  notice  from  either  party  requiring  him  to  act, 
"  fails  to  act,  the  party  appointing  him  shall 
"  appoint  another  referee  : 

"  (5.)  Notice  of  every  apjxiintment  of  a  referee  by  either 
"  party  shall  be  given  to  the  other  party  : 

"  (6.)  If  for  fourteen  days  after  notice  by  one  party  to 
"  the  other  to  appoint  a  referee,  or  another 
"  referee,  the  other  party  fails  to  do  so,  then,  on 
"  the  application  of  the  party  giving  notice,  the 
"  County  Court  shall  within  fourteen  days 
"  appoint  a  competent  and  impartial  penon  to 
"  be  a  referee  : 
■  (7.)  Where  twu  referees  arc  ivppoiutcd,  then  (subject  to 
■■  ■' -'-*--      '•  this  Act)  they  sliall  ]   ' 
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"  Comimssioners  for  England  and  Wales,  then  by  County 
"  the  umpire,  and  any  successor  to  him,  shall  be  ^"''^• 
"  appointed,  on  the  application  of  either  party,  ^'^  -^^ 
"  by  those  Commissioners :  HMi    s 

**  (2.)  In  every  other  case,  if  either  party,  on  appointing  ^^^  J^^ 
*'  a  referee,  requires,  by  notice  in  writing  to  the  ,.  23.       ' 
"  other,  that  the  umpire  shall  be  appointed  by 
"  the  County  Court,  then,  unless  the  other  party 
"  dissents  by  notice  in  writing  therefrom,  the 
"  umpire,  and  any  successor  to  him,  shall,  on 
"  the  application  of  either  party,  be  so  appointed, 
^'  and  in  case  of  such  dissent,  the  umpire,  and 
"  any  successor  to  him,  shall  l)e  appointed,  on 
"  the  application  of  either  jmrty,  by  the  Inclo- 
"  sure  Commissioners  for  England  and  Wales." 
—38  &  39  Vict.  c.  92,  s.  23. 
"  The  powers  of  the  County  Court  under  this  Act,  relative  to  And  Judge 
"  the  appointment  of  a  referee  or  umpire  shall  be  exerciseable  ^^  ^y  consent 
"  by  the  judge  of  the  Court  having  jurisdiction,  whether  he  is  CountTcourt 
'*  without  or  within  his  district,  and  may,  by  consent  of  the  niay  appoint 
'*  parties,  be  exercised  by  the  registrar  of  the  Court." — 38  &  umpire  at 

39  Vict.  C.  92,  8.  24.  a"y  place. 

'*The  delivery  to  a  referee  of  his  appointment  shall  be  Id.,  8.24, 
**  deemed  a  submission  to  a  reference  by  the  party  delivering  Appointments 
**  it ;  and  neither  party  shall  have  power  to  revoke  a  submis-  ?^  arbitrator 
*•  aion,  or  the  appointment  of  a  referee,  without  the  consent  of  »"^v<>cable. 
"  the  other."— 38  &  39  Vict.  c.  92,  s.  25.  ^^^-y  «•  25. 

**  The  referee  or  referees  or  umpire  may  call  for  the  produc-  Evidence 
"  tion  of  any  sample,  or  voucher  or  other  document,  or  other  ^^^^  arbi- 
•*  evidence  which  is  in  the  possession  or  power  of  either  party,  *'*^"- 
**  or  which  either  party  can  produce,  and  which  to  the  referee  ^^^  *•  ^6. 
^  or  referees  or  umpire  seems  necessarv  for  determination  of 
**  the  matters  referred,  and  may  take  the  examination  of  the 
**  parties  and  witnesses  on  oath,  and  may  administer  oaths  and 
**  take  affirmations  ;  and  if  any  person  so  sworn  or  affirming 
**  wiUhlly  and  corruptly  gives  false  evidence  he  shall  be  guilty 
**  of  perjury."— 38  &  39  Vict.  c.  92,  s.  26. 

**  The  referee  or  referees  or  umpire  may  proceed  in  the  Arbitration 
"  absence  of  either  party  where  the  same  appears  to  him  or  ^*L^^ 
"  them  expedient,  after  notice  given  to  the  parties." — 38  &  89   r »   .  07 
Vict,  c  92,  8.  27.  '  '•  ^' 

"  The  award  shall  be  in  writing,  signed  by  the  referee  or  Award  to  be 
"  referees  or  umpire."— 38  &  39  Vict.  c.  92,  s.  28.  ^**«"- 

"A  single  rereree  shall  make  his  award  ready  for  delivery  ^^y^-  ^^' 
**  within  twenty-eight  days  after  his  appointment.  Within  ^t 

**  Two  referees  shall  make  their  award  ready  for  delivery  to°i^  made 
"  within  twenty-eight  days  after  the  appointment  of  the  last  by  arbitrators. 
^  appointed  of  them,  or  within  such  extended  time  (if  any)  as  j^  g  29. 
"  tfief  finom  time  to  time  jointly  jQx  by  writing  under  tncir 
VOL.  n.  3  u 
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"  hands,  bo  that  they  make  their  award  readr  for  delivery 
"  vithin  a  time  not  exceeding  in  the  whole  forty-nine  days 
"  after  the  appointment  of  the  last  appointed  of  them." — 38  & 
39  Vict.  c.  92,  s.  29. 

"  Where  two  referecB  are  appointed  and  act,  if  they  &il  to 
"  make  their  award  ready  for  delivery  within  the  time  afore* 
"  said,  then,  on  the  expiration  of  that  time,  their  authority 
"  shall  cease,  and  thereupon  the  matters  referred  to  them  Bhall 
"  stand  referred  to  the  umpire. 

"  The  umpire  shall  make  his  award  ready  for  delivery  within 
"  twenty-eight  days  after  notice  in  writing  given  to  him  by 
"  either  party  or  referee  of  the  reference  to  him,  or  within  such 
"  extended  time  (if  any)  as  the  r^ietrar  of  the  County  Court 
"  from  time  to  time  appoints,  on  the  application  of  the  umpire 
'*  or  of  either  party,  made  before  the  expiration  of  the  time 
"  appointed  by  or  extended  under  this  section." — 38  &  39  Vict, 
c.  9i,  s.  30. 

"  The  award  shall  find  and  state  the  time  at  which  each 
"  improvement,  in  respect  whereof  compensation  is  awarded,  is 
"  taken,  for  the  purposes  of  the  award,  to  be  exhausted." — 38 
&  39  Vict.  c.  !)2,  8.  31. 

'•  The  award  shall  not  award  a  sum  generally  for  corapensa- 
"  tion,  but  shall,  as  far  as  reasonably  may  be,  specify — 

"  The  several  improvemente,  acts,  and  things  in  respect 

"  whereof  compensation  is  awarded; 
"  The  time  at  which  each  thereof  was  executed,  committed, 

•'  or  permitted ; 
"  In  the  case  of  an  improvement  of  the  first  class,  where 
"  the  landlord  was  not  at  the  time  of  the  consent 
"  fri\'en  to  the  cveculion  thereof  absolute  owner  of 
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"  party,  but  that  taxation  shall  be  subject  to  review  by  the 
"  Judge  of  the  County  Court."— 38  &  39  Viet.  c.  92,  s.  88. 

*'  The  award  shall  fix  a  day,  not  sooner  than  one  month  Times  for 
"  after  the  delivery  of  the  award,  for  the  payment  of  money  payment  to 
"  awarded  for  compensation,  costs,  or  otherwise." — 88  &  89  ^  ^®^- 
Vict.  c.  92,  8.  34.  The  Agri- 

"  A  submission  or  award  shall  not  be  made  a  rule  of  any  ^^^"' 
"  Court,  or  be  removable  by  any  process  into  any  Court,  and  an  ^!#  Yq??5 
'*  award  shall  not  be  questioned  otherwise  than  as  provided  by  ^  34     '  ' 
''  this  Act."— 88  &  89  Vict.  c.  92,  s.  85.  '     * 

"  "Where  the  sum  claimed  for  compensation  exceeds  fifty  Award  not 
"  pounds,  either  party  may,  within  seven  days  after  delivery  of  the  ^  ^  ™^^^® 
"  award,  appeal  against  it  to  the  Judge  of  the  County  Court  on  co*urt.° 
"  all  or  any  of  the  following  grounds :  7^    \r 

"  1.  That  the  award  is  invalid  ;  1^'' ''  '^^• 

2.  That  compensation  has  been  awarded  for  improve-  tf^^"^ 
"ments,  acts,  or 'things,  breaches  of  covenants  or  County  Coart 
"  agreements,  or   for   conmiitting  or  permitting  from  award  of 
"  waste,  in  respect  of  which  the  party  claiming  was  referee  or 
"  not  entitled  to  compensation ;  umpire. 

8.  That  compensation  has  not  been  awarded  for  im-  ■^*^->  *•  ^6. 
"  provements,  acts,  or  things,  breaches  of  cove- 
"  nants  or  agreements,  or  for  committing  or 
**  permitting  waste,  in  respect  of  which  the  party 
"  claiming  was  entitled  to  compensation  ; 
"  and  the  Judge  shall  hear  and  determine  the  appeal,  and  may, 
in  his  discretion,  remit  the  case  to  be  reheard  as  to  the  whole 
or  ftny  part  thereof  by  the  referee  or  referees  or  umpire,  with 
"  such  directions  as  he  may  think  fit. 

If  no  appeal  is  so  brought,  the  award  shall  be  final. 
The  decision  of  the  Judge  of  the  County  Court  on  appeal 
''  shall  be  final,  save  that  the  Judge  shall,  at  the  request  of 
"  either  party,  state  a  special  case  on  a  question  of  law  for  the 
"  judgment  of  the  High  Court  of  Justice,  and  the  decision  of 
"  the  High  Court  on  the  case,  and  respecting  costs  and  any 
"  other  matter  connected  therewith,  shall  be  final,  and  the 
"  Judge  of  the  County  Court  shall  act  thereon."— 88  &  89  Vict, 
c.  92,  8.  86. 

**  Where  any  money  agreed  or  awarded  or  ordered  on  appeal  Award  may 
*•  to  be  paid  for  compensation,  costs,  or  otherwise,  is  not  paid  with-  ^  enforced 
'*  in  fourteen  days  after  the  time  when  it  is  agreed  or  awarded  or  ^^^^^ 
"  ordered  to  be  paid,  it  shall  be  recoverable,  upon  order  made  ^ 

'*  by  the  Judge  of  the  County  Court,  as  money  ordered  by  a       » ** 
**  County  Court  under  its  ordinary  jurisdiction  to  be  paid  is 
•*  recoverable."— 88  &  89  Vict.  c.  92,  s.  87. 

The  practice  is  not  precisely  the  same  under  each  of  the  five  Practice  varies 
heads  of  jurisdiction  already  pointed  out  to  exist ;  and  it  will  according  to 
l)e  most  convenient  to  state  separately  and  distinctly  the  prac-  ?ur^i^ion. 
tice  under  each  such  head. 
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The  practice  in  ordimuy  actions  is,  by  Order  XXXV.  ((), 
expressly  made  applicable  to  appeals  from  awards  made  under 
"  The  Agricultorai  Holdings  Act,"  and  to  other  proceedings 
under  tfa&t  Act,  except  so  far  as  the  rules  contain  any  special 
powers.    Such  practice  will  be  readily  nnderstood  (so  far  as  it 

e'esents  any  peculiarities)  Irom  the  following  provisions  re- 
ting  to  the  snbject,  with  the  aid  of  an  occasional  explanatory 
foot-note . — 

"  When  an  appeal  is  made  to  the  Judge  gainst  an  award 
"  made  under  '  The  Agricultural  Holdings  (England)  Act, 
"  1875,'  the  party  prosecuting  the  wpeal  (^all  be  called  the 
"  appellant  and  the  party  supporting  the  award  the  respondent." 
—Order  XXXIV.  r.  1. 

"  The  appellant  shall,  within  four  days  after  the  dcliTeiy  of 
"  the  aw^d,  file  {bb)  a  copjr  thereof,  together  with  a  concise 
"  statement  in  writing  of  his  grounds  of  appeal,  which  shall 
"  contain  the  following  partiiculus : 

"  (1.)  If  the  ap}^  shall  be  made  on  the  gronnd  men- 
"  tioned  in  section  SC,  sub-section  I,  of  the  last- 
"  mentioned  Act,  a  statement  of  the  several 
"  objections  to  the  validity  of  the  award  on 
"  which  he  relies  : 
■'  (2.)  If  the  appeal  ia  on  any  of  the  grounds  mentioned 
"  in  sno-section  2  of  the  last-mentioned  section, 
"  a  statement  showing  in  respect  of  what  matters 
"  compensation  is  allied  to  have  been  impro- 
"  perly  awarded : 
"  (3.)  If  the  appeal  is  made  on  any  of  the  grounds  .men- 
"  tioned  in  sub-section  3  of  the  Jast-menticmed 
"'  section,  a  statement  showing  in  respect  of  what 
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"  with  the  provisions  of  the  next  following  rule,  according  to  Order 
"  the  form  in  the  schedule."— Order  XXXlV.  r.  3.  XXXIV. 

The  form  of  such  a  statement  as  is  required  by  the  above  ^^^^  3- 
rule  will  be  found  in  the  Appendix  of  Forms  {d).  Form. 

''  The  respondent  shall,  within  eight  days  after  the  transmis-  Respondent 
"  sion  of  the  grounds  of  appeal  to  him,  deliver  to  the  registrar  within  eight 
*'  a  statement  in  writing  signed  by  himself  or  his  solicitor  <^y».*p  "^n*^ 
"  disclosing  the  foUowing  matters—  rtTtement  to 

"  (1.)  Whether  he  disputes  the  validity  in  law  of  all,  or  registrar. 
"  any,  and  which  of  the  grounds  of  objection  to  Qr^^ 
"  the  award  :  XXXIl^. 

"  (2.)  Whether  he  disputes  the  truth  in  fact  of  all,  or  any,  rule  4. 

"  and  which  of  the  grounds  of  appeal : 
"  (3.)  Whether  he  admits  the  validity  in  law  and  truth  in 
"  feet  of  all,  or  any,  and  which  of  the  grounds 
"  of  appeal : 
"  (4.)  Whether  he  prays  that  the  case  may  be  remitted  to 

"  be  re-heard : 
"  (5)  His  name  and  address,  and  that  of  his  solicitor,  if 
"  the  statement  be  delivered  through  a  solicitor." 
—Order  XXXIV.  r.  4. 
"  Upon  the  receipt  of  the  statement  mentioned  in  the  next  R^apondent's 
"  preceding  rule  (^),  the  registrar  shall  transmit  a  copy  thereof  Jf*^™*®?^  *° 
"  and  of  the  award  and  grounds  of  appeal  to  the  Judge,  who  ju^". 
"  shall,  as  soon  as  conveniently  may  be,  appoint  a  time  and  yXb^hq  and 
**  place  for  the  hearing  of  the  appeal  and  instruct  the  registrar  time  of  hear- 
*' to  give  notice  thereof  forthwith  to  the  parties." — Order  ingtobeap- 

XXXIV.  r.  6.  pointed  and 

...,,  J.  v'-L  V  notice  given. 

Any  interlocutory  proceedmgs  which  may  become  necessary 
take  place  in  the  usual  way.     And  any  documents  requiring  ^yYXry  • 
service  may  be  served  as  directed  by  section  41,  already  set  J.^^  ^     * 

out  (/ ).  Interlocutory 

"  The  Judge  shall  hear  and  determine  the  appeal,  and  the  proceedings. 

order  thereupon  may  be  enforced  in  the  same  manner  as  any  Order  at 

other  judgment  of  the  Court."— Order  XXXIV.  r.  5.  ^«uing. 

**  The  costs  of  proceedings  in  the  County  Court  under  this   XXXIV 
"  Act  shall  be  in  the  discretion  of  the  Court.  J.^^^  5     ' 

"  The  Lord  Chancellor  may  from  time  to  time  prescribe  a  q^^^^  [^ 
"  scale  of  costs  for  those  proceedings,  and  of  costs  to  be  taxed  county  Court. 
"  by  the  registrar  of  the  Court"— 38  &  39  Vict.  c.  92,  s.  40.      y/^  ^^^j. 

The  form  of  a  judgment  or  order  is  contained  in  the  cultural 
Appendix  (g).  Holdings 

It  will  be  recollected  that  section  36  of  the  Act  (h)  allows  Act,  1875, 

«.  40. 

Form  of 
[d)  Appendix  II.  Form  240.  iudinnent 

[•)  Doubtless  Rule  6  is  that  meant  by  "  next  preceding."  •*  ^ 

^)  Supra,  p.  1023. 
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f)  Appendix  II.  Form  241. 
\)  -  -      -     - 


[ft)  As  to  the  Rules  in  force  regulating  Appeals  by  Special  Case  see  ante, 
Book  II.  Cl^>.  XTii.  8.  2,  pp.  651  et  aeq. 
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tho  County  Court  Judge  to  state  a  special  case  by  way  of 
appeal.  With  reference  to  such  app^  it  ia  provided  as 
foOowB : — 

"  All  mlcs  for  the  time  being  in  force  regulating  the  conduct 
"  of  appeals  by  way  of  special  case  shall  apply  to  appeals  Jrom 
"  the  Judge  to  the  High  Court  of  Justice,  so  far  as  circnm- 
"  stancea  will  permit, "^ — Order  XXXIV.  r.  8. 

The  following  rule  regulates  the  practice  on  applications 
under  the  Act  (i)  for  the  appointment  of  an  arbitrator  or  an 
umpire  : — 

"  Every  application  for  the  appointment  of  a  referee  or 
"  umpire  under  section  twenty-two,  sub-sections  six  and  nine, 
"  or  under  section  twenty-three,  sub-section  two,  of  the  Act, 
"  shall  be  by  summons  st^cd  with  the  seal  of  the  Court,  ami 
"  returnable  not  less  than  seven  days  from  the  date  thereof, 
"  except  by  consent.  Such  summons  shall  be  taken  out  by  the 
"  party  applying,  and  shall  be  addressed  to  the  other  party,  and 
"  shall'  direct  the  party  summoned  to  attend  at  the  Judge's  or 
"  registrar's  chamberB  (as  the  case  may  be)  on  the  return  day 
"  thereof,  for  the  purpose  of  proceeding  with  the  appointment 
"  asked  for.  Such  summons  shall  be  personally  served  by  the 
"  applicant's  solicitor.  The  appointment  may  be  made  by 
"  endorsement  on  the  summons." — Order  XXXIV.  r.  7, 

The  form  of  summons  under  the  above  rule  may  be  framed 
from  a  form  in  the  Appendix  (A). 

Save  as  regards  appeal  from  awards  and  applications  for  the 
appointment  of  an  arbitrator  or  an  umpire,  it  is  not  necessary 
to  describe  the  practice  of  the  County  Court  in  cases  under 
"  The  Agricultural  Holdings  Act  "  (/). 

The  extension  of  the  time  for  making  an  umpirage  under 
section  ;!(t  may  bo  obtained  in  a  suiiimary  wiiy,  or  un  applica- 
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Section  II. — The  Appointment  under  the  Agricultural 
Holdings  Act  of  Guardians  to  Infants  or  Persons 
OF  Unsound  Mind,  and  of  Next  Friends  to  Married 
Women. 

"The  Agricultural  Holdings  (Endand)  Act,   1875,"  with  Guardians 
regard  to  guardians  for  infants  and  lunatics,  enacts  as  fol-  mayboap- 

lows  : pointed  by 

"  Where  a  landlord  or  tenant  is  an  infant  without  a  guardian,  to  infents  ^d 

**  or  is  of  unsound  mind,  not  so  found  by  inquisition,  the  lunatics  not 

'*  County  Court,  on  the  application  of  any  person  interested,  fo  ^^nnd  by 

"  may  appoint  a  guardian  of  the  infant  or  person  of  unsound  *"*i"<^'- 

**  mind  for  the  purposes  of  this  Act,  and  may  change  the  ^^  ^0^^- 

**  guardian  if  and  as  occasion  requires." — 38  &  39  Vict.  c.  92,  ^''^(*tr^^ 
o    Qo  Holdinqs 

As  to  the  appointment  of  next  friends  to  married  women,  ,  ^      '^' 
"The  Agricultiial    Holdings   (England)  Act,"    provides  as 
follows  : — 

"  The  County  Court  may  appoint  a  person  to  act  as  the  next  —Or  next 

"  friend  of  a  married  woman  for  the  purposes  of  this  Act,  and  friends  to 

"  may  remove  or  change  that  next  friend  if  and  as  occasion  ™*^®^ 

.^        ''  '  '^  women. 

"  retjuires.  j^      ^^ 

"  A  maiTied  woman  entitled  for  her  separate  use,  and  not       '  '* 
"  restrained  from  anticipation,  shall,  for  tne  purposes  of  this 
"  Act,  be  in  respect  of  land  as  if  she  was  unmarried. 

'*  Where  any  other  married  woman  is  desirous  of  doing  any 
**  act  under  this  Act,  her  husband's  concurrence  shall  ho  re- 
**  guisite,  and  she  shall  be  examined  apart  from  him  by  the 
"  County  Court,  or  by  the  Judge  of  the  County  Court  for  the 
"  place  where  she  for  the  time  being  is,  touching  her  knowledge 
"  of  the  nature  and  effect  of  the  intended  act,  and  it  shall  be 
"  ascertained  that  she  is  acting  freely  and  voluntarily." — 
38  &  89  Vict.  c.  92,  s.  39. 

Proceeding  under  either  of  the  two  sections  just  cited{p),  ex-  Practice, 
cept  the  ac^owledgments  of  married  women,  is  the  same  as  in 
ordinary  actions,  and  can  be  ascertained  from  the  Introductory 
Chapter  to  the  present  Book  (q). 


Section  III. — The  AUiOWANCE  of  Charges  on  the  holding 
OF  Payments  made  for  Tenants'  Improvements. 

"  The  Agricultural  Holdings  (England)  Act,  1875,"  provides  Landlord  who 

as  follows  : —  has  paid 

"  A  landlord,  on  paying  to  the  tenant  the  amount  of  com-  f^oan*  for 

improrements 

(p)  See  Ord.  xxxyili.  set  cut  aniCy  p.  987. 
Iq)  At  p.  886,  aniff  et  »cq. 


the 


1032 

nnder  Act 
nxj  obtain 
charge  oi 
holding. 
The  Agri- 

Holdingt 
Act,  1875, 
«.  42. 


Und  im- 

proTenmnt 
coiDpuiiea 

nniODDt  of  the 
Id.,  a.  43. 


COUNTY    COURT    PRACTICE.    [Bk.  V— Div.  III. 

"  penBation  due  to  him  under  this  Act,  may  olitain  from  the 
"  County  Conrt  a  charge  on  the  holding  in  respect  thereof. 

"  The  Court  shall  have  power,  on  proof  of  tne  payment,  and 
"  on  beinft  fiatisfied  of  the  obaervaiice  in  good  faith  by  the 
"  parties  of  the  conditions  imposed  by  this  Act,  to  make  an 
"  order  charging  the  holding  with  repayment  of  the  amount 
"  paid,  or  any  part  thereof,  with  such  interest,  and  by  such 
"  instalmente,  and  with  such  directions  for  giving  effect  to  the 
"  charge,  aa  the  Court  thinks  fit. 

"  But,  where  the  landlord  obtaining  the  charge  is  not  abso- 
"  lute  owner  of  the  holding  for  his  own  benefit,  no  instalment 
"  or  interest  shall  be  made  payable  after  the  time  when  the 
"  improvement  in  respect  whereof  compensation  is  paid  will,  for 
"  the  purposes  of  this  Act,  be  taken  to  be  e.thausted. 

"  The  instalments  and  interest  shall  be  charged  in  favour  of 
"  the  landlord,  his  executors,  administrators,  and  assigns." — 
38  &  8'J  Vict.  c.  'di,  s.  42. 

"  Any  company  now  or  hereafter  incorporated  by  ParUament, 
"  and  mving  power  to  advance  money  for  the  improvement  of 
"  land,  may  take  an  assignment  of  any  chaise  made  by  a 
•'  County  Court  under  the  provisions  of  this  Act,  npon  such 
"  terms  and  conditions  as  may  be  agreed  upon  between  such 
"  company  and  the  person  entitled  to  such  charge  ;  and  such 
"  company  may  assign  any  chaise  so  acquired  by  them  to  any 
"  person  or  persons  whomsoever." — 38  &  Sll  A'ict,  c.  !)2,  s.  43. 

"  The  sum  charged  by  the  order  of  a  County  Court  under 
"  this  Act  shall  be  a  charge  on  the  holding  for  the  landlord's 
"  interest  therein,  and  for  all  interests  therein  subseqnent  to 
"  that  of  the  landlord  ;  but  so  that  the  charge  shall  not  extend 
"  beyond  the  landlord's  interest  where  the  landlord  is  himself 
'■  a  tenant  of  the  holding."— ;us  &  Sli  Vict.  c.  92,  s.  44. 


BOOK  V.-DIVISION  III. 

PROCEEDINGS  UNDER  SPECIAL  STATUTES  PROVIDING 
FOR  THE  SETTLEMENT  OF  DISPUTES. 


CHAPTER    IX. 

PROCEEDINGS  TO  ASSESS  COMPENSATION  PAYABLE  UNDER  "  THE 
ARMY  DISCIPLINE   AND  REGULATION  ACT,    1879." 

"The  Army  Discipline  and  Regulation  Act,  1879  *'  (42  &  43  Objects  of 
Vict  c.  43),  takes  the  place  of  the  previous  "  Mutiny  Acts,**  and  "The  Army 
was  passed  for  the  purpose  of  amending  the  law  relating  to  the  ?J?^^?^]?q  « 
discipline  and  regulation  of  the  army  (a).    It  is  divided  into       ' 
five  parts,  and  deals  with  many  matters  which  need  not  be 
referred  to  in  the  present  treatise.     Part  III.  of  the  Act  relates 
(amongst  other  things),  however,  to  the  billeting  and  impress- 
ment of  carriages  ;  and,  besides  containing  various  important 
provisions  in  regard  to  the  supply  of  carriages,  animals,  and 
drivers,  which  may  be  required  from  time  to  time,  for  military 
purposes  (5),  likewise  contains  a  special  pro\ision  which  confers 
jurisdiction  upon  the  County  Court  Judge. 

"  The  Army  Discipline  and  Regulation  Act,  1879,'*  empowers  Power  of 
a  justice  of  the  peace  to  issue  warrants  for  the  supply  of  car-  Ja«tice  of 
riacres,  &c.,  for  reinmental  baffffage  and  stores  on  tne  march,  *^®  ^^^^  ^. 

^,      J  J     i»  J-         iss  i»  1      x*  V  iMue  warrant 

on  the  demand  of  a  commandmg  officer  of  regular  forces,  or  of  f^^  impreas- 
an  officer  authorised  by  hun.  The  section  of  the  Act,  con-  ment  of  car- 
ferring  this  jurisdiction  on  justices,  is  as  follows  : —  riages,  &c., 

**  Every  justice  of  the  peace  in  the  United  Kingdom  having  ^^^  military 
"  jurisdiction  in  any  place  mentioned  in  a  route  issued  to  the  P^^i^* 
**  conmianding  officer  of  any  portion  of  Her  Majesty's  regular  ^L^[^^ 
"  forces  shall,  on  the  demand  of  such  commanding  officer,  or  of  ^^  j^J^ 
"  an  officer  or  non-commissioned  officer  authorised  by  him,  and  lationAct 

on  production  of  such  route,  issue  his  warrant  requiring  some  i879, «.  109. 

constable  or  constables  having  authority  in  such  place  to  pro- 
"  vide,  within  a  reasonable  time  to  be  named  in  the  warrant, 

(a)  Preamble. 

lb)  See  42  &  43  Vict.  c.  33,  sb.  109  to  118. 
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"  fiuch  crtrriages,  animals,  and  drivers  as  arc  stated  to  be  re- 
"  quired  for  die  purpose  of  moving  the  regimental  baggage  and 
"  regimental  stores  of  the  forces  mentioned  in  the  route  in 
"  accordance  with  the  route  ;  and  the  constable  or  constables 
"  shall  execute  such  warrant,  and  persona  having  carriages  and 
"  animals  suitable  for  the  said  purpose  shall,  when  ordered  by  a 
"  constable  in  pursuance  of  such  warrant,  furnish  the  same  in  a 
"  state  fit  for  use  for  the  aforesaid  purpose. 

"  The  route  for  the  purpose  of  this  section  shall  be  such  ronto 
"  as  is  mentioned  in  the  foregoing  provisions  of  this  part  of 
"  this  Act  with  respect  to  billeting. 

"  A  route  purporting  to  be  issued  and  signed  as  required  by 
"  those  provisions,  if  delivered  to  an  officer  or  non-commissioned 
"  officer  by  his  commanding  officer,  shall  be  a  sufficient  autho- 
"  rity  to  snch  officer  or  non-commissioned  officer  te  demand 
"  carriages  and  animals  in  pursuanoe  of  this  Act,  and  when 
"  produced  by  an  officer  or  non-commissioned  officer  shall  be 
"  concluaive  evidence  to  a  justice  and  constable  of  the  authority 
"  of  the  officer  or  non-commissioned  officer  producing  the  same 
"  to  demand  carriages  and  animals  in  accordance  with  such 
"  ronte. 

"  The  warrant  ordering  carriages,  animals,  and  drivers  to  be 
"  provided  shall  specify  the  number  and  description  of  the  car- 
"  riagcs,  and  also  the  places  from  and  to  which  the  same  arc  to 
"  travel,  and  the  distances  between  such  places. 

"  When  sufficient  carriages  or  animals  cannot  be  procured 
"  within  the  jurisdiction  of  the  said  justice,  any  justice  having 
"  jurisdiction  in  the  next  adjoining  place  shall,  by  a  like  coutbc 
"  of  proceeding,  supply  the  deficiency. 

"  A  fee  of  one  shilling  and  no  more  shall  be  paid  for 
"  the  warrant    by  the    officer   or    non-commiseionea    officer 


(« 
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"  (3.)  In  Ireland  the  grand  jury  for  a  county,  a  county  of 
"  a  cit-y,  a  county  of  a  town  and  city,  or  a  city 
"  or  town  and  county,  also  any  council  of  any 
*'  such  county,  town  or  city  having  by  law  tho 
"  fiscal  powers  of  a  grand  jury, 
"  may  from  time  to  time,  as  respects  places  within  their  juris- 
diction, by  order  increase  the  rates  authorised  in  the  said 
schedule  by  such  amount  in  respect  of  each  rate,  not  exceed- 
ing one-third,  as  may  seem  reasonable,  and  the  amount  of 
such  increase  shall  be  notified  in  writing  by  the  justice  grant- 
ing a  warrant  in  pursuance  of  this  Act  to  the  person  demand- 
"  ing  the  warrant. 

"The  order  shall  specify  the  average  price  of  hay  and  oats  at 
**  the  nearest  market  town  at  the  time  of  fixing  such  increased 
"  rates,  and  the  order  shall  not  be  in  force  for  more  than  ten 
"  days  beyond  the  next  meeting  of  such  authority,  but  may  be 
"  renew^  from  time  to  time  by  a  fresh  order  or  orders,  and 
"  while  in  force  shall  have  effect  as  part  of  the  said  schedule. 

'*  A  copy  of  every  such  order,  duly  authenticated,  shall  be 
"  transmitted  to  a  Secretary  of  State  within  three  days  after  the 
"  making  thereof. 

"  The  officer  or  non-commissioned  officer  who  demands  car- 
riages, or  animals  in  pursuance  of  this  part  of  this  Act,  shall 
pay  the  sums  due  in  respect  of  the  same  to  the  owners  or 
"  dnvers  of  the  carriages  or  animals,  and  one-third  part  of  such 
payment  shall  in  each  case,  if  required,  be  made  before  the 
carriage  is  loaded ;   and  such  payments  shall  be  made,  if 
required,  in  the  presence  of  a  justice  or  constable. 
"  If  an  officer  or  non-commissioned  officer  is  from  any  cause 
"  unable  to  pay  the  amount  due  to  the  owner  or  driver  of  any 
"  carriage  or  animal,  he  shall  make  up  with  such  owner  or 
"  driver  and  sign  an  account  of  the  amount  due  to  him,  and 
"  forthwith  transmit  the  account  so  signed  to  a  Secretary  of 
"  State,  who  shall  forthwith  cause  the  amount  named  therein 
"  to  be  paid  to  such  owner  or  driver." — 42  &  43  Vict.  c.  33, 
B.  110. 

The  schedule  in  question  is  set  out  in  the  foot-note,  and  it 
will  be  seen  that  it  contains  a  table  of  rates  of  payment  as  to 
carriages  and  animals,  and  likewise  certain  regulations  on  the 
same  subject  {c). 

(S)  "  FOURTH  SCHEDULE. 

"  Impresrmbnt  of  Carrxaoeh. 

"  Table  op  Rates  op  Payment  for  Carriages  and  Animals. 

Carriages  and  Animals.  |        Rate  per  Mile. 
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*•  In  Grtat  Bntaai. 
A  waggon  with  four  or  more  honk's,  or  a  wain  with  six 

oxcOf  or  four  oxen  and  two  horses. 
A  waggon  ^ith  narrow  wheels,  or  a  cart  with  f.>ur 

bone*,  carrying  not  less  than  tiftcen  hundredweight. 
Any  other  cart  or  carriage,  with  less  than  four  horses, 

and  not  carrying  fifteen  hundredweight. 


One  Shilling. 

Ninepcncc. 

Sixpence. 
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"  The  Army  Diecipline  and  Regulation  Act,  1879,'Vin  addi- 
tion to  the  clauses  already  set  out,  contains  a  special  section, 
by  vhich  it  is  provided  that  a  Secretary  of  State  shall  cause  due 
payment  to  be  made  for  carriages,  animalB,  and  ressels  flir- 
niuied  in  pursuance  of  the  said  section,  and  that  any  difference 
respecting  the  amount  of  payment  for  the  same,  shall  be  deter- 
mined by  a  County  Court  Judge  having  jurisdiction  in  anr 
place  in  which  such  carriage,  animal,  or  vessel  was  iTimishen, 
or  through  which  it  travelled  in  purauance  of  the  requisition  of 
emergency.  The  section  conferring  the  jurisdiction,  thus 
briefly  described,  is  ae  follows  : — - 

"  Her  Majesty  by  order,  distiuctly  stating  that  a  case  of 
"  emergency  exists,  and  signified  by  a  Secretary  of  State,  and 
"  also  in  Ireland  the  Lord  Lieutenant  by  a  like  order,  signified 
"  by  the  Chief  Secretary  or  Under  Secretary,  may  authorise 
"  any  general  or  field  oiBcer  commanding  Her  M^esty's 
"  regular  forces  in  any  military  district  or  place  in  the  United 
"  Kingdom  to  issue  a  requisition  under  this  section  (herein- 
"  after  referred  to  as  a  requisition  of  emergency). 

"  The  officer  so  authorised  may  issue  a  requisition  of  emer- 
"  geucy  under  his  hand,  reciting  the  said  order,  and  requiring 
"  justices  of  the  peace  to  issue  their  warrants  for  the  provision, 
"  for  the  purpose  mentioned  in  the  requisition,  of  snch  car- 


"  The  mileage  wbm  reckoned  for  the  purpoaes  of  piyment  aliall  include  the 
*■  diatanre  from  hoiDC  to  the  plflce  of  Btartuig,  and  the  distance  home  troto  the 
"  place  of  dischufe. 
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riages  and  animals  as  may  be  provided  under  the  foregoing 

E revisions,  and  also  of  carriages  of  every  description,  and  of 
orses  of  every  description,  whether  kept    for  saddle  or 
draught,  and  also  of  vessels  (whether  boats,  barges,  or  other) 
"  used  for  the  transport  of  any  commodities  whatsoever  upon 
any  canal  or  navigable  river. 

A  justice  of  the  peace,  on  demand  by  an  officer  of  the 
"  portion  of  Her  Majesty's  forces  mentioned  in  a  requisition  of 
emergency,  or  by  an  officer  of  a  Secretary  of  State  authorised 
in  this  behalf,  and  on  production  of  the  requisition,  shall 
*'^  issue  his  warrant  for  the  provision  of  such  carriages,  animals, 
and  vessels  as  are  stated  by  the  officer  producing  the  requisi- 
tion of  emergency  to  be  required  for  the  purpose  mentioned 
**  in  the  requisition  ;  the  warrant  shall  be  executed  in  the  like 
manner,  and  all  the  provisions  of  this  Act  as  to  the  provision 
or  fhmishing  of  carriages  and  animals,  including  those  re- 
specting fines  on  officers,  non-commissioned  officers,  justices, 
"  constables,  or  o\^'nei's  of  carriages  or  animals,  shall  apply  in 
**  like  manner  as  in  the  case  where  a  justice  issues,  in  pursu- 
ance of  the  foregoing  provisions  of  this  Act,  a  warrant  for 
the  provision  of  carriages  and  animals,  and  shall  apply  to 
"  vessels  as  if  the  expression  carriages  included  vessels. 

A  Secretary  of  State  shall  cause  due  payment  to  be  made 
for  carriages,  animals,  and  vessels  fm*nished  in  pursuance  of 
"  this  section,  and  any  difference  respecting  the  amount  of  pay- 
*'  ment  for  any  carriage,  animal,  or  vessel  shall  be  determined 
"  by  a  County  Court  Judge  having  jurisdiction  in  any  place  in 
"  which  such  carriage,  animal,  or  vessel  was  furnished  or 
"  through  which  it  travelled  in  pursuance  of  the  requisition. 

"  Canal,  river,  or  lock  tolls  are  hereby  declared  not  to  be 
"  demandable  for  vessels  while  employed  in  any  service  in 
"  pursuance  of  this  section  or  retummg  therefrom.  And  any 
"  toll  collector  who  demands  or  receives  toll  in  contravention 
•*  of  this  exemption  shall,  on  summary  conviction,  be  liable  to  a 
'*  fine  not  exceeding  five  pounds  nor  less  than  ten  shillings. 

"  A  requisition  of  emergency,  purporting  to  be  issued  in 
'^  pursuance  of  this  section  and  to  be  signed  by  an  officer 
^'  therein  stated  to  be  authorised  in  accordance  with  this 
"  section,  shall  be  evidence,  until  the  contrary  is  proved,  of  its 
"  being  duly  issued  and  signed  in  pursuance  of  this  Act,  and  if 
"  delivered  to  an  officer  of  Her  Majesty's  forces  or  of  a  Secre- 
"  tary  of  State  shall  be  a  sufficient  authority  to  such  officer  to 
^  demand  carriages,  animals,  and  vessels  in  pursuance  of  this 
•*  section,  and  when  produced  by  such  officer  shall  be  conclu- 
"  sive  evidence  to  a  justice  and  constable  of  the  authority  of 
*^  such  officer  to  demand  carriages,  animals,  and  vessels  in 
«  accordance  with  such  requisition  ;  and  it  shall  be  lawftd  to 
*^  convey  on  such  carriages,  animals,  and  vessels,  not  only  the 
**  baggage,  provisions,  and  military  stores  of  the  troops  men- 


In  what 
diitrict  tbe 
pnweediligi 
must  be 


COCSTY   COUET   PRACTICE.    [Bi.  V.— Bit.  III. 

"  tioned  in  the  requisition  of  emergency,  but  ako  the  ofiBcere, 
"  soldiers,  seirantB,  women,  children,  and  other  pereons  of  and 
"  belonging  to  the  same." — 42  &  43  Vict.  c.  S3,  b.  1 12. 

It  is  to  be  noticed  that  the  above  section  does  not  confer 
jnriBdiction  npon  the  County  Com-ts,  but  upon  the  County  Court 
Judge.  And  his  jurisdiction  is  eipreBsly  confined  to  those 
cases  in  iihicli  there  is  any  dispute  with  respect  to  the  amount 
of  payment.  In  short,  the  duties  of  the  County  Court  Jndge, 
under  "The  Army  Discipline  and  Regulation  Act,  187!),"  are 
very  similar  to  those  of  an  arbitrator  to  whom  matters  of 
account  are  referred,  or  of  a  jury  called  upon  to  assess  damages. 
In  no  case,  therefore,  under  the  above  section,  will  the  County 
Court  Judge  have,  it  is  submitted,  to  determine  whether, 
owing  to  some  informality,  the  carriages,  animals,  orvesBeis, 
ought  never  to  have  been  taken. 

It  also  is  to  be  noticed  that  the  section,  above  set  ont, 
provides  that  all  the  provisions  of  the  Act  as  to  the  provision 
or  fumlBhing  of  carriageB  and  |animalB,  shall  apply  in  like 
manner  as  in  the  case  where  a  justice  issnes,  in  pursuance  of 
tlie  foregoing  provisions  of  the  Act,  a  warrant  for  the  provision 
of  carriages  and  animals,  and  shall  apply  to  vessels  as  if  the 
eitu-ession  carriages  included  vessels. 

The  practice  in  the  County  Courts,  under  "  The  Army  Dis- 
cipline and  Regulation  Act,  1879,"  will  be  regulated  aa  far  as 
possible  by  "  Tbe  County  Court  Rules,  1875,"  (rf). 

Proceedings  must  be  commenced,  it  is  to  be  noticed,  cither 
(1.)  in  the  County  Court  having  jurisdiction  in  any  place  in 
which  the  carriage,  animal,  or  vessel  supplied  was  fornisbed  ; 
or  (2.)  in  the  County  Court  having  jurisdiction  in  anyplace 
through  which  it  tra\'elleii,  in  piii'suance  of  the  requisitio 
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PROCEEDINGS    UNDER    STATUTES    CONFERRING    AN 
ADMINISTRATIVE  JURISDICTION. 

A  YERY  extensive  jurisdiction  of  an  administrative  character 
is  conferred  upon  the  County  Court  by  various  statutes  which 
specially  name  it  as  a  tribunal  to  exercise  jurisdiction 
under  them.  These  statutes  will  all  be  considered  in  the  present 
Division,  and  it  will  be  convenient  at  the  same  time  also  to 
consider  one  other  branch  of  the  administrative  jurisdiction. 

The  Acts  commonly  known  as  "  The  Trustee  Relief  Acts,"  and 
"  The  Trustee  Acts,"  confer  upon  County  Courts  that  portion 
of  their  statutory  administrative  jurisdiction  which  is  the  most 
useful  and  the  most  commonly  resorted  to  ;  and  these  Acts  will 
therefore  be  dealt  with  in  the  first  Chapter  of  this  Division. 

It  may,  in  passing,  be  mentioned  that  *'  The  Land  Transfer 
Act,  1875"  (38  &  89  Vict.  c.  87),  creates  and  confers  upon  the 
County  Courts  BJiother  possible  head  of  administrative  jurisdic- 
tion. For  it  provides  (in  section  114)  that  "  the  Court  shall,  if 
the  rules  to  be  made  under  it  so  direct,  include  the  County  Court. 
But  the  rules  made  in  pursuance  of  the  Act  direct  (Rule  68), 
that  the  expression  "  the  Court "  shall  mean  "  the  Supreme 
Court  of  Judicature."  The  County  Court  consequently  possesses, 
at  present,  no  jurisdiction  whatever  under  "  The  Land  Trans- 
fer Act,"  and  the  Act  itself  is,  moreover,  practically  a  dead 
letter.  The  following  Division  therefore  contains  no  chapter  on 
"  The  Land  Transfer  Act." 

In  the  Second  Chapter  of  this  Division  will  be  considered  a 
branch  of  eauitable  jurisdiction  of  an  administrative  character, 
which  has  already  been  referred  to  in  a  previous  page  (a),  but 
the  detailed  consideration  of  which  has  purposely  been  re- 
mitted to  the  present  Division.  The  chapter  in  question  ^vill 
deal  with  the  jurisdiction  and  proceedings  in  the  County  Court 
under  ''The  Partition  Acts,  1868  and  1876." 

The  administrative  jurisdiction  of  the  Court  is  however 
frequently  resorted  to  with  reference  to  the  property  of  married 
women,  and  accordingly  the  jurisdiction  with  respect  to  the 
"  Acknowledgments   of  Married  Women,"  and  under  "  The 

« 

(«r)  Antey  Book  11.  cap.  i.  p.  205. 
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Married  Women's  Property  Act,"  will  be  considered  in  the 
Third  and  Fourth  Chapters. 

Closely  alhed  both  with  the  subject  of  the  Trustee  Acts  and 
of  the  property  of  married  women,  is  the  kindred  subject  of 
application  as  to  the  maintenance  and  advancement  of  infante. 
The  jurisdiction  under  this  head  will  consequently  be  most 
conveniently  considered  in  this  portion  of  the  Work,  notwith- 
standing the  fact  that  there  is  no  special  statute  by  which  it  is 
governed.  It  will  accordingly  form  the  subject  of  the  Fifth 
Chapter  of  the  present  Division. 

The  subjects  hitherto  mentioned  all  have  relation  to  matters 
and  truBts  of  a  private  nature.  But  the  statutory  administra- 
tive jnriBdiction  is  also  exercised  with  regard  to  many  matters 
of  a  public  nature.  The  subject  of  proceedings  under  "  The 
Charitable  Trusts  Acts  "  will  accordingly  form  the  Sixth  Chapter 
of  this  Division.  The  winding  up  of  public  companies  will  be 
considered  in  the  Seventh  Chapter.  Proceedings  on  the  disso- 
lution of  literary  and  frieudly  societies  will  form  the  Eighth 
Chapter.  The  Ninth  and  last  Chapter  will  be  devoted  to  pro- 
ceedings under  "  The  Local  Loans  Act,  1875." 
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PROCEEDINGS    UNDER    STATUTES    CONFERRING    AN 
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CHAPTER  I. 

PROCEEDINGS  UNDER  THE  TRUSTEE  RELIEF  ACTS  AND  THE 

TRUSTEE  ACTS. 

"The  County  Courts  Act,  ISCJi"),"  28  &  29  Vict.  c.  09, 
gives  the  County  Court  all  the  power  and  authority  of  the 
Court  of  Chancery  "  In  all  proceedings  under  the  Trustees 
**  Relief  Acts,  or  uuder  the  Trustee  Acts,  or  under  any  of  such 
**  Acts,  in  which  the  trust  estate,  or  fund  to  which  the  proceed- 
**  ing  relates,  shall  not  exceed  in  amount  or  value  the  sum  of  five 
"  hundred  pounds  *'  (a).  It  is  proposed  in  this  Chapter  to  con- 
sider :  (I.)  The  payment  into  Court  of  trust  monies  under  the 
Tnistee  Relief  Acts.  (II.)  Orders  under  the  Trustee  Acts  as 
to  the  vesting  and  disi)osal  of  trust  property  ;  and  (III.)  Pro- 
ceedings by  trustees  to  obtain  from  the  Court  advice  and  direc- 
tions under  the  Trustee  Acts. 


Section  I. — The  Pay3£ent  into  Court  of  Monies  under 

The  Trustee  Relief  Acts. 

The  jurisdiction  under  the  Acts  for  the  relief  of  trustees  is  Jurisdiction, 
best  described  by  setting  out  the  sections  of  the  Acts  by  which 
such  jurisdiction  is  conferred. 

"  The  Trustee  Relief  Act,  1847,"  provides  as  follows  :— 
"  'Whereas  it  is  expedient  to  provide  means  for  better  secur-  Trustees  may 
ing  trust  funds,  and  for  relie\ing  trustees  from  the  responsi-  pay  t™»t 
bility  of  administering  trust  funds  in  cases  where  they  are  rjf "l?  ^ItacV 
desirous  of  being  so  relieved  :  Be  it  enacted,  &c..  That  all  and^securities* 
"  trustees,  executors,  administrators,  or  other  persons,  having  into  the  Court 

(a)  Sect.  1,  Bubsect.  5,  set  out  in  full,  ante,  pp.  200,  201. 
TOL.   II.  3  X 
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"  in  their  hands  any  monies  belonging  to  any  tmst  whatsoever, 
"  or  the  major  part  of  them,  ehall  be  at  hbcrtj,  on  filing  an 
"  affidavit  Bhortlr  describing  the  instrnmeDt  creating  the  tmst, 
"  according  to  Hie  best  of  their  knon-ledgc  and  belief,  to  pay 
"  the  game,  with  the  pririty  of  the  Accountant-General  of  the 
"  High  Coml  of  Chancery,  into  the  bank  of  England,  to  the 
"  acconnt  of  such  Acconntant-Gencral  in  the  matter  of  the 
"  particular  trust  (describing  the  same  by  the  names  of  the 
"  parties,  as  accorately  as  may  be,  for  the  purpose  of  distin- 
"  gniahing  it),  in  tmst  to  attend  the  orders  of  the  said  Court  : 
"  and  that  all  trustees  or  other  persons  having  any  annuities  or 
'■  stocks  standing  in  their  name  in  the  books  of  the  (iovemor 
"  and  Company  of  the  Bank  of  England 

" or  any  government  or  par- 

"  liamentary  securities  standing  in  their  names,  or  in  the  names 
•'  of  any  deceased  persons  of  whom  they  shall  I*e  personal 
"  representatives,  npon  any  trusts  whatsoever,  or  the  major 
"  put  of  them,  shall  be  at  hberty  to  transfer  or  deposit  such 
"  stocks  or  senirities  into  or  in  the  name  of  the  said  Accoant- 
"  ant-General,  with  his  privity,  in  the  matter  of  the  particular 
"  trust  (describing  the  same  as  aforesaid),  in  trust  to  attend 
"  the  orders  of  the  said  Court  ;  and  in  every  such  case  the 
'*  receipt  of  one  of  the  cashiers  of  the  said  bank  for  the  money 
"  BO  paid,  or,  in  the  case  of  stocks  or  securities  the  certificate 
"  of  the  proper  officer,  of  the  transfer  or  deposit  of  such  stocks 
"  or  securities,  shall  be  a  sufficient  discharge  to  such  trustees 
"  or  other  persona  for  the  money  so  paid,  or  the  stocks  or 
"  secnrities  so  transferred  or  deposited." — 10  &  11  Tict.  c.  96, 
a.1. 

"And  be  it  enacted,  That  such  orders  as  shall  eeem  fit  shall 
"  be  from  time  to  time  made  by  the  Hiah  Court  of  Chance 
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"  Rolls  may  direct  any  such  suit  or  suits  to  be  instituted." — 10 
&  11  Vict.  c.  96,  8.  2.* 

"The  Trustee  Relief  Act,    1849,"  12  &  13  Vict.  c.  74,  Tlie  Trustee 
amends  the  Act  of  1847,  and  enacts  as  follows  : —  liditfAct^ 

"  Whereas  difficulties  have  arisen  in  the  transfer  of  securi-  1849. 
"  ties  vested  in  tnistees  in  certain  cases  under  the  proAisions  ^'*^«'w^^<*, 
•*  ot  an  Act  passed  in  the  Session  of  Parliament  holden  in  the  ^' 
"  tenth  and  eleventh  years  of  the  reign  of  Her  present  IMajesty, 
"  intituled  '  An  Act  for  better  securing;  trust  funds,  and  for  the 
"  relief  of  trustees,'  and  it  is  expedient  to  make  further  proA-i- 
"  sion  for  carrying  into  effect  the  objects  of  the  said  recited 
"  Act  :  Be  it  therefore  enacted,  &c.,  That  if  upon  any  jKjtition 
presented  to  the  liord  Chancellor  or  IMaster  of  the  Rolls  m 
the  matter  of  the  said  Act  it  shall  appear  to  the  Judge  of 
"  the  Court  of  Chancery  before  whom  such  petition  shall  be 
"  heard  that  any  monies,  annuities,  stocks,  or  securities  are 
"  vested  in  any  persons  as  tnistees,  executors,  or  administratoi*8, 
or  otherwise,  upon  trusts  within  the  meaning  of  the  said 
recited  Act,  and  that  the  major  ])art  of  such  persons  are 
desirous  of  transferring,  paying,  or  delivering  the  same  to 
"  the  Accountant-General  of  the  High  Court  of  Chan-  , 
"  eery  under  the  provisions  of  the  said  recited  Act,  but  that 
"  for  any  reason  the  concurrence  of  the  other  or  others  of  them 
"  cannot  be  had,  it  shall  be  lawful  for  such  Judge  as  aforesaid 
"  to  order  and  direct  such  transfer,  payment,  or  delivery  to  be 
made  by  the  major  part  of  such  persons  without  the  concur- 
rence of  the  other  or  others  of  them  ;  and  where  any  such 
monies  or  Government  or  Parliamentary  securities  shall  be 
deposited  with  any  banker,  broker,  or  other  dejx)sitary,  it 
"  shall  be  laAvful  for  such  Judge  as  aforesaid  to  make  such 
"  order  for  the  payment  or  delivery  of  such  monies,  Govern- 
ment or  Parliamentary  securities,  to  the  major  part  of  such 
trustees,  executors,  administrators,  or  other  persons  as  afore- 
said, for  the  purpose  of  being  paid  or  delivered  to  the  said 
"  Accountant-General  as  to  the  said  Judge  shaH  seem  meet ; 
and  every  transfer  of  any  annuities,  stocks,  or  securities,  and 
every  payment  of  money  or  delivery  of  securities,  in  pursu- 
ance of  any  such  order,  shall  be  as  valid  and  effectual  as  if 
the  same  had  been  made  on  the  authority  or  by  the  act  of  all 
the  persons  entitled  to  the  annuities,  stocks,  or  securities  so 
'*  transferred,  or  the  monies  or  securities  so  paid  or  delivered 
respectively,  and  shall  fully  protect  and  indemnify  the 
Governor  and  Company  of  the  Bank  of  England 

" and  all  other 

**  persons  acting  under  or  in  pursuance  of  such  order.'* — 12  & 
18  Vict.  c.  74,  s.  1. 
**  The  County  Courts  Act,  1805,"  as  we  already  have  seen  (c),  Above  enact- 

(<•)  By  sect.  1,  subsect.  5,  set  out  in  fuU,  ante,  pp.  200,  201. 
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(■applied    est«ndB  the  aliove  enactments  to  Conntj-  Coiirts  in  eases  where 
J""*'         the  tnist  monies  do  not  exceed  £i>i»>  in  amonnt. 

"TheCountv  Courts  Aet,  1SG7,"  while  thus  applvin!!  the 
Act,  also  contains  the  following  enactments  : — 
itcd mij  "  ,^ny  monies,  annuities,  stocks,  or  securities  icsted  in  any 
J*™* ,  "  persons  as  tmstees,  executors,  adniinislrator^,  or  otherwise, 
i>fer  itock  "  ^P^'^  trusts  within  the  meaning;  of  an  Act  paseed  is  the 
"  session  of  Parliament  holden  in  the  tenth  and  eleventh  years 
"  of  the  reign  of  her  present  mojesty,  chapter  ninety-sis, '  for 
"  '  better  securing  trust  funds,  and  for  the  relief  of  trustees,' 
"  where  the  same  does  not  exceed  in  amount  or  value  the  sum 
"  of  five  hundred  pounds,  upon  the  filinj:  by  such  trustees  or 
"  other  persons,  or  the  major  part  of  them,  to  or  with  the 
"  registnir  of  the  County  Court  within  the  district  of  which 
"  such  persons  or  any  of  them  shall  reside,  an  affidavit  shortly 
"  dcscnbinK  (he  instrument  creatine  the  trust  according  to  the 
"  best  of  their  knowledge,  may  in  the  case  of  money  be  paid 
"  into  a  post-office  savings-bank  established  in  the  town  in 
"  which  the  County  Court  is  held  in  the  name  of  the  registrar 
"  of  such  C'ourt,  in  trust  to  attend  the  orders  of  the  Court,  and 
"  upon  such  persons  filing  with  the  registrar  the  receipt  or 
"  otJier  document  given  to  them  by  the  officer  of  the  said  bank 
"  the  registrar  shall  record  the  same,  and  give  to  them  an 
"  acknowledgment  iu  such  fomi  as  may  be  directed  by  any 
"  rule  of  practice,  which  acknowledgment  shall  be  a  snllicient 
"  discharge  to  such  persona  for  the  money  so  paid,  and  in  the 
"  case  of  stocks  or  securities  may  be  transferred  or  deposited 
"  into  or  in  the  names  of  the  treasurer  and  registrars  of  such 
"  Court,  in  tnist  to  attend  the  orders  of  the  Court,  and  the 
"  certificate  of  the  proper  oliicor  of  the  transfer  or  deposit  ot 
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whom  any  monies,  stocks,  or  securities  are  vested  as  trustees,  —To  payment 
executors,  administrators,  or  otherwise,  upon  trusts  within  the  ^o^***^  "**° 
meaning  of  10  &  11  Vict.  c.  96.    And  this  power  of  paying 
money  into  Court  may  be  exercised  by  the  iruijor  2>cirt  of  the 
above-named  persons  (e). 

The  proper  person  to  apply  for  payment  of  money  out  of  —To  payment 
Court  is.  any  person  interested  in  or  entitled  to  funds  in  Court,  °^  ^"®^  ^"' 
or  (if  need  be,  but  not  otherwise)  the  trustee  (/).  °      "^' 

"  The  County  Courts  Act,  1867,"  provides  that  trustees  Trustees  pay- 
desiring  to  pay  money  into  Court  shall  file  tlieir  affidavit  wilh  i^s  money 
the  registrar  of  the  County  Court  wUhin  the  district  of  wJUch  such  ^^^  ^'o«rt. 
trustees  or  any  of  them  shall  reside. 

The  practice  in  the  Couuty  Court  in  proceedings  under  the  Practice  in 
Act  is  regulated  by  Order  XXXI.  of  "The  County  Court  proceedings 
Rules,  1875."    The  directions  in  these  Rules  are  so  plain,  that  ""^^^^  ^^^ 
it  will  suffice  to  set  out  the  Rules  themselves  without  further 
comment 

"  The  County  Court  Rules,  187r>,''  provide  :— 

Any  person  desiring  to  pay  money,   transfer  stock,  or  Proceedings 
deposit  security  in  trust  to  attend  the  orders  of  any  County  commence  by 
"  Court,  under  section  24  of ' The  County  Courts  Act,  1867,'  ^^f^^ 
**  shall  file  with  the  registrar  of  the  County  Court  having  juris-  ^  , 
'*  diction  in  the  matter  an  affidavit,  entitled  in  the  matter  of  xxXI. 
*'  the  last  Act,  and  of  the  particular  trust,  and  setting  forth  :       ^^/^  i^ ' 
"  1 .  His  own  name,  address,  and  description  : 
**  2.  The  place  where  he  is  to  be  served  with  any  petition 
'*  or  summons,  or  any  notice  of  any  proceeding  or 
'*  order  of  the  Court  relating  to  the  trust  fund  : 
"  3.  The  amount  of  money,  stock,  or  security  which  he 
**  proposes  to  pay,  transfer,  or  deposit  in  trust  to 
**  attend  the  orders  of  the  Court : 
"  4.  A  short  description  of  the  trust  or  of  the  instrument 

"  creating  it : 
"  5.  The  names,  addresses,  and  descriptions  of  the  persons 
"  interested  in  or  entitled  to,  or  claiming  to  be 
"  interested  in  or  entitled  to  the  fund,  to  the  best 
"  of  the  knowledge  and  belief  of  the  trustee  : 
"C.  The  submission  of  the  trustee   to  answer  all  such 
"  inquiries  relating  to  the  application  of  the  money 
"  or  stock  paid  in    or    transferred,    or    security 
"  deposited,  as  the  Court  may    think  proper  to 
"  make  or  direct." — Order  XXXI.  r.  1. 
"  The    affidavit    may    be    according    to   the  form  in   the  Form  of 
Schedule  (g),  with  such  variations  as  each  particular  case  may  affidavit. 
require." — Order  XXXI.  r.  2.  Id.,  rule  2. 

(e)  Sect.  24. 

If)  Sec  Ord.  xxxi.  r.  12.  post,  p.  1(H7. 

(ff)  Appendix  II.  Form  Jfo.  226.  "The  County  Court  Rules,  1875,"  provide 
that  affidavits  under  the  Act  to  which  Ord.  xxxi.  relates  shall  be  entitled  with 
the  Act  referred  to  in  this  Order  and  Bules.    See  Schedule. 
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"  Immediately  od  the  receipt  by  the  registrar  of  the  affidavit, 
"  he  shall  indorse  thereon  a  memorandum  vf  the  daj  on  vhich 
"  the  game  was  filed,  and  when  such  affidarit  shall  be  eo  in- 
"  doreed  it  shall  be  taken  for  all  purposeB  to  have  been  duly 
"  iiled  on  the  date  so  indorsed  thereon." — Order  XXXI.  r,  3. 

"  The  peraons  filing  the  affidavit,  or  any  of  them,  may  app'y 
"to  the  rogiFtrar  to  give  to  them  a  certificate  entitled  in  the 
"  matter  of  '  The  County  Courts  Act,  18B7,'  and  of  the  parti- 
"  cular  trust,  and  under  the  seal  of  the  Court,  certifying  that 
"  the  affidavit  has  been  filed,  and  such  certificate  may  be 
"  according  to  the  form  in  the  Schedule  (it),  with  such  varia- 
"  tion  as  each  particular  case  may  require."— Order  XXXI. 
r.  4. 

"  In  tliu  case  of  money,  the  persons  filing  the  affidavit,  or 
"  any  of  them,  may,  upon  tlie  rc-ceipt  of  the  before-mentioned 
"  cci-tificate,  pay  the  money  into  a  post-office  savings-bank, 
"  under  section  24  of  'The  Counly  Courts  Aet,  1867,'  and 
"  obtain  from  the  ofiicer  of  the  bank  a  receipt  for  the  same, 
'■  and  shall  forthwitli  leave  the  said  receipt  with  the  registrar, 
"  and  tlie  i-egistnir  shall  accordingly  indorse  thereupon  a  memo- 
"  raudum  of  the  day  on  which  the  same  was  received  by  him, 
"  and  when  such  receipt  shall  be  so  indorsed  it  shall  be  taken 
"  for  all  purposes  to  have  been  duly  recorded  on  the  date  so 
"  indorsed  thereon." — Order  XXXI.  r.  5. 

"  In  the  cose  of  stocks,  the  persons  filing  tlie  affidavit,  or 
"  any  of  them,  may,  upon  the  receipt  of  the  before-mentioned 
"  certificate,  transfer  the  stocks  into  the  names  of  the  treasurer 
"  and  registrar  of  the  County  Court  mentioned  in  the  said 
"  certificate,  in  trust  to  attend  the  orders  of  the  Court,  and 
"  shall  forthwith  leave  the  transtcr  ticket  with  the  registrar, 
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"  Where  there  is  a  County  Court  in  which  there  is  not  a  I'orm. 
"  treasurer,  the  transfer  or  deposit  shall  be  made  in  the  name  Order 
*'  of  the  registrar  and  of  the  superintendent  of  the  County  XXXL 
"  Court  department  of  the  Treasury  for  the  time  being." —  "'^  ^• 
Order  XXXI .  r.  9. 

"  Immediately  after  the  recording  of  the  receipt  or  transfer  Transfer  or 
ticket,  or  the  deposit  of  the  security,  the  registrar  shall  give  deposit  where 
to  the  person  paying  in  the  said  money,  or  transferring  the  ^^  treasurer. 
**  said  stocks  or  depositing  the  security,  an  acknowledgment  or  M,  mk  10. 
"  certificate  of  such  payment  or  transfer  or  deposit,  and  such 
acknowledgment  or  certificate  may  be  according  to  the  form 
"  in  the  Schedule  (^),  with  such  variations  as  each  particular 
case  may  require.'' — Order  XXXL  r.  10. 
Immediately  after  the  recording  of  the  receipt  or  transfer  Certificate  ot 
"  ticket,  or  giving  a  certificate  of  deposit  of  security,  the  regis-  payment, 
trar  shall  cause  an  entry  to  be  made  in  the  book  heretofore  Y*"^®**'  \ 
called  the  Suits  and  Proceedings  in  Equity  Book  of  the  title  "^^^  ^  ^ 
"  of  tM particular  trust,  and  the  ainaunt  ofmonnj  m^  stock  paid  j,       i  ,, 
"  or  trati^H/erred,  or  security  deposited,  and   the    names  and      •>  **  *^     • 
"  addresses  of  the  person   or  persons  mukiny  such  payment, 
"  transfer,  or  deposit,  and  the  names  of  every  person  stated  in 
'*  the  affidavit  to  be  or  to  claim  to  be  interested  in  or  entitled 
"  to  such  money  or  stock,  and  their  addresses  and  descriptions, 
"  as  given  in  the  affidavit ;  and  the  registrar  shall  fortnwith, 
"  by  post,  send  to  each  of  such  last-mentioned  persons,  to  the 
"  adcfresses  given  in  the  affidavit,  a  notice  of  the  said  payment, 
*'  transfer,  or  deposit,  which  notice  shall  be  under  the  seal  of 
"  the  Court,    and    may    be    according   to  the  form  in   the 
"  Schedule  (Z),  with  such  variations  as  each  particular  case  may 
require." — Order  XXXI.  r.  11. 

'*  Any  person  interested  in  or  entitled  to  funds  in  Court,  or  Payment  out 
(if  need  be,  but  not  otherwise)  the  trustee,  who  desires  the  of  Court  to 
"  directions  of  the  Court  as  to  the  investment,  paying  out,  of  ^  obtained 
"  distribution  of  the  fund  or  income  thereof,  may  file  a  pti-  ^  hereon'* 
"  tion  (w)  setting  forth  shortly  the  particular  trust  in  which  he  interested 
**  applies,  and  the  substance  of  the  order  he  seeks  to  obtain,  in  funds  in 
"  and  if  the  nature  of  the  case  require  it,  he  shall  give  full  par-  Court. 
"  ticuJars  of  his  claim,  and  of  the  relief  or  remedy  to  which  he  Id.,  rule  12. 
**  claims  to  be  entitled.    The  Court,  in  adjusting  the  costs  of 
*'  the  action,  shall  inquire  at  the  instance  of  any  party  into  any 
"  prolixity,  and  shall  order  the  costs  occasioned  by  such  pro- 
"  lixity  to  be  borne  by  the  party  chargeable  with  the  same." — 
Order  XXXI.  r.  12. 

"  Where  the  application  shall  relate  to  the  capital  of  the  Order  for 
"  fund  in  Court,  the  trustee  and  all  persons  interested  in  such  service  of 
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0  Appendix  II.  Form  No.  232. 
(m)  Appendix  II.  Form  No.  227. 
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"  fond  muBt  be  eerved  with  the  petition,  nulees  the  Court  Bhall 
"  otherwise  direct ;  and  where  the  apphcation  relates  to  the 
"  income  only  of  the  trust  fund,  the  trustee  only  shall  be 
"  served  with  the  petition,  unless  the  Court  shall  otherwise 
"  direct." — Order  XXXI.  r.  13. 

"  The  County  Court  Rules,  187d,"'  pro\ide  that : — 
•'  Where  a  trustee  shall  have  availed  himself  of  the  provisions 
"of  section  :i  4  of  'The  County  Courts  Act,  1867,'  without 
"  sufficient  reason,  the  Judge  may  direct  such  trustee  to  bear 
"  his  own  costs,  and  pay  the  costs  of  any  other  parties,  or  to 
"  bear  and  pay  any  part  of  such  respective  costa,  as  the  Jud^ 
•'  shall  think  fit."— Order  XXXI.  r.  14. 

ITiia  rule  is  in  accordance  with  the  cases  of  In  iv  Foliijnano's 
Morti/ai/e(n),  and  He  Woodbiim's  Will(o),  which  decide  that  a 
trustee  who  has  improperly  paid  money  into  Court  is  liable  to 
pay  the  costs  of  application  tor  payment  out  of  Court  of  fiind 
paid  in  by  him. 
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Sectios  IL—Oruers  usdkb  "The  Trustee  Acts,"  as  to 
THE  Vesting  asd  Disposal  of  Tkirt  Property, 

The  jurisdiction  of  the  Chancery  Division  of  the  High  Conrt 
under  "The  Trustee  Acts,  1850  and  1852,"  may,  as  already 
pointed  out  (p),  be  exercised  by  the  County  Courts  where  the 
estate  or  fund  to  which  the  proceeding  relates  shall  not  exceed 
in  amount  or  value  the  sum  of  £500. 

The  Acts  known  as  "  The  Trustee  Acts,"  are  two  Acts  of 
Parliament;  one  of  which — 13  &  14  Vict.  C.  fiO,  s.  5H — was 
p^d  in  the  year  1850  ;  and  the  other  of  which — 15  &  16 
Vict.  c.  55 — was  passed  in  the  year  1852. 
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"  The  Trustee  Act,  1850,"  contains  the  following  interpre-  Interpretation 
taiion  clause  : —  clause. 

"  And  whereas  it  is  expedient  to  define  the  meaning  in  which  The  Trustee 
"  certain  words  are  hereafter  used :    It  is  declared  that  the  -^^^  ^®^^» 
**  several  words  hereinafter  named  are  herein  used  and  apphed  *•   * 
"  in  the  manner  following  respectively ;  (that  is  to  say,) 

**  The  wojrd  *  Lands '  shall  extend  to  and  include  manors, 
"  messuages,  tenements,  and  hereditaments,  corporeal 
"  and  incorporeal,  of  every  tenure  or  description, 
"  whatever  may  be  the  estate  or  interest  therein  : 

**  The  word  '  Stock '  shall  mean  any  fund,  annuity,  or 
**  security  transferable  in  books  kept  by  any  com- 
"  pany  or  society  established  or  to  be  established,  or 
"  transferable  by  deed  alone,  or  by  deed  accompanied  by 
"  other  formalities,  and  any  share  or  interest  therein  : 

"  The  word  *  Seised '  shall  be  applicable   to  any  vested 
"  estate  for  life  or  of  a  greater  description,  and  shall 
"  extend  to  estates  at  law  and  in  eciuity,  in  possession       ^ 
"  or  in  futurity,  in  any  lands  : 

"  The  word  *  Possessed '  shall  be  applicable  to  any  vested 
"  estate  less  than  a  life  estate,  at  law  or  in  equity,  in 
"  possession  or  in  expectancy,  in  any  lands  : 

"  The  words  *  Contingent  Right,'  as  applied  to  lands,  shall 
"  mean  a  contingent  or  executory  interest,  a  possi- 
"  bility  coupled  with  an  interest,  whether  the  object 
"  of  the  gift  or  limitation  of  such  interest  or  possi- 
"  bility  be  or  be  not  ascertained,  also  a  right  of 
**  entry,  whether  immediate  or  future,  and  whether 
"  vested  or  contingent : 

"  The  words  *  Convey  *  and  *  Conveyance,'  applied  to  any 
"  person,  shall  mean  the  execution  by  such  person  of 
*'  every  necessary  or  suitable  assurance  for  conveying 
"  or  disposing  to  another  lands  whereof  such  person 
"  is  seised  or  entitled  to  a  contingent  right,  either  for 
"  the  whole  estate  of  the  person  conveying  or  dis- 
"  posing,  or  for  any  less  estate,  together  with  the 
"  performance  of  all  formalities  required  by  law  to 
"  the  validity  of  such  conveyance,  including  the 
"  acts  to  be  performed  by  married  women  and 
"  tenants  in  tail  in  accordance  with  the  provisions 
*'  of  an  Act  passed  in  the  fourth  year  of  the  rei^n 
"  of  his  late  Majesty  King  William  the  Fourth, 
"  intituled  *  An  Act  for  the  Abohtion  of  Fines  and 
"  Recoveries,  and  the  Substitution  of  more  simple 
"  Modes  of  Assurance,'  and  including  also  surrenders 
"  and  other  acts  which  a  tenant  of  customary  or 
"  copyhold  lands  can  himself  perform  preparatory  to 
"  or  in  aid  of  a  complete  assurance  of  such  customary 
"  or  copyhold  lands  : 
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le  vordB  '  Assign  '  and  '  Assignment '  shall  mean  the 
"  esecution  and  performance  by  a  person  of  every 
"  necessary  or  suitable  deed  or  act  for  asaigning, 
"  snrrcnderiiig,  or  otherwise  tranaferring  lands  of 
"  vhicb  each  person  is  possessed,  either  for  the 
"  whole  estate  of  the  person  so  possessed  or  for  any 
"  less  estate  : 

e  word  'Transfer'  shall  mean  the  execntion  and  per- 
"  formance  of  every  deed  and  act  by  which  a  person 
"  entitled  to  stock  can  transfer  snch  stock  from  him- 
"  self  to  another : 

;e  words  '  Lord  Chancellor '  shall  mean  as  well  the 
"  Lord  Chancellor  of  Great  Britain  as  any  Lord 
"  Keeper  or  Lords  Commissiontre  of  the  Great  Seal 
"  for  the  time  being  : 

le  words  '  Lord  Chancellor  of  Ireland '  shall  mean  as 
"  well  the  Lord  Chancellor  of  Ireland  as  any  Keeper 
"  or  Lords  Commissioners  of  the  Great  Seal  of 
"  Ireland  for  the  time  being  : 

e  word  '  Trust '  shall  not  mean  the  dnties  incident  to 
"  an  estate  conveying  by  way  of  mor^ge  ;  hut,  with 
"this  exception,  the  words  'Trust'  and  'Trustee' 
"  shall  extend  to  and  include  implied  and  construc- 
"  tive  trusts,  and  shall  extend  to  and  include  cases 
"  where  the  trustee  has  some  beneficial  estate  or 
"  interest  in  the  subject  of  the  trust,  and  shall  extend 
"  to  and  include  the  duties  incident  to  the  office  of 
"  personal  representative  of  a  deceased  person  : 
c  word  '  Lunatic '  shall  mean  any  person  who  shall 
"  have  been  found  to  be  a  lunatic  upon  a  conunission 
the   nature   of  a   writ   de  Itmaticc 
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"  And  generally,  unless  the  contrary  shall  appear  from  the 
'*  context,  every  word  importing  the  singular  number 
.    "  only  shall  extend  to  several  persons  or  things,  and 
*'  every  word  importing  the  plural  number  shall  apply 
"  to  one  person  or  thing,  and  every  word  importing 
"  the  masculine  gender  only  shall  extend  to  a  female.'* 
—13  &  14  Vict.  c.  60,  s.  2. 
It  will  be  most  convenient  now  to  set  out  the  text  of  those  General  pro- 
sections  of  "  The  Trustee  Acts  "  which  are  of  general  applica-  ▼isioM  o( 
tion.    These  are  aa  follows  :—  Icte^-'^"''*^^ 

"  No  lands,  stock,  or  chose  in  action  vested  in  any  person  ^,    '  , 

-  upon  any  trust  or  by  way  of  mortgage,  or  any  profits  thereof,  S"  ^,^^' 

*'  shall  escheat  or  be  forfeited  to  Her  Majesty,  her  heirs  or  held  ui>on 

"  successors,  or  to  any  corporation,  lord  or  lady  of  a  manor,  or  trust  or 

"  other  person,  by  reason  of  the  attainder  or  conviction  for  any  mortgage. 

"  offence  of  such  trustee  or  mortgagee,  but  shall  remain  in  such  The  Trustee 

"  trustee  or  mortgagee,  or  survive  to  his  or  her  co-trustee,  or  -^<^^  1^^^^ 

"  descend  or  vest  in  his  or  her  representative,  as  if  no  such  ^-  '^^• 
"  attainder  or  con\iction  had  taken  place." — 13  &  M  Vict, 
c.  GO,  s.  40. 

"  Nothing  contained  in  this  Act  shall  prevent  the  escheat  or  Act  not  to 

'*  forfeiture  of  any  lands  or  personal  estate  vested  in  imy  such  prevent 

"  trustee  or  mortgagee,  so  far  as  relates  to  any  beneficial  interest  fnTt  °^  £ 

"  therein  of  any  such  trustee  or  mortgagee,  but  such  lands  or  beneficial 

"  personal  estate,  so  far  as  relates  to  any  such  ])enefi(?ial  interest,  interest. 

*'  shall  be  recoverable  in  the  same  manner  as  if  this  Act  had  jd   s  47 

"  not  passed."— 13  &  14  Vict.  c.  GO,  s.  47.  ''  ' 

"  The  Trustee  Acts,  1850  and  1852,"  confer  upon  the  Court  Powers  con- 
very  extensive  powers  to  appoint  new  trustees  and  to  make  ^®"«^  ^ 
orders  for  the  vesting  of  property.     The  cases  in  which  such  ^^.^ ».  toap- 
powers  exist  can  be  ascertained  from  the  following  sections  of  point  new 

these  Acts  : —  trustees  or  to 

"  When  any  person  is  or  shall  be  jointly  or  solely  seised  or  '"ake  orders 

possessed  of  any  lands  or  entitled  to  any  stock  upon  any  ^^**°if- 

trust,  and  such  person  has  been  or  shall  be  convicted  of  — Wlierea 

felony,  it  shall  be  lawful  for  the  Court  of  Chancery,  upon  condcted 

proof  of  such  conviction,  to  appoint  any  person  to  be  a  trus-  of  felony. 

"  tee  in  the  place  of  such  convict,  and  to  make  an  order  for  ^^^  TnisUc 

**  vesting  such  lands,  or  the  right  to  transfer  such  stock,  and  to  ^4^/  i852 

"  receive  the  dividends  or  income  thereof,  in  such  person  to  Ix)  «.  8.' 
"  so  appointed  trustee  ;  and  such  order  shall  have  the  same 
"  effect  as  to  lands  as  if  the  convict  trustee  had  been  free  from 
"  any  disability,  and  had  duly  executed  a  conveyance  or  as- 
"  sigimaent  of  his  estate  and  interest  in  the  same." — 15  &  IG 
Vict.  c.  55,  s.  8. 

"  Where  any  infant  shall  be  seised  or  possessed  of  any  lands  —Where  an 

*'  upon  any  trust  or  by  way  of  mortgage,  it  shall  be  la\vful  for  infant  is 

"  the  Court  of  Chancery  to  make  an  order  vesting  such  lands  ^"^"^  *"<^ 

*'  in  such  person  or  persons  in  such  manner  and  for  such  estate  ^^  ^**^' 
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"  SB  the  said  Court  shall  direct ;  and  the  order  shall  have  the 
"  sune  effect  as  if  the  iniant  trnstee  or  mortgagee  bad  been 
*'  twenty-one  years  of  age,  and  had  duly  executed  a  conreyance 
"  or  assignment  of  the  lands  in  the  same  manner  for  the  same 
"  estate."— 13  &  14  Vict.  c.  60,  s.  7. 

"  Where  any  infant  shall  be  entitled  to  any  contingent  right 
"  in  any  lands  upon  any  trust  or  by  way  of  mortgage,  it  shall 
"  be  lawful  for  the  Court  of  Chancery  to  make  an  order  wholly 
"  releasing  such  lands  from  such  contingent  right,  or  di^xwing 
"  of  the  same  to  sncb  petsou  or  persons  as  the  said  Court  shall 
"  direct ;  and  the  order  shall  have  the  same  effect  as  if  the 
"  iniant  had  been  twenty-one  years  of  age,  and  had  duly  exe- 
"  cutcd  a  deed  so  releasing  or  disposing  of  the  contingent 
"  right."— 13  &  H  Vict.  c.  tiO,  s.  8. 

"  When  any  infant  shall  be  solely  entitled  to  any  stock  npon 
"  any  trust,  it  shall  be  lawful  for  the  Court  of  Chancery  to 
"  make  an  order  vesting  in  any  person  or  persons  the  right  to 
"  transfer  such  stock,  or  to  receive  the  cUtidends  or  income 
"  thereof ;  and  when  any  infant  shall  be  entitled  jointly  with 
"  any  other  person  or  persons  to  any  stock  upon  any  trust,  it 
"  shall  be  lawftil  for  the  said  Court  to  make  an  order  vesting 
"  the  right  to  transfer  such  stock,  or  to  receive  the  dividends 
"  or  income  thereof,  either  in  the  person  or  persons  jointly 
"  entitled  with  the  iniant,  or  in  him  or  them  together  with  any 
"  other  person  or  persons  the  said  Court  may  appoint." — ID  & 
IC  Vict.  c.  55,  s.  3. 

"  When  any  person  solely  seised  or  possessed  of  any  lands 
"  upon  any  trust  shall  be  out  of  the  jurisdiction  of  the  Court 
"  of  Chancery,  or  cannot  be  found,  it  shall  be  lawful  for  the 
"  said  Court  to  make  an  order  vesting  such  lands  in  such  per- 
'  aon  or  nenions  in  such  manner  and  for  such  estate  as  the  said 
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"  the  Court  of  Chancery,  or  cannot  be  found,  it  shall  be  lawful  contingent 
"  for  the  said  Court  to  make  an  order  wholly  releasing  such  "«****  ^  ^* 
"  lands  from  such  contingent  right,  or  disposing  of  the  same  to  ^^  Tnut4^e 
"  such  person  or  persons  as  the  said  Court  shall  direct ;  and  the  -^^'j  IS^, 
"  order  shall  have  the  same  effect  as  if  the  trustee  had  duly  '*      • 
"  executed  a  conveyance  so  releasing  or  disposing  of  the  con- 
**  tingent  right."— 18  &  14  Vict.  c.  60,  s.  11. 

"  When  any  person  jointly  entitled  with  any  other  person  or  -^r  where  a 
**  persons  to  a  contingent  right  in  any  lands  upon  any  trust  J^*"*  ^ustee 
"  shall  be  out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  ^^  in  Unds 
"  cannot  be  found,  it  shall  be  lawful  for  the  said  Court  to  make  is  so. 
"  an  order  disposing  of  the  contingent  right  of  the  person  out  /^  g  12. 
"  of  the  jurisdiction,  or  who  cannot  be  found,  to  the  prson  or 
*'  persons  so  jointly  entitled  tis  aforesaid,  or  to  such  last-men- 
"  tioned  person  or  persons  together  with  any  other  person  or 
"  persons  ;  and  the  order  shall  have  the  same  effect  as  if  the 
**  trustee  out  of  the  jurisdiction,  or  who  cannot  be  found,  had 
*'  duly  executed  a  conveyance  so  releasing  or  disposing  of  the 
*'  contingent  right."— l:J  &  14  Vict.  c.  (10,  s.  12. 

'*  When  any  person  or  persons  shall  be  jointly  entitled  with  —Or  where 
"  any  person  out  of  the  jurisdiction  of  the  Court  of  Chancery,  o»e  ^^  several 
**  or  who  cannot  be  foimd,  or  concerning  whom  it  shall  be  un-  j!^^^  ^\ 
"  certain  whether  he  be  living  or  dead,  to  any  stock  or  chose  ^f  ^^  juris- 
"  in  action  upon  any  trust,  it  shall  he  lawful  for  the  said  Court  diction. 
**  to  make  an  order  vesting  the  right  to  transfer  such  stock,  or  j^^  g^  22. 
"  to  receive  the  di>idends  or  income  thereof,  or  to  sue  for  or 
"  recover  such  chose  in  action,  or  any  interest  in  respect  thereof, 
'*  either  in  such  person  or  persons  so  jointly  entitled  as  afore- 
"  said,  or  in  such  last-mentioned  person  or  persons  together 

with  any  person  or  persons  the  said  Coiu't  may  appoint ;  and 

when  any  sole  trustee  of  any  stock  or  chose  in  action  shall 
"  be  out  of  the  jurisdiction  of  the  said  Court,  or  cannot 
"  be  found,  or  it  shall  be  micertain  whether  he  be  living  or 
"  dead,  it  shall  be  lawful  for  the  said  Court  to  make  an  order 
"  vesting  the  right  to  transfer  such  stock,  or  to  receive  the 
"  dividends  or  income  thereof,  or  to  sue  for  and  recover  such 
**  chose  in  action,  or  any  interest  in  respect  thereof,  in  any 
"person  or  persons  the  said  Court  may  appoint." — 18  &  14 
Vict.  c.  GO,  s.  22. 

**  When  any  stock  shall  be  standing  in  the  sole  name  of  a  —Or  where 
"  deceased  person,  and  his  or  her  personal  representative  shall  ft^ck  is  stand- 
"  he  out  of  the  jurisdiction  of  the  Court  of  Chancery  or  can-  "^  ^^  ^^^ 
"  not  be  found,  or  it  shall  be  uncertain  whether  such  personal  deceased* 
"  representative  be  living  or  dead,  or  such  personal  representa-  person  whoso 
"  tive  shall  neglect  or  refuse  to  transfer  such  stock,  or  receive  representa- 
"  the  dividends  or  income  thereof,  according  to  the  direction  of  **^^  *™ 
"  the  person  absolutely  entitled  thereto,  for  the  space  of  twenty-  ""  ^^"^^-^ 
"  eight  days  next  after  a  request  in  writing  for  that  purpose  ^^'*  '•  ^'^' 
"  shall  have  been  made  to  him  by  the  person  entitled  as  afore- 
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"  BBid,  it  Bhall  be  lawful  for  the  Court  of  Chancery  to  make  an 
"  order  vestinfj  tlic  riyht  to  transfer  such  stock,  or  to  receive 
"  the  divideiitlB  or  iiiuome  thereof,  in  nny  person  or  persons 
"  whom  the  said  Court  may  appoint." — 1:1  &  14  Vict.  c.  00, 
8.  25. 

"Wlicn  any  stock  shall  Ije  standing  in  the  sole  name  of  a 
"  deceased  person,  and  his  personal  representative  shall  refuse 
"  or  iie^loct  to  tranai'er  such  stock  or  receive  the  dividends  or 
"  income  thereof  for  the  space  of  twenty-eight  days  nest  after 
"  an  order  of  the  Court  of  Chancery  for  that  purpose  shall 
"  have  been  served  upon  him,  it  shall  be  lawful  for  tlie  Court  of 
"  Chancery  to  make  an  order  vesting  the  right  to  transfer  sucli 
"  stock,  or  to  receive  the  dividends  or  income  thereof,  in  any 
"  person  or  persons  whom  the  wiid  Court  may  appoint." — 
15  &  IG  Vict.  c.  rw,  s.  r>. 

"  Where  there  sliall  have  lieen  two  or  more  persons  jointly 
"  seised  or  possessed  of  any  lands  npou  any  trust,  and  it 
"  shall  be  uncertain  which  of  such  trustees  was  the  sunivor, 
"  it  shall  be  lawful  for  the  (Jourt  of  Cliancery  to  make  an  order 
"  vesting  such  lands  in  such  person  or  persons  in  such  manner 
"  and  for  such  estate  as  the  said  Court  shall  direct ;  and  the 
"  order  shall  have  the  same  effect  as  if  the  survivor  of  sucii 
"  trustees  had  duly  executed  a  conveyance  or  nssignment  of 
"  the  lands  in  the  same  manner  for  the  same  estate." — 13  &  14 
Vict.  c.  GO,  s.  13. 

"  Where  any  one  or  more  person  or  persons  shall  have  been 
"  seised  or  possessed  of  any  lands  upon  any  trust,  and  it  shall 
"  not  he  known,  as  to  the  trustee  last  known  to  have  been 
■'  seised  or  possessed,  whether  he  be  living  or  dead,  it  sliall  bo 
'  lawful  for  tho  Court  of  Chancery  to  make  an  order  vesting 
"  such  lands  in  anch  xtotmn  or  persona  in  anch  manneif  and  fur 
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"  the  Court  of  Chancery  to  make  an  order  which  shall  wholly  *?  contingent 
release  and  discharge  such  lands  from  such  contingent  right  "«***■• 
in  such  unborn  person  or  class  of  unborn  persons,  or  to  make  ^  Trustee 
'*  an  order  which  shall  vest  in  any  person  or  persons  the  estate  ^^^*  l^^^, 
or  estates  which  such  unborn  person  or  class  of  unborn  ** 
persons  would  upon    coming   into  existence  be  seised  or 
"  possessed  of  in  such  lands." — 13  &  11:  Vict.  c.  GO,  s.  10. 

"  In  every  case  where  any  person  is  or  shall  be  jointly  or  —Or  ^^^re 
"  solely  seised  or  possessed  of  any  lands  or  entitled  to  a  con-  *^^«^®  ^^^^ 
"  tingenfc  right  therein  upon  any  trust,  and  a  demand  shall  convey  or 
"  have  been  made  upon  such  trustee  by  a  person  entitled  to  release. 
"  require  a  conveyance  or  assignment  of  such  lands,  or  a  duly  /^f.  g^  2. 
**  authorised  agent  of  such  last-mentioned  person,  requiring 
"  such  trustee  to  convey  or  assign  the  same,  or  to  release  such 
"  contingent  right,  it  shall  be  lawful  for  the  Court  of  Chancery, 
**  if  the  said  Court  shall  be  satisfied  that  such  trustee  has  wil- 
**  fully  refused  or  neglected  to  convey  or  assign  the  said  lands 
"  for  the  space  of  twenty-eight  days  after  such  demand,  to 
"  make  an  order  vesting  such  lands  in  such  person,  in  such 
"  manner  and  for  such  estate  as  the  Court  shall  direct,  or 
"  releasing  such  contingent  right  in  such  manner  as  the  Court 
"  shall  direct ;  and  the  said  order  shall  have  the  same  effect  as  if 
the  trustee  had  duly  executed  a  conveyance  or  assignment  of  the 
lands,  or  a  release  of  such  right,  in  the  same  manner  and  for 
"  the  same  estate." — 15  &  IG  Vict.  c.  55,  s.  2. 

"  Where  any  sole  trustee  of  any  stock  or  chose  in  action  — Or  where 
"  shall  neglect  or  refuse  to  transfer  such  stock,  or  to  receive  a  trustee  of 
"  the  dividends  or  income  thereof,  or  to  sue  for  or  recover  such  ^^^^  refuses 
"  chose  in  action,  or  any  interest  in  respect  thereof,  according        ^^  ®^' 
'*  to  the  direction  of  the  person  absolutely  entitled  thereto,  for  ^  Tolo^^ 
"  the  space  of  twenty-eight  days  next  after  a  request  in  writing      %l.        » 
"  for  that  purpose  shall  have  been  made  to  him  by  the  person 
"  absolutely  entitled  thereto,  it  shall  be  lawful  for  the  Court  of 
"  Chancery  to  make  an  order  vesting  the  sole  right  to  transfer 
"  such  stock,  or  to  receive  the  dividends  or  income  thereof,  or 
"  to  sue  for  and  recover  such  chose  in  action,  or  any  interest 
"  in  respect  thereof,  in  such  person  or  persons  as  the  said  Court 
"  may  appoint."— 13  &  14  Vict.  c.  GO,  s.  23. 

"  Where  any  one  of  the  trustees  of  any  stock  or  chose  in  —Or  where 
"  action  shall  neglect  or  refuse  to  transfer  such  stock,  or  to  l^^^lf 
**  receive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover  gtock  refuses 
"  such  chose  in  action  according  to  the  directions  of  the  person  to  transfer  or 
**  absolutely  entitled  thereto,  for  the  space  of  twenty-eight  days  receive  and 
**  next  after  a  request  in  writing  for  that  purpose  shall  have  Jf^^jJ^Jg 
"  been  made  to  him  or  her  by  such  person,  it  shall  be  lawful 
"  for  the  Court  of  Chancery  to  make  an  order  vesting  the  ^^^  1^0 
*'  right  to  transfer  such  stock,  or  to  receive  the  dividends  or  ^  24.       ' 
"  income  thereof,  or  to  sue  for  and  recover  such  chose  in 
"  action,  in  the  other  trustee  or  trustees  of  the  said  stock  or 
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'  I'lii'su  in  in-titm.  tir  in  any  petsr.n  or  pei-sons  ivliom  the  said 

■  t'l.an     iiwv   n]>]Hiitit    jiiintlv   nilii    such    other    trustee  or 

■  ll■u^n.v^^.■■  "  l;l  it  14  Vift.  r.'im.  s.  1'4. 

■■  Whfiv  tiny  |X'rwiii  sltall  nfirk-ut  or  refuse  to  transfur  aiiy 
-.U'.  k,  I'l'  III  ni-five  the  dividi-mls  or  iiicoun;  thereof,  or  to 

■  suo  lin'  nr  reiiivcr  any  t-hose  in  action,  or  any  interest  in 

■  ii'itji-*'!  (hcn.'or,  for  the  space  of  twenty-eifjht  days  next  after 

■  ;iu  owlcr  111'  the  <,'ourt  of  (.'banccry  for  that  purpose  shall  have 
'  l<i-t'n  wrvi'd  upon  liini,  it  shall  be  lawful  for  the  Court  of 
'  ('lniiii'ii'y  til  make  an  order  vesting  all  the  ri{;ht  of  such 

■  [n'OMni  Ut  Inirisfer  such  stock,  or  to  receive  the  dividends  or 
lui-iiuu'  thereof,  or  to  sue  for  and  recover  such  chose  in 
iictitiii,  or  any  interest  in  respci't  thereof,  in  Bticli  person  or 
]H>n(iiiiH  ns   the   said  Court   may  ap]K)iut."^l,')  &  10  Vict. 

"  And  l>e  it  cnaeted,  That  (7)  when  any  person  to  whom  any 
lands  have  Iteen  conveyed  lly  way  of  mortgage  shall  have 
<lied  without  liavin<;  entered  into  the  poaseesion  or  into  the 
receipt  of  the  rents  and  profits  thereof,  and  the  money  due 
in  respect  of  such  mortjjage  shall  have  been  paid  to  a  person 
entitled  to  receive  the  same,  or  such  last-mentioned  person 
shall  consent  to  an  order  for  the  reconveyance  of  such  lands, 
then  in  any  of  the  following  cases  it  shall  be  lawful  for  the 
Court  of  Chan(;ery  to  make  an  order  \-estinfr  such  lands  in 
such  person  or  persons  in  such  manner  and  tor  such  estate  as 
the  said  Court  shall  direct ;  that  is  to  say, 

"  When  an  heir  or  devisee  of  such  mortgagee  shall  be  out 
"  of  the  jurisdictiou  of  the  Court  of  Chancery,  or 
"  cannot !«  found : 

"  When  an  heir  or  devisee  of  such  mortijagee  Khali,  upon 
ititled  til 
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"  and  it  shall  not  be  known  who  is  his  heir  or 
"  devisee : 
"  And  the  order  of  the  said  Court  of  Chancery  made  in  any 
"  one  of  the  foregoing  cases  shall  have  the  same  effect  as  if  the 
"  heir  or  devisee  or  surviving  devisee,  as  the  case  may  be, 
**  had  duly  executed  a  conveyance  or  assignment  of  the  lands 
"  in  the  same  manner  and  for  the  same  estate." — 13  &  14  Vict, 
c.  60,  8.  19. 

"  And  be  it  enacted,  that  when  a  decree  shall  have  been  —Or  where 
"  made  by  any  Court  of  Equity  directing  the  sale  of  any  lands  *^e  Court  has 
"  for  the  payment  of  the  debts  of  a  deceased  person,  every  ^T*^**^ 
"  person  seised  or  possessed  of  such  lands,  or  entitled  to  a  con-  eg^ate  for  the 
"  tingent  right  therein,  as  heir,  or  under  the  will  of  such  de-  payment  of 
"  ceased  debtor,  shall  be  deemed  to  be  so  seised  or  possessed  or  debts. 
"  entitled,  as  the  case  may  be,  upon  a  trust  within  the  meaning  The  Trustee 
"  of  this  Act ;  and  the  Court  of  Chancery  is  hereby  empowered  Act,  1850, 
"  to  make  an  order  wholly  discharging  the  contingent  right,  *•  2^* 
"  under  the  will  of  such  deceased  debtor,  of  any  unk)m 
"  person."— 13  &  14  Vict.  c.  60,  s.  29. 

"  Where  any  decree  shall  be  made  by  any  Court  of  Equity  —Or  where  a 
**  for  the  specific  performance  of  a  contract  concerning  any  decree  has 
"  lands,  or  for  the  partition  or  exchange  of  any  lands,  or  gene-  ^^  ™"^®  *■ 
"  rally  when  any  decree  shall  be  made  for  the  conveyance  or  specific  wr- 
^^  assignment  of  any  lands,  either  in  cases  arising  out  of  the  formanoe  of 
"  doctrine  of  election  or  otherwise,  it  shall  be  lawful  for  the  contract  of 
"  said  Court  to  declare  that  any  of  the  parties  to  the  said  suit  sale— for 
"  wherein  such  decree  is  made  are  trustees  of  such  lands  or  J^'^g"*  ^^ 
"  any  part  thereof,  within  the  meaning  of  this  Act,  or  to  de-  conveyance. 
"  clare  concerning  the  interests  of  unTx)m  persons  who  might  j^  ^^  3Q 
"  claim  under  any  party  to  the  said  suit,  or  under  the  will  or      ''  '     * 
"  voluntary  settlement  of  any  person  deceased  who  was  during 
"  his  lifetime  a  party  to  the  contract  or  transactions  concerning 
"  which  such  decree  is  made,  that  such  interests  of  unborn 
**  persons  are  the  interests  of  persons  who  upon  coming  into 
existence  would  be  trustees  within  the  meaning  of  this  Act, 
and  thereupon  it  shall  be  lawful  for  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  the  Court  of  Chancery,  as  the  case 
may  be,  to  make  such  order  or  orders  as  to  the  estates,  rights, 
**  ana  interests  of  such  persons,  bom  or  unborn,  as  the  said 
"  Court  or  the  said  Lord  Chancellor  might  under  the  provi- 
**  sions  of  this  Act  make  concerning  the  estates,  rights,  and 
"  interests  of  trustees  bom    or    unbom." — 13  &  14  Vict. 
c.  60,  8.  30. 

When  any  decree  or  order  shall  have  been  made  by  any  The  Trustee 
Court  of  Equity,  directing  the  sale  of  any  lands  for  any  pur-  Act,  1852, 
"  pose  whatever,  every  person  seised  or  possessed  of  such  land,  s,  1. 
**  or  entitled  to  a  contingent  right  therein,  being  a  party  to  the 
"  suit  or  proceeding  in  which  such  decree  or  order  shall  have 
"  been  made,  and  bound  thereby,  or  being  otherwise  bound  by 
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"  Bucb  decree  or  order,  shall  be  deemed  to  be  bo  seiBed  or  po&- 

"  sessed  or  entitled  (as  the  caae  may  be)  upon  a  trust  within 

"  the  meaniDg  of '  The  Trustee  Act,  1850  ; '  and  in  every  such 

"  case  it  shall  be  lawful  for  the  Court  of  Chancery,  if  the  said 

"  Court  shall  think  it  expedient  for  the  purpose  of  canying 

"  each  sale  into  effect,  to  make  an  order  Testing  such  lands  or 

"  any  part  thereof,  for  such  estate  as  the  Court  shall  think  fit, 

"  either  in  any  purchaser  or  in  such  other  peraon  as  the  Conrt 

"  shall  direct ;  and  every  sach  order  shall  have  the  same  effect 

"  as  if  Buch  person  so  seised  or  possessed  or  entitled  had  been 

"  free  irom  all  disability,  and  had  dnlv  executed  all  proper 

"  conveyances  and  assignments  of  snch  lands  for  stich  estate." 

—15  &  16  Vict.  c.  65,  s.  1. 

—Or  wliere-  "  In  all  cases  where  it  shall  be  expedient  to  appoint  a  new 

8VOT 1  Daw        ti  trustee,  and  it  shall  be  found  inexpedient,  difHcnlt,  or  im- 

bl^^^      "  practicable  so  to  do  without  the  assistance  of  the  Court  of 

withoat  th6       "  Chancery,  it  shall  be  lawful  for  the  said  Court  to  make  an 

ud  at  the  "  order  appointing  a  new  trustee  or  new  trufltees,  whether  there 

Court.  "  be  any  existing  trustee  or  not  at  the  time  of  making  such 

The  Tniilee      "  order."— 15  &  16  Vict.  c.  55,  s.  9. 

Act,  1852,  "  And  be  it  enacted,  that  whenever  it  shall  be  expedient  to 

*■  *■  "  appoint  a  new  trustee  or  new  trustees,  and  it  shall  be  found 

The  TnuUe      "  inexpedient,  difficult,  or  impracticable  bo  to  do  without  the 

■^*^'860,       "  Bsejgtance  of  the  Conrt  of  Chancery,  it  shall  be  lawful  for  the 

1. 3S.  u  gjjj  Court  of  Chancery  to  make  an  order  appointing  a  new 

"  trustee  or  new  trustees,  either  in  Bubstitution  for  or   in 

"  addition  to  any  exiating  trustee  or  truBtees"  (r). — 18  &  14 

Vict.  c.  60,  B.  32. 

The  new  «  The  person  or  persons  who,  npon  the  making  of  such  order 

*""*"* "        "as  last  atbresaid,  shall  b«  trnetee  oi  tnwtees,  rfiall  have  all  thfl 

"  same  rights  and  powera  as  he  or  they  would  have  had  if  ap- 
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"  making  any  order  for  appointing  a  new  trustee  or  new  Court  to  vest 


"  trnste^  either  by  the  same  or  by  any  subsequent  order,  to  "«j**  **?  ®"® 


vest  the  right  to  call  for  a  transfer  of  any  stock  subject  to  the  trustees. 

trust,  or  to  receive  the  di\idends  or  income  thereof,  or  to  sue  ««    «,     . 
"  for  or  recover  any  chose  in  action,  subject  to  the  trust,  or  any  ^^^  ^g^Q 
*'  interest  in  respect  thereof,  in  the  person  or  persons  who  upon  ,.  35^       ' 
"  the  appointment  shall  be  the  trustee  or  trustees." — 13  &  14 
Vict.  c.  60,  s.  85. 

"  Any  such  appointment  by  the  Court  of  new  trustees,  and  Old  trustees 
'*  any  such  conveyance,  assignment,  or  transfer  as  aforesaid,  J»ot  to  be  dis- 
"  shall  operate  no  further  or  otherwise  as  a  discharge  to  any  ^^^^  ^"^™ 
"  former  or  continuing  trustee  than  an  appointment  of  new  _ .      ^' 
"  trustees  under  any  power  for  that  purpose  contained  in  any       '  ** 
"  instrument  would  have  done." — 13  &  14  Vict.  c.  60,  s.  86. 

The  provisions  of  the  Trustee  Acts  with  regard  to  the  Powers  under 
making  of  vesting  orders  are  not  confined  to  private  trusts,  ^j^^^- 
but  Blm  extend  to  charities.    This  is  provided  by  the  following  j^g  orders 
enactment : —  extend  to 

**And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lord  charities. 
"  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery,  Id.y  8.  45. 
"  to  exercise  the  powers  herein  conferred  for  the  purpose  of 
"  vesting  any  lands,  stock,  or  chose  in  action  in  the  trustee 
"  or  trustees  of  any  charity  or  society  over  which  charity  or 
**  society  the  said  Court  of  Chancery  would  have  jurisdiction 
**  upon  suit  duly  instituted,  whether  such  trustee  or  trustees 
**  shall  have  been  duly  appointed  by  any  power  contained  in 
**  any  deed  or  instrument,  or  by  the  decree  of  the  said  Court  of 
**  Cliancery,  or  by  order  made  upon  a  petition  to  the  said 
''  Court  under  any  statute  authorising  the  said  Court  to  make 
*^  an  order  to  that  effect  in  a  summary  way  upon  petition." 
—18  &  14  Vict.  c.  60,  s.  45. 

"  And  be  it  enacted,  that  the  powers  and  authorities  given  Powers  of 
**  by  this  Act  to  the  Court  of  Chwicery  in  England  shall  extend  Court  to 
"  to  all  lands  and  personal  estate  within  the  dominions,  planta-  ^^^^^^^  ^x 
"  tions   and   colonies    belonging    to    Her    Majesty    (except  Jf^h^iris- 
"  Scotland)."— 13  &  14  Vict.  c.  60,  s.  54.  diction. 

As  regards  lands  in  all  cases  in  which  a  vesting  order  /^,  g^  54, 
might  be  made  under  the  Act,  instead  of  such  a  vesting  order,  ^^  regards 
gome  person  may  be  directed  to  execute  a  conveyance.    Power  lands,  instead 
to  do  this  is  given  by  the  following  enactment : —  of  a  vesting 

"  In  every  case  where  the  Lord  Chancellor,  intrusted  as  o'^®^,  some 
«  aforesaid,  or  the  Court  of  Chancery,  shall,  under  the  provi-  ^"^^  ^^^ 
"  sions  of  this  Act,  be  enabled  to  make  an  order  having  the  ^o  con^y. 
"  effect  of  a  conveyance  or  assignment  of  any  lands,  or  having 
"  the  effect  of  a  release  or  disposition  of  the  contingent  right 
*'  of  any  person  or  persons,  bom  or  unborn,  it  sh^l  also  be 
^  lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
**  Court  of  Chancery,  as  the  case  may  be,  should  it  be  deemed 

*^  more  convenient^  to  make  an  order  appointing  a  person  to 

3  Y  2 
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"  convey  or  assign  such  lands,  or  release  or  diBpoee  of  such 
"  coatingcnt  right ;  and   tbe  conveyance  or  assignment,  or 
"  release  or  disposition,  of  the  person  so  appointed,  shall,  when 
"  in  conformity  with  the  terms  of  the  order  by  which  he  is 
"  appointed,  have  the  same  effect,  in  conveying  or  assigning 
"  the  lands,  or  releasing  or  disposing  of  the  contingent  right,  as 
"  an  order  of  the  Lord  Chancellor,  intmsled  as  aforesaid,  or 
"  the  Court  of  Chancery,  would  in  the  particular  case  have  had 
"  nnder  tbe  provisions  of  this  Act ;  and  in  every  case  where 
"  the  Lord  Chancellor,  intrnsted  as  aforesaid,  or  the  Court  of 
"  Chancery,  shall,  under  the  provisions  of  this  Act,  be  enabled 
"  to  make  an  order  vesting  in  any  pereon  or  persons  the  right 
"  to  transfer  any  stock  transferable  in  the  books  of  the  go- 
vernor and  company  of  the  Bank  of  England,  or  of  any  other 
company  or  society  established  or  to  be  established,  it  shall 
also  be  lawfh)  for  the  Lord  Chancellor,  intrusted  as  aforesaid, 
or  the  Court  of  Chancery,  if  it  be  deemed  more  convenient, 
to  make  an  order  directing  the  secretary,  deputy  secretaiy, 
or  accountant-general  for  the  time  being  of  the  governor 
and  company  of  the  Bank  of  England,  or  any  officer  of  such 
"  other  comjjany  or  society,  at  once  to  transfer  or  join  in  trans- 
"  ferring  the  stock  to  the  person  or  persons  to  be  named  in  the 
order  ;  and  this  Act  shall  be  a  full  and  complete  indemnity 
"  and  discharge  to  the  governor  and  company  of  the  Bank  of 
"  England,  and  all  other  companies  or  societies  and  their 
"  ofiicers  and  servants,  for  all  acts  done  or  permitted  to  be  done 
"  pursuant  thereto."— 13  &  14  Vict.  c.  GO,  s.  20. 

As  regards  stock  there  is,  in  addition  to  the  extensive 
ptiWL-rs  t't'  liinkin^'  VL'sLiag  ord(;rs,  already  set  out,  nlso  ptiwer  to 
make  an  order  directing  the  pereoas  in  whom  it  is  ve-sted  to 
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"  application  of  any  person  duly  appointed  as  a  trustee  thereof; 
"  and  that  an  order  under  any  of  the  provisions  hereinbefore 
"  contained  concerning  any  lands,  stock,  or  chose  in  action 
*'  subject  to  a  mortgage  may  be  made  on  the  application  of  any 
"  person  beneficially  interested." — 13  &  14  Vict.  c.  60,  s.  37. 

"The  County  Courts  Act,  1865,"  (28  &  29  Vict.  c.  99),  Inwhatdis- 
enacts  that  "  Proceedings  under  *  The  Trustee  Acts,  1850  and  ^^  ^'^*y 
"  1852,'  shaU  be  taken  in  the  County  Court  within  the  district  ^Jj^'tibe 
"  of  which  the  persons  making  the  application  in  any  of  them  commenced. 
"  reside  or  resides  "  (s). 

It  remains  (having  set  out  the  jurisdiction  under  these  Practice  in 
Acts,)  to  consider  the  practice  in  cases  under  "  The  Trustee  ?f^  ^^^^ 
Acts."  the  Act. 

Proceedings  under  the  Acts  are  in  all  cases  commenced  by  ~^*"^^^°P 
petition,  under  the  provisions  following  : —  petidon.       ^ 

"  Any  person  or  persons  entitled  in  manner  aforesaid  to  apply  jn    r'*^ 
"  for  an  order  from  the  said  Court  of  Chancery,  or  from  the  ^^^  ^350 
"  Lord  Chancellor,  intrusted  as  aforesaid,  may,  should  he  so  j,  40.       ' 
**  think  fit,  present  a  petition  in  the  first  instance  to  the  Court 
"  of  Chancery,  or  to  the  Lord  Chancellor,  intrusted  as  afore- 
said, for  such  order  as  he  may  deem  himself  entitled  to,  and 
may  give  evidence  by  affidavit  or  otherwise  in  support  of 
such  petition  before  the  said  Court,  or  the  Lord  Chancellor, 
"  intrusted  as  aforesaid,  and  may  serve  such  person  or  persons 
"  with  notice  of  such   petition  as  he  may  deem  entitled  to 
"  service  thereof."— 13  &  14  Vict.  c.  60,  s.  40. 

"  Subject  to,  and  in  accordance  with  the  foregoing  rules  (i)  County  Court 
"  all  proceedings  under  the  fifth  and  sixth  clauses  of  the  first  ^^^t  1876. 
section  of  *The  County  Courts  Act,  1865,'  shall  be  com-  Order 
menced  by  filing  a  petition." — Order  XXXI.  r.  15.  XXXL 

The  form  of  a  petition  under  "  The  lYustee  Acts "  will  be  *^  1^- 
found  in  the  Appendix  of  Forms  {u),  —Form  of 

The  mode  of   preparing  and  presenting  the  petition,  and  P®***^®"- 
the  general  details  of  the  procedure  will,  together  with  the  —And  pro- 
rules  by  which  it  is  governed,  be  found  in  the  Introductory  ^{^^^^^ 
Chapter  of  the  present  Book,  to  which  reference  must  be  made,  ^g  on  oUier 
The  County  Court  Rules  contain  an  order  specially  making  the  petitionB. 
rules  there  set  out  applicable   to  proceedings  under  "The 
Trustee  Act."    Such  order  is  as  follows : — 

"  Such  of  these  rules  as  relate  {it)  to  proceedings  which  prior  Bale*  *o 

us  Sect.  10,  Bubsect.  2.    Sec  ante^  p.  277. 

{t)  The  foregoing  Rules  of  this  Order  relate  generally  to  the  payment  of 
money  into  Court  under  the  Trustee  Kclief  Act,  and  they  have  already  been 
set  out  in  fuU  in  the  preceding  section  of  the  present  chapter.  See  ante^  p.  1045, 
et  9eo. 

rii)  Appendix  II.  Form  302. 

Itt)  Tne  Rule  originally  commenced  "  The  preceding  Rules  relating^*'  &c. ; 
but  **  The  County  Court  Rules,  1876,"  provide  :—  Q^^ 

**  In  Order  XXXI.  r.  21,  for  the  words  *The  preceding  Rules  relating'  the    yyvf 
«*  words  *  Such  of  these  Rules  as  relate,'  are  hereby  substituted.'*— Order  XXXI.        ,01 
r.21a.  ru&21a. 


u 


106S 


COCXTT   COCBT  PRACTICBL     [Bk.  T,— Dit.  IT, 


**  to  tbe  1st  of  \oTHDber,  1875,  vonld  luTe  been  oommenced 
"  br  K  plaint  in  eqmtj  Bball.  in  all  cases  when  tbej  are  apfdic- 
"  wk,  be  consmied  ae  extending  to  jiroceedingB  nnder  this 
-  order."^-Order  XXXI.  r.  21. 

The  evidence  for  the  hearing  mnst  be  jvepared  in  tbe  ftmn 
of  an  affidavit.  This  is  required  bj  one  of  "  Tbe  Conntj 
Cotut  Bnles,  1875,"  which  has  been  abcadj  set  ont  in  tM 
Introductory  Chapter  of  this  Book  (y). 

It  is  neceasary  here  to  consider  the  steps  which  "The 

Pnoedinp  »   Trustee  Acts  "  provide  may  be  taken  at  the  bearing  of  a  case 

the  hcuinfr       onder  them.    Snch  steps  are  as  followa  : — 

Inqniiy  Bi>r  "  Upon  the  hearing  of  any  snch  petition  it  shall  be  kwftU 

ba  diractod.       "  for  the  Baid  Court  or  for  the  said  Lord  Chancellor,  should 

TV  Tnuttt     "  it  be  deemed  necessary,  to  direct  a  reference  to  one  of  the 

Act,  1850,        "  maBters  in  ordinary  of  the  Court  of  Chancery  (z)  to  inquire 

*-  41.  "  into  jiQj  fact»  which  require  snch  an  investigation,  or  it 

"  shall  be  lawfiil  for  the  said  Conrt  or  for  the  said   Lord 

"  Chancellor  to  direct  such  petition  to  stand  over,  to  enable 

"  the  petitioner  or  petitioners  to  addnce  evidence  or  fiirtha 

"  evidence  before  the  said  Comt  or  before  the  said  Lord  Chan- 

"  cellor,  or  to  enable  notice  or  any  forther  notice  of  such 

"  petition  to  be  served  upon  any  person  or  persons." — 13  &  14 

Vict.  c.  60,  a.  41. 

_nr  ui  trtitm       "  Upon  any  petition  under  this  Act  being  presented  to  the 

"  Lord  ChanceUor,  intrusted  as  aforesaid,  or  to  the  Conrt  of 

"  Chancery,  it  shaU  he  lawlii)  for  the  said  Lord  Chancellor  or 

"  the  said  Conrt  of  Chancery  to  postpone  making  any  order 

"  upon  such  petition,  until  the  right  of  the  petitioner  or  peti- 

"  tioners  shall  have  been  declared  in  a  suit  dnlj  instituted 

"  for  that  purpcee."— 13  &  14  Vict.  <:.  &},  s.  53. 

1  the  hearing  of  any  sach  petition,  whether  s 


the  right!  of 
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^^  any  petition  or  motion  in  the  said  cause  or  matter,  to  make 
"  such  order  under  this  Act."— 13  &  14  Vict.  c.  60,  s.  43. 

"  Whenever  any  order  shall  be  made  under  this  Act,  either  —What  order 
"  by  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  by  the  ^^  ^  «>»- 
*'  Court  of  Chancery,  for  the  purpose  of  conveying  or  assigning  <^*^^- 
"  any  lands,  or  for  the  purpose  of  releasing  or  disposing  of  any  ^  Trustee 
"  contingent  right,  and  such  order  shall  be  founded  on  an  -^^18^> 
allegation  of  the  personal  incapacity  of  a  trustee  or  mort-  *' 
gagee,  or  on  an  allegation  that  a  trustee  or  the  heir  or 
devisee  of  a  mortgagee  is  out  of  the  jurisdiction  of  the  Court 
of  Chancery,  or  cannot  be  found,  or  that  it  is  uncertain  which 
"  of  several  trustees,  or  which  of  several  devisees  of  a  mort- 
"  gagee,  was  the  survivor,  or  whether  the  last  trustee,  or  the 
"  heir  or  last  surviving  devisee  of  a  mortgagee,  be  Uving  or 
"  dead,  or  on  an  allegation  that  any  trustee  or  mortgagee  has 
'^  died  intestate  without  an  heir,  or  has  died  and  it  is  not  known 
"  who  is  his  heir  or  devisee,  then  in  any  of  such  cases  the  feet 
'^  that  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court 
**  of  Chancery,  has  made  an  order  upon  such  an  allegation, 
"  shall  be  conclusive  evidence  of  the  matter  so  alleged  in  any 
"  Court  of  Law  or  Equity  upon  any  question  as  to  the  legal 
**  validity  of  the  order  :  Provided  always,  that  nothing  herein 
"  contained  shall  prevent  the  Court  of  Chancery  directing  a 
"  re-conveyance  or  re-assignment  of  any  lands  conveyed  or 
"  assigned  by  any  order  under  this  Act,  or  a  re-disposition  of 
'*  any  contingent  right  conveyed  or  disposed  of  by  such  order  ; 
**  and  it  shall  be  lawful  for  the  said  Court  to  direct  any  of  the 
**  parties  to  any  suit  concerning  such  lands  or  contingent  right 
"  to  pay  any  costs  occasioned  by  the  order  under  this  Act, 
"  when  the  same  shall  appear  to  have  been  improperly  ob- 
«  tained."— 13  &  14  Vict.  c.  60,  s.  44. 

"  Where  in  any  suit  commenced  or  to  be  commenced  in  the  —And  which 
"  Court  of  Chancery,  it  shall  be  made  to  appear  to  the  Court  by  °^^  m*y  be 
"  affidavit  that  diligent  search  and  inquiry  has  been  made  after  ^^^^of  a 
"  any  person  made  a  defendant,  who  is  onlv  a  trustee,  to  serve  defendant. 
"  him  with  the  process  of  the  Court,  and  that  he  cannot  be  jy^  Trustee 
"  found,  it  shall  be  lawful  for  the  said  Court  to  hear  and  deter-  jict  1850 
**  mine  such  cause,  and  to  make  such  absolute  decree  therein  «.  49. 
"  against  every  person  who  shall  appear  to  them  to  be  only  a 
**  trustee  and  not  otherwise  concerned  in  interest  in  the  matter 
**  in  question,  in  such  and  the  same  manner  as  if  such  trustee 
"  had  been  duly  ser\'ed  with  the  process  of  the  Court,  and  had 
'*  appeared  and  filed  his  answer  thereto,  and  had  also  appeared 
"  by  his  counsel  and  solicitor  at  the  hearing  of  such  cause  : 
"  Provided  always,  that  no  such  decree  shall  bind,  aflPect,  or  in 
<<  anywise  prejudice  any  person  against  whom  the  same  shall 
«<  be  made,  without  service  of  process  upon  him  as  aforesaid, 
"  his  heirs,  executors,  or  administrators,  for  or  in  respect  of  any 
**  estate,  right,  or  interest  which  such  person  shall  have  at  the 
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"  time  of  makiiif  aneh  decree,  for  his  o*n  use  or  b«>efit,  or 
"  othenrise  than  as  a  trasiee  aa  aforesaid." — 13  &  14  Vict, 
c  61^1,  8.  49. 
Coria  ^tj  b*  With  reference  to  the  coeta  of  the  {woceedings,  "  The  TruEtee 

fMo«t  rf        Art,  IfiSO,"  provides  ae  Follows  :— 

tbe  iMuta.  u  jj^  Lo^  Chancellor,  incrosted  as  aforesaid,  and  the  Court  - 

ne  TnuUe      "  of  Chancery,  ma  j  order  the  costs  and  eipensw  of  and  relating 
51  ****'        "  ***  *^  petitions,  orders,  directions,  conveyances,  assignmenta, 
*■     '  "  and  transfers  to  be  made  in  pnrsaance  of  this  Act,  or  any  of 

"  them,  to  be  paid  and  raised  out  of  or  from  the  lands  or  per- 
"  sonal  estate,  or  the  renta  or  prodcce  thereof,  in  respect  of 
**  which  tbe  same  respectirely  shall  be  made,  or  in  sach  manner 
*'  as  the  said  Lord  Cnancellor  or  Conrt  ^lall  think  proper." — 
IS  &  14  Vict.  c.  60,  8.  51. 
Ordirdnwa  The  order  made  at  the  bearing  mnst,  it  will  be  recollected, 
"y^T""  be  drawn  op  by  the  registrar  as  soon  as  may  be  after  it  is 

***"*'*  procured. 

—llut  be  In  addition  to  the  payment  of  OFoal  Conrt  fees  for  drawing 

■tamped  if  %      it  up,  jt  is  further  reqaired  that  if  it  be  a  vesting  order  it  i>e 

■otiDg  order,     stamped  as  a  conveyance.     For  it  is  provided  : — 

The  TnuUe  "  Every  order  to  be  made  under  •  The  Trustee  Act.  1850,'  or 

Act,  1B52,        "  this  Act,    which  shall  have  the  e^ect  of  a  conveyance  or 

<-  13.  "  assignment  of  any  lands,  or  a  transfer  of  any  snch  stock  as 

"  can  only  be  transferred  by  stamped  deed,  shall  be  chargeable 

"  with  the  like  amoant  of  stamp  dnty  as  it  would  hare  been 

"  chargeable  with  if  it  had  been  a  deed  cxecat£d  by  tbe  person 

"  or  persons  seised  or  possessed  of  such  lands,  or  entiUed  to 

"  snch  stock  ;  and  every  such  order  shall  be  dnly  stamped  for 

"  denoting  the  payment  of  the  said  duty." — 15  &  16  Vict. 

c.  55,  8.  13. 

Effect  of  ta  The  effect  of  an  order  made  nnder  "  The  Trustee  Acta  "  u 
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"  with  the  requisitions  of  the  person  in  whose  place  such  ap- 
"  pointment  shall  have  been  made,  and  shall  be  equally  indem- 
"  nified  in  complying  with  the  requisition  of  such  person  or 
persons  so  appointed  as  they  would  have  been  indemnified  in 
complying  with  the  requisition  of  the  person  in  whose  place 
such  appointment  shall  have  been  made  ;  and  after  notice  in 
"  writing  of  any  such  order  of  the  Lord  Chancellor,  intrusted 
"  as  aforesaid,  or  of  the  Court  of  Chancery,  concerning  any 
"  stock  shall  have  been  given,  it  shall  not  be  lawfiil  for  the 
Bank  of  England,  or  any  company  or  association  whatever,  or 
any  person  having  received  sucn  notice,  to  act  upon  the 
requisition  of  the  person  in  whose  place  an  appointment  shall 
"  have  been  made  m  any  matter  whatever  relating  to  the 
"  transfer  of  such  stock,  or  the  payment  of  the  dividends  or 
"  produce  thereof."-— 18  &  14  Vict.  c.  60,  s.  26. 

"  Where  any  order  shall  have  been  made  under  the  pro-  —And  to 
"  visions  of  this  Act,  either  by  the  Lord  Chancellor,  intrusted  bring  and 
"  as  aforesaid,  or  by  the  Court  of  Chancery,  vesting  the  legal  ™aintai» 
"  right  to  sue  for  or  recover  any  chose  in  action  or  any  interest  JiJ^'iJ^ 
"  in  respect  thereof  in  any  person  or  persons,  such  legal  right  _^       * 
"  shall  vest  accordingly,  and    thereupon  it    shall    l^  laAdul  y'f  \^^ 
for  the  person  or  persons  so  appointed  to  carry  on,  commence,  ^  27        ' 
and  prosecute,  in  his  or  their  own  name  or  names,  any  action, 
"  suit,  or  other  proceeding  at  law  or  in  equity  for  the  recovery 
'^  of  such  chose  in  action,  in  the  same  manner  in  all  respects  as 
"  the  person  in  whose  place  an  appointment  shall  have  been 
"  made  could  have  sued  for  or  recovered  such  chose  in  action." 
—13  &  14  Vict.  c.  60,  s.  27. 

"  Whensoever,  under  any  of  the  provisions  of  this  Act,  an  ^^e*"  obliges 
order  shall  be  made  either  by  the  Lord  Chancellor,  intrusted  v'jif !^^' 
as  aforesaid,  or  the  Court  of  Chancery,  vesting  any  copyhold  ^^  tenant ' 
"  or  customary  lands  in  any  person  or  persons,  and  such  order  directed. 
"  shall  be  made  with  the  consent  of  the  lord  or  lady  of  the  fh^  Trustee 
"  manor  whereof  such  lands  are  holden,  then  the  lands  shall.  Act,  1850, 
"  without  any  surrender  or  admittance  in  respect  thereof,  vest  «.  28. 
"  accordingly ;  and  whenever,  under  any  of  the  provisions  of 
"  this  Act,  an  order  shall  be  made    either    by    the    Lord 
"  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery, 
appointing  any  person  or  persons  to  convey  or  assign  any 
copyhold  or  customary  lands,  it  shall   be  lawful  for  such 
"  person  or  persons  to  do  all  acts  and  execute  all  instruments 
"  for  the  purpose  of  completing  the  assurance  of  such  lands  ; 
"  and  all  such  acts  and  instruments  so  done  and  executed  shall 
"  have  the  same  effect,  and  every  lord  and  lady  of  a  manor,  and 
"  every  other  person,  shall,  subject  to  the  customs  of  the 
"  manor,  and  the  usual  payments,  be  equally  bound  and  com- 
**  pellable  to  make  admittance  to  such  lands,  and  to  do  all  other 
acts  for  the  purpose  of  completing  the  assurance  thereof,  as  if 
the  persons  in  whose  place  an  appointment  shall  have  been 


Tke  Tnutee 
Art,  1862, 
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"  made,  being  free  fiTjm  any  disabCil?,  had  dnly  done  and 
"  executed  endi  acte  and  instmmenU." — 13  &  11  Vict,  c  60, 
a.  28. 

"  When  any  order  being  or  purporting  to  be  under  this  Act, 

"  or  nnder  '  The  Trnstee  Act,  1850,'  shail  be  made  by  the  Lord 

"  Chancellor  intrusted  as  aforesaid,  or  by  the  Conrt  of  Chancery, 

"  vesting  the  right  to  any  Btock,  or  Testing  the  right  to  trang- 

"  fer  any  stock,  or  vesting  the  right  to  caO  for  the  transfer  of 

"  any  stock,  in  any  person  or  persons,  in  every  Bnch  case  the 

"  legal  right  to  transfer  ench  stock  sbaU  vest  accordingly  ;  and 

the  person  or  persons  so  appointed  shall  be  anthorised  and 

empowered  to  execate  all  deecls  and  powers  of  attorney,  and 

to  perform  all  acts  relating  to  the  tnuisfer  of  anch  stock  into 

his  or  their  own  name  or  names,  or  otherwise,  to  the  ext«nt 

"  and  in  conformity  with  the  t^rms  of  the  order ;  and  the  Bank 

"  of  England,  and  all  companies  and  associations  whatever,  and 

"  all  persons,  shall  be  equally  bonnd  and  compellable  to  comply 

"  with  the  reqnisitions  of  sncb  person  or  persons  so  appointed 

^'  as  aforesaid,  to  the  extent  and  in  conformity  with  the  terms 

"  of  such    order,   as  the  said  Bank  of   England,    or    snch 

"  companies,  associations,  or  pcraons  would  have  been  bonnd 

"  and  compellable  to  comply  with   the  requisitions   of   the 

person  in  whose  place  such  appointment    shall   have   been 

made."— 15  &  IG  Vict.  c.  55,  s.  6. 

"  That  every  order  made  or  to  be  made,  being  or  pnrporting 

to  be  made  under  this  or  '  The  Trustee  Act,  1850,'  oy  the 

Lord  Chancellor  intrusted  as  aforesaid,  or  by  the  Conrt  of 

"  Chancery,  and  duly  passed  and  entered,  shall  be  a  complete 

"  indemnity  to  the  Bank  of  England,  and  all  companies  and 

**  associations  whatsoever,  and  all  persons,  for  any  act  done 

lursuant  thereto  ;  and  it  shall  not  be  neceasary  ftff  the  Bank 
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**  opinion^  advicey  or  direction  of  such  Jadge  on  any  question  22  <ift  23  Vict 
"  respecting  the  management  or  administration  of  the  trust  ^'  ^^i  *•  ^^• 
'^  property  or  the  assets  of  any  testator  or  intestate,  such  appli- 
^'  cation  to  be  served  upon  or  the  hearing  thereof  to  be  attended 
^'  by  all  persons  interested  in  such  application,  or  such  of  them 
*^  as  the  said  Judge  shall  think  expedient ;  and  the  trustee, 
^  executor,  or  administrator  acting  upon  the  opinion,  advice,  or 
**  direction  given  by  the  said  Judge  shall  be  deemed,  so  &r  as 
'<  r^ards  his  own  responsibility,  to  have  discharged  his  duty  as 
such  trustee,  executor,  or  administrator  in  the  subject-matter 
of  the  said  application  ;  provided  nevertheless,  that  this  Act 
"  shall  not  extend  to  indenmify  any  trustee,  executor,  or  ad- 
ministrator in  respect  of  any  act  done  in  accordance  with 
such  opinion,  advice,  or  direction  as  aforesaid,  if  such  trustee, 
executor,  or  administrator  shall  have  been  guilty  of  any  fraud 
or  wilfrd  concealment  or  misrepresentation  in  obtaining  such 
opinion,  advice,  or  direction  ;  and  the  costs  of  such  applica- 
^'  tion  as  aforesaid  shall  be  in  the  discretion  of  the  Judge  to 
"  whom  the  said  application  shall  be  made." — 22  &  28  Vict. 
c.  86,  s.  80. 

As  ahready  pointed  out  {h\  "  The  County  Courts  Act,  1865," 
provides  that  tne  jurisdiction  conferred  by  the  above  enactments 
on  the  Chancery  Division  of  the  High  Court,  may  be  exercised 
by  the  County  Courts  where  the  trust  estate  or  fund  does  not 
exceed  in  amount  or  value  the  sum  of  £500. 

The  proper  persons  to  apply  for  advice,  under  section  80  of  Parties. 
22  &  23  Vict.  c.  85,  are  "any  trustee,  executor,  or  adminis' 
trator  "  (c).    And  the  proper  persons  to  be  served  are  "  all  per- 
sons interested  in  such  application  "  (c). 

Trustees  applying  for  advice  from  the  County  Court,  under  in  wliat  dis- 
22  &  28  Vict.  c.  85,  should,  it  seems,  make  their  application  to  trict  applica- 
the  County  Court  within  the  district  of  which  any  of  the  cestuis  ^"^°**  ^ 
que  trust  reside.  ®' 

A  very  few  remarks  will  suffice  to  dispose  of  the  practice  in  Practice  in 
proceedings  under  the  enactment  now  being  considered.  proceedings. 

Applications  to  the  Court  by  trustees  for  advice  are  required  —Proceedings 
to  be  made  by  petition  (rf).  must  be  com- 

The  Act,  23  &  24  Vict.  c.  88  ("  An  Act  to  further  Amend  ° uu^.^ 
the  Law  of  Property  "),  enacts  that : —  _g.    ^  ^ 

"  Where  any  trustee,  executor,  or  administrator,  shall  apply  counS.     ^ 
"  for  the  opinion,  advice,  or  direction  of  a  Judge  of  the  Court  £3  <fc  24  Vict 
"  of  Chancery  under  the  thirtieth  section  of  the  Act  of  the  ^  33  «.  9. 
twenty-second  and  twenty-third  of  Her  present  Majesty, 
chapter  thirty-five,  the  petition  or  statement  shall  be  signed 
"  by  counsel,  and  the  Judge  by  whom  it  is  to  be  answered  may 

h)  Ante^  Book  II.  cap.  i.  p.  200. 
^t.  e.  3o,  8. 
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22  &  23  Vict.  e.  36,  s.  30. 
)  See  Ord.  xxxi.  r.  15,  ante,  p.  1061. 
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"  reoniie  the  petitioner  or  applicant  to  Bttend  him  hj  coonsel 

"  eitlier  in  chamber  or  in  Conrt  where  he  deems  it  neoessary 

"  to  have  the  nBsistance  of  counsel." — 23  &  24  Vict.  c.  38,  b.  9. 

Speaking  G;enerally,   the  proceedJogs  upon    a  petition  bv 

--'---  for  the  advice  of  the  Comt  are  the  same  as  on  ordi- 


naiy  petitions  ;  and  for  details  of  the  practice,  reference  most 
be  made  to  the  Introductory  Chapter  of  the  present  Book  (e). 

The  coete  of  every  apphcation,  imder  section  30  of  22  &  28 
Vict.  c.  35,  u^  by  the  express  terms  of  that  section,  in  the 
discretion  of  the  Judge  to  whom  the  application  shaU  be  made. 

(f)  See  ante,  p.  886  (t  Mf . 


BOOK  V.-DIVISION  IV. 

PROCEEDINGS  UNDER  STATUTES  CONFERRING  AN 
ADMINISTRATIVE  JURISDICTION. 


CHAPTER   11. 

JTJBISDICTION     ASD     PROCEEDINGS     m    THE    OOXJinT    CJOUBT 
UNDER  "THE  PARTITION  ACTS,    1868  AND   1876." 

In  a  previous  chapter  of  this  treatise  (a)  it  was  stated  that  Jarisdiction 
the  Comity  Courts,  by  a  recent  statute,  have  had  conferred  pcweiiied  by 
upon  them  jurisdiction  to  decree  partition.    It  is  now  proposed,  ft^^'^*^ 
in  the  present  chapter,  to  treat,  as  briefly  as  possible,  of  such  pj^rtition 
jurisdiction  and  of  proceedings  to  obtain  a  partition.  matters. 

The  Court  of  Chancery  has  long  possessed  a  jurisdiction  in  « f^^  p^r- 
matters  of  partition.    Such  jurisdiction  has  been  greatly  im-  titu>n  Acts, 
proved,  and  it  has  moreover  been  extended  to  County  Courts  18^8  jnd 
Dj  two  recent  Acts  of  Parliament :  the  first  of  which — 31  &  32  ^^^6." 
Vict.  c.  40 — was  passed  in  the  year  1868  ;  and  the  other  of 
which — 39  &  40  Vict.  c.  17 — ^was  passed  in  the  year  1876.    A 
section  in  the  latter  Act  provides  : — 

"  This  Act  may  be  cited  as  the  Partition  Act,  1876,  and  Short  title 
shall  be  read  as  one  with  the  Partition  Act,  1868."— 39  &  40  "id  con- 
Vict.  c.  17,  s.  1.  '^''^'^ 

"  This  Act  shall  apply  to  actions  pending  at  the  time  of  the  2%«  p  riUum 
**  passing  of  this  Act  as  well  as  to  actions  commenced  after  the  ^^^  iq^jq 
^*  passing  thereof,  and  the  term  ^  action '  includes  a  suit,  and  «.  i'        ' 
**  the  term  *  judgment '  includes  decree  or  order." — 39  &  40  jj   .  « 
Vict.  c.  17,  s.  2.  ' 

"  The  Partition  Act,  1868,"  provides  as  follows  :— 

^'  In  England  the  County  Courts  shall  have  and  exercise  the  in  partition 
"  like  power  and  authority  as  the  Court  of  Chancery  in  suits  <»««  under 


a 


for  partition  (including  the  power  and  authority  conferred  by  ^^^^»  County 
"  this  Act)  in  any  case  where  the  property  to  which  the  suit  j^rfJairtion^* 
"  relates  does  not  exceed  in  value  the  sum  of  five  hundred 
^'  pounds,  and  the  same  shall  be  had  and  exercised  in  like 

maimer  and  subject  to  the  like  provisions  as  the  power  and 

(a)  Book  n.  cap.  i.  p.  204,  206. 


« 
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The  Partition  "  aothority  conferred  by  Hection  one  of  the  Connty  Conrta  Act, 

Act,  1868,        «  1865."— 31  &  32  Vict.  c.  -10,  8.  12. 

*■  ^^  It  is  to  be  noticed  that  the  above  sectioD  conlen  on  the 

Comity  Courte  the  like  power  and  authority  as  the  High  Court 
in  suits  for  partition  where  the  subject  matter  does  not  exceed 
in  amount  or  value  £500.  This  jnrudiction  is  merely  concurrent 
with  that  of  the  High  Court  of  Justice.  The  latter  Court  has, 
however,  exclusive  jurisdiction  over  actions  of  partition  where 
the  subject  matter  does  exceed  the  pecuniary  limit  of  the 
County  Court  jtihsdiction.  It  has  been  recently  held  that  if  ^ 
plaintiff,  knowing  before  the  commencement  of  the  action,  that 
the  value  of  the  property  is  above  the  Connty  Court  limit  of 
value,  alleges  in  his  plaint  that  it  is  within  the  amount  which 
gives  the  Court  jurisdiction,  snch  all^ation  shall  not  {wevent 
the  diflmissal  of  the  plaint  under  section  14  of  "The  Coimty 
Court  Act,  1867"  (J).  But  that  where  the  want  of  juris* 
diction  appears  only  from  evidence  produced  a/ler  the  institu- 
tion of  the  action,  the  proper  course  is  to  order  proceedings  to 
be  transferred  to  tlie  Court  of  Chancery  undef  the  9th  section 
of  "  The  County  Court  Act,  1865  "  (0- 

It  is  not  proposed  in  this  chapter  to  treat  fully  of  the  power 
and  authority  of  the  High  Court  to  decree  partition.  All  that 
can  be  attempted  will  be  to  give  a  very  brief  ontline  of  the 
cases  in  which  such  jurisdiction  will  be  exercised.  ' 

Freehold  property  has  always  been  capable  of  partition  (d). 
And  a  statutory  power  to  partition  copyholds  and  custotnaiy 
freeholds  is  conA:rred  by  4  &  5  Vict.  c.  35,  e.  85  («).  Man<Hr8 
are  hkewise  partitionable  (/). 

Leaseholds  will  not  it  seems  be  apportioned  where  the  nature 
of  the  property  and  the  interest  of  the  parties  does  not  appear 
to  warrant  such  a  proceeding  (g).    But.  where  there  is  no  such 


Ch.  II.]      PARTITION  ACTS— JUBISDICTION  UNDER.  1071 


it 


to  the  like  provisions,  as  the  powef  and  authority  conferred 
by  section  one  of  '  The  County  Courts  Act,  1865  '  "  (k). 

The  section  of  "  The  County  Courts  Act,  1865,"  here  re- 
ferred to  has  ah^ady  been  set  out  (/),  and  the  mode  of  proceed- 
ing under  it  is  sufficiently  explained  in  Book  II.  of  this  work, 
where  the  various  steps  in  an  ordinary  action  (legal  or  equit- 
able) are  fiilly  explained. 

It  will,  therefore,  be  sufficient  in  this  place  to  consider  such  Power  to 
provisions  as  exclusively  concern  proceedings  under  "  The  Par-  ^""^  genewl 
tition  Acts."    Before  doing  so,  it  may  be  well  to  mention  that  ™Jj^ 
power  to  frame  general  orders  regulating  the  practice  in  regard 
to  partition  has  been  conferred  by  the  following  section  of 
"  The  Partition  Act,  1868  :  "— 

"  Sections  nine,  ten,  and  eleven  of  *  The  Chancery  Amend- 
"  ment  Act,  1858,'  relative  to  the  making  of  genend  orders, 
"  shall  have  effect  as  if  they  were  repeated  in  this  Act,  and  in 
"  terms  made  applicable  to  the  purposes  thereof," — 81  &  82 
Vict,  c,  40,  s.  11. 

No  general  orders  have,  however,  yet  been  framed. 

With  regard  to  parties,  "  The  Partition  Act,  1868,"  provides  Parties  to 

as  follows  : —  partition 

"  Any  person  who,  if  this  Act  had  not  been  passed,  might  *^'°'**- 
'*  have  maintained  a  suit  for  partition  may  maintain  such  suit  ^  ^'"^**"* 
"  against  any  one  or  more  of  the  parties  interested,  without  -^^  l^^t 
"  serving  the  other  or  others  (if  any)  of  those  parties ;  and  it  *'   * 
"  shall  not  be  competent  to  any  defendant  in  the  suit  to  object 
**  for  want  of  parties ;  and  at  the  hearing  of  the  cause  the 
"  Court  may  direct  such  inquiries  as  to  the  nature  of  the  pro- 
"  perty,  and  the  persons  interested  therein,  and  other  matters, 
**  as  it  thinks  necessary  or  proper  with  a  view  to  an  order  for 
"  partition  or  sale  being  made  on  further  consideration  ;  but 
all  persons  who,  if  this  Act  had  not  been  passed,  would  have 
been  necessary  parties  to  the  suit,  shall  be  served  with  notice 
"  of  the  decree  or  order  on  the  hearing,  and  after  such  notice 
shall  be  bound  by  the  proceedings  as  if  they  had  been  ori- 
ginally parties  to  the  suit,  and  shall  be  deemed  parties  to  the 
suit ;  and  all  such  persons  may  have  liberty  to  attend  the 

Eroceedings  ;  and  any  such  person  may,  within  a  time  limited 
y  general  orders,  apply  to  the  Court  to  add  to  the  decree  or 
«*  order."--31  &  82  Vict.  c.  40,  s.  9. 

The  above  section  provides  that  "  any  person,  who  if  this  Effect  of 
"  Act  had  not  been  passed,  might  have  maintained  a  suit  for  ^^^e  enact- 
"  partition  may  maintain  such  suit."    It  is,  therefore,  neces-  ^^^^ 
sary  shortly  to  enumerate  who  might  formerly  have  maintained 
partition  suits.    And  the  law  on  this  subject  will  be  found 
stated  in  a  very  useful  treatise  by  Mr.  Walker  on  the  Partition 
Acts,  where  the  authorities  are  collected  (m). 

k)  31  &  32  Vict.  c.  40,  s.  12,  ante,  pp.  1069, 1070. 
(/)  Ante,  pp.  200,  201. 
m)  Pages  3— 8. 
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It  appears  tliat  co-parceners  had  a  common  law  right  of  par- 
tition, and  that  a  similar  right  was  conferred  upon  joint  tenants 
and  tenants  in  common  (n),  whether  holding  for  life  or  for 
yeare  (o).  Tenants  by  the  cartesy  may  likewise  claim  parti- 
tion {pi,  and  tenants  tn  tail  enjoy  a  similar  right  (g). 

A  reversioner,  on  the  other  hand,  cannot  obtain  a  partition, 
for  he  has  no  estate  in  possession  (r).  And  it  is  doubtfiU 
whether  a  mortgagee  can  institute  an  action  for  a  partition  (s). 

Whether  a  person  of  unsound  mind  can  bo  plaintiff  in  a 
partition  action  would  seem  a  little  doubtfiil  (/).  It  will,  how- 
ever, presently  be  seen  that  such  a  person  can,  in  a  partition 
action,  request  a  sale  of  the  property  {«). 

Afl  regards  other  parties  unaer  disability,  such  as  married 
women  and  infants,  they  can,  it  would  appear,  institute  a 
partition  action  (x),  and  request  a  sale  of  the  property  (y). 

As  regards  the  persons  to  be  made  defendants  in  a  partition 
action,  it  will  be  sufficient  to  observe  that  section  9  of  "  The 
Partition  Act,  I8G8  "  (s),  provides  that  the  action  ma^  be  main- 
tained ^;ainst  "  any  one  or  more  of  the  parties  interested, 
"  without  serving  the  other  or  others  (if  any)  of  those  parties ; 
"  and  it  shall  not  be  competent  to  any  defendant  in  the  suit  to 
"  object  for  want  of  parties." 

The  mode  of  commencing  proceedings,  and  the  practice  upon 
such  proceedings,  are  precisely  the  same  as  in  any  onJinair 
legal  or  equitable  action  ;  and  it  is  fully  stated  in  the  Second 
Book  of  the  present  work  (a). 

The  proceedings  which  may  take  place  on  the  bearing  of  an 
action  for  partition,  and  the  powers  which  the  Court  may  then 
exercise,  now  require  consideration. 

By  a  section  in  "The  Partition  Act,  1S68,"  it  is  provided 
that:— 


u 
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"  to  the  suit,  shall  be  served  with  notice  of  the  decree  or  order 
"  on  the  hearing,  and  after  such  notice  shall  be  bound  by  the 
proceedings  as  if  they  had  been  originally  parties  to  the  suit^ 
^  and  shall  be  deemed  parties  to  the  suit ;  and  all  such  persons 
"  may  have  liberty  to  attend  the  proceedings ;  and  any  such 
**  person  may,  within  a  time  limited  by  general  orders,  wply 
**  to  the  Court  to  add  to  the  decree  or  order  "  {c), — 81  &  82  Vict. 
c.  40,  s.  7- 

This  enactment  has  been  amended  by  "  The  Partition  Act, 
1876,"  which  provides  as  follows : — 

"  Where  in  an  action  for  partition  it  appears  to  the  Court  Power  to 
"  that  notice  of  the  judgment  on  the  hearing  of  the  cause  cannot  digpenae  with 
"  be  served  on  all  the  persons  on  whom  that  notice  is  by  *  The  ■^^^  ^ 
"  Partition  Act,  1868,   required  to  be  served,  or  cannot  be  so  J^ci^  ^ 
"  served  without  expense  disproportionate  to  the  value  of  the  order  in 
"  property  to  which  the  action  relates,  the  Court  may,  if  it  special  cases. 
"  thinks  fit,  on  the  request  of  any  of  the  parties  interested  in  The  Partition 
"  the  property,  and  notwithstanding  the  dissent  or  disabihty  of  Act^  1876, 
"  any  others  of  them,  by  order,  dispense  with  that  service  on  *•  3. 
"  any  person  or  class  of  persons  specified  in  the  order,  and, 
^'  instead  thereof,  may  direct  advertisements  to  be  published  at 
'*  such  times  and  in  such  manner  as  the  Court  shall  think  fit, 
^'  calling  upon  all  persons  claiming  to  be  interested  in  such 
"  property  who  have  not  been  so  served  to  come  in  and  esta- 
"  blish  tneir  respective  claims  in  respect  thereof  before  the 
"  Judge  in  chambers  within  a  time  to  be  thereby  limited.  After 
"  the  expiration  of  the  time  so  h'mited  all  persons  who  shall 
**  not  have  so  come  in  and  established  such  claims,  whether 
"  they  are  within  or  without  the  jurisdiction  of  the  Court  (in- 
"  eluding  persons  under  any  disability),  shall  be  bound  by  the 
"  proceedings  in  the  action  as  if  on  the  day  of  the  date  of  the 
"  order  dispensing  with  service  they  had  been  served  with 
"  notice  of  the  judgment,  service  whereof  is  dispensed  with  ; 
"  and  thereupon  the  powers  of  the  Court  under  '  The  Trustee 
"  Act,  1850,  shall  extend  to  their  interests  in  the  property  to 
"  which  the  action  relates  as  if  they  had  been  parties  to  the 
"  action  ;  and  the  Court  may  thereupon,  if  it  shall  think  fit, 

direct  a  sale  of  the  property  and  give  all  necessary  or  proper 

consequential  directions." — 89  &  40  Vict.  c.  17,  s.  8. 
Where  an  order  is  made  under  this  Act  dispensing  with  Proceedings 
"  service  of  notice  on  any  person  or  class  of  persons,  and  pro-  fhere  service 
"  perty  is  sold  by  order  of  the  Court,  the  following  provisions  i*. dispensed 
"  shall  have  efiect :  '^*'*'' 

"  (1.)  The  proceeds  of  sale  shall  be  paid  into  Court  to 
"  abide  the  further  order  of  the  Court : 

(e)  No  general  orders  hare  been  made,  and  consequently  these  words,  "  any 
such  person  may,  within  a  time  limited  by  general  orders,  apply,**  &c.,  have 
no  effect.    See  Walker's  Partition  Acts,  p.  40. 

VOL.  II.  8  z 
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7%ePaHUum  "  (2.)  The  Court  ahall,  hy  order,  fii  a  time,  at  the  ezpirap 

Act,  1876,  "  tion  of  which  the  proceeds  will  be  distrihnted, 

*■  *•  "  and  may  from  time  to  time,  by  further  order, 

"  extend  that  time  i 

"  (3.)  The  Com-t  shall  direct  such  notices  to  be  given  by 
"  advertisements  or  otherwise  as  it  thjuks  best 
"  adapted  for  notifying  to  any  pereona  on  whom 
"  service  is  dispensed  with,  who  may  not  have 
"  prcvionsly  come  in  and  established  their  clatmB, 
"  the  fact  of  the  sale,  the  time  of  the  intended 
"  distribution,  and  the  time  within  which  a  claim 
"  to  participate  in  the  proceeds  must  be  made  : 

"  (4.)  If  at  the  expiration  of  the  time  so  fixed  or  extended 
"  the  interests  of  all  the  persons  interested  have 
"  been  ascertained,  the  Court  shall  distribute  the 
"  proceeds  in  accordance  with  the  rights  of  those 
"  persons : 

*'  (5.)  If  at  the  espiration  of  the  time  so  fixed  or  extended 
"  the  interests  of  all  the  peimms  interested  have 
"  not  been  ascertained,  and  it  appears  to  the 
"  Court  that  th^  cannot  be  ascertained,  or  can- 
"  not  be  ascertained  without  expense  dispropor- 
"  tionate  to  the  value  of  the  propertv  or  of  the 
"  unascertained  interests,  the  Court  shaU  distri- 
"  bnte  the  proceeds  iu  such  manner  as  appears 
"  to  the  Court  to  be  most  in  accordance  with  the 
"  rights  of  the  persons  whose  claims  to  partici- 
"  pate  in  the  proceeds  have  been  established, 
"  whether  all  those  persona  are  or  are  not  before 
"  the  Court,  and  with  such  reservations  (if  any) 
■    s  to  the  Court  may  seem  fit  in  fiivour  of  s 
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"  shall  be  suflBcient  to  claim  a  sale  and  distribution  of  the  pro-   The  Partition 
"  ceeds,  and  it  shall  not  be  necessary  to  claim  a  partition." —  -^ct,  1876, 
89  <fe  40  Vict.  c.  17,  s.  7.  *•  7. 

"  In  a  suit  for  partition,  where,  if  this  Act  had  not  been  j^  Partition 
"  passed,  a  decree  for  partition  might  have  been  made  (rf),  then  Act,  1868, 
**  if  it  appears  to  the  Court  that,  by  reason  of  the  nature  of  the  s,  3. 
"  property  to  which  the  suit  relates,  or  of  the  number  of  the 
"  parties  interested  or  presumptively  interested  therein,  or  of 
"  the  absence  or  disability  of  some  of  those  parties,  or  of  any 
*^  other  circumstance,  a  sale  of  the  property  and  a  distribution 
**  of  the  proceeds  would  be  more  benefic^il  for  the  parties 
**  interested  than  a  division  of  the  property  between  or  among 
**  them,  the  Court  may,  if  it  thinks  fit,  on  the  request  of  any 
'*  of  the  parties  interested,  and  notwithstanding  the  dissent  or 
"  disability  of  any  others  of  them,  direct  a  sale  of  the  property 
**  accordingly,  and  may  give  all  necessary  or  proper  conse- 
"  ouential  directions."— 81  &  82  Vict.  c.  40,  s.  3. 

The  power  of  directing  a  sale  instead  of  a  division  of  the  Effect  of 
property,  conferred  by  the  above  section,  may,  it  is  to  be  noticed,  *^^«  «°*^ 
be  exercised  notwithstanding  the  dissent  or  disability  of  some  of  ™®'**** 
the  parties  interested. 

A  sale  may  be  directed  by  the  Court  on  the  application  of  a  Sale  may  be 
certain  proportion  of  the  parties  interested.  This  is  provided  directed  on 
by  the  foUowing  section  of  "  The  Partition  Act,  1868  :  "—  of  o^^°of 

"  In  a  suit  for  partition,  where,  if  this  Act  had  not  been  a  moiety  or 
"  passed,  a  decree  for  petition  might  have  been  made,  then  if  upwards. 
"  the  party  or  parties  interested,  indi\idually  or  collectively,  to  The  Partition 
"  the  extent  of  one  moiety  or  upwards  in  the  property  to  which  Act^  1868, 
**  the  suit  relates,  request  the  Court  to  direct  a  sale  of  the  pro-  s.  4. 
**  perty  and  a  distribution  of  the  proceeds  instead  of  a  division 
"  of  the  property  between  or  among  the  parties  interested,  the 
**  Court  snail,  unless  it  sees  good  reason  to  the  contrary,  direct 
"  a  sale  of  the  property  accordingly,  and  give  all  necessary  or 
"  proper  consequential  directions." — 31  &  32  Vict.  c.  40,  s.  4. 

The  sections  already  set  out  do  not  enable  a  sale  to  take  Sale  may  be 
place  at  the  request  of  parties  under  disability,  and  no  power  ordered  at 
to  this  effect  was  contained  in  the  Act  of  1868.    The  law  ^^^^^e* 
has,  however,  been  amended  in  this  respect,  by  "  The  Partition  dL»bmty. 
Act,  1876,"  which  provides  as  follows  : — 

"  In  an  action  for  partition  a  request  for  sale  may  be  made  The  Partition 
"  or  an  undertaking  to  purchase  given  on  the  part  of  a  married  Aety  1876, 

woman,  infant,  person  of  unsound  mind,  or  person  under  any  «•  ^• 

other  disability,  by  the  next  friend,  guardian,  committee  in 
"  lunacy  (if  so  authorised  by  order  in  lunacy),  or  other  person 
"  authorised  to  act  on  behalf  of  the  person  under  sucn  dis-  • 

*^  ability,  but  the  Court  shall  not  be  bound  to  comply  with  any 


« 
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d)  Ai  to  the  exact  meoxung  of  these  words,  see  Pri^or  t.  Fryor^  L.  R.  19  £q. 

8  z  2 


Ail«  par- 
chase  of  (hue 

The  Partition 
Act,  ISOS, 


CODNTT    COUKT   PEACTICB.    fBx.  V^Dir.  TV. 

"  Bach  request  or  andcrtaking  on  the  part  of  an  ia&iit  nnless 
"  it  appear  that  the  Bale  or  purchase  will  be  for  hie  benefit." — 
89  &  40  Vict.  c.  17,  s.  C. 

Where,  in  purauauce  of  the  atatutory  powers  above  noticed,  a 
Bale  is  directed,  the  following  provisions  of  "  The  Partition  Act, 
1868,"  apply  :— 

"  In  a  suit  for  partition,  where,  if  this  Act  hod  not  been 
"  pasBcd,  a  decree  for  partition  might  have  been  made,  then  if 
"  any  party  interested  in  the  property  to  which  the  snit  relates 
"  request  the  Court  to  direct  a  sale  of  the  property  and  adistri- 
"  bution  of  the  proceeds  instead  of  a  division  of  the  property 
"  between  or  among  the  parties  interested,  the  Court  may,  if  it 
"  thinks  fit,  nnleaa  the  otner  partiea  interested  in  the  property, 
"  or  some  of  them,  nndertaJie  to  purchase  the  share  of  the 
"  party  requesting  a  sale,  direct  a  sde  of  the  property,  and  give 
"  all  necessary  or  proper  consequential  directiona,  and  in  case  of 
"  such  undertaking  being  given  the  Court  may  order  a  valna- 
"  tion  of  the  share  of  the  party  requesting  a  sale  in  such 
"  manner  as  the  Court  thinks  fit,  and  may  give  all  necessary  or 
"  proper  consequential  directions." — 31  &  32  Vict.  c.  40,  s.  5. 

"  On  any  sale  under  this  Act  the  Court  may,  if  it  thinks  fit, 
"  allow  any  of  the  parties  interested  in  the  property  to  bid  at 
'*  the  sale,  on  such  terms  as  to  nonpayment  of  deposit,  or  as  to 
"  settine  off  or  accounting  for  the  purchase-money  or  any 
"  part  uicreof  instead  of  paying  the  same,  or  as  to  any  other 
"  matters,  as  to  the  Court  seem  reasonable." — 31  &  32  Vict. 
c.  40,  s.  6. 

"  Section  thirty  of  '  The  Trustee  Act,  1850,'  shall  extend 
"  and  apply  to  cases  where,  in  suita  for  partition,  the  Court 
"  directs  a  sale  instead  of  a  division  of  the  property." — 31  & 
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"  participation  of  the  excluded  person  in  the  proceeds  of  the  The  Parittion 
"  previous  sale,  and  shall  to  that  extent  be  applied  in  or  -^^^  1®^* 
"  towards  payment  to  that  person  of  the  share  to  which  he  **  °' 
"  would  have  been  entitled  in  the  proceeds  of  the  previous  sale 
"  if  his  claim  thereto  had  been  established  in  due  time." — 
39  &  40  Vict.  c.  17,  s.  6. 

An  absolute  discretion  as  to  costs  in  partition  actions  is  Oosts. 
vested  in  the  Court  by  the  following  section  of  "  The  Partition 
Act,  1868  :  "— 

'*  In  a  suit  for  partition  the  Court  may  make  such  order  as  The  Partitum 
**  it  thinks  just  respecting  costs  up  to  the  time  of  the  hearing.*'  Act,  1868, 
—31  &  32  Vict.  c.  40,  s.  10.  i- 10. 


BOOK  V.-DmSION  IV. 

PROCEEDINGS    UNDER    STATUTES    COXFERRINO    AN 
ADMINISTRATIVE  JURISDICTION. 


CHAPTER    III. 


The  "Act  for  tbe  Abolition  of  Fines  and  Recoveries" 
enables  (a)  a  married  woman  to  convey  by  deed  any  real  pro- 
perty {b)  belonging  to  ber,  and  a  later  enactment  enables  her 
similarly  to  convey  her  reversionary  intere&t  in  personal  pro- 
perty (of  which  she  was  previonsly  unable  to  dispose). 

Bnt  any  deed  executed  by  a  married  woman  mnst  be 
"  acknowledged  "  by  ber  in  accordance  with  a  section  in  the 
following  terms  coutained  in  "  The  Act  for  the  Abolition  of 
Fines  and  Recoveries  "  :— 

"  Krerj  deed  to  be  execnted  by  a  married  woman  for  any  of 
* '  '  nited  by 
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"  The  County  Court  Act,  1856,"  provides  as  follows : —  Sucji  acknow- 

"  Any  acknowledgment  to  be  made  by  any  married  woman  Je<^ppcnt  may 
of  any  deed  under  the  Act  of  the  third  and  fourth  years  of  JJ^  County'* 
the  reign  of  His  late  Majesty  King  William  the  Fourth,  Court  Judge, 
chapter  seventy-four,  may  be  received  by  a  Judge  of  a  19  ^  20  Vict, 
County  Court  in  the  same  manner  as  such  acknowledgment  c.  108, «.  73.' 
may  be  received  by  a  Judge  of  a  superior  Court." — 19  &  20 
Vict.  c.  108,  s.  73. 

The  acknowledgment  of  a  deed  is  not  impeachable  by  reaaon  Interest  in  the 
only  of  the  Judge  or  other  party  before  whom  the  same  was  ^^^^^  ^^^ 
taken  being  interested  {e).  ^^ 

Before  the  acknowledgment  is  taken,  the  fee,  which  is  now  p^^  ^^ 
£1,  must  be  impressed  upon  the  certificate  (/).  knowledg-' 

The  supplemental  EuleS'  of  Hilary  Term,  1884,  moreover  ments. 
provide  as  follows : — 

"And  it  is  further  ordered.  That  where  more  than  one 
^*  married  woman  shall  at  the  same  time  acknowledge  the  same 
"  deed,  respecting  the  same  property,  the  fees  directed  by  the 
"  said  rules  to  be  taken,  shall  be  taken  for  the  first  acknow- 
ledgment only. 

"  And  the  fees  to  be  taken  for  the  other  acknowledgment  or 
acknowledgments,  how  many  soever  the  same  may  be,  shall 
"  be  one-half  of  the  original  fees,  and  so  also,  where  the  same 
"  married  woman  shall  at  the  same  time  acknowledge  more 
*'  than  one  deed  respecting  the  same  property. 

"  And  where,  in  either  of  the  above  cases,  there  shall  be 
"  more  than  one  acknowledgment,  all  such  acknowledgments 
**  may  be  included  in  one  certificate  and  affidavit. 

"  In  every  case  the  acknowledgment  of  a  lease  and  re-lease 
**  shall  be  considered  and  paid  for  as  one  acknowledgment 
"  only." 

The  practice  upon  taking  an  acknowledgment  of  a  deed  by  a  Practice, 
married  woman  is  as  follows  : — 

(1.)  The  first  thing  to  be  done,  where  a  mwried  woman  (1.)  Produc- 
desires  to  make  an  acknowledgment  of  a  deed,  is  for  her,  upon  *»on  of  the 
her  executing  the  same,  or  afterwards,  to  produce  the  deed  to  f^knowied  ed 
the  County  Court  Judge  for    the  purpose  of   making  the         °      ^ 
acknowledgment  {g), 

(2.)  The  second  step  to  be  taken,  is  the  separate  examination  (2.)  Separate 
of  the  married  woman  by  the  County  Court  Judge.    On  this  examination 
subjex5t  "  The  Act  for  the  Abolition  of  Fines  and  Recoveries "  <>^  *  "»"^«^ 
provides  as  foUows :—  ''°"^- 

"  Such  Judge,  master  in  chancery,  or  commissioners  afore-  Judge,  &c., 
"  said,  before  he  or  they  shall  receive  the  acknowledgment  by  ^ior^  receir- 
"  any  married  woman  of  any  deed  by  which  any  disposition,  }^|J^^f '^" 
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6)  17  &  18  Vict.  c.  76:  «.  1. 
/ )  Afi  to  the  certificate,  seepostf  p.  1081  et  sea. 
)  3  &  4  Will.  IV.  c.  74,  B.  79,  auic,  p.  1078  et  teq. 
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■'«*«^^«  "  teleaae,  Bnirender,  or  extiDgaishmeiit  shall  be  made  by  her 
tin  muristT  i>  under  this  Act,  shall  exaniine  her,  apart  from  her  hoHband, 
"  toaching  her  knowledge  of  ench  deed,  aod  shall  aec^-teia 
"  whether  she  freelj  and  voluntarily  consent  to  sach  deed,  and, 
"  tmless  she  fr^ly  and  Toluntarilj  consent  to  such  deed,  shall 
"  not  permit  her  to  acknowled^  the  same  ;  and  in  each  case 
"  BQch  deed  shall,  so  fiir  as  relates  to  the  execution  thereof  by 
"  such  married  woman,  be  void."— 3  &  4  IViU.  IV.  c,  H, 
S.80. 

The  separate  examination  of  a  married  woman  under  this 
section  onght  to  take  place,  not  only  in  the  absence  of  the 
husband,  whose  presence  is  expressly  forbidden  by  this  section, 
but  also  in  the  absence  of  any  one  connected  with  the  hus- 
band (A).  The  acknowledgment  of  a  married  woman  who  is 
deaf  and  dnmb  may  be  t^en,  pronded  ahe  is  [ocvioasly  ex- 
amined and  made  aware  of  tbe  nature  of  the  transaction  by 
dgns,  and  she  dgnifies  her  assent  in  like  manner  (t). 

(3.)  In  the  third  place,  we  come  to  the  acknowledgment 
itself.  This  is  simply  a  verbal  admission  or  statement  made 
by  the  married  woman,  in  the  presence  of  the  County  Court 
Jndge,  after  snch  enqoiries  as  he  may  be  pleased  to  make  on 
the  enbject,  that  the  deed  produced  by  her  is  her  act  and 
deed  (k). 

(4.)  The  fourth  step  in  the  proceedings  is  of  a  two-fold  cha- 
racter. It  consists  in  tbe  Judge's  signing  and  giving  a  certifi- 
cate  of  acknowledgment. 

The  mfmorandiim  is  indorsed  on  the  deed  itself,  or  written  at 
the  foot  of  it,  and  is  to  the  effect  that  the  deed  was  produced 
and  acknowledged  hy  the  married  woman  after  her  separate 


txamiu.iii.m  ;  uud  with  r^LwrJ  w<  li.i  ctii^js.-,iU\  it  is  a  Mjvu-.Ue 
doouiiieut,  wTJtten  on  parcBment,  and  statta  officially  what  has 
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'  to  which  acknowledgment  the  said  waa  examined  by  me 

'  for,  tM],  separately  and  apart  from  her  husband,  touching  her  know- 
'  ledge  of  the  contents  of  the  said  deed  and  her  consent  thereto,  and 
<  decmred  the  same  to  be  freely  and  voluntarily  executed  by  her.' 


it 

4i 
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"  And  the  same  Judge,  master  in  chancery  or  commissioners,  And  also  sign 
shall  also  sign  a  certificate  of  the  taking  of  such  acknow-  a  certificate, 
ledgment,  to  be  written  or  engrossed  on  a  separate  piece  of 
parchment,  which  certificate,  subject  to  any  alteration  which 
may  from  time  to  time  be  directed  by  the  Court  of  Common 
Pleas,  shall  be  to  the  following  effect ;  videlicet, 

*  These  are  to  certify  that  on  the  day  of  in  the  year 

'  one  thousand  eight  hundred  and  ,  before  me  the  under- 

*  signed  (7),  appeared  personaUy  the  wife  of 

'  and  nroducea  a  certain  indenture,  marked  [here  add  the  mark]y  bear-, 
'  ing  date  the  day  of  ,  and  made  between  [insert 

'  the  names  of  the  parties^  and  acknowledged  the  same  to  be  her  act 
'  and  deed :  and  I  do  hereoy  certify  that  the  said  was,  at 

'  the  time  of  her  acknowledlging  the  said  deed,  of  fuU  age  and  complete 
'  understanding,  and  that  she  was  examined  by  me  apart  from  her 
'  husband  touching  her  knowledge  of  the  contents  of  the  said  deed,  and 
'  that  she  freely  and  Tolimtarily  consented  to  the  same.' " — 3  &  4  WiU. 
IV..C.  74,  8.  84. 

The  General  Rules  of  Hilary  Term,  1834,  framed  by  the  ProviBions 
Court  of  Common  Pleas,  pursuant  to  3  &  4  Will.  IV.  c.  74,  are  ^^^ 
still  operative  (wi),  and  expressly  provide  that  the  certificate  of  form  "memo« 
acknowledgment  shall  be  in  the  form  contained  in  the  last  random  and 
mentioned  Act  (n).    However,  a  certificate  of  acknowledgment  certificate  of 
which  merely  stated  that  a  married  woman  was,  as  the  com-  »ckno^l«^" 
missioners  believed,  of  fiill  age,  was  allowed  to  be  filed  {o).  ^^^ 

It  is  to  be  noticed  that  section  84  of  3  &  4  Will.  IV.  c.  74,  Power  of  Com- 
provides,  with  respect  both  to  the  memorandum  and  certificate  ™**^  ^^®"  *? 
of  acknowledgment,  that  it  is  "  subject  to  any  alteration  which  ^^^fi^J^.*^ 
may  from  time  to  time  be  directed  by  the  Court  of  Commoji 
Pleas."    This  power,  conferred  upon  the  Court  of  Common 
Pleas,  may  now,  it  is  submitted,  be  exercised  by  the  Common 
Pleas  Division  of  the  High  Court  (jp),  which  has  accordingly 
power  to  vary  the  form  of  the  certificate  where  the  justice  of 
the  case  requires  it,  and  the  Act'  cannot  otherwise  be  carried 
into  effect  {q). 

The  Court  of  Common  Pleas  refused  to  allow  the  amend-  Decisions. 
ment  of  the  certificate  of  the  acknowledgment  by  a  married 
woman  of  a  deed  conveying  an  interest  in  land,  where  the 
certificate  erroneously  stated  the  acknowledgment  of  the  deed 
to  have  been  taken  on  a  particular  day  (r).     So  where  a 

(/)  Here  insert  the  name  of  the  County  Court  Judge  recei?ing  the  ao« 
knowledgment. 

[m)  38  &  39  Vict.  c.  77,  s.  21. 
[n)  R.  G.  H.  T.  4,  post,  pp.  1082—1084. 
(o)  Hx  parte  Willie,  7  C.  B.  N.  S.  303;  6  Jur.  N.  S.  201. 
]p)  36  &  37  Vict.  c.  66,  s.  34. 
In  re  Lake^  1  Scott,  80. 
In  re  Millard,  6  C.  B.  753. 
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certificate  snd  the  aflidaTit  thereof,  stated  the  party  to  hare 
executed  deeda  of  leaee  and  release,  whereas  she  executed  the 
latter  only,  the  Court  refused  to  allow  the  certificate  to  be 
amended  (s). 

Where  &  Judge  has  given  a  certificate  of  acknowledgment 
nnder  3  &  4  Will.  IV.  c.  74,  and  it  is  lost  before  it  is  lodged,  the 
Common  Pleaa  Division  of  the  High  Coiirt  haa  no  power  it 
seems  to  authorise  the  Judge  to  give  a  fresh  one  {/)-  Though 
it  would  seem  that  if  a  fresh  one  be  given  it  will  be  valid  (u). 

(5.)  Fifthly— The  acknowledgment  having  been  duly  taken, 
and  his  certificate  of  the  acknowledgment,  an  affidavit  veriMng 
the  same  must  be  prepared,  and  it  and  the  certificate  both 
lodged  together  with  the  proper  oificer  of  the  Common  Pleas 
Division  of  the  High  Court.  For  "The  Act  for  the  Abolition 
of  Fines  and  Recoveries  "  provides  as  follows : — 

"  Every  snch  certificate  aa  aforesaid  of  the  takii^  of  an 
"  acknowledgment  by  a  married  woman  of  any  such  deed  as 
"  aforesaid  together  with  an  affidavit  by  some  person  veriiying 
"  the  same,  and  the  signature  thereof  by  the  party  by  whom 
"  the  same  shall  purport  to  be  signed  shall  be  lodged  with 
"  some  officer  of  the  Court  of  Common  Pleas  at  Westminster 
"  to  be  appointed  as  hereinafter  mentioned ;  and  snch  officer 
"  shall  examine  the  certificate,  and  see  that  it  ie  dnly  signed 
"  either  by  some  Judge  or  Master  in  Chancery  or  by  two  com- 
"  mimioners  appointed  pursuant  to  this  Act,  and  duly  verified 
"  by  affidavit  as  aforesaid,  and  shall  also  see  that  it  contains 
"  such  statements  of  particnlara,  as  to  the  consent  of  the 
"  married  woman,  as  shall  from  time  to  time  be  required  in 
"  that  behalf ;  and  if  all  the  requisites  in  this  Act  in  regard  to 
"  the  certificate  shall  have  been  complied  with  then  snch  officer 
''^all  cause  the  said  certificate  and  the  affidavit  to  be  filed  of 
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join  in  the  affidavit,  that  one  or  more  of  the  deponents)  knew 
the  person  or  persons  making  such  acknowledgment :  and 
'*  that  at  the  time  of  making  snch  acknowledgment,  the  person 
or  persons  making  the  same  was  or  were  of  fiill  age  and 
competent  understanding  (x) :  and  that  one  at  least  of  the 
'^  commissioners  taking  such  acknowledgment,  to  the  best  of 
^^  his,  deponent's,  knowledge  and  belief,  is  not  in  any  manner 
**  interested  in  the  transaction  giving  occasion  for  the  taking 
"  of  such  acknowledgment,  or  concerned  therein  as  attorney, 
"  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or 
^  agent  so  interested  or  concerned,  and  that  the  names  and 
*'  residences  of  the  said  commissioners,  and  also  the  place  or 
'^  places  where  such  acknowledgment  or  acknowledgments  shall 
''  be  taken,  shall  be  set  forth  in  such  affidavit :  md  that  pre^ 
**  viotisly  to  such  acknowledgment  being  taken^  the  deponent  had 
"  inquired  of  such  married  woman  (or  if  more  than  one  of  each 
"  of  such  married  women),  whether  she  intended  to  give  up  her 
**  interest  in  the  estate  to  he  passed,  and  also  the  answer  given 
**  thereto ;  and  where  any  such  married  woman  in  answer  to 
^*  such  inquiry  shall  declare  that  she  intends  to  give  up  her  in- 
terest mthout  any  provision,  the  deponent  shall  state  that  he 
**  has  no  reason  to  doubt  the  truth  of  such  declaration,  and  he 
verily  believes  the  same  to  be  true.  And  where  any  provision 
lias  been  agreed  to  be  m^ade,  the  deponent  shall  state  that  the 
same  has  been  made  by  deed  or  writing,  or  if  not  actually  made 
before  that  the  terms  of  the  intended  provision  have  been  re* 
**  duced  into  writitig,  which  deed  or  ivriting  he  verily  believes 
has  been  produced  to  the  said  {Judge)  {Master,  or)  Com- 
missioners. 
And  it  is  hereby  further  ordered,  that  the  affidavit  shall 
"  state  the  parish  or  several  parishes,  or  place  or  several  places, 
"  and  the  county  or  counties,  in  which  the  several  premises 
"  wherein  any  such  married  woman  shall  appear  to  be  interested, 
shall  by  deed  be  described  to  be  situate. 

And  it  is  hereby  further  ordered,  that  the  affidavit  shall  be 
in  the  form  hereimto  annexed  {y),  subject  to  such  variations  as 

{zS  As  to  this  jmrt  of  the  affidavit,  see  infra. 
(y;  The  following  is  the  Form: — 

"  IN  THE  HIGH  COURT  OF  JUSTICE. 

"  Common  Pleas  Division. 

"  A,  B.  of  in  the  of  ,  Oentleman, 

"  one  of  the  Solicitors  of  the  Supreme  Court,  maketh  oath  and  saith  that 

*'  he  knows  the  wife  of  in  the  Certificate  hereunto  annexed  men- 

**  tioned,  and  that  the  Acknowledgment  therein  mentioned  was  made  by  the 

'*  said  and  the  Certificate  signed  by  the  Judge  or  Master, — or  by 

^  A.  B.  of  &c.,  and  C,  D.  of,  &c.,  the  Commissioners  in  the  said  Certificate  men- 

'*  doned, — on  the  day  and  year  therein  mentioned,  at  in  the  of 

"  in  the  presence  of  this  Deponent^  and  that  at  the  time  of  making  such 

**  Acknowledgment  the  said  was  of  lull  age  and  competent  understand- 

"  ing,  and  that  the  said  knew  the  said  Acknowledgment  was  intended  to 

<*  pass  her  estate  in  the  premises  respecting  which  such  Acknowledgment  was  made. 

**  \And  this  Deponent  further  8aith,th<U  to  the  beet  ofthie  LepmentU  knowledge 
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"  the  circumBtanc«e  of  the  case  shall  render  necessaiy,  or  snch 
"  affidavit  may  be  made,  where  it  is  fonnd  convenient  by  one 
"  of  the  said  commissioners,  with  such  variation  in  the  form 
"  thereof  as  shall  be  necessary  in  that  behalf." 

And  the  rules  of  1862  in  addition  provide  aa  follows  i-~ 

"  From  and  after  the  first  day  of  Easter  Term  next,  iDchisive, 
"  every  affidavit  of  the  verification  ot  ^.'ertificatee  of  acknow- 
"  ledgments  of  deeds  of  married  women,  except  as  hereinafter 
"  provided,  shall  be  drawn  np  in  the  first  person,  and  shall  be 

divided  into  paragraphs,  and  every  paragraph  shall  be  nnm- 
"  bered  conaecntively,  and  as  nearly  as  may  be  shall  be  confined 
"  to  a  distinct  portion  of  the  subject :  Provided  that  this  rnle 
"  shall  not  be  applicable  to  any  snch  affidavits,  where  the 

acknowle%nients  have  been  taken   oat  of   England    and 

Wales  nnder  special  commissions  issued  prior  to  the  said 
"  first  day  of  Easter  Term  next  (2)."— R.  G.  M.  T.  r.  1. 

The  affidavit  should  be  on  parchmenl,  not  on  pajKr ;  but  it 
wUl  be  filed,  though  written  on  paper  {aj. 

As  regards  alterations  in  the  affidavit,  whether  in  the  stiiiiw 
of  interli?teafions  or  erasures,  if  they  be  in  important  part;-,  the 
affidavit  will,  it  appears,  be  rejected,  unless  evidence  \&  forth- 
coming to  show  that  the  alterations  were  made  before  it  was 

_ -~{ot  the  taid  A.  B.— or  titt 

■In  laid  Comrniiiianeri  u  mt)~iii  any  tnanntr  inttrattd 
"  iH  lilt  truntactim  giring  occanon  far  tuth  AektuHcledameni,  or  mutrtitd 
"  lAfl-nn  Of  Solicilor,  or  ageni,  or  a>  CUrk  to  any  Solintor,  or  Agmt,  m 
'■  inlerttitd  «r  cimctmti.']  And  this  deponent  further  uiUi,  that  prerioiu  ta  tha 
"  --'-'  '*' '-' lan)  making  thr  —■■'  '-' '-^ •  ■— 
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sworn  (b).    If,  on  the  other  hand,  the  alterations  be  immalerialy 
the  affidavit  will  be  allowed  to  pass  without  objection  (c). 

The  form  of  affidavit  of  verification  provided  by  the  Rules  And  ahould 
of  Hilary  Term,  1834,  should  be  followed,  in   all  cases,  as  follow  the 
closely  as  pjossible.    However,  where  an  affidavit  varied  from  ^^  P"*" 
such  form  in  its  title   and   commencement,  it  was,  notwith- 
standing,  allowed  to  pass,  as   the  affidavit   was   one  upon 
which  perjury  could  be  assigned  {d).    And  where  in  the  deed 
of  conveyance,  certificate  of  acknowledgment,  and  affidavit  of 
verification,  a  married  woman  was  described  as  the  reputed 
wife  of  A.  B.,  otherwise  B.  C,  spinster,  the  certificate  and 
affidavit  were  directed  by  the  Court  to  be  filed  (e). 

In  the  recent  case  of  In  re  Packer  {f\  the  Court  of  Common 
Pleas  ordered  a  certificate  of  acknowledgment,  and  affidavits 
verifying  it,  to  be  filed,  though  the  affidavits  did  not  strictly 
comply  with  the  rules  of  Hilary  Term,  1834,  it  being  shown 
that  under  the  circumstances,  it  was  impossible  to  obtain 
affidavits  in  accordance  with  those  rules,  and  that  the  affidavits 
did  comply  with  all  the  provisions  of  3  &  4  Will.  IV.  c.  74. 

It  is  to  be  noticed  that  these  rules  provide  that  the  affidavit  Affidayit  m 
verifying  the  certificate  shall  be  made  by  some  practising  soli-  *J  *8®»  *^» 
eitor,  who  must,  amongst  other  things,  depose,  that, at  the  time  ^^^d^oman 
of  the  making  of  the  acknowledgment,  the  person  making  the  may  be  made 
same  was  of  fiill  age  and  competent  understanding.    A  sup-  by  a  penon 
plemental  rule,  however,  was  areerwards  framed  to  meet  cases  ^^^,  ****^  * 
where  a  solicitor  cannot  himself  depose  to  this  effect.    The  rule  ■^®****'' 
in  question  is  as  follows  : — 

"  It  is  ordered,  that  from  and  after  the  last  day  of  this  term, 
where  such  parts  of  the  affidavit,  verifying  the  certificate  of 
acknowledgment  taken  in  pursuance  of  the  late  Act*  of  Par- 
liament, respecting  fines  and  recoveries,  as  state  *  the  depo- 
nent's knowledge  of  the  party  making  the  acknowledgment, 
and  her  being  of  full  age  ; '  cannot  be  deposed  to  by  a  com- 
missioner, or  by  an  attorney  or  solicitor,  the  same  may  be 
"  deposed  to  by  some  other  person,  whom  the  person  before 
"  whom  the  affidavit  shall  be  made  shall  consider  competent  so 
«  to  do."— R.  G,  H.  T.  1834,  r.  1. 

This  rule  does  not,  however,  dispense  with  the  necessity.  Decisions  aa 
which  still  exists,  of  some  competent  person  deposing  to  the  to  this, 
age  and  soundness  of  mind  of  the  person  making  the  acknow- 
ledgment.   And    the   decisions  as  to  the   sufficiency  of  the 
statutory  affidavit  verifying  an  acknowledgment,  show  clearly 

(b)  As  to  interlineations^  see  Re  Bingle^  15  C.  B.  449 ;  Re  Worthington,  6 
C.  B.  611 ;  Re  Page,  5  Dowl.  &  L.  47& ;  Re  Faaan,  6  C.  B.  436 ;  i2<f  Tiernev, 
15  C.  B.  761.  As  to  erasures,  ace  Re  Millard,  6  Dowl.  &  L.  86 ;  Anon..  16  C.  B. 
674  ;  Re  Tiemey,  ubi  supra;  Re  Dentott,  6  C.  B.  N.  S.  287. 

(e)  See  Anon.,  16  C.  B.  574. 

(d)  Re  Shaw,  3  M.  &  G.  236. 

(0  Ex  parte  Francis,  5  C.  B.  498 ;  17  L.  J.  C.  P.  110. 

If)  L.B.6C.P.  424. 
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that  the  Courts  are  dieposed  to  adhere  literally  to  the  re- 
qnirements  of  the  statnte.  Thus,  it  has  been  held  that  the 
affidavit  most,  in  general,  state  posiiitvit/,  and  not  ae  a 
matter  of  beliff  merely,  that  the  woman  is  of  full  age. 
Otherwise  the  certificate  will  not  be  filed  (g).  But,  as  already 
stated,  a  certiJUate  which  merely  stated  the  belvf  of  the  com- 
missioner that  the  married  woman  was  of  full  age,  was 
allowed  to  be  filed  Ih). 

The  Entea  of  Hilary  Tenn,  1834,  require  that  the  certifi- 
cate and  affidavit  of  verification  shall  be  filed  within  a 
specified  time.    They  provide  as  follows : — 

"  And  it  is  hereby  ftirther  ordered,  that  the  certificates  and 
affidavits  verifying  the  same,  shall,  within  one  month  &om 
the  making  the  acknowledgment,  be  delivered  to  the  proper 
officer  appointed  onder  the  said  Act ;  and  that  the  officer 
shall  not  after  that  time  receive  the  same  withoot  the  direction 
of  the  Court  or  a  Judge." 

However,  the  Court  of  Common  Pleas  allowed  a  certificate  of 
acknowledgment,  and  affidavit  verifying  the  same,  to  be  re- 
ceived and  filed  by  the  proper  officer  after  a  lapse  of  sis  years, 
upon  an  affidavit  showing  that  the  feilure  to  comply  with  the 
rule  of  Hilary  Term,  4  Wm.  IV.,  arose  from  inadvertency,  and 
upon  being  satisfied  (by  affidavit)  that  the  property  had  been  bo 
dealt  with  in  the  interim,  that  no  one  could  be  prejudiced 
thereby  (*).  And,  in  another  case,  where  thirteen  years  had 
elapsed  since  the  acknowledgment,  the  Oomt  allowed  the  certi- 
ficate to  be  filed,  and  an  affidavit  verif^ng  it  filed  {k). 

The  affidavit  of  verification  may,  it  wonld  appear,  be  filed 
subsequently  to  the  filing  of  the  certificate  (/). 


BOOK  V-DIVISION  IV. 

PROCEEDINGS    UNDER    STATUTES    CONFERRING    AN 
ADMINISTRATIVE  JURISDICTION. 


CHAPTER  IV. 

JURISDICTION  AND  PROCEEDINGS  UNDER  "THE  MARRIED 
women's  PROPERTY  ACT,  1870." 

"  The  Married  Women's  Property  Act,  1870,"  confers  npon  Jurisdiction 
the  Connty  Court  a  twofold  jurisdiction.    (1)  It  gives  the  of  County 
Courts  concurrent  jurisdiction  with  the  High  Court,  in  any  ^JSf'iS^ed 
question  "  between  husband  and  wife,  as  to  property  declared  Women's  Pro- 
"  by  this  Act  to  be  the  separate  property  of  the  wife "  {a),  pcrty  Act^ 
(2)  Secondly  it  confers  on  the  County  Court  power  to  appoint  1870,"  is 
a  trustee  of  a  pohcy  of  insurance  effected  by  any  married  man  ^^^^^^^ 
on  his  own  life,  and  expressed  upon  the  face  of  it  to  be  for  the 
benefit  of  his  wife  or  of  his  wife  and  children,  or  any  of  them  {h). 
It  will  be  most  convenient  to  consider  separately  the  two  kinos 
of  jurisdiction  thus  created  by  the  Act. 


Sbchon  I. — ^Jurisdiction  and  Proceedings  in  questions 
BETWEEN  Husband  and  Wife  as  to  the  Wife's 
Separate  Property. 

The  following  sections  of  "The    Married  Women's  Pro-  Separate 

perty  Act,  1870,"  declare  what  shall  be  separate  property  ^f*^^^ 

under  the  Act.    They  are,  therefore,  set  out  in  this  place  :  women^created 

"  The  wages  and  earnings  of  any  married  woman  acquired  or  by  "  The  Mar- 

"  gained  by  her  after  the  passing  of  this  Act  in  any  employ-  ried  Women's 

"  ment,  occupation,  or  trade  in  which  she  is  engaged  or  which  fji?^^  ^^ 
"  she  carries  on  separately  from  her  husband,  and  also  any         . 

"  money  or  property  so  acquired  by  her  through  the  exercise  of  ^*™;^  ^ 

**  any  literary,  artistic,  or  scientific  skill,  and  all  investments  of  ^^i^ 
*'  such  wagesy  earnings,  money,  or  property,  shall  be  deemed 


(a)  33  &  34  Yict.  c.  93,  s.  9,  past,  pp.  1090,  1091. 
(^)  33  &  34  Yict.  c.  93,  s.  Ki.post,  pp.  1091, 1092. 
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"  and  takea  to  be  property  held  and  settled  to  her  separate 
"  use,  independent  of  any  husband  to  whom  she  may  be  married, 
"  and  her  receipts  alone  shall  be  a  good  discharge  for  Btich 
"  wages,  earnings,  money,  and  property." — 33  &  Si  Vict.  c.  93, 
i.  1. 

"  Notwithstanding  any  provision  to  the  contrary  in  the  Act 
"  of  the  tenth  year  of  George  the  Fourth,  chapter  twenty-tonr, 
"  enabling  the  commissioners  for  the  rednction  of  the  National 
'*  Debt  to  grant  life  annnities  and  annuities  for  terms  of  yean, 
"  or  in  the  Acts  relating  to  savings  banks  and  post-office 
"  savings  banks,  any  deposit  hereafter  made,  and  any  annuity 
"  granted  by  the  said  commissioners  under  any  of  the  said 
"  Acts  in  the  name  of  a  married  woman,  or  in  tne  name  of  a 
"  woman  who  may  marry  afl«r  such  deposit  or  grant,  shall  be 
"  deemed  to  be  the  separate  property  of  such  wqman,  and  the 
"  same  shaU  be  accounted  for  and  paid  to  her  as  if  she  were 
"  an  unmarried  woman  ;  provided  that  if  any  such  deposit  ia 
"  made  by,  or  such  annuity  granted  to,  a  married  woman  by 
"  means  of  moneys  of  her  husband  without  his  consent,  the 
"  Court  may,  upon  an  application  under  section  nine  of  this 
"  Act,  order  auch  deposit  or  annuity  or  any  part  thereof  to  be 
"  paid  to  the  husband."— 33  &  34  Vict.  c.  93,  s.  2. 

"  Any  married  woman,  or  any  woman  about  to  be  married, 
"  may  apply  to  the  governor  and  company  of  the  Bank  of 
"  England,  ot  to  the  governor  and  company  of  the  Bank  ot 
"  Ireland,  by  a  form  to  be  provided  by  tne  governor  of  each 
"  of  the  said  banks  and  company  for  that  pnipose,  that  any 
"  Bom  forming  part  of  the  pubhc  stocks  and  funds,  and  not 
"  being  less  than  twenty  pounds,  to  which  the  woman  so  apply- 
"  ing  is  entitled,  or  which  she  is  about  to  acquire,  may  be 
"  transferred  to  or  made  to  stand  in  the  books  of  the  t 
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"  tached,  and  to  which  the  woman  so  applyin":  i'b  entitled,  may  her  separate 
"  be  registered  in  the  books  of  the  said  company  in  the  name  P^pe^y- 
"  or  intended  name  of  the  woman  as  a  married  woman  entitled  The  Married 
"  to  her  separate  use,  and  it  shall  be  the  duty  of  such  directors   ^<w*^w« 
"  or  managers  to  register  such  shares  or  stock  accordingly,  and  {^70^^  4  ^ 
the  same  upon  being  so  registered  shall  be  deemed  to  be  the  *  ** 

separate  property  of  such  woman,  and  shall  be  transferred 
and  the  dividends  and  profits  paid  as  if  she  were  an  unmarried 
woman  ;  provided  that  if  any  such  investment  as  last  men- 
tioned is  made  by  a  married  woman  by  means  of  moneys  of 
"  her  husband  without  his  consent,  the  Court  may,  upon  an 
"  application  under  section  nine  of  this  Act,  order  such  invest- 
"  ment,  and  the  dividends  and  profits  thereon,  or  any  part 
"  thereof,  to  be  transferred  and  paid  to  the  husband/' — 33  &  34 
Vict.  c.  93,  s.  4. 

"  Any  married  woman,  or  any  woman  about  to  be  married,  —Property 
"  may  apply  in  writing  to  the  committee  of  management  of  °^  man-ied 
"  any  industrial  and  provident  society,  or  to  the  trustees  of  any  f^^™,j"y  °  „. 
"  friendly  society,  benefit  building  society,  or  loan  society,  duly  dustrial,'  or 
"  registered,  certified,  or  enrolled  under  the  Acts  relating  to  provident 
"  such  societies  respectively,  that  any  share,  benefit,  debenture,  societies  rc- 
"  right,  or  claim  whatsoever  in,  to,  or  upon  the  funds  of  such  p*®^  ^ 

~  *  her  separate 

"  society,  to  the  holding  of  which  share,  benefit,  or  debenture  property. 
"  no  liabiHty  is  attached,  and  to  which  the  woman  so  applying  j^  Married 
"  is  entitled,  may  be  entered  in  the  books  of  the  society  in  the   iy(yffiea'8 
"  name  or  intended  name  of  the  woman  as  a  married  woman  Property  Ad, 
"  entitled  to  her  separate  use,  and  it  shall  be  the  duty  of  such  1870,  «.  5. 
"  committee  or  trustees  to  cause  the  same  to  be  so  entered,  and 
"  thereupon  such  share,  benefit,  debenture,  right,  or  claim  shall 
be  deemed  to  be  the  separate  property  of  such  woman,  and 
shall  be  transferable  and  payable  with  all  dividends  and  pro- 
"  fits  thereon  as  if  she  were  an    unmarried  woman  ;    pro- 
vided that  if  any  such  share,  benefit,  debenture,  right,  or 
claim  has  been  obtained  by  a  married  woman  by  means  of 
moneys  of  her  husband  Anthout  his  consent,  the  Court  may, 
upon  an  application  under  section  nine  of  this  Act,  order  the 
same  and  the  dividends  and  profits  thereon,  or  any  part  there- 
"  of,  to  be  transfen*ed  and  paid  to  the  husband." — 83  &  34 
Vict.  c.  93,  s.  5. 

"  Nothing  hereinbefore  contained    in  reference  to  moneys  But  a  deposit 
"  deposited  in  or  annuities  granted  by  savings  banks  or  moneys  J^  moneys  in 
"  invested  in  the  funds  or  in  shares  or  stock  of  any  company  gj^it^„ 
"  shall  as  against  creditors  of  the  husband  give  validity  to  any  invalid. 
"  deposit  or  investment  of  moneys  of  the  husband  made  in  r^j^  Married 
"  fraud  of  such  creditors,  and  any  moneys  so  deposited  or  in-   JVomen's 
"  vested  may  be  followed  as  if  this  Act  had  not  passed." — 33  Property  Act, 
&  84  Vict.  c.  93,  8.  6.  1870,  s.  6. 

"  Where  any  woman  married  after  the  passing  of  this  Act  Pereonal  pro- 
"  shall  during  her  marriage  become  entitled  to  any  personal  pertyofamar- 
ToL.  II.  .4a 
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"  property  as  next  of  kin  or  one  of  the  next  of  kin  of  an  intCB- 
"  tatc,  or  to  any  Biim  of  money  not  exceeding  two  hundred 
"  pounds  under  auy  deed  or  will,  such  pro|KTty  ^all,  subject 
"  and  without  prejudice  to  the  trusts  of  auy  settleinont  aftiect- 
"  ing  the  Banie,  Iwlong  to  the  ivoinan  for  her  separate  use,  and 
"  her  receipts  alone  shall  he  a  fwod  discliai^e  for  the  Bamc." — 
SS  &  :tt  Viet.  u.  :)ii.  a.  7. 

"  Where  any  freehold,  copyhold,  or  cnstomaryhold  property 
"  shall  descend  upon  any  woman  married  after  the  passiu-r 
"of  tliis  Act  as  lieiress  or  co-heiress  of  nn  intestate,  the  rents 
"  and  profits  of  such  property  shall,  subject  ami  without  pre- 
"  jiidice  to  the  trusts  of  any  settlement  uftectin^  the  same, 
"  belong  to  such  woman  for  her  separate  use,  and  her  receipt* 
'■  alone  shaU  be  a  good  discharge  for  the  same." — 33  &  34  Viet, 
c.  u:l,  8.  8. 

It  is  also  jffovided  that  a  married  woman  may  in  respect 
of  bcr  Boi»arate  jjroperty,  sue  and  be  sued  alone.  Such  pro- 
vision is  OS  follows  ; — 

"  A  married  woman  may  maintain  nn  action  in  her  own 
"  name  for  the  recovery  of  any  wages,  earnings,  money,  and 
"  property  by  this  Act  declariKl  to  be  lier  sei»arato  property, 
"  or  of  uuy  property  Iwloiigiug  to  her  before  marriajre,  and 
"  wbicli  her  hiishaud  shall,  by  MTiting  under  his  band,  have 
"  agreed  with  her  shall  belong  to  her  after  marriage  as  Iier 
"  separate  ])roi>ertr,  and  sliu  shall  have  in  Jier  own  name  the 
"  same  remedies,  both  civil  and  criminal,  against  all  persons 
"  whomsoever  for  the  protection  and  security  of  such  wages, 
"  earnings,  money,  and  property,  and  of  any  chattels  or  other 
"  property  parchased  or  obtained  bj  means  thereof  for  her 
"  own  use,  as  if  such  wages,  earnings,  money,  chattels,  and 
red  to  her  as  un  unmarried  i 
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same  Judge  made  in  a  pending   suit  or   on   an   equitable 

plaint  wonld  have  been,  and  the  Judge  may,  if  either  party 
"  so  require,  hear  the  application  in  his  private  room." — 83 
&  34  Vict.  c.  93,  s.  9. 

An  application,  under  section  9  of  "  The  Married  Women's  Parties  to 
Property  Act,  1S70,"  may  be  made  by  either  husband  or  wife,  P^^ediDgs. 
as  is  expressly  provided  by  that  section  (c). 

Proceedings  under  this  section  (section  9)  of  the  Act  are  In  what  dis- 
cxpressly  direct<)d  to  be   taken   in  the  County  Court  of  the  trict  proceed- 
district  in  which  either  husband  or  wife  resides  (d).  u^en^  ^  ^ 

In  proceedings  under  section  9  of  "  The  Married  Women's  *  . 

Property  Act,  1870,"  it  is  expressly  provided  by  that  section  taking^pro- 
that  either  husband  or  wife  may  apply  *'  />//  summons  or  mohm  ceedings, 
in  a  sttmmarii  way  "  to  the  Judge  of  the  County  Court  of  the 
district  in  which  either  party  resides  (e). 

Not\\'ithstanding  tlie  proM'sions  just  referred  to,  it  is  believed  Practice, 
that  in  practice  it  will  be  found  that  the  most  convenient  mode 
of  proceeding  \vill  be  by  plaint  and  summons.    The  practice  in 
such  a  case  may  be  ascertained  from  the  Introductory  Chapter 
to  the  present  Book  (/). 


Section  II.  —  Proceedings  to  Appoint  a  Trustee  of  a 
Policy  of  Life  Insurance  effected  by  a  Husband 

FOR  the   separate  USE  OF  A  !MaRRIED   WoMAN, 

The  following  important  section  of  "  The  Married  Women's  A  married 
Property  Act,  1870,'*  provides  for  the  effecting  by  a  married  ^^^^^^ 
man  of  a  policy  of  Life  Insurance  for  his  ^vife's  fisnefit,  and  for  ^^^  i^^^s 
the  appointment  in  due  course  of  a  trustee  of  such  pohcy  : —       wife's  separate 

"  A  married  woman  may  effect  a  policy  of  insurance  upon  uae. 
"  her  own  life  or  the  life  of  her  husband  for  her  separate  use,  The  MarrU  i 
"  and  the  same  and  all  benefit  thereof,  if  expressed  on  the  face   Women^s 
"  of  it  to  be  so  effected,  shall  enure  accordingly,  and  the  con-  Property  Ad, 
"  tract  in  such  pohcy  shall  be  as  valid  as  if  made  with  an  un-  ^®^^>  *•  ^^^* 
"  married  woman. 

"  A  policy  of  insurance  effected  by  any  married  man  on  his  own 
life,  and  expressed  upon  the  face  of  it  to  be  for  the  benefit  of  his 
\iife  or  of  his  wife  and  children,  or  any  of  them,  shall  enure 
"  and  be  deemed  a  trust  for  the  benefit  of  his  wife  for  her  sepQ- 
"  rate  use,  and  of  his  children,  or  any  of  them,  according  to 
**  the  interest  so  expressed,  and  shall  not,  so  long  as  any  object 
"  of  the  trust  remains,  be  subject  to  the  control  of  the  hus- 
"  band  or  to  his  creditors,  or  form  part  of  his  estate.  AVlien 
"  the  sum  secured  by  the  policy  becomes  payable,  or  at  any 


[c)  S 


Supra, 

See  sect.  9,  supra, 
[e)  See  sect.  9,  supra. 
^)  Ante,  pp.  8S6  et  seq. 
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"  time  prcTioTiBly,  a  trustee  thereof  may  Ite  iijipointed  by  tiio 
"  Court  of  Ohanectj  in  England  or  in  Ireland  according  as 
"  tlic  policy  of  insurance  was  etTeeted  in  England  or  in  Ire- 
"  bind,  or  in  England  l)y  the  judge  of  tlic  County  Court  of  tlic 
'•  district,  or  in  Ireland  by  the  chairman  of  the  Civil  Bill 
"  Conrt  of  the  division  of  the  county,  in  ivhich  the  insurance 
"  offit*  is  situated,  and  the  receipt  of  snch  trustee  shall  be  ;i 
"  go.xl  dischai-gc  to  the  office.  If  it  shall  be  pnived  tliat  tlv 
"  policy  was  eflected  and  premiums  paid  by  the  hiisliand  with 
"  intent  to  defraud  hia  creditors,  they  slmll  be  entitled  to 
"  receive  ont  of  the  sum  secunxi  an  araonnt  equal  to  tli-.' 
"  premiums  so  paid," — !!3  &  31  Vict.  e.  il3,  s.  10. 

It  is  to  I)e  noticed  that  the  power  conferred  upon  the  Connty 
Court  by  the  alw^e  section  c-an  only  I>e  excreiscil  when  the  iti- 
tended  benclit  to  the  wife  or  to  the  wife  and  children,  or  any 
of  them,  /s  f^/jressfd  njmn  tlw  face  of  the  polity  of  hisurawf. 

The  section  does  not  specify  the  persons  who  may  apply 
nnder  it  for  the  appointment  of  a  tnistee.  It  is  appreiieudiii 
that  an  application  mav  l»e  made  cither  by  the  woman  benefited 
or  by  the  insurance  othee. 

Prot:eedingB  uuder  this  section  of  tiie  Act  must  be  taken  (it 
is  to  1«  noted)  in  the  Connty  Court  of  the  district  in  which 
the  ofiiee  of  the  Tnsnrancc  Company  is  situated. 

Ko  particular  mode  of  proceeding  is  pointed  out  by  the  Act. 
It  is  apprehended,  therefore,  that  the  case  falls  within 
Order  XL.  of  "The  County  Court  Rules,  1«75,"  as  being  one 
not  otherwise  provided  for  by  those  rules,  and  that  a  petition 
ifl  consequently  the  proper  mode  of  proceeding  (/).  The  prac- 
tice on  such  a  petition  can  be  aseertninod  from  the  Introduc- 
tory Chapter  to  the  present  Book  of  this  work. 


BOOK  V -DIVISION  IV. 

PROCEEDINGS    UNDER    STATUTES    CONFERRING    AN 
ADMINISTRATIVE  JURISDICTION. 


CHAPTEK  Y. 

PROCEEDINGS    FOR    THE    MAINTENANCE  OR  ADVANCEMENT    OF 

INFANTS. 

The  jurisdiction  which  the  County  Court  possesses  as  to  Jurisdictioa 

the  maintenance  and  advancement  of  infants  can  hardly  be  as  to  the 

stiid  to  be  derived  under  any  special  statute,  since  it  is  con-  majnt«nance 

ferred  by  the  "County  Courts  Equitable  Jurisdiction  Act,"  mentof^*^' 

and  is  the  subject  of  no  other  statutory  provisions.     At  the  infanta, 
same  time  the  proceedings  are  so  peculiar,  and  are  so  closely 
allied  to  the  other  administrative  proceedings,  which  are  treated 
of  in  the  present  Division  of  this  Book,  that  the  subject  can  be 
most  conveniently  considered  in  the  present  place. 

The  jurisdiction  of  the  old  Court  of  Chancery  over  infants  Jurisdiction 

was  exercised  by  it  on  behalf  of  and  as  representing  the  sovereign  <>"^y  exists 

as  Parem  Pafrm,    It  was  not  the  creation  of  any  statutory  pro-  ?*''°®'®  ^"° 

^r  1     •     •    T   .•         ■  ''  •      1    ^         infant  TK)8- 

visions.     Moreover,  such  jurisdiction  is  never  exercised  save  geased  of 

where    there    is    some    property    belonging   to    the     infant,  property. 

"  because  the  Court  cannot  take  on  itself  the  maintenance  of 

**  all  the  children  in  the  kingdom  ;  it  can  exercise  the  jurisdic- 

"  tion  usefully  and  practically  only  where  it  has  the  means 

"  of  doing  so,  i.e.,  by  its  having  the  means  of  applying  property 

'*  for  the  use  and  maintenance  of  the  infants"  {a).     But  where 

there  is  property,  "  the  jurisdiction  as  to  maintenance  is,  with 

"  respect  to  the  income  of  the  property,  to  take  care  of  it  for 

'•  the  benefit  of  the  children,  to  apply  it  for  the  benefit  of  the 

**  children  so  far  jxs  it  may  be  bcneticial  for  them  that  it  should 

'*  l>e  so   applied,  and  to  accumulate  any  surplus  ^\b).     The 

jurisdiction  is  not  ousted  by  the  fact  of  the   infant  being  a 

lunatic  (c). 

(a)   Wellesleu  v.  Beaufort^  2  Russ.  21 ;  Simpson  on  Infants,  240,  241. 
(*)  Per  Lord  Kedesdale  in  WelleBlftj  t.  WelUsley,  2  Bli.  N.  S.  133 ;  Simpson 
on  Infants,  p.  241. 
(0   Volana  v.  Carr,  2  De  G.  &  8.  242 
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The  eserciBe  of  the  jurisdiction  above  described  is,  by  "The 
County  Courts  Act,  1805,"  entruBted  to  tiic  County  Court  in 
cascB  whore  the  infant's  property  does  not  exceed  £500.  The 
enactment  on  the  subject  provides  that  {il) : — 

"  Tlie  County  Courts  ....  shall  have  and  exercise  all  the 
"  power  and  authority  of  the  Higli  Court  of  Chancery  iu  the 
"  suits  or  matters  hereafter  mentioned  ;  that  is  to  say  : 

"  (C.)  In  all  proceedings  relating  to  the  maintenanL-o  or 
"  advancement  of  infants  in  which  the  property 
"  of  the  infant  shall  not  o.vcced  in  amount  or 
"  value  the  sutu  of  five  hundred  pounds."^28 
&  -i^  Vict.  c.  9!i,  8. 1,  sul>-s.  G  (e). 
One  or  two  remarks  are  required  us  to  ixiiiies  to  proceedings 
for  the  maintenance  and  advancement  of  infants.    iSuch  pro- 
ceedings maybe  instituted  by  tho  guardian  of  any  infant  in 
whose  name  any  stock  is  standing  (or  any  sum  of  money  by 
virtue  of  any  Act  for  paying  off  any  stock),  and  who  is  benefi- 
cially entitled  thereto  (,/").    And  even  in  cases  where  an  infant 
is  entitled  under  an  instrument  authorizing  the  application  of 
the  income  of  certain  funds  for  his  maintenance,  and  of  part  of 
the  capital,  for  his  advancement,  the  tmstees  and  guardians 
may  relieve  themselves  of  all  resixinsibility  by  obtaining  the 
])revious  sanction  of  the  Ctrnrt  for  the  payments  which  they 
propose  to  make  {g). 

With  regard  to  the  district  in  which  proceedings  for  the 
maintenance  and  advancement  of  Inthnts  arc  to  be  taken,  as 
there  is  no  special  provision  on  tlic  subject,  they  must,  it  is  pre- 
sumed, like  all  other  proceedings  in  any  suit  or  matter  under 
"  The  County  Courts  Act,  ISUS,"  which  arc  not  otherwise  pro- 
vided for,  "  be  lakfit  or  insUhited  in  Hie  Counly  Court  uilkin 
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arose  (/).  And,  as  was  stated  in  a  recent  case,  "  the  object  of 
the  statute  (of  18G5)  was  to  bring  justice  home  to  the  door  of 
every  man  "  (I), 

Proceedings  to  obtain  the  maintenance  and  advancement  of  Procewlings 
infants  must  be  commenced  by  fihng  a  petition  (in).  should  be  by 

It  is  to  be  noticed,  however,  that,  in  the  Schedule  of  Forms,  P®*^^*°°' 
appended  to  "  The  County  Court  Rules,  1 H75,"  there  is  a  form  of 
particulars  of  demand  provided  "  in  an  action  for  advanc4'iimit  of 
infants  "  (n),  from  which  one  would  be  disposed  to  infer  that  the 
proceedings  in  question  may  sometimes  be  commenced  by  plaint. 
As,  however,  the  rules  contain  no  direction  to  this  etl'ect,  and 
as,  moreover,  they  expressly  provide  that,  **  subject  to,  and  in 
"  accordance  with  the  foregoing  rules,  all  proceedings  under  the 
"  fifth  and  sixth  clauses  of  the  first  section  of  '  The  County 
"  Courts  Act,  18G5,'  shall  be  commenced  by  filing  a  petition  "  (o), 
it  would  be  imprudent  to  resort  to  any  other  mode  of  procedure 
than  that  by  petition. 

A  form  of  petition  by  person  interested  in  funds  in  Court  is 
j>rovided  {p)  ;  and  this  form  might,  without  much  difficulty 
Ikj  adapted  to  a  case  where  the  maintenance  or  advancement  of 
an  infant  is  prayed. 

The  pracMce  on  the  petition  is  the  same  as  in  other  cases  of  Practice, 
proc^eedings  by  petition,  and  can  be  generally  ascertained  from 
the  Introciuctory  Chapter  to  the  present  Book  (q). 

The  petition  should  always  be  supported  by  affidavit.    No  Affidavit  in 
fomi  is  provided,  but  it  is  suggested  that  the  one  given  in  the  support  of 
foot-note,  and  which  is  taken  from  Daniclfs  Chancery  Forms  P®'**'*®"- 
(1879  Ed.),  p.  656,  \\ill  serve  as  a  guide  to  the  practitioner  (r). 

Let  us  now  briefly  consider  under  what  circumstances  the  Under  what 

iO  Prr  James,  V.-C,  in  Baker  v.  Wait,  L.  R.  9  Eq.  103,  105, 106. 
w)  Ord.  xxxi.  r.  16.    See  cap.  i.  ante,  p.  1061. 
n)  App.  n.  Form  Xo.  46,  V. 
o)  Onl.  xxxi.  r.  15,  ante,  p.  1061. 
p)  App.  II.  Form  No.  302. 
q^  See  ante,  pp.  886  et  acq. 

(r)  Fo&M  OF  Affidavit  in  support  of  Petition  for  Allowance 

FOB  Maintenance. 

[Jleaditig  to  correspond  with  Petition.'] 

1.  [Shoic  the  age  of  the  infant^  the  nature  and  amount  of  his  fortune,  what 
relations  he  has,  wHere  he  is  rcsuiina,  and  under  whose  care'\. 

2.  [Show  that  the  fund  proposed  to  be  operated  upon  Jor  maintenance  is 
available  for  that  purpose]. 

3.  [Show  that  the  sum  sought  to  be  allowed  for  maintenance  is  a  proper 
amount;  and  set  forth,  in  a  schedule,  a  scheme  for  the  application  thereof 
under  thefollqiring  or  similar  heads]. 

School  bills 

Clothing 

Pwkct  money 

Medical  attendance 

3Iaintcnance,  travelling,  and  incidental  expenses  in 
vacations 

Total       £ 


COUNTY  COURT   PRACTICE.     [Bk.  V— Div.  IV. 

Conrt  will,  at  the  hearing  of  the  petition,  miiko  au  order  for 
maintenance  or  atlvuHcement. 

First,  iiB  i-egnrds  muiiiteuance,  the  petition  must  satiufj-  the 
Court  that  there  ia  an  income  applicable  for  the  maintenance  of 
the  iiifuut  {«).  And  even  tiiougn  this  ia  the  case,  maintenance 
will  not  be  Riven  if  the  lather  of  the  infant  is  living  (/). 
Maintenance  will,  however,  be  allowed,  withont  reference  to  the 
mother's  ability,  though  she  is  a  widow  («). 

Seamdlif,  with  regard  to  advancement,  the  Court  will  not 
allow  advancement,  where  there  is  no  power  in  the  instrument 
of  gift,  unless  the  advance  is  really  required,  and  is  to  the 
infant's  benefit  (x). 

If  the  father  is  alive,  and  is  nnable  to  advance  a  child,  it  may 
be  done  out  of  his  own  money  (//).  Sloreovcr,  the  infant  mnet, 
aa  a  rule,  be  absolutely  entitled  to  tlic  fund  out  of  which 
advancement  is  asked  (z). 

With  regard  to  cases  where  there  is  a  i>owcr  of  advancement 
conferred  upon  trustees,  the  Court  will  not,  as  a  rale,  control 
their  discretion  (n). 

i)  StH>  itHle,  p.  1003. 

0  Tulkiirr  v.  WatU,  1  Atk.  408 ;  Simpson  on  InfanU,  pp.  239,  270. 

'  •  lk>aglii,  T.  Andrcics,  !■■  Iloav.  310. 

Sinipwn  on  Infunts,  pp.  '2<JS,  290. 

Penu  V.  I'trrg,  IK  W.  U.  482. 

SimpauD  on  Infunln,  pp.  2U9,  :JO0. 

a.,  p.  aoi,  and  <:u*»  tlicn:  cited. 


BOOK  V-DIVISION  IV. 

PROCEEDINGS    UNDER    STATUTES    CONFERRING    AN 
ADMINISTRATIVE    JURISDICTION. 


CHAPTER    VI. 

JURISDICTION  AND    PROCEEDINGS    UNDER    "THE    CHARITABLE 

TRUSTS  ACT." 

The  administration  of  charitable  trusts  is  now  regulated  by  Administni- 

''  The  Charitable  Trusts  Act,  1853  "  (16  k  17  Vict.  c.  137),  as  tion  of  chari- 

amended  by  "The  Charitable  Trusts  Amendment  Act,  1855"  <»We*ru»te 

(18  &  19  Vict.  c.  124).  ^^''^ 

The  two  Acts  just  named  are  construed  together  as  one  Act,  „  .j^  q^^^^, 

it  being  provided  by  the  last-named  Act  that : —  table  Trusts" 

"'The  Charitable  Trusts  Act,   1853,'  herein-after    called  Acts,  1853 

"*The    principal  Act,'   and    this    Act,    shall    be    construed  and  1855," 

"  together  as  one  Act,  and  any  provisions  of  the  principal  Act  ^  construetl 

"  inconsistent  with  this  Act  are  hereby  repealed." — 18  &  19  ^^  ^'   • 

Vict.  c.  m,  s.  1.  Im!t^Is 

The  following  interpretation  clauses  are  contained  in  the  ^^^  ^§55 

Acts  :—  s.  1! 

"  In  the  constniction  of  this  Act,  except  where  the  context  interpretation 

or  other  provisions  of  the  Act  may  require  a  diflPerent  con-  clauses. 

struction,   the  expression  *  Court  of  Chancery '  shall  mean  j^  Chari- 

"  and  include  the  Master  of  the  Rolls  and  every  Judge  of  the  table  Trusts 

"  Court    of    Chancery  in  England ;    the     expression   *  Lord  Act,  1853, 

"  *  Chancellor '  shall  mean  and  include  the  Lord  Chancellor  of  s.  66. 
"  Great  Britain  and  the  Lord  Keeper  and  Commissioners  of  the 
"  Great  Seal  of  Great  Britain  for  the  time  being  {aa)  ;  the 
"expression  *  County  Court'  shall  mean  and  include  every 
"  County  Court  holden  or  established  or  to  be  holden  or  estab- 
"  lished  under  the  Act  of  the  ninth  and  tenth  years  of  Her 


it 


been 


(ad)  Certain  expressions  which  were  originall}*  contained  in  this  section  have 
en  repealed  by  38  &  39  Vict.  c.  66. 
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"  llajesty,  chapter  ninety-five,  or  any  Act  or  Acta  passed  or  to 

"  bo  passed  for  the  alteration  or  extciiBion  of  the  same  Act,  and 
"every  Ju(]f,'e  of  any  such  Conrt;  the  expression  'Charity' 
"  shall  mean  every  eiidoweil  foundation  and  institution  taking 
"  or  to  take  cfilvt  in  England  or  AValcs,  and  coming  within  the 
"  meaning,  purview,  or  interpretation  of  the  statute  of  the 
"  forty-third  year  of  Queen  Elizal)eth,  chapter  four,  or  aa  U> 
"  which,  or  the  administration  of  the  revenues  or  property 
"  whereof,  the  Court  of  Chancery  has  or  may  eierciso  jurisdic- 
"  tion  ;  the  expression  'Trustee'  of  any  chiu-ity  sliall  mean  and 
"  include  every  person  and  coipfiratiun  seised  or  possessed  of  or 
"  entitled  to  any  real  or  personal  estate,  or  any  interest  therein, 
"  in  trust  for  or  for  the  DcucBt  of  such  charity,  or  all  or  any  of 
"  the  objects  or  purposes  tiicreof,  luid  every  member  of  any 
"  sucli  corporation  ;  and  the  cxpreBsiou  '  the  Jloard  '  shall  mean 
"  the  said  t'liarity  Commissioners  sitting  aa  a  boanl  under  this 
"Act;  and  the  expression  'Endowment'  sliall  mean  and  in- 
"  elude  all  lands  and  real  estate  whatsoever,  of  any  tenure, 
"  and  any  cliai^fe  thereon,  or  interest  therein,  and  all  stockw, 
"  funds,  monies,  securities,  investments,  and  jwreonal  est«tc 
"  whatsoever,  which  shall  Ibr  the  time  being  belong  t(»  or 
"  be  held  in  trust  for  any  charity,  or  lor  all  or  any  of  the 
"  objects  or  purposes  thereof ;  and  the  expression  '  laud  ' 
"  sliall  extend  to  and  include  manors.  mcBSiuiges,  buildings, 
"  tencmeiit.0.  and  hereditaments.  eor|K>rcal  and  ineoriwjR'al, 
"  of  every  tenure  and  description." — lii  &  17  Viet.  c.  liST, 
s.  Ufi. 

"  In  the  construction  of  the  principal  Act  and  this  Act  the 
"  word  *  Charity '  shall  include  every  Institution  in  England  or 
"  Wales  endowed  for  charitable  i)urpo8cs,  but  shall  not  include 
"  any  cbarity  or  institutiuu  expressiy  exempted  from  the  ope 


4< 
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'*  good  behaviour ;  and  the  fourth,  and  every  secretary  and 
"  inspector  to  be  appointed  under  this  Act,  shall  hold  office 
"  during  the  pleasure  of  Her  Majesty." — 16  &  17  Vict.  c.  187, 

6.  1. 

"  The  said  commissioners  to  be  appointed  under  this  Act  Style  of  com- 
"  shall  be  styled  '  The  Charity  Commissioners  for  England  and  ™iw»oncr8 
"  Wales,'  and  may  have  and  use  a  seal  for  authenticating  ^  °  bSwurd! 
**  documents,  and  such  commissioners  shall  sit  from  time  to  m,    pj 
'^  time  as  a  board  fur  carrying  this  Act  into  execution  ;  and  ^^^^^  Trusts 
"  any  two  of  such  commissioners  may  form  a  board,  and  may  j^ct  1853 
"  exercise  all  or  any  of  the  powers  conferred  on  the  commis-  «.  6. 
^'sioners  or  the  board  by  this  Act." — IC  &  17  Vict.  c.  187, 
s.  6. 

"The  said  board  shall,  by  general  minutes, '  from  time  to  Board  to 
"  time  prescribe  regulations  for  their  proceedings,  and  the  pro-  frame  general 
ceedings  of  their  inspectors,  and  concerning  the  form  and  ''"^®^- 
manner  of  applications  to  the  said  board,  and  the  conditions  Id,,  s.  7. 
"  to  be  performed  by  applicants,  and  for  the  guidance  of  appli- 
"  cants  in  relation  thereto,  and  all  such  general  minutes  shall 
be  signed  by  three  of  the  said  commissioners  at  the  least ;  and 
copies  of  all  such  general  minutes  shall  be  laid  before  both 
"  Houses  of  Parliament  within  fourteen  days  after  the  making 
*^  thereof  if  Parhament  be  sitting,  or  if  Parliament  be  not 
"  sitting,   then  within  fourteen  days  after  the  next  meeting 
"  thereof."— 16  &  17  Vict.  c.  187,  s.  7. 

"  The  said  board  shall  cause  minutes  of  their  proceedings,  Minutes  of 
**  and  all  orders,  certificates,  and  schemes,  made  or  approved  by  proceedings 
them  under  this  Act,  to  be  entered  in  books  to  be  provided  *"^  °^kL^' 
and  kept  for  such  purpose,  and  all  such  entries  shall  be  signed  entered  and 
by  their  secretary  (a),  and  all  copies  purporting  to  be  ex-  copies  of  en- 
**  tracted  from  the  books  of  the  said  board,  and  to  be  certified  tries  signed 
"  by  their  secretary,  of  any  such  minutes,  orders,  certificates,  ^  ***®  ^^^' 
*^  and  schemes  entered  as  aforesaid,  shall  be  received  as  evidence  J^ived  In 
**  of  the  proceedings  to  which  such  minutes  shall  relate,  and  evidence. 
"  of  such  orders,  certificates,  or  schemes,  and  of  the  making  j^   ^  g 
"  or  approval  thereof  (as  the  case  may  require)  by  the  said 
"  board,  without  further  proof  thereof."— K;  &  17  Vict.  c.  187, 
8.  8. 

"  Every  act  of  the  board  may  be  sufficiently  authenticated  How  the  Acts 
*^  by  the  seal  of  the  commissioners,  and  the  signature  of  their  ^^  *^®  ^^^^"^ 
**  secretary,  or  in  his  absence  of  the  chief  clerk.'* — 18  &  19  Vict,  ^lihenticatcd 

C-  1^4,  S.  4.  ^  -,,     Chart' 

"  All    orders,   certificates,  schemes,  and  other  documents  ^^^^^  Trusts 

"  issued  under  the  seal  of  the  board  shall  be  deemed  and  taken  ji^f  1355 

"  to  be  the  originals,  and  copies  thereof  shall  be  entered  in  the  «.  4.' 

"  books  of  the  board,  and  all  such  entries  may  be  sufficiently  Entries  in 

and  extracts 

ftf)  The  Secretary  of  the  Board  is,  by  virtue  of  his  appointment,  the  treasurer 
of  PubUc  Charities,  see  sect.  47,  post,  p.  1100. 


it 
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"  certified  by  the  Bignature  of  the  secretary,  or  in  his  nbsenec 
"  of  the  chief  clerk  :  every  order,  certificate,  scheme,  and  other 
"  document  purporting  to  be  sealed  with  the  seal  of  the  board 
"  shall  be  received  in  evidence  irithout  further  proof;  and  any 
"  writing  purporting  to  l3e  a  copy  extracted  from  the  said 
"  books,  and  to  be  certified  as  aforesaid,  shall  be  received  in 
"  evidence  in  like  manner."— 18  &  19  Vict.  e.  124,  s.  5. 

"  Any  deed,  will,  or  document  relating  to  any  charity  may 
"  be  enrolled  by  the  board  in  Iwoka  to  be  provided  and  kept 
"  by  them  for  that  jiuipoEe  at  their  office,  and  a  copy  of  any 
"  such  deed,  will,  or  document  mode  from  such  books,  and 
"  certified  under  the  hand  of  tiie  secretary  or  one  of  tlie  com- 
"  missioners,  sliafi  be  received  as  evidence  of  the  contents 
"  of  the  same  deed,  will,  or  document." — 18  &  1!)  Vict.  c.  I:i4, 
B.  42. 

"  The  secretaiy  for  the  time  being  of  the  said  board  shall  by 
"  virtue  of  his  appointment  bo  the  treasurer  of  public  charities; 
"  and  such  treasurer  shall,  for  the  purposes  of  taking,  holding, 
"  conveying,  assigning,  transferring,  and  transmitting  real 
"  property,  including  leaseholds  for  lives  or  years,  lie  a  cor- 
"  ]wration  sole  by  the  name  of  'The  Treasurcr  of  Public 
"  Charities,'  and  by  that  name  shall  have  perpetual  succession, 
"  and  plead  and  be  impleaded  liefore  all  Courts.  .Tusticos,  and 
"  others."— k;  &  17  Vict.  c.  l;^7,  s.  47. 

"  It  shall  be  lawful  for  the  said  board  fnim  time  to  time,  as 
"  they  in  their  discretion  may  sec  fit,  to  examine  and  inijuirc 
"  into  all  or  any  charities  in  England  or  Wales,  and  the  nature 
"  and  objects,  administration,  management,  and  results  thereof, 
"  and  the  value,  condition,  management,  and  application  of  the 
"  (States,  funds,  property,  and  income  belonging  Uiureto  ;  and 
'■'■  the  said  board  may  cause  examinations  and  inquirieB  in  rela- 
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of  rent-charges  (^) ;  to  sanction  bnilding  leases  of  charity 
lands,  and  the  working  of  mines,  doing  repairs  and  improve- 
ments, and  the  application  of  the  charity  funds,  or  the  raising 
of  money  on  mortgage  for  those  purposes  (/ ) ;  to  authorise  the 
sale  or  exchange  of  charity  lands  (^);  to  authorise  and  sanction 
legal  proceedings  concerning  or  relating  to  any  charity  (A);  and 
to  determine  by  arbitration  disputes  among  members  of  ciiari- 
ties,  whether  such  charities  be  subject  to  the  operation  of  the 
Act  (i),  or  whether  they  be  exempted  therefrom  (k). 

Having  thus  sketched  the  constitution  and  powers  of  the  jurisdiction 
Board  of  Charity  Commissioners  created  under  "The  Charitable  of  County 
Trusts  Acts,''  the  jurisdiction  which  the  same  Acts  confer  upon  ^"'*^.^*'^ 
the  County  Court  will  be  more  readily  understood.     Such  juris-  c^^^ties. 
diction  is  derived  from  the  following  enactments  : — 

"  Where  any  charily  of  which  the  gross  aimual  income  for  County  Courts 
"  the  time  l)eing  docs  not  exceed  thirty  pounds  shall  be  estab-  ^  have  juris- 
"  lished  or  administered  or  be  a])plicable  wholly  or  partially  to  ^^^^^^^  ^" 
"  or  for  objects  or  purposes  within  the  district  or  any  two  or  charities  the 
"  more  of  the  districts  of  any  County  Court  or  Courts  holden  incomes  of 
**  under  the  Act  of  the  session  holden  in  the  ninth  and  tenth  which  do  not 
"  years  of  the  reign  of  Her  Majesty,  chapter  ninety-five,  and  exceed  £30. 
"  the  appointment  or  removal  of  any  trustee,  or  any  other  37w5  Cluiri- 
**  relief,  order,  or  direction  whatsoever  concerning  such  charity,  ^^^^  Tl^^f^ 
**  shall  be  considered  desirable,  and  such  appointment  or  re-      ^o 
"  moval,  or  other  relief,  order,  or  direction,  might  now  be  made 
*'  or  given  by  the  Court  of  Chancery  in  respect  either  of  its 
"  ordinary  or  its  sjKJcial  or  statutory  jurisdiction,  or  by  the  Lord 
**  Chancellor  intrusted  with  the  care  and  commitment  of  the 
"  custody  of  lunatics,  it  shall  be  lawful  for  any  person  author- 
*'  ized  in  this  behalf  by  the  order  or  certificate  of  the  said 
**  board,  or  for  the  Attorney-General,  to  make  application  to 
**  such  County  Court,  or,  as  the  case  may  be,  to  any  one  of  such 
"  County  Courts,  for  such  order,  direction,  or  relief  as  the 
"  nature  of  the  case  may  require  ;  and  such  County  Court 
"  shall  entertain  such  application,  and  shall  hear  the  matter  in 
"  open  Court,  and  shall  give  such  rehef,  and  make  such  orders 
"  and  directions  in  relation  to  the  matter  of  such  application, 
'*  as  might  now  be  made  or  given  by  the  Court  of  Chancery  or 
*'  by  the  Lord  Chancellor,  intrusted  aa  aforesaid,  in  a  suit 
"  regularly  instituted,  or  upon  petition,  as  the  case  may  require  ; 
"  and  the  clerk  of  such  County  Court  shall  transmit  a  copy  of 
"  such  order  or  direction  to  the  office  in  London  of  the  Registrar 


(f)  Sect.  25. 

(^f)  S«?ot.  21.    Sect.  26  provides  that  leases,  Siiles,  &c.,  authorised  by  board, 
are  to  be  valid. 
Sect.  24. 

Sects.  I7f  19,  &  20,  see  jt7o«/,  pp.  1108—1109,  where  these  sections  are  set 
out. 
(»)  Sect.  66  of"  The  Charitable  Trusts  Amendment  Act,  1855.' 
(k)  Sect.  64  of  Principal  Act. 
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"  of  Oounty  Courts  Judgments,  to  be  there  enmiled  :  Provided 
"  always,  tliat  no  Judge  of  any  County  Conrt  shall  be  authorized 
"  to  vary  any  decree,  order,  or  direction  of  the  Court  of 
"  Chancery,  or  of  any  Judfje  thereof,  or  to  make  or  ^ve  any 
"  order  or  direction  inconsistent  or  conflicting  with  any  sucn 
"  decree,  order,  or  directicjn  :  I'rovided  also,  that  where  two  or 
"  more  Connty  Courts  siiall  haie  concurrent  jurisdii^tion  with 
"  respect  to  any  charity  under  tbis  Act,  no  application  in 
"  respect  of  such  charity  shall  be  made  to  or  entertained  by 
"  more  than  one  of  such  ('ouuty  Courts  at  the  same  time." — 
16  &  17  Vict.  c.  1«7,  a.  St 

"  Provided  always,  that  no  Judge  of  the  Court  of  Chnnceiy, 
"  nor  any  County  Court,  shall  upon  any  proceedinp;a  under  this 
**  Act  have  jurisdiction  to  ti-y  or  detei-mine  the  title  at  law  or 
"  in  equity  to  any  real  or  personal  property,  or  any  term  or 
"  interest  therein,  as  hetween  any  charity,  or  the  trustee 
"  thereof,  and  any  person  holding  or  claiming  snch  real  or 
"  personal  proiierty,  term,  or  intei-est  advci-seiy  to  such  charity, 
"  or  to  try  or  determine  any  nuestion  as  to  the  existence  or 
"  extent  of  any  charge  or  tnist.'  — 10  &  17  Vict.  c.  137,  s.  41, 
It  shall  be  lawful  for  the  said  Ixianl  to  direct  that  any 
plication  as  to  any  charity  within  the  jurisdiction  of  any 

!^ounty  Court  shall  be  made  ixtfore  a  Judge  of  the  Court  of 
"  Chaucery,  or  as  to  any  charity  within  the  jurisdiction  of  the 
"  Oonrt  of  Chaucery  of  the  County  Palatine  of  Lancaster, 
"  cither  before  the  Chancellor  or  the  Vice- Chan  eel  lor  of  the 
"  same  County  Palaiino,  or  before  a  Judge  of  the  High  Court 
"  of  Chancery,  according  to  the  jirorisiona  herein  contained 
"  applicable  to  a  charity  the  gross  annual  income  whereof 
"  exceeds  thirty  pounds,  and  in  such  case  such  apph'cation 

shall  be  madu  and  may  be  licani  and  iK'tonuincd  accordingly. 


■'  applic: 
'  Count 
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**  under  the  order  of  the  board  sij^ned  by  two  commissioners,  or 
"  authenticated  in  such  manner  as  the  Lord  Chancellor  from 
"  time  to  time  by  any  order  under  his  hand  direct ;  and  no 
^'  transfer  to  or  by  the  official  trustees  shall  be  permitted  by  the 
**  Governor  and  Company  of  the  Bank  of  England  or  any  other 
*'  company  contrary  to  this  provision." — 18  &  lU  Vict.  c.  124, 
s.  '2o, 

"  Any  Court  or  Judge   having  jurisdiction  to  order  the  Official  trus- 
**  transfer  of  stock  in  the  public  funds,  or  stock  or  shares  of  any  tees  of  chari- 
'•  public  company,  to  the  official  trustees  of  charitable  funds,  table  funds 
"  shall  have  power  also  to  authorise  such  trustees  to  call  for  a  ^^grecTto' 
'*  transfer  of  and  to  transfer  such  stock  or  shares,  and  may  also  call  for  trana- 
"  order  the  payment  to   the  same   trustees  of  any  principal  fera  to  them 
"  monies  of  any  charity,  under  the  same  circumstances  in  which  ®^  ^^^* 
'*  the  transfer  of  stock  to  them  may  now  be  ordered." — 18  &   '^f*^  Chari- 
li)  Vict.  c.  124,  s.  12.  ^f^^  '^^^^ 

For  the  purpose  of  definitely  settling  whether  the  income  of     *:'»  •^®^^» 
n  charity  be  or  be  not  such  as  to  bring  it  within  the  jurisdiction  ** 
of  the   County  Court,  **The   Charitable  Trusts  Acts"  con-  H^^  in.f ™« 
tain  the  following  provision  enabling  the   Board  of  Charity  ascertained 
(Commissioners  to  declare   the  income ;   such  provision  is  as  for  purposes 

follows  : —  of  County 

"  For  the  purposes  of  determining  the  jurisdiction  under  ^^ft  j"™- 
'•  this  Act  with  respect  to  any  charity,  or  the  right  to  appeal     ^  ^^^' 
''  from  the  determination  of  a  Judge  of  the  Court  of  Chancer^-,  certSte  i? 
'•  it  shall  be  lawfid  for  the  said  board  to  declare,  according  to  i,oard  of  the 
"  such  judgment  as  they  may  be  able  to  form  upon  the  returns  amount  of 
*'  or  statements  before  them  in  relation  to  any  charity,  whether  income  of  any 
'•  the  gross  annual  income  for  the  time  being  of  such  charity  ^^J^^^  ^  ^ 
"  does  or  does  not  exceed  thirty  pounds  or  one  hundred  pounds  evidence  for 
*'  (as  the  case  may  require),  and  a  statement  in  any  certificate  determining 
**  or  order  of  the  said  board  that  according  to  such  judgment  the  jurbj- 
<•  as  aforesaid  the  gross  yearly  income  of  any  charity  does  or  ^^^^^^^^^y^r 
"  does  not  exceed  thirty  pounds  or  one  hundred  pounds  shall   under  th^f* 
*•  l)e  sufficient  evidence  of  the  amount  of  the  gross  annual   Act. 
'•  income  of  such  charity,  for  the  purpose  of  determining  such 
•*  jurisdiction  or  right  to  appeal  as  aforesaid  ;  and  any  certifi- 
*'  cate  or  order  made    by   the   said  board   under   this  Act, 
•*  authorising  any  proceeding  or  application  concerning  any 
'*  charity  to  be  taken  or  made  to  any  District  Court  of  Bank- 
*•  ruptcy  or  County  Court  or  to  the  Court  of  Chancery  or  any 
«*  Judge  thereof,  shall  state  that  the  gross  annual  income  for 
<*  the  time  being  of  such  charity  does  not  exceed  thirty  pounds, 
<*  or  does  exceed  thirty  pounds  (as  the  case  may  be) :  Provided  Proviso  as  to 
**  always,  that  where  any  charity,  or  the  trustees  thereof,  in   particular 
**  addition  to  the  principal  endowment  for  its  general  objects  «°^<^^'*^®^^ 
"  and  purposes,  shall  be  possessed  of  or  entitled  to  any  other 
«*  endowment  for  any  particular  or  special  object  or  purpose 
•<  arising  out  of  or  in  its  nature  or  application  connected  with 
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"  the  fteneml  objects  or  purposes  of  snch  charity,  it  shall  be 
"  lawful  for  the  said  board,  having  regard  to  the  circumstances 
"  of  each  such  case,  and  to  the  object  and  extent  of  the  pro- 
"  posed  application  and  litigation,  to  determine  whether  such 
"  endowment  for  such  particular  or  spcoial  object  or  purpose 
"  should,  for  the  purposes  of  jiirisdictiou  and  proceedings  under 
"  this  Act,  be  considered  and  treated  as  tbrniing  part  of  the 
"  general  endowment  of  the  charity,  or  as  a  separate  or  in- 
"  dependent  charity,  and  such  limn\  shall  frame  their  certificate 
"  or  order  accordingly." — 16  &  17  Vict.  c.  137,  s.  44. 

In  accordance  with  this  section  is  the  following  order  of 
"  The  Cliaritable  Tnists  Orders,  ISflS  "  :— 

"  XVIII.  The  order  or  certificate  of  the  commissioners  or 
"  statement  of  the  Attornoy-ttciieral,  as  to  the  amount  of  the 
"  animal  income  shall  be  conclusive  in  the  Court ;  and  the 
"  other  statements  contained  in  the  certificate  or  order  of  the 
"  commissioners,  or  the  statement  of  the  Attorney-General, 
"  shall,  unless  disputed,  be  taken  aa  true." 

Power  to  make  rules  and  orders  both  as  to  practice  and  for  the 
regulation  of  fees  is  created  by  the  following  section  of  "  The 
Charitable  Trusts  Act.  18f.3." 

"The  Lord  Chancellor  shall  make  such  orders  for  regulating 
"  proceedings  by  and  before  the  .Judges  of  District  Courts  of 
"  Bankruptcy  and  County  Courts  under  this  Act,  and  for  fixing 
"  and  determining  the  fees  to  be  taken  in  respect  of  such  pro- 
"  ceedings,  as  he  may  sec  fit ;  and,  subject  to  such  orders,  such 
"  Judges  may  regulate  the  proceedings  before  them  respectively 
"  so  as  to  render  them  as  summary  and  inespensivc  as  con- 
"  veniently  may  bc."^lG  &  17  Vict,  c,  ].*)7,  s.  45. 

In  pursuance  of  the  above  section  "  The  Charitable  Trusts 
Orders,  I«r.a,"  were  fmmed  wbicH  aw  now  in  force.      The 
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'^  that  the  orders  hereinafter  mentioned  shall  be  used  in  the 
"  Ck)unty  Courts  for  regulating  proceedings  by  and  l)efore  the 
**  Judges  of  the  County  Courts  and  for  fixing  and  determining 
'*  the  fees  to  be  taken  in  respect  of  such  proceedings  until 
"  further  orders  shall  be  made  by  me  for  the  same  purpose 
"  under  '  The  Charitable  Trusts  Act,  ISitiV 

''  Ckanu'orth,  ('. 
'' March  m,  1854." 

The  following  orders  of  "The  Charitable  Tinists  Orders,  Fees. 
1858,"  regulate  the  fees  payable  in  charitable  trust  cases  : — 

"  XIII.  Where  the  annual  income  of  the  charity  exceeds  Fees  where 
"  ten  pounds  the  Court  fees  shall  be  payable  as  in  cases  within  income  of 
"  the  ordinary  jurisdiction  of  the  Court,  without  prejudice  to  ceeda*£io 
"  the  privilege  of  the  Attorney-General  as  to  costs,  and  the 
"  chantable  &nds  may  be  made  liable  to  the  payment  thereof, 
"  at  the  discretion  of  the  Judge. 

"  XIV.  Where  the  annual  income  of  a  charity  does  not  Fees  where 
"  exceed  the  sum  of  ten  pounds,  no  fees  of  Court  shall  be  pay-  income  does 
"  able  out  of  the  funds  of  the  charity  ;  nor  shall  any  fees  1x5  "J®*  «*ce«*^ 
"  paid  by  any  party  to  the  proceeding,  unless  the  Judge  shall, 
"  in  his  discretion,  order  any  of  the  parties  to  the  proceeding 
"  before  him  to  pay  such  fees  of  Court  as  he  shall  think  fit, 
"  without  prejudice  to  the  privilege  of  the  Attorney-General  as 
"  to  costs. 

"  XV.  Where  more  than  one  charity  is  joined  in  one  appli-  Fees  where 
"  cation,  one  set  of  Court  fees  only  shall  be  payable,  such  fees  several  chari- 
"  to  be  calculated  on  the  aggregate  amount  of  the  incomes  of  ****  J°*°* 
"  the  charities  so  joining. 

"  XVI.  Where  Court  fees  are  payable,  they  shall  be  calcu-  Fees,  how 

lated  according  to  the  scale  of  fees  applicable  to  proceed-  caicukted. 

ings  for  the  recovery  of  tenements  under  the  9  &  10  Vict. 

c.  9*'),  s.  122  (/),  the  annual  income  of  the  charity,  like  the 
'^  annual  rent  of  the  tenement,  being  treated  as  the  basis  of 
"  calculation." 

To  "  The  Charitable  Trusts  Orders,  1858,"  is  appended  a  Forms, 
schedule  of  forms.    But  it  is  provided,  by  Order  XX.,  that 
"The  forms  contained   in   the   schedule  may  be  varied  by 
"  the  Court,  according  to  the  circumstances  of  each  case." 
And  it  is,  moreover,  provided  by  Order  XXI.,  that,  "  The  Practice  to      • 
"  enactments,  Secretarv  of  State's  orders,  practice  and  forms  in  continue, 
"  force  and  used  in  the  County  Courts  shall,  subject  to  the  subject  to 
"  foregoing  orders,  be  adopted  with  reference  to  proceedings  in  *^*^  orders. 
"  matters  of  charitable  trusts,  so  far  as  the  same  are  applicable, 
"  mutatis  mutandis,'* 

It  was  formerly  pmvided  that : — 

"  The  jurisdiction  conferred   on  the  County  Courts  with  Deputy  Rittinjr 
"  respect  to  any  charity  should  not  be  exercised  by  any  deputy  for  County 

(0  Bepealed  by  19  &  20  Yict.  c.  108,  8.  3,  and  see  sect.  60  of  that  Act. 
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"  or  other  pereon  wlio  miglit  Tor  tbe  time  l>eiiig  be  appointed 
"  to  ait  ana  shall  be  sitting  for  any  such  Judge  "  (m). 

But  the  section  in  question  has  been  repealed  by  "Tbe 
County  Courts  Act,  1867"  (dO  &  31  Vict.  c.  142),  which 
enacts  that  the  deputy  of  a  County  Court  Judge  shall  have  ali 
the  powers  of  his  principal. 

"The  ChBritable  Tniats  Orders,  1853,"  provide  that : — 
"  I.  The  clerk  {»)  of  every  County  Court  shall  keep  a  book 
'•  to  be  called  '  The  Charitable  Tnists  Book,"  in  whieli  all  pro- 
"  ceedings  taken  in  that  Court  in  matters  of  charitable  trusts 
"  shall  he  recorded  in  the  form  in  the  schedule  hereunto  an- 
"  nexed  (hm). 

Tbe  following  provisions  arc  in  force  with  regard  to  the 
parties  to  proceedings  under  "  The  Charitable  Trusts  Acts." 
It  is  enacted  by  "  The  Charitable  Trusts  Act,  1853,"  that:— 
"  Every  application  to  any  Judge  or  Court  under  the  joris- 
"  diction  created  or  conferred  by  any  of  the  provisions  of  this 
"  Act,  may  be  made  by  Her  Majesty's  Attorney-General,  or, 
"  subject  to  the  provisions  aforesaid,  by  all  or  any  one  or  more 


(,«)  By  IG  &  17  Vict. . 

(b)  "Ihe  County  Cou. 

Clerk  of  >  County  Court 


137,9.  U. 


t,  1856  "  (19  &  20  Vict. 
>  County  Court  >haU  bo  cnlled  l/tr  Rtgitlrar, 

f.iw)'  The  following  is  tbe  fonu  given  :— 

■'  foum  of  record. 

"  Athlry,  Lady,  Cliarity  of.    In  tbe  matlrr  of. 

"  On  tho  d»y  of  ,  18    ,  im  order  [wrtifictio  of  Blatnarat, 

"  at  Iki  cettmni/  Itl,  was  produced  by  \ilate  the  parly  prodHting  or  Imni- 
'*  milting  it],  uid  the  came  has  been  numbered  1  [ornt  therattBtay  bt,ettord~ 
"  i«s  fo  ihe  priurUi/  t,)' jirmlmliitu  tu  the  ehrl-.l 

■'Onthu  'dii)  of  ,18    ,Aixaamrras\iir<>lhTprtifeuailkf 

Lind  directed  to  be  iiervgd  by  Host  fw  olktricitf  .n 


Ck.  VI.]        CHARITABLE  TRUSTS  ACT-PRACTICE.  1107 


« 


of  the  trufitees  or  persons  adininisterinf!:  or  claiming  to  ad-  The  Cliari- 
"  minister,  or  interested  in,  the  charity  which  shall  be  the  tabh  TntsU 
"  sabject  of  such  application,  or  any  two  or  more  inhabitants  Aci^  1853, 
"  of  any  parish  or  place  within  which  the  charity  is  adminis-  *•  ^*^- 
"  tered  or  applicable  ;  and  it  shall  be  lawftd  for  Her  Majesty's  Attomcy- 
"  Attorney-General   for  the  time  being,  acting  ex  officio,  to  General  may 
**  make  application  by  petition  to  the  Court  of  Chancery  with  ^2^e^  in  ^^ 
*"  respect  to  any  charity  under  the  provisions  of  the  Act  passed  c.  KH. 
"  in  the  fifty-second  year  of  King  George  the  Third,  chapter 
one  hundred  and  one,  or  under  the  provisions  of  any  Act  or 
Acts  passed  or  to  be  passed  authorizing  the  application  to 
the  same  Court  by  petition  according  to  the  provisions  of  the 
"  said  Act"— 16  &  17  Vict.  c.  137,  a  48. 
"  The  Charitable  Orders,  1858,"  p>rovide  that  :— 
"  II.  When  any  person  has  obtained  the  required  order  or  Proceedings 
"  certificate  from  the  charity  commissioners,  and  he  is  desirous  ^^  ?"▼»*• 
"  of  taking  proceedings  in  the  County  Court,  he  shall  produce  P®"®"*- 
"  such  order  or  certificate  to  the  clerk,  who  shall  retain  and 
*'  file  the  same  in  numerical  order  in  his  office,  and  the  party 
producing  such  order  or  certificate  shall  be  deemed  the  plaintiff 
m  such  proceedings  :  and  the  person  served  with  a  summons 
under  Order  IV.  (<?),  shall  be  deemed  the  defendant. 
III.  When  the  Attorney-General  shall  propose  to  take  pro-  Proceedings 
"  ceedings  in  the  County  Court,  he  shall  cause  to  be  delivered  ^y^ttoraey- 

or  transmitted  to  the  clerk  a  written  statement,  Bho\ving  the     ^"®™  * 
"  nature  and  object  of  the  proposed  proceedings,  and  the  clerk 
**  shall  retain  and  file  such  statement  in  numerical  order  in  his 
office,  and  the  Attorney-General  shall  in  such  proceedings  be 
deemed  the  plaintiff ;  and  the  person  sen-ed  with  a  summons 
under  Order  IV.  (/>)  shall  be  deemed  the  defendant." 
"The  Charitable  Trusts  Act,  1858,"  provides  that  before  any  Notices  before 
proceedings  are  taken  under  it,  certain  preliminary  notices  the  conimence- 
shall  be  (in  most  cases)  given  ;  the  following  are  the  provisions  ^intg^"^ 
on  this  subject  :— 

"  Before  any  suit,  petition,  or  other  proceeding  (not  being  Notice  of 
"  an  application  in  any  suit  or  matter  actually  pending)  for  legal  pro- 
**  obtaming  any  relief,  order,  or  direction  concerning  or  relating  Reding*  a* 
"  to  any  charity,  or  the  estate,  funds,  property,  or  income  by  any^peraon 
"  thereof,  shall  be  commenced,  presented,  or  taken,  by  any  except  the 
"  person  whomsoever,  there  shall  be    transmitted    by  such  Attomey- 
"  person  to  the  said  board,  notice  in  writing  of  such  proposed  ^^^^^  ^^ 
"  suit,  petition,  or  proceeding,  and  such  statement,  information,  |^^*^ 
and  particulars  as  may  be  requisite  or  proper,  or  may  be  re-  «,    ^« 
quired  from  time  to  time,  by  the  said  Board,  for  explaining  igj^i^Trmt 
the  nature  and  objects  thereof ;  and  the  said  board,  if  upon  ji^t  1853 
"  consideration  of  the  circumstances  they  so  think  fit,  may,  by  ».  17.       ' 
"  an  order  or  certificate  signed  by  their  secretary,  authorize  or 
"  direct  any  suit,  petition,  or  other  proceeding  to  be  com- 

(ol  See  jpo»/,  p.  1110.  (/>)  ^«f^,  p.  1110. 
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"  menced,  preBented,  or  taken  with  respect  to  snch  charity, 
"  either  for  the  objects  and  in  the  manner  specified  or  men- 
"  tionod  in  such  notice,  or  for  such  other  objects,  and  in  sach 
"  manner  and  form,  and  eubject  to  auch  etipuUtions  or  provi- 
"  siouB  for  eecuring  the  charity  against  habilitj  to  anj  costs  or 
"  expenses,  and  to  such  other  stipulations  or  provisions  for  the 
"  protection  or  benefit  of  the  charity,  as  the  said  board  may 
"  think  proper;  and  snch  board,  if  it  seem  proper  to  them, 
"  may  by  such  order  or  certificate  as  aforesaid  require  and 
"  direct  tliat  any  proceeding  so  authorized  by  them  in  respect 
"  of  any  charity,  shall  be  delayed  during  such  period  aa  snail 
"  seem  proper  to  and  shall  be  directed  by  sncn  board  ;  and 
"  every  sucli  order  or  certific^e  may  be  in  such  form  and  may 
"  contain  auch  Btatcments  and  particulars  as  such  boud  shall 
"  think  fit  ;  and  (save  as  herein  otherwise  provided)  no  suit, 
"  petition,  or  other  proceeding  for  obtaining  any  such  relief^ 
"  order,  or  direction  as  last  aforesaid  shall  ne  entertained  or 
"  proceeded  with  by  the  Court  of  Chancery,  or  by  any  Court  or 
"  Judge,  except  upon  and  in  conformity  with  an  order  or  certi- 
"  ficate  of  the  said  board  :  Provided  always,  that  this  enact- 
"  ment  shall  not  extend  to  or  affect  any  such  petition  or 
"  proceeding  in  which  any  person  shall  claim  any  property  or 
"  seek  any  relief  adversely  to  any  charity." — 16  &  17  Vict, 
c.  137,  s.  17. 

"  Provided  alivays,  that  it  shall  be  lawful  for  Her  Majesty's 
"  Attorney-General  acting  ex  offido  to  make  such  applications, 
"  and  take  and  prosecute  such  proceedings  with  respect  to  any 
"  charity,  in  the  Court  of  Chancer)'  or  otherwise  aa  to  him  may 
"  seem  fit,  as  if  tliis  Act  had  not  been  passed  ;  and  that  nothine 
"  ill  tliis  Act  contained  shall  bt!  cuustrued  as  dispensing  with 
'  the  fiat  or  allowanee  of  Her  Majesty's  Attomer-ueneral.  with 
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"  notice  to  them  as  aforesaid,  may,  where  local  inquiry  appears  ^ct,  1853, 

**  to  them  to  be  requisite,  cause  such  inquiry  to  be  made  by  one  *•  ^^^ 

"  of  their  inspectors  ;  and  the  said  board  may,  in  any  case 

"  where  they  see  fit,  before  acting  upon  the  report  of  any  in- 

"  spector,  cause  such  report  to  l^  deposited  for  local  inspec- 

"  tion,  and  give  notice  of  the  same  being  so  deposited,  and 

**  consider  any  statements  or  objections  which  may  be  trans- 

"  mitted  to    them  in   relation    thereto." — IG    &    17    Vict. 

c.  137,  8.  19. 

"  In  any  case  in  which  it  shall  appear  to  the  said  board  that  Power  to 
"  the  institution  of  legal  proceedings  is  requisite  or  desirable  ^^^  ^  ^cr- 
"  with  respect  to  any  charity,  or  the  estates,  fuuds,  property,  **^^  ^^l^ 
"  or  affairs  thereof,  and  that  under  the  circumstances  thereof  it  M^mey-  ° 
"  is  desirable  that  such  proceedings  should  be  instituted  by  the  General. 
Attorney-General,  it  shall  l^e  lawful  for  the  said  board,  if  they  xh^  Ckari- 
so  think  fit,  to  certify  such  case,  in  writing  under  the  baud  table  TmstA 
"  of  the  secretary  of  the  said  board,  to  Her  Majesty's  Attorney-  Act,  1853, 
"  General,  together  with  such  statements  and  particulars  (if  «•  20. 
"  any)  as  in  the  opinion  of  the  said  board  may  be  requisite  or 
"  proper  for  the  explanation  of  such  case  ;  and  thereupon  the 
"  said  Attorney-General,  if  upon  consideration  of  the  circum- 
*^  stances  he  think  fit,  shall  institute  and  prosecute  such  legal 
"  proceedings  as  he  shall  consider  requisite  or  proper  under  the 
"  circumstances  of  such  case,  by  information  or  petition  in  the 
"  Court  of  Chancery,  or  by  application  to  a  Judge  thereof  at 
"  chambers,  or  to  a  County  Court  under  the  jurisdiction  given 
"  by  this  Act."— 16  &  17  Vict.  c.  137,  s.  20. 

"  Before  any  application  shall  be  made  to  any  Judge  of  the  Notice  to  be 
"  Court  of  Chancery,  or  to  any  County  Court,  under  any  of  the  published  of 
"provisions  herein  contained  for  the  establishment  or  alteration  ^pp**^^'®*^ 
'*^f  a  scheme  or  the  appointment  or  removal  of  any  trustees  or^Kwi^^ 
"  or  trustee,  notice  in  writing  of  such  intended  application  ment  or 
**  shall  be  given  in  such  form  and  manner  as  the  said  board  removal  of 
"  shall  have  directed  ;  and  if  the  order  be  that  such  notice  be  ^^T!  ^^^^^ 
"  aflSxed  to  or  near  the  door  of  any  parish  or  district  church,  J^  Z     . 
"  the  incmnbent  and  churchwardens  of  such  parish  or  district  ^il  Y^*^I 
"  are  hereby  respectively  required  to  allow  such  notice  to  be  ^^^  ^^ 
**  affixed  and  to  remain  so  affixed  during  such  period,  not  less  «.  42.       ' 
"  than  fifteen  days,  as  the  said  board  shall  have  ordered  ;  and 
"  in  any  case  in  which  the  order  shall  be  that  such  notice  shall 
^  be  affixed  to  any  place,  evidence  that  the  same  has  been  so 
affixed  shall  be  deemed  and  taken  2a  prima  facts  evidence  that 
it  has  remained  affixed  during  the  period  prescribed  by  the 
«  board.''— 16  &  17  Vict  c.  137,  s.  42. 

"The  Charitable  Trusts  Act,  1853,"  as  we  have  already  In  what 
8een(j9)9  gives  jurisdiction  to  the  County  Court  or  County  County  Court 
Courts,  within  the  district  or  districts  of  which  any  charity  ^^^f^^*^ 
may  be  established  or  administered  or  may  be  applicable  wholly  tuted."" 

(p)  Ante  J  p.  1101. 
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or  partially,  to  or  for  objects  or  purposes(j).  And  tt  also 
enacts  that : — 

"Where  two  or  more  district  Courts  of  Baukmptcy  or 
"  County  CourU  eliall  concurrently  have  jurisdiction  nnder  this 
"  Act  with  respcet  to  any  charity,  it  shall  be  lawful  for  the  said 
"  board  to  order  to  which  of  such  Conrta  any  application  with 
"  respect  to  such  charity  shall  be  made  ;  and  every  such  order 
*'  ahwl  be  conclusive  as  to  the  jurisdiction  with  respect  to  the 
"  application  referred  to  in  such  order." — IG  &  17  Vict, 
c.  137,  B.  34. 

Proceedinwfl  imder  "The  Charitable  Trusts  Acts"  arc  taken 
by  way  of  plaint  and  summons. 

With  regard  to  the  issue  of  the  summons,  the  orders  made 
under  the  Act  direct  as  follows : — 

"  IV.  Upon  the  production  of  any  order,  certificate  or  statc- 
"  ment  hereinbefore  mentioned,  the  clerk  shall  at  the  instance 
"  of  the  plaintiff  prepare  a  summons  thercoD>  in  the  form  set 
"  forth  in  the  schedole  hereunto  annexed  {/-),  in  which  shall  be 
"  stated  the  substance  of  the  order,  certificate,  or  statement, 
'*  and  he  shall  make  as  many  copies  thereof  as  there  are  parties 
"  required  by  the  plaintiff,  in  writing,  to  be  summoned,  and 
"  two  additional  copies,  the  one  to  be  filed  in  the  clerk's 
"  office  (»),  and  the  other  to  bo  transmitted  to  the  Charity 
"  Commissioncra." 

The  person  taking  the  pi-oceedinpis  may,  in  addition  to  the 
summons,  also  obtain  the  issue  of  a  notice  to  attend  the  pro- 
ceedings to  ffflrties  when  he  may  desire.  This  is  provided  for 
by  the  following  rule  : — 

"  V.  The  clerk,  if  re<iuired  by  the  plaintiff,  shall  prepare  a 
'  notice  to  attend  proceeding  in  the  form  set  forth  in  the  said 
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"  thereof  as  there  are  persons  to  whom  such  notice  is  to  l)e 
"  given,  and  two  additional  copies,  one  to  be  filed  in  his  office, 
'^  and  the  other  to  be  transmitted  to  the  Charity  Commis- 
"  sioners  "  (t). 

The  service  of  the  summons,  and  of  any  notice  to  attend  Service  of 
proceedings  which  may  be  issued,  is  thus  proAided  for  : —  Bummonaes 

"  VI.  The  clerk  (w)  shaU  forthwith  transmit  by  pre-paid  post  t^ It'jLT'^ 
letter  a  copy  of  the  summons  to  each  of  the  parties  reqmred  pnxxedlngs. 
to  appear,  and  a  copy  of  the  notice  to  attend  proceedings  to 
''  each  of  the  persons  indicated  by  the  plaintiff,  and  such  trans- 
''  mission  shall  be  sufficient  service,  unless  the  Judge  shall  in 
any  case  otherwise  direct. 

*'  VII.  Where  the  plaintiff  does  not  require  any  summons  or  Notice  of 
notice  to  attend  proceedings  to  be  issued,  the  clerk  shall  pre-  J»«*ri*»g- 
pare  a  notice  of  hearing,  in  the  form  set  forth  in  the  said 
schedule  (x),  and  two  additional  copies  thereof,  one  to  be 
'^  filed  in  his  office,  and  the  other  to  be  transmitted  to  the 
Charity  Commissioners,  and  shall  either  deliver  such  notice 
to  the  plaintiff  or  cause  it  to  be  served  on  him  by  pre-paid 
post  letter,  unless  the  Judge  shall  in  any  case  otherwise 
direct. 

*'  VIII;  In  all  cases  it  shall  be  competent  for  the  clerk,  if  Summons  and 
required  by  the  plaintiff,  to  summon  some  persons,  and  to  potioes  to  be 
**  serve  othera  with  either  or  both  of  the  saia  notices ;  or  to  **^?f?  ^ 


it 
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certain  cases. 


(0  The  foUowing  is  the  form  provided : — 

"  NOTICE  TO  ATTEND  rBOCBEDINGS. 

**  In  the  County  Court  of  ,  holden  at 

"  (Seal.) 

**  In  the  matter  of  [title  of  charity], 
"  Xo.  of  charity. 
"  [NamCy  deteription,  atid  address  of  partj/  to  whom  twtiee  it  to  be  ffiren.'] 
^.Tnke  notice,  that  the  hearing  of  an  application  in  the  matter  of  the  above 
**  charity  by  which  it  is  suggested  [here  state  substance  of  order^  certificate^  or 
**  statement] ,  wiU  take  place  on  the  day  of  i  18    ,  at  tJbie  above 

"  County  Court. 

**  llie  object  of  this  notice  is,  that  if  you  are  desirous  of  attending  the  said 
**  hesringf  you  are  at  liberty  to  do  bo,  ana  you  may  be  heard  in  support  of  any 
**  objection  you  have  to  such  proceedings  in  respect  of  the  above  charity. 

**  But  ii  you  do  not  attend  at  the  nearing,  you  will  not  be  subject  to  any 
^  costs  or  penalty  in  respect  of  such  non-attendance. 

**  A.  B.,  Clerk  of  the  Court. 
"I>atedthis  day  of  ,18    ." 

I.e.y  the  Begistrar  now,  see  ante.  ^.  74. 
The  foUowing  is  the  Form  which  is  provided  in  the  schedule  :^ 

**  NOTICE  OP  HEARINO. 

In  the  County  Court  of  ,  holden  at 

"(Seal) 

^  In  the  matter  of  [title  of  charity]. 
"  No.  of  charity. 

[iVaiN^,  description,  and  address  of  parti/  to  whom  notice  is  to  be  yiven."] 
Take  notice,  that  the  hearing  of  the  application  in  the  matter  of  the  above 
"  charitir  is  appointed  to  take  place  at  this  Court  on  the  day  of 

. "  A.  B.,  aerk  of  the  Court. 
"Dated  this  day  of  ,18    ." 

*  This  should  be  at  the  earliest  eonvmient  sitting  of  the  Court, 
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"  serve  a  notice  of  iitan'ny  on  tLe  plaintiff  and  a  notice  to  allnid 
"proceeding*  on  any  other  person. 

"  IX.  In  all  cases  it  shall  be  competent  for  the  Judge  to 
"  direct  in  any  case  what  persons,  or  additional  persons,  shall 
"  be  served  with  a  summons  or  notice  to  attend  iwoceedings  or 
"  notice  of  Jicaiintj." 

As  regards  the  heating  of  the  c-ase,  the  following  provisions 
iffe  in  force  : — 

"  The  Charitable  Trusts  Orders,  1853,"  provide  that  :— 

"  XVII.  At  the  hearing,  any  person  who  has  been  summoned, 
'*  or  has  received  notice  to  attend  proceedings,  or  who  is 
"  authorized  to  apply  under  section  43  of  '  The  Charitable 
"  TriKts  Act,  1853,'  may  appear,  and  shall  be  heard  to  oppose 
"  the  application  anthorized  by  the  order  or  certificate  of  the 
"  comraissioners,  or  the  statement  of  the  Attorney -General, 
•'  pubject  to  the  payment  of  such  coats  as  the  Judge  shall  direct. 

"  X.  Upon  the  requisition  of  the  Charity  CommisHioners,  a 
"  copy  of  the  Judge's  note  of  the  evidence  taken  at  the  hearing, 
"  or  Buch  part  thereof  as  may  be  required  by  the  commissioners, 
"  shall  be  transmitted  under  the  sea!  of  the  Court  by  the  Judge 
"  to  them  at  their  office  by  post  or  otherwise. 

"  XI.  Upon  the  requisition  of  the  Attoniey- General  in  pro- 
"  ceedingB  instituted  by  him  a  copy  of  the  Judge's  note  of  the 
"  evidence  taken  at  the  hearing,  or  sach  part  thereof  aa  may  be 
"  required  by  the  Attorney -General,  shall  be  transmitted  under 
"  the  seal  of  the  Conit  to  him  by  post  or  otherwise," 

The  orders  which  may  be  made  at  the  hearii^  are  of  course 
extremely  various.  Forms  of  these  are  provided  by  the  appen- 
dix to  the  rules  under  the  Act,  and  arc  set  out  in  the  foot-note 
below  (y). 
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The  following  rule  provides  for  the  transmission  of  the  TranmniMion 

proceedings  to  the  Board  of  Charity  Commissioners  : —  ?J  th^^ch^^ 

"  XII.  A  copy  of  the  summons,  notice  to  attend  proceed-  commiBsionera. 
ingg,  notice  to  appear,  together  with  a  copy  of  the  order 
made  by  the  Court,  shall  in  all  cases  be  transmitted  by  the 
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**  to  Inhere  »tate  tJie  tttbatance  of  the  application  authorised  hy  the  order  or  eer- 
**  tijicate]  and  upon  hearing  the  matter  of  the  said  application. 

**  It  is  ordered,  that  [tianiesj  deacriptionSf  and  addresses,  where  they  are 
**  personal  representatives,  insert  the  executors  {or  administrators)  of  {name, 

deseripfum,  and  address)  deceased],  do  transfer  £  hank  £3  per  centum 

annuities,  or  reduced  annuities  \pr  £3  5s,  per  centum  annuities,  or  oank  stock, 
*'  promissorv  note,  hiU  of  exchange,  hond,  debenture  or  other  security,  as  the 
**  ease  may  Of],  standing  in  the  name  [or  names]  \ifisert  the  f tames,  descriptions, 
*'  and  adaresses  of  the  persons  in  tihose  names  the  stock  is  standing]  into  the 
*'  samen  of  [names of  ojicial  trttstees].^* 

**  \^Where  securities  are  to  be  deposited,  vary  the  preceding  order,  com-- 
"  meneiny  with  the  words,  *  do  transfer,*  and  substitute  the  following :  *  do 
"  deposit  the  following  exchequer  bills,  dated,  that  is  to  saj^,  No.  1,836  for  500/., 
**  No.  772  for  60/.,  &c.,  or  any  other  exchequer  bills  for  which  the  same  may  be 
**  exchanged  {as  the  case  may  be),  with  {natnea  of  official  trustees)].* 

'*  Given  under  the  seal  of  the  Court,  tiiis  day  of  ,  18    . 

•*  By  the  Court, 

"  A.  B.,  Clerk  of  the  Court.'* 

**  Form  of  O&dxr  under  Section  48. 

'*  In  the  County  Court  of  ,  holden  at 

"  (Seal.) 

*'  In  the  matter  of  [title  of  charity], 

"  No.  of  charity. 
**  Upon  the  application  of  [name,  description,  and  address  of  applieant],  to 
*'  [here  state  the  substance  of  the  application  authorized  by  the  ordei'  or  cer- 
**  tijleate],  and  upon  hearing  the  matter  of  such  application. 

*'  It  is  ordered  that  the  [here  describe  t/te  estates  of  the  charity  as  described 
"  or  indicted  in  the  order  or  certificate'],  holden  in  trust  for  the  above  men- 
**  tioned  charity,  do  vest  in  *  the  treasurer  of  public  charities  *  and  his  sue- 
**  cessors  in  trust  for  the  said  charity. 

**  [  Where  any  periodical  or  other  payment  is  directed  with  respect  to  any 
"  copyhold  land  add  as  to  a  periodical  payment  the  following  elattse  .*]  And  it 
**  is  further  ordered,  with  the  consent  of  the  [name,  description,  attd  address  of 
**  the  lord  of  the  manor  wherein  the  estates  are  situated],  that  tne  sum  of  £ 
*'  be  mud  by  [name,  description,  and  address  ofpersoft  ordered  to  pay],  to  the  said 
**  lord  of  the  manor  of  ,  on  the  day  of  next,  and  on  the 

**  same  day  in  each  succeeding  year  [as  the  case  may  be],  in  compensation  for 
*'  fines  or  other  profits  which  would  have  become  due  upon  the  death  or  admit- 
"  tance  of  the  tenants  of  such  land,  being  part  of  the  said  manor  holden  upon 
**  trust  for  the  said  charity. 

*'  Given  under  the  seal  of  the  Court,  this  day  of  ,  18    . 

"By  the  Court, 

"  A.  B.,  Clerk  of  the  Court.'* 

"  Form  of  Order  for  tub  Bbmoval  or  Appointment  of  a  Trustee, 
**  OR  Removal  and  Appointment  of  a  Trustee  ;  vesting  the 
"  Estates  of  a  Charity  in  a  Trustee  ;  and  appro  vino  a  Scheme. 

'*  In  the  County  Court  of  ,  holden  at 

"  (Seal.) 

*'  In  the  matter  of  [title  of  charity], 
•*  No.  of  charity. 
''  Upon  the  application  of  [name,  description,  and  address  of  applicant],  to 
"  [here  state  the  substance  of  the  applieatum  authorized  by  the  order  or  eer^ 
**  tijieate,  but  in  the  cau  of  a  scheme,  only  refer  to  it  os^k  certain  scheme  for 
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"  clerk,  forthwith  after  the  hearing,  by  post  or  otherwise,  as 
"  the  Jud^  aiiall  direct,  to  the  office  of  the  commlGBioners." 

No  order  of  a  Connty  Court,  for  the  appointment  or  removal 
of  tmateeB  or  approviil  of  any  Bcheme  for  the  regulation  of  a 
charity,  is  valid,  unless  confirmed  by  the  board. 

"  Whenever  any  order  or  decision  is  made  by  any  District 
"  Court  of  Bankruptcy  or  County  Court  for  the  appointment  or 
"  removal  of  any  trustee  of  any  charity,  or  approving  of  any 
"  scheme  for  regulating  or  directing  the  adminiBtratioa  of  any 
"  charity,  or  the  estate,  funds,  property,  or  income  thereof,  a 
"  copy  of  every  such  order  or  decision  shall  immediately  npon 
"  the  making  thereof  be  delivered  or  transmitted  hy  the  de- 
"  puty  registrar  of  snch  District  Court  or  by  the  clerk  of  the 
"  County  Court,  as  the  case  may  be,  together  with  all  requisite 
"  particulars,  to  the  said  board,  for  the  purpose  of  being  con- 
"  sidered  by  them  ;  and  no  such  order  or  decision  shall  be  valid 
"  or  effectual  until  the  same  shall  have  been  approved  by  the 
"  said  board,  such  approval  to  be  testified  by  a  certificate  in 
"  writing,  signed  by  the  secretaiy  of  the  said  board,  and  no 
"  Buch  approval  shall  issue  from  the  said  board  until  one 
**  calendar  month  shail  have  elapsed  after  the  receipt  by  the 
"  board  of  such  copy  and  particulars." — IG  &  17  Vict.  c.  137, 
8.36. 

The  following  section  of  "  The  Charitable  Truste  Act,  1853," 
gives  the  board  power  to  direct  a  rehearing  in  these  cases  : — 

"  In  case  any  such  order  or  decision  as  last  aforesaid  of 
"  any  County  Court  shall  not  be  approved  by  the  said  board,  it 
"  shall  be  lawful  for  snch  board  to  remit  the  same  for  recon* 
"  sideration  and  decision  by  such  District  or  County  Court, 
"  with  such  remarks  and  recommendations  thereon  (if  any)  as 
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"  shall  seem  fit  and  expedient  to  sucli  hoard,  or,  in  the  discre-  case  for  rc- 
"  tion  of  the  board,  to  order  and  direct  that  the  subject-matter  <»«»i<i«™tion» 
"  to  which  such  order  or  decision  relates,  together  with  such  fer'Se  matter 
'^  order  or  decision,  shall  be  submitted  to  the  consideration  and  to  a  Judge  of 
"  decision  of  a  Judge  of  the  Court  of  Chancery,  and  in  such  the  Court  of 
**  last-mentioned  case  no  further  proceedings  shall  be  had  or  Chancery. 
'*  taken  in  the  District  or  County  Court  with  respect  to  the  Tlie  Chart- 
"  matter  in  question  ;  and  in  case  the  order  or  decision  of  the  ^^  i"^^'* 
"  District  or  County  Court,  on  the  reconsideration  of  any  order  ^^^^  1853, 
"  or  decision  so  remitted  tor  reconsideration,  be  disapproved  as 
'*  aforesaid  by  the  said  board,  such  board  shall  refer  such  orders 
"  and  decisions,  and  the  subject-matter  thereof,  to  a  Judge  of 
the  Court  of  Chancery,  or,  as  to  any  charity  within  the  juris- 
diction of  the  Court  of  Chancery  of  the  County  Palatine  of 
'*  Lancaster,  either  to  the  Chancellor  or  the  Vice-Chancellor  of 
"  the  same  county  palatine,  or  to  a  Judge  of  the  High  Court 
'*  of  Chancery  ;  and  where  any  order  or  decision  is  referred  to  a 
**  Judge  of  the  Court  of  Chancery,  or  of  the  Court  of  Chan- 
'*  eery  of  the  said  County  Palatine  of  Lancaster,  under  this 
"  provision,  such  Judge  shall  have  and  exercise  all  such  juris- 
"  diction,  power,  and  authority  in  relation  thereto  as  in  the 
**  case  of  a  charity  the  gross  annual  income  whereof  exceeds 
"  thirty  pounds,  and  may  make  such  order  in  relation  to  the 
"  matter  of  such  order  or  decision  as  to  him  may  seem  proper." 
—16  &  17  Vict.  c.  137,  s.  37. 

AVith  regard  to  appeals    from  the  County  Court,   *'The 
Charitable  Trusts  Act,  1853,"  enacts  that  :— 

"  Where  any  person  authorised  to  make  any  application  under  Appeal. 
**  this  Act  (other  than  Her  Majesty's  Attorney-General  acting  ex  The  Chari- 
'*  officio),  or  any  other  person  who  may  have  been  made  a  party  to  tahU  TnisU 
"  any  proceeding  upon  any  application  under  this  Act,  is  aggrieved  Act,  1853, 
**  by  or  dissati^ed  with  any  order  made  by  any  County  Court  *•  ^• 
**  upon  any  such  application,  or  any  proceeding  thereon,  he  may, 
"  within  one  calendar  month  after  the  making  of  such  order, 
*'  give  notice  in  writing  to  the  said  Court,  and  also  to  the  said 
"  board,  that  he  is  desirous  to  appeal  against  the  same  {z) ;  and 
"  if  the  said  board  think  it  reasonable  and  proper  that  such 
'*  appeal  should  be  entertained,  and  give  a  certificate  to  that 
**  effect,  such  District  or  County  Court  shall  suspend  any  pro- 

(r)  The  foUowing  Form  of  Xotice  is  provided : — 

"  Notice  of  Appeal. 

"  In  the  matter  of  [name  of  charity], 
"  I  [name,  deter ipt ion ^  and  addrett  cf  the  appellant],  do  hereby  giro  notice, 
**  that  I  am  aggrieved  by  [or  dissatisfied  witoj  a  certain  order  ooiade  by  the 
'•  County  Court  of  ,  nolden  at  ,  and  dated  the  day  of 

'*  ,  and  thnt  I  intend  to  appeal  against  the  same,  and  the  grounds  of 

**  appeal  are  that  [here  state  grounas], 

"  (Signed)    [Appellant* 8  name,] 
**  To  the  clerk  of  the  County  Court  of  ,  holden  at  ,  dated  this 

day  of  ,18    ." 
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"  ccedingB  upon  the  order  appealed  against  during  each  time  as 
"  the  cirenniHtanceB  may  require  ;  and  the  said  board,  if  they 
"  80  think  fit,  may  require  the  person  giring  any  such  notice  of 
"  appeal  to  become  bound  with  two  sufficient  sureties,  to  be 
*'  approved  by  the  deputy  registrar  of  such  District  Court,  or 
"  by  the  clerk  of  the  County  Court,  as  the  case  may  be,  to  the 
"  treasnrers  of  the  said  Courts  respectively,  or  snch  other  pcr- 
"  son  as  the  said  board  may  see  fit,  in  sucn  sum  as  to  the  said 
"  board  shall  seem  reasonable,  to  pay  such  costs  of  the  pro- 
"  ceedings  on  the  appeal  as  shall  be  ordered  to  be  paid  by  such 
"  appellant,  and  also  (if  the  said  board  so  think  fit)  to  indem- 
"  nify  the  charity  against  the  costs  and  expenses  of  or  attending 
"  such  appeal ;  and  every  bond  executed  under  this  provision 
"  shall  be  exempt  from  stamp  duty  :  Provided  always,  that  it 
"  shall  be  lawful  for  Her  Jlajestj's  Attorney-General  (acting 
"  fx  officio),  at  any  time  within  three  calendar  months  after  the 
"  making  of  any  order  by  a  District  Court  or  County  Court 
"  under  this  Act,  to  lodge  and  commence  and  prosecute  an  ap- 
"  peal  against  such  order,  without  giving  any  such  notice  or 
"  becoming  bound  as  aforesaid,  and  every  such  last -mentioned 
"  appeal  shall  thereupon  be  allowed  by  the  order  of  such  Dis- 
"  trict  or  County  Coort,  and  shall  have  such  other  effect  as  any 
"  other  appeal  under  this  Act."— 10  &  17  Vict.  c.  137,  s.  39. 
"  The  Charitable  Trusts  Orders,  1853,"  provide  that  :—- 
■'  XIX.  Where  any  person  is  desirous  of  appealing  against 
"  an  order  made  by  the  Court  in  any  matter  of  a  charity,  he 
"  eball,  within  one  calendar  month  after  making  such  order, 
"  give  notice  in  writing,  stating  the  grounds  of  such  intended 
"  appeal  to  the  Court  ;  and  snch  notice  may  be  served,  by  post 
aid  Court  (a)  at  his 


"  or  otherwise,  on   the  clerk  of  the  j 
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The  security  required  by  the  Act  having  been  duly  given.  Subsequent 
the  subsequent  proceedings  on  the  appeal  are  regulated  by  the  ^"^^^^dLi 
following  enactment : —  ]^  Au*  • 

"  Where  any  order  allowing  an  appeal  has  been  made  as  v^J^^^If 
"  aforesaid^  the  person  thereby  allowea  to  appeal  shall  within  ^^^  jg'^3  ' 
"  three  calendar  months  present  a  petition  to  the  Court  of  ,  40^  ' 
Chancery,  setting  forth  the  order  appealed  against,  and  the 
order  sdlowing  such  appeal,  and  praying  such  relief  as  the 
case  may  require  ;  and  upon  the  hearing  of  such  petition  the 
Court  may  confirm,  vary,  or  reverse  the  order  appealed 
against,  or  may  remit  such  order  to  the  County  Court  by 
which  the  same  was  made,  with  or  without  any  declaration 
or  directions  of  the  Court  of  Chancery  in  relation  thereto,  or 
may  proceed  in  relation  to  the  charity  to  which  such  order 
*^  relates  as  in  the  case  of  an  application  under  this  Act  to  a 
"  Judge  of  the  Court  of  Chancery  at  Chambers,  and  any  Judge 
''  of  such 'Court  sitting  at  Chambers  or  in  open  Court  may 
^'  make  or  give  any  such  orders  or  directions  in  relation  to  the 
*^  matter  of  such  order  as  he  may  see  fit,  or  the  Court  may 
<<  make  such  other  order  in  relation  to  the  matter  of  any  such 
appeal  as  to  the  Court  may  seem  just,  and  as  might  be  made 
in  the  case  of  a  suit  regularly  instituted,  or  a  petition,  as  the 
'^  case  may  require  ;  and  in  case  the  party  allowed  to  appeal  do 

**  {names,  descriptiony  and  addresses  of  obligee']  in  £  of  »>od  and  lawful 

**  money  of  Great  Britain,  to  be  paid  the  said  \natne  of  oblip^  or  his  certain 
**  attorney,  executorSf  adminiBtrators,  or  assigns.  For  which  payment  to  be 
**  made,  we  bind  ourselvra  and  each  fand  erery]  of  us,  in  the  whole,  our,  and 
**  each  of  our  heirs,  executors,  and  administrators,  jointly  and  scremlly,  by  these 
•*  presents. 

**  Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

**  eight  hundred  and 

"  whereas  an  order,  dated  the  dav  of  » 18    ,  was  made  in  the 

"  matter  of  {nanu]  charity  by  the  County  Court  of  ,  holden  at  , 

"  and  [namify  description^  and  address  of  appelianiy]  states  himself  to  be 
"  aggrieved  by  [or  dissatisfied  with'\the  said  order,  and  has  given  notice  of 
"  appeal  pursuant  to  the  Charitable  Trusts  Act,  1853,  and  the  practice  of  the 
"  Court :  And  whereas  the  Charity  Commissioners  of  England  and  Wales  have 
**  required  that  the  said  [appellant]  should,  toother  with  two  suflScient  sureties, 
**  become  bound  to  [persofi  whom  the  commissioners  direct  to  be  obligee"]  in 
*'  the  sum  of  £  to  pay  such  costs  of  the  proceedings  on  the  appeal  aa 

**  »hall  be  ordered  to  be  paid  by  the  said  appellant  [if  required  by  the  coni' 
**  missionersy  and  also  to  indemnify  the  charity  against  the  costs  and  expenses 
**  of  and  attending  such  appeal]. 

**  And  whereas  the  above-named  [namesy  descriptionsy  and  addresses  oj 
**  sureties],  at  the  request  of  the  said  [name  of  appellant],  have  agreed  to  enter 
**•  into  the  above- written  obligation  for  the  purpose  aforesaid,  and  the  security 
*•  intended  to  be  given  has  been  approved  or  by  Uiame  of  clerk] . 

**  Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden 
*'  [names],  and  any  or  either  of  them,  shall  pay  unto  the  said  [name  of  the 
**  obligee],  his  executors,  administrators,  or  a&iigns,  the  costs  of  the  said  appeal, 
**  as  the  said  Court  of  Appeal  shall  oraer,  then  this  obligation  shall  be  void,      (L*  S.)    J.  K. 
«*  otherwise  to  remain  in  fiiU  force  and  virtue. 


ii 

ii 


I  approve  of 
this  bond. 


*'  Signed,  sealed,  and  delivered  by  the  above-bounden 
**  presence  of." 


**  A.  B. 
«  C.  D. 
"  E.  F. 


How  orilen 
of  Coontr 
Court  under 
thii  Actto 
b«  «iif  oiced. 
TheChari- 
table  Tnttt 
Act,  1633, 
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"  not  within  such  three  calendar  montha  present  snch  petition 
"  of 'appeal,  the  order  agaioBt  which  each  appeal  was  allowed 
"  sfaall  De  final ;  and  in  case  anj  costs  adjndged  on  any  encb 
"  appeal  to  be  paid  by  the  party  allowed  to  appeal  be  not  paid, 
"  snch  bond  aa  aforesaid  may  be  put  in  suit,  and  the  money  to 
"  be  recovered  on  every  snch  Iwnd  shall  be  applied  to  indemnify 
"  the  charity  estate  or  the  person  danmiiied,  or  othcm-ise  in 
"  snch  manner  as  the  justice  of  the  case  may  require,  and  the 
"  Oonrt  or  Jndge  by  whom  snch  appeal  may  have  been  heard 
"  shall  think  fit."— Ifi  &  17  Vict.  c.  137,  8.  40. 


"  Subject  to  any  ordere  to  be  made  by  the  Lord  Chancellor 
"  as  hereinafter  mentioned,  and  to  the  otner  provisions  of  this 
"  Act,  all  proceedings  to  be  taken  in  any  District  Court  of 
"  Bankruptcy  or  County  Court,  and  all  orders  and  directions  to 
"  be  made  or  given  by  any  such  District  Court  or  County  Court 
"  by  virtue  of  the  jurisdiction  hereby  created  and  conferred  on 
"  such  Court,  shall  respectively  be  subject  to  the  same  mios 
"  and  regulations,  and  have  the  same  effect,  and  be  registered, 
"  enforced,  and  executed  in  the  same  manner,  as  the  other  pro- 
"  oeedinga,  orders,  judgments,  and  directions  of  the  same  Court 
"  under  its  ordinary  jurisdiction,  and  it  shall  be  lawful  for  any 
"  such  District  Court,  or  for  uny  County  Court,  with  the  con- 
"  sent  of  the  board,  to  rcBciiid  or  vary  any  order  which  shall 
"  have  been  previously  made  by  such  Cour^  without  prejudice 
"  to  any  act  or  matter  in  the  meantime  done  nuder  such 
"  order  ;  and  for  executing  and  putting  in  force  any  order  to 
"  be  made  by  any  County  Court  under  this  Act,  every  Judge 
"  of  any  snch  Court  shall  and  may  have  and  exercise  all  snch 
"  powers  as  by  the  Act  of  the  session  bolden  in  the  ninth  and 
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PROCEEDINGS    UNDER    STATUTES    CONFERRING    AN 
ADMINISTRATIVE  JURISDICTION. 


CHAPTER  VII. 

jrRISDICTIOX  AND  PROCEEDINGS  AS  TO  THE   WINDING-UP    OP 

COMPANIES  AND  SOCIETIES. 

The  winding-up  of  public  companies  and  societies  is  regu-  Jurisdiction 
lated  by  two  Acts  of  Parliament— the  one  Act  being  "  The  ^"""^  P'Jf*'*^ 
Companies  Act,  1862  "  (25  &  26  Vict.  c.  89) ;  and  the  other  ^p^^t^* 
being  "  The  Companies  Act  (1862)  Amendment  Act "  (30  &  31  regulated  by 
Vict.  c.  131).    There  also  are  in  force  certain  rules  made  under  statute, 
these  Acts.    The  last-named  of  the  two  Acts  provides  : — 

"  This  Act  may  be  cited  for  all  purposes  as  *  The  Companies  Short  title*. 
'*  Act,  1867.'  "—30  &  31  Vict.  c.  131,  s.  1.  The  dm- 

***The  Companies  Act,  1862,*  is  hereinafter  referred  to  as  panics  Act, 
'*  *  the  principal  Act ; '  and  the  principal  Act  and  this  Act  are  1867, «.  1. 
"  hereinafter  distinguished  as  and  may  be  cited  for  all  pur-  The  Com- 
**  poses  as  *  The  Companies  Acts,  1862  and  1867;'  and  this  panics  Ads, 
'*  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  ^^®?  and 
*'  construed  as  one  with  the  principal  Act ;  and  the  expression  ^®®'»  ^'  '^' 
"  '  this  Act '  in  the  principal  Act,  and  any  expression  refer- 
"  ring  to  the  princij»l  Act  which  occurs  in  any  Act  or  other 
"  document,  shall  be  construed  to  mean  the  principal  Act  as 
**  amended  by  this  Act."— 30  &  31  Vict.  c.  131,  s.  2. 

As  regards  the  interpretation  of  "  The  Companies  Act,"  it  is  Meaning  of 
sufficient  to  set  out  the  following  enactment : —  tj>e  *«rm 

"  The  term  *  contributory '  shall  mean  every  person  liable  to  ^<^'**"**^' 
"  contribute  to  the  assets  of  a  company  under  this  Act,  in  the   J7'  .f 
"  event  of  the  same  being  wound  up  :  It  shall  also,  in  all  pro-  ^"^.^^" 
*'  ceedings  for  determining  the  persons  who  are  to  be  deemed  "iges^^.  74*. 
"  contributories,  and  in  all  proceedings  prior  to  the  final  deter-        "' 
*'  mination  of  such  persons,  include  any  person  alleged  to  be  a 
"  contributory."— 25  &  26  Vict.  c.  89,  s.  74. 

Under  "  The  Companies  Acts,  1862  and  1867,"  there  exist  «*  The  Com- 
three  different  modes  of  winding-up,  viz.,  (1.)  Compulsory  panics  Acu' 
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proiide  for 
tfarM  diflcnDt 
modeaof 
viadiDg-ap 
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windin^-np ;  (2.)  Voluntary  wiBdings-Tip;  aud  (3. )  Windings-np 
nnder  the  BUpervision  of  the  Court, 

Moreover,  tlie  Acts  coiiter  on  the  County  Court  a  derivative 
juriBdictiou  over  cases  transferred  to  it  from  the  High  Court, 
and  an  auxiliary  jurisdiction  to  aid  the  High  Court  by  taking 
evidence  in  cases  pending  there. 

The  most  convenient  division  of  the  subject  will  be  to  con- 
sider (I.)  The  Uenernl  Jurisdiction  and  Constitution  of  the 
County  Court  in  "Winding-up  Matters  ;  {II. j  The  Jurisdiction 
and  Proceedings  on  a  Compnlsory  WindiDg-up ;  (HI.)  The 
Jurisdiction  and  Proceedings  upon  a  Voluntary  Winding-up  ; 
(IV.)  The  Jurisdiction  and  Proceedings  in  aAVinding-up  under 
the  Supervision  of  the  Court ;  {V,)  The  Jurisdiction  and  Pro- 
ceedings in  Winding-up  Matters  transferred  from  the  High 
Court ;  and  (VI,)  The  Jurisdiction  and  Proceedings  as  to 
taking  evidence  in  the  County  Court  in  Winding-up  Cases 
pending  in  the  High  Court. 


Sectiox  I.— The  Genehal  JimisDicrtos  axd  Constitu- 
tion OF  CouKTv  ComTa  for  Windiko-up  Purposes, 


(1.)  Qenentt 
winding-up 
ioriidiction 
of  ths  Countj 
Court. 


By  "The  Building  SocietieB  Act,  1874 "(a),  and  "The 
Industrial  and  Provident  Societies  Act,  187G  "  (i),  the  County 
Court  is,  as  we  have  already  seen,  constituted  the  tribunal  for 
the  winding-up  of  societies  formed  under  these  Acts.  It  also 
exercises  a  winding-up  jurisdiction  in  matters  transferred  to  it 
by  the  High  Court  (c). 

The  general  practice  of  the  Conuty  Court  in  proceedings 
the  al>ove  statutes,  and  under  "T!ie  Companies  Acts, 
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"  lieu  of  the  Bank  of  England."—"  The  County  Court  Rules, 
1875,"  Order  XXXIX, 

The  practice  of  the  Chancery  Division  of  the  High  Court  in  Rules  of  the 
proceemngs  under  the  winding-up  Act,  is  regulated  by  a  set  of  ^"^  of  Chan- 
rules  dat^  11th  November,  1862.  There  is  no  short  title  given  ?5he  Com- 
to  these  rules,  but  for  convenience  they  will  be  cited  throughout  pities  Act, 
this  chapter  as  "  Eules  under  Companies  Act,  1862."  1862  and 

The  rales  just  mentioned  contain  a  general  direction  that  in  18^7. " 
winding-up  cases  the  general  practice  of  the  Chancery  Division  In  winding- 
shall  govern  all  matters  as  to  which  no  special  provision  is  «p  jnattera 
made  by  such  rules  themselves.    The  rule  referred  to  is  as  pj^c^of 

follows  : —  Chanoeiy 

"  The  general  practice  of  the  Court,  including  the  course  of  Division 
**  procee£ngand  practice  at  the  Judges'  Chambers,  asprovided  by  applies  in 
"  the  statute  15th  and  16  th  Victoria,  chapter  80,  and  the  General  ^JU^""^^. 
"  Orders  of  the  Court  relative  thereto,  shall,  in  cases  not  pro-  ^ions. 
"  vided  for  by  *  The  Companies  Act,  1862,'  or  these  rales,  and  j^^^  ^^^ 
^'  so  far  as  the  same  are  applicable,  and  not  inconsistent  with  Companies 
**  the  said  Act,  or  these  rales,  apply  to  all  proceedings  for  Act,  1862, 
"  winding-up   a  company." — "  Rules  under  Companies  Act,  rule  74, 
1862,"  r.  74.   - 

"The  Eules  under  Compames  Act,  1862,"  contain  the 
following  general  provisions  dealing  with  the  application  of  the 
said  rales,  their  conmiencement  ana  interpretation,  which  it  is 
convenient  to  set  out  in  this  place  : —  Application 

**  These  rules  apply  only  to  proceedings  under  *  The  Companies  ^^  "*^fi®- 
«  Act,  1862.'  "— "  Rules  under  Companies  Act,  1862,"  r.  75.      Bules  under 

"  These  rales  shaU  take  effect  and  come  into  operation  on  Companies 
"  and  after  the  25th  day  of  November,  1862."—"  Rules  under  ^f  >  ^f  ®2. 
Comronies  Act,  1862,"  r.  76.  "***  ^*^- 

"  The  1st  rule  of  the   23rd   of  the  Consolidated  General  Oom^wice- 
"  Orders,  and  the  General  Interpretation  Clause  therein,  shall  J^^  ° 
"  be  deemed  to  extend  and  apply  to  the  rules  of  this  Order  ;   „  /  under 
"  and  such  rules  shall  have  the  effect  of,  and  be  deemed  to  be  Cfy^npanies 
"  (General  Orders  of  the  Court." — "  Rules  under  Companies  ^ct  1862 
Act,  1862,"  r.  77.  rwfe  76.    ' 

"The  power  of  the  Court,  and  of  the  Judge  sitting  in  interpretation 
"  Chambers,  to  enlarge  or  abridge  the  time  for  doing  any  act,  of  rules. 
**  or  taking  any  proceeding,  to  ^joura,  or  review  any  proceed-  ^yi^  under 
**  ing  and  to  give  any  direction  as  to  the  course  of  proceeding.  Companies 
**  is  unaffected  by  these  rules." — "  Rules  under  Companies  Act,  Act^  1862, 
1862,"  r.  73.  ruZe  77. 

Pees  for  the  remuneration  of  the  oflScers  of  the  County  Court  Rules  not  to 
for  the  discharge  of  duties  under  the  Act  are  authorized  by  the  **^®  tc^rtkj 
following  section  :-  ^^^^  *^ 

"  The  registrars  and  high  bailifls  of  the  County  Courts  shaD  proceedings. 
"  be  remunerated  for  the  duties  to  be  performed  by  them  under  Rules  under 
"  this  Act,  by  receiving,  for  their  own  use,  such  fees  as  may  be  Companies 
**  from  time  to  time  autiiorized  to  be  taken  by  any  Orders  to  ^^^  ^^^^> 

VOL.  lU  4  0  '^  *^^* 
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(3.)  Feefc  "  be  made  by  the  CommiBsioners  of  the  TreaEury,  with  the  con- 

The  Com-        "  Bent  of  the  Lord  Chanoellor  ;  and  the  Commissioners  of  the 

pania  Act,      "  Treasury  are  hereby  authorized  and  empowered,  with  snch 

1862,  J.  46.      «  consent  as  aforesaid,  from  time  to  time  to  make  such  orders  : 

"  Provided  that  it  shall  be  lawful  for  the  said  Commisfiioners, 

"  with  the  like  coDBcnt  as  aforesaid,  by  an  order  to  direct  that 

"  after  the  date  named  in  the  order,  any  registrar  or   high 

"  bailiff  shall,  in  lieu  of  receiving  such  fees,  be  paid  such  fixed 

"  or  fluctuating  allowance  as  may  in  each  case  be  thought  just, 

"  and  after  siicn  date  the  said  fees  shall  be  accounted  for  and 

"  paid  over  by  such  registrar  or  high  bailiff  in  such  manner 

"  as  may  be  directed  in  the  order." — 30  &  31  Vict.  c.  131, 

B.  46. 

—Order  u  to        An  Order  as  to  Court  fees  has  been  made  under  the  above 

Coort  few.        enactments,  which  is  set  out  in  the  footnote  (e). 

II.)  Before  Affidavits  for  use  under  the  winding-up  Acts  may  be  sworn 

whom  affi-        before  the  persons  mentioned  in  the  following  section  : — 

d«vit8majbe         "Any  affidavit,  affirmation,  or  declaration  required  to  be 

Bwoni.  11  Bwyrn  or  made  under  the  provisions  or  for  the  purposes  of 

The  Comr-        "  this  part  of  this  Act  ma^  be  lawfully  sworn  or  made  in  Great 

r?"^    iM     "  Britain  or  Ireland,  or  in  any  colony,  islandi  plantation,  or 

1862, 1.   HJ,    (1  pjg^jg  under  the  dominion  of  Her  Iklajesty  in  foreign  parts, 

"  before  any  Court,  Judge,  or  person  lawfully  authorized  to 

"  take  and  receive  affidavits,  affirmatious,  or  declarations,  or 

"  before  any  of  Her  Majesty's  Consuls  or  Vice-Consuls  in  any 

"  foreign  parts  out  of  Her  Majesty's  dominions,  and  all  Courts, 

"  Judges,  Justices,  Commissioners,  and  persons  acting  judici- 

"  ally  shall  take  judicial  notice  of  the  seal  or  stamp  [or  signa- 

"  ture  (aa  the  case  may  be)  of  any  such  Court,  Judge,  person, 

"  Coosnl  or  Vice-Consnl  attached,  appended,  or  subscribed  to 

"  any  such  affidavit,  afSrmation,  or  declaration,  or  to  any  other 
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Companies  Act,  1862,"  being  of  general  application,  is  set  out  tares  to  be 

in  this  place :—  noti^^ 

"  In  all  proceedings  under  this  part  of  this  Act,  all  Courts,  ^*     ' 
"  Judges,  and  persons  judicially  acting,  and  all  other  officers,  ^^y^ 
judicial  or  ministerial,  of  any  Court,  or  employed  in  enforcing  ^^^^  ^25 
the  process  of  any  Court,  shall  take  judicial  notice  of  the         ' 
signature  of  any  officer  of  the  Courts  of  Chancery  or  Bank- 
"  ruptcy  in  England  or  in  Ireland,  or  of  the  Court  of  Session  in 
"  Scotland,  or  of  the  registrar  of  the  Court  of  the  Vice  Warden 
*'  of  the  Stannaries,  and  also  of  the  official  seal  or  stamp  of 
the  several  offices  of  the  Courts  of  Chancery  or  Bankruptcy  in 
England  or  Ireland,  or  of  the  Court  of  Session  in  Scotland, 
"  or  of  the  Court  of  the  Vice  Warden  of  the  Stannaries,  when 
**  such  seal  or  stamp  is  appended  to  or  impressed  on  any  docu- 
"  ment  made,  issued,  or  signed  under  the  provisions  of  this  part 
"  of  the  Act,  or  any  official  copy  thereof." — 25  &  26  Vict.  c.  89, 
8.  125. 

As  regards  the  power  of  the  Judge  at  Chambers, "  The  Com-  (6.)  SitUngs  at 
panies  Act,  1862,    provides  as  follows : —  chambers. 

"  Any  judge  of  the  High  Court  of  Chancery  may  do  in  Th$  Com- 
"  chambers  any  act  which  the  Court  is  hereby  authorised  to  ponies  Act, 

«  do "—25  &  26  Vict.  c.  89,  s.  83.  1862,  s.  83. 

And  the  "  Rules  under  Companies  Act,  1862,"  relating  to 
proceedings  in  chambers  are  as  foUows  :— 

**  All  orders  made  in  chambers  shall  be  drawn  up  in  cham-  Orders  made 
*'  hers,  unless  specially  directed  to  be  drawn  up  by  the  registrar,  in  chambei-s 
"  and  shall  be  entered  in  the  same  manner,  and  in  the  same  ^  ^  drawn 
"  office,  as  other  orders  made  in  chambers." — "  Rules  under  ^^' 
Companies  Act,  1862,"  r.  52.  ^'^  **«^ 

"  The  48th,  49th,  50th,  5l8t,  52nd  and  55th  rules  of  the  ^^^^ 
"35th  of  the  Consolidated  General  Orders,  shall  apply  to  all  ,.^^'52.    ' 
**  certificates  of  the  chief  clerk  in  the  matter  of  the  winding  up  ^    .-  '     , 
"  of  any  company ;  nevertheless,  certificates  on  passing  the  retnst^  in  ^ 
"  official  Uquidator's  accounts  may  be  approved  and  signed  by  wSding-up. 
"  the  judge  without  delay,  and  upon  being  so  signed,  shall  be  ji^i^g  under 
**  filed  and  forthwith  acted  upon." — "  Rules  under  Companies  Ctrmpanies 
Act,  1862,"  r.  56.  Act,  1862, 

"  A  register  shall  be  kept  of  all  proceedings  in  the  judge's  rule  56. 
"  chambers,  in  each  matter,  in  the  same  manner  as  required  by  Register  to 
"  the  57th  rule  of  the  85th  of  the  Consolidated  General  Orders,  ^  kept  in^ 
"  and  no  documents  or  proceedings  are  to  be  filed  in  the  judge's  chambers ; 

(locoments 

"  chambers,  unless  the  judge  shall  otherwise  direct." — "Rules  &o.,notto 
mider  Companies  Act,  1862,"  r.  57.  be  filed. 

The    "Rules    under    Companies    Act,   1862,"    contain    a  RuUt under 
Schedule  of  Forms,  the  use  of  which  does  not,  however,  appear  Companies 
to  be  obligatory.    The  "  Rules  under  Companies  Act,  1862,"  Act,  1862, 
provide  as  follows  : —  ^"^  ^7. 

"  The  forms  set  forth  or  referred  to  in  the  third  schedule  to  /y  j  ponns. 
^*  these  Orders,  with  such  variations  as  the  circumstances  of 
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"  each  case  may  require,  may  be  need  for  the  respective  par- 
"  poses  mentioned  in  such  schedule." — "Rules  under  Com- 
panies Act,  1862,"  r.  69. 

The  following  rule  of  the  "Roles  under  Companies  Act, 
18C2,"  relates  to  advertisemunts : — 

"  When  an  advertisement  is  required  for  any  purpose,  except 
"  where  otherwise  directed  by  these  rules,  the  adTertisement 
"  shall  be  inserted  once  iu  the  London  Oazette,  and  in  snch 
"  other  newspaper  or  newspapers,  and  for  such  number  of 
'*  times  BE  may  be  directed.  The  judge  may,  in  snch  cases  as 
"  he  shall  think  fit,  dispense  with  any  advertisement  required 
"  by  these  rules." — "  Rules  under  Companies  Act,  1862,"  r.  63. 

An  order  as  to  fees  to  counsel  and  solicitors  (/)  has  been 
made  nnder  section  45  of  "  The  Companies  Act,  1867  "  ( g). 

The  following  section  of  "  The  Companies  Act,  1862,"  relates 
to  the  enforcement  of  Orders  : — 

"  All  Orders  made  by  the  Court  of  Chancen'  in  England  or 
"  Ireland  under  this  Act  may  be  enforced  in  the  same  manner 
"  in  which  Orders  of  such  Court  of  Chancery  made  in  any 
"  suit  pending  therein  may  be  enforced,  and  for  the  purposes  of 
"  this  part  of  this  Act  the  Court  of  the  Vice  TVarden  of  the 
"  Stannaries  shall,  in  addition  to  its  ordinary  powers,  have  the 
"  same  power  of  enforcing  any  Orders  made  by  it  as  the  Court 
"  of  Chancery  in  England  has  in  relation  to  matters  within  the 
*'  jurisdiction  of  such  Court,  and  for  the  last-mentioned  pnr- 
**  poses  the  jurisdiction  of  the  Vice  Warden  of  the  Stannariea 
"  shall  be  deemed  to  be  co-extensive  iu  local  limits  with  the 
"  inrisdiction  of  the  Court  of  Chancery  in  England." — 25  &  26 
Vict.  c.  89,  8.  120. 

Any  Order  made  by  tbc  Court  in  England  for  or  in  the 
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"  or  in  the  course  of  the  winding-up  of  a  company  shall  be 
'^  enforced  in  England  and  Ireland,  and  Orders  made  by  the 
"  Court  in  Ireland  for  or  in  the  course  of  winding  up  a  com- 
"  panj  shall  be  enforced  in  England  and  Scotland  by  the 
**  Coiuts  which  would  respectively  have  had  jurisdiction  in  the 
"  matter  of  such  companv,  if  the  registered  oflBce  of  the  com- 
"  pany  were  situate  in  the  division  of  the  United  Kingdom 
where  the  order  is  required  to  be  enforced,  and  in  the  same 
manner  in  all  respects  as  if  such  order  had  been  made  by 
**  the  Court  re(|uired  to  enforce  the  same  in  the  case  of  a 
"  company  within  its  own  jurisdiction." — 25  &  26  Vict.  c.  89, 
8.122. 

"Where  any  order,  interlocutor,  or  decree  made  by  one  Modeofpro- 
"  Court  is  required  to  be  enforced  by  another  Court,  as  herein-  ?^?j^  orden 
**  before  provided,  an  office  copy  of  the  order,  interlocutor,  or  |,y  ^^j^^^"  **"* 
^'  decree  so  made  shall  be  produced  to  the  proper  officer  of  the  Coarts. 
Court  required  to  enforce  the  same,  and  tne  production  of  xhe  Cam^ 
such  office  copy  shall  be  sufficient  evidence  of  such  order,  panies  Ady 
interlocutor,  or  decree  having  been  made,  and  thereupon  1862,  s,  123. 
^  such  last-mentioned  Court  shaU  take  such  steps  in  the  matter 
**  as  may  be  requisite  for  enforcing  such  order,  interlocutor,  or 
**  decree,  in  the  same  manner  as  if  it  were  the  order,  interlocu- 
"  tor,  or  decree  of  the  Court  enforcing  the  same." — 25  &  26 
Vict.  0.  89,  s.  123. 

Sbctiok  II.— The  Jurisdiction  and  Proceedings  on  a 

Compulsory  Winding  up. 

The  jurisdiction  to  make  an  order  for  a  compulsory  winding  Compalsoiy 
up  and  the  proceedings  in  such  a  proceeding  can  most  briefly  ^^^^  ^ 
be  stated  as  follows  : —  ^^  "°^' 

(a.)  WTien  a  compulsory  order  to  wind  up  may  be  made. 

"  A  company  under  this  Act  may  be  wound  up  by  the  Court  When  a  com- 
"  as  hereinafter  defined,  under  the  following  circumstances ;  P«l»ory  wind- 

«  (that  is  to  say,)  mfy'S^'^e 

-  (1.)  Whenever  the  company  has  passed  a  special  resolu-  ' 

"  tion  requirmg  the  company  to  be  wound  up  by  t^i^j^ct 
"  the  Court :  i^m  «.  79. 

"  (2.)  Whenever  the  company  does  not  commence  its         »  •     • 
"  business  within  a  year  from  its  incorporation, 
'^  or  suspends  its  business  for  the  space  of  a 
"  whole  year : 
**  (3.)  Whenever  the  members  are  reduced  in  number  to 

**  less  than  seven  : 
"  (4.)  Whenever  the  company  is  unable  to  pay  its  debts  : 
''  (5.)  Whenever  the  Court  is  of  opinion  that  it  is  just 
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"  and  Gqnitable  that  the  company  shoiild  be 
"  wound  up."— 25  &  26  Vict,  c  89, 8.  79. 
When  » eom-         "  A  Company  under  this  Act  shall  be  deemed  to  be  unable  to 
EMf  "  ^         "  P*^  '^  debts ; 

I7i~J™^  "  t^-)  Wlienever  a  creditor,  by  asBigmnent  or  otherwise, 

par  ita  AebtM."  "  ^  whom  the  company  is  indebted,  at  law  or  in 

y^  f,^^^^  "  equity,  in  a  sum  exceeding  fifty  ponnds  then 

pnnia  Act,  "  ^"^  °^  served  on  the  company,  by  leaving 

1868,  (.so'.  "the  same  at  their  roistered  office,  a  demand 

"  onder  his  hand  requiring  the  company  to  pay 

"  the  snm  so  dne,  and  the  companv  has  for  the 

"  space  of  three  weeks  succeeding  me  service  of 

"  such  demand  neglected  to  pay  such  sum,  or  to 

"  secure  or  compound  for  the  same  to  the  reason- 

"  able  satisfaction  of  the  creditor : 

"  (2.)  Whenever,  in  England  and  Ireland,  execution  or 

"  other  process  issued  on  a  judgment,  decree,  or 

"  order  obtained  in  any  Court  in  favour  of  any 

"  creditor,  at  law  or  in  equity,  in  any  proceed- 

"  ing  instituted   by  such   creditor   against  the 

"  company,  is  returned  unsatisfied  in  whole  or  in 

"  part ;     .     .     .     . 

"  (3.)  TVhenever  it  is  proved  to  the  satisfaction  of  the 

"  Court  that  the  company  is  unable  to  pay  its 

"  debts."— 25  &  26  Vict.  c.  89,  8.  80. 


(J.)  The  PeHlionfor  Winding  up. 
"Where  it  is  sought  to  got  a  company  or  society  wound  up  by 
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Bhall  be  capable  of  presenting  a  petition  for  winding  up  such  tribntoiy  may 

Company  unless  the  members  of  the  company  are  reduced  in  ^'?^*  ^ 
"  number  to  less  than  seven,  or  unless  the  shares  in  respect  of  ^d-up. 
"  which  he  is  a  contributory,  or  some  of  them,  either  were  mj^  q  ' 
"  originally  allotted  to  him  or  have  been  held  by  him,  and  panics  Act 

r^stered  in  his  name,  for  a  period  of  at  least  six  months  1867  a.  40. 

during  the  eighteen  months  previously  to  the  conunencement 
"  of  the  winding-up,  or  have  devolved  upon  him  through  the 
"  death  of  a  former  nolder : 

Provided  that  where  a  share  has  during  the  whole  or  any 

part  of  the  six  months  been  held  by  or  registered  in  the 

name  of  the  wife  of  a  contributory  either  before  or  after  her 
"  marriage,  or  by  or  in  the  name  of  any  trustee  or  trustees  for 

such  mfe  or  for  the  contributory,  such  share  shall  for  the 

purposes  of  this  section  be  deemed  to  have  been  held  by  and 

registered  in  the  name  of  the  contributory." — 30  &  31  Vict. 
c.  181,  8.  40. 

The  petition  must  be  intituled,  in  the  matter  of  "  The  Com-  How  petition 
panics  Act,  1862,"  and  it  is  presumed  that  when  an  Industrial  tobe  inti- 
or  Provident  Society,  or  a  Building  Society,  is  sought  to  be  ^^^' 
wound  up,  the  petition  will  also  be  intituled  "  In  the  matter  of 
The  Industrial  and  Provident  Societies  Act,  1876,"  or  "  In  the 
matter  of  the  Building  Societies  Act,  1874  "  (as  the  case  may 
be).    The  following  rule  relates  to  this  subject : — 

"  Every  petition  for  the  winding-up  of  any  company  by  the  Rules  under 
**  Court,  or  subject  to  the  supervision  of  the  Court,  shall  be  in-  Ccm/panies 
"  tituled  in  The  matter  of  *  The  Companies  Act,  1862,'  and  of  Act,  1862, 
*'  the  company  to  which  such  petition  shall  relate,  describing  "*fe  !• 
"  the  company  by  its  most  usual  style  or  firm." — "  Rules  under 
Companies  Act,  1862,"  r.  1. 

Every  petition  for  winding-up  a  society  must  be  verified  by  Brery  petition 
aflBdavit,  as  appears  from  the  following  rule  of  "The  Rules  to  wind  up  to 
under  Companies  Act,  1862  "  :—  ^Z"-^®"*  ^^ 

"  Every  petition  for  the  winding-up  of  any  Company  by  the  *™^^*' 
"  Courts  or  subject  to  the  supervision  of  the  Court,  shall  be  ^**^  '^'"^ 
"  verified  by  an  affidavit  referring  thereto,  in  the  form  or  to  ^''^^^ 
"the  eifect  set  forth  in  Form  No.  2  in  the  third  Schedule  ^^'4     ' 
"  hereto  ;  such  affidavit  shall  be  made  by  the  petitioner,  or  by 
**  one  of  the  petitioners,  if  more  than  one,  or,  in  case  the  peti- 
"  tion  is  presented  by  the  company,  by  some  director,  secretary, 
"  or  other  principal  officer  thereof ;  and  shall  be  sworn  after 
"  and  filed  within  four  days  after  the  petition  is  presented,  and 
•"  such  affidavit  shall  be  sufficient  primd  facie  evidence  of  the 
"  statements  in  the  petition." — "  Rules  under  Companies  Act, 
1862,"  r.  4. 
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The  form  of  affidavit  referred  to  in  the  above  rule  is  set  out 
in  the  foot-note  (t). 

The  petition  having  been  prepared,  it  must  be  served.  The 
following  rules  of  the  "  Rules  under  Companies  Act,  1862," 
relate  to  the  service  of  the  petition  ; — 

"  Every  snch  petition  shall,  unless  presented  bj  the  com- 
"  pany,  be  served  at  the  registered  office,  if  any,  of  the 
"  company,  and  if  no  registered  office,  then  at  the  principal  or 
"  last  Known  principal  place  of  business  of  the  company,  if  any 
"  snch  can  be  found,  npon  any  member,  officer,  or  servant  of 
"  the  company  there,  or  in  case  no  such  member,  officer,  or 
"  servant  can  be  fonnd  there,  then  by  being  left  at  sach 
"  registered  office  or  principal  place  of  hnsinefls,  or  by  being 
"  served  on  such  member  or  members  of  the  company  as  the 
"  court  may  direct ;  and  every  petition  for  the  windiiig-Qp  of 
"  a  Company  subject  to  the  supervision  of  the  Court,  sluU  also 
"  be  served  upon  the  hquidator  (if  any)  appointed  for  the  pnr- 
"  pose  of  winding-up  the  aflairs  of  the  company." — "  Rules 
under  Companies  Act,  1862,"  r.  3. 

Every  petition  is  reqnired  to  be  advertised  seven  dear  days 
before  the  hearing.  On  this  subject,  the  "  Kales  under  the 
Companies  Act,  1862,"  provide  as  follows  : — 

"  Every  snch  petition  shall  be  advertised  seven  clear  days 
before  the  hearing,  aa  follows  : — 

"  (1.)  In  the  case  of  a  company  whose  registered  office,  or  if 
"  there  shall  be  no  such  office,  then  whose  principal  or  last 
'*  known  principal  place  of  business  is  or  was  situate  within  ten 
*'  miles  from  Lincoln's  Inn  Hall,  once  in  the  London  OazeUe, 
"  and  once  at  least  in  two  London  daily  morning  newspapers. 

"  (2.)  In  the  case  of  any  other  company,  once  in  the  London 
'■'  Gtizftte,  and  once  at  teaat  in  two  local  newapapera  circnlatin 
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A  form  of  advertisement  of  petition  is  provided  (k),  Porm  of  ad- 

Every  contributory  or  creditor  of  the  company  is  entitled  to  ^J^?®"* 
obtain  a  copy  of  the  petition.  On  this  subject,  the  "  Rules  1^^  °°' 
under  Companies  Act,  1862,"  provide  :—  teibSo^^'or 

"  Eveiy  contributory  or  creditor  of  the  company  shall  be  creditor  is 
**  entitled  to  be  fumisned,  by  the  solicitor  to  the  petitioner,  entitled  to 
"  with  a  copy  of  the  petition,  within  twenty-four  hours  after  » ^^^Py  ^^ 
**  requiring  me  same,  on  paying  at  the  rate  of  fourpence  per  P®***^®*^ 
**  folio  of  seventy-two  woros  for  such  copy." — "  Rules  under  ^^^  under 
Companies  Act,  1862/'  r.  5.  ^TTseT 

The  presentation  of  a  petition  is  the  legal  commencement  of  ,^'5  ' 
the  windmg-up,  sa  "  The  Companies  Act,  1862,"  provides  : —  '  . 

"  A  winding-up  of  a  company  by  the  Court  diaU  be  deemed  ing.^^  ' 
**  to  commence  at  the  time  of  the  presentation  of  the  petition  society  deemed 
"  for  the  winding-up." — 25  &  26  Vict.  c.  89,  s.  84.  to  commence. 

TheCom^ 
pame8  Actf 
(e.)  Interim  Injunctions  and  Provisional  Liquidators.  1862,  «.  84. 

At  any  time  after  the  presentation  of  a  petition  for  winding-  jorisdiction 

up  a  company,  and  before  an  order  has  been  made,  the  Court  to  grant 

may,  on  due  appHcation,  either  restrain  further  legal  proceed-  iJ^^^rmi  in- 

ings  against  t^e  company,  or  may  appoint  a  provisional  Uqui-  {^ "^J^t^*^ 
dator.    Such  powers  are  conferred  by  the  foDowing  section  of  pro^^oud 

**  The  Companies  Act,  1862  " :—  UqnidAton. 

"  The  Court  may,  at  any  time  after  the  presentation  of  a  77^^  Oom- 

"  petition  for  winding-up  a  company  under  this  Act,  and  paniesAct^ 

**  before  making  an  order  for  winding-up  the  company,  upon  1862,  f.  85. 
"  the  application  of  the  company,  or  of  any  creditor  or  con- 
**  tributory  of  the  company,  restrain  further  proceedings  in  any 
**  action,  suit,  or  proceeding  against  the  company,  upon  sucn 
'^  terms  as  the  Court  thinks  §t ;  the  Court  may  also  at  any 
**  time  after  the  presentation  of  such  petition,  and  before  the 

{k)  The  foUowing  is  the  form  in  question : — 

''No.  1.  Advertisement  of  Petition,    [Rule  2.] 

'*  In  the  matter  of  *  The  Companies  Act,  1862 ; '  and  of  the 
"  Company. 

"  Notice  is  hereby  given,  that  a  petition  for  the  winding-up  of  the  abore- 
^  named  Company  by  the  Court  [or,  subject  to  the  suoervision  of  the  Court]  of 
•(  Chancery  was,  on  the  day  of  ,  I80    ,  presented  to  the  Lord 

**  Chancellor  [or,  the  Master  of  the  Rolls]  by  the  said  Company,  [or,  by  A.  B., 
"of  .a  creditor  [or,  contributoij]  of  the  said  Company  [or,  as  the  ease 

'*  may  be"].  And  that  the  said  Petition  is  directed  to  be  heard  before  the  Vioe- 
<*  Chancellor  [or^  Master  of  the  Rolls]  on  the  day  of  , 

'*  186  ;  and  any  creditor  or  contributory  of  the  said  Company  desirous  to 
**  oppose  the  making  of  an  order  for  the  winding-up  of  the  said  Company  under 
•<  the  above  Act,  should  appear  at  the  time  of  hearing,  by  himself  or  his  counsel, 
"  for  that  purpose ;  and  a  copy  of  the  Petition  will  be  furnished  to  any  creditor 
"  or  contrioutory  of  the  said  Company  requiring  the  same,  by  the  unoeraigned, 
"  on  nayment  of  the  regulated  chanro  for  the  same. 

''  C.  and  D.,  ot  &c.  ];agents  for  £.  and  F.,  of  &c] 
"  SolicitorB  for  the  Petitioner." 
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"  first  appointment  of  liquidators,  appoint:  proTisionally  an 
"  official  liquidator  of  the  estate  and  eU'ects  of  the  compauy." 
—25  &  26  Vict.  c.  89,  a.  85. 

An  application  fur  an  interim  injunction  maj  be  made  ex 
parte,  either  on  application  by  motion  in  open  Court  or  to  the 
Jndf^  afl  sitting  in  Chambers. 

The  appointment  of  a  provisional  liquidator  is  governed  by 
the  following  rule  of  the  "Rules  under  Companies  Act,  1862": — 

"  Where  it  is  desired  to  appoint  provisionally  an  official 
"  liquidator,  an  application  for  that  purpose  may,  at  any  time 
"  after  the  presentation  of  the  petition  for  winding-up  the 
"  company,  be  made  by  sommons,  without  advertisement  or 
"  notice  to  any  person,  nnless  the  Judge  shall  otherwise  direct; 
"  and  such  provisional  official  hquidator  may,  if  the  Judge 
"  shall  think  fit,  be  appointed  without  security." — "  Rules 
under  Companies  Act,  I8(i2,"  r,  15. 

A  form  of  order  appointing  a  provisional  liquidator  is  pro- 
vided and  is  set  out  in  a  footnote  (/). 

The  duties  and  powers  of  a  provisional  liquidator  are  defined 
by  the  followii^  rule  : — 

"  All  the  above  rules  relating  to  official  liquidators,  shall,  bo 
"  fer  as  tbe  same  are  applicable,  and  subject  to  the  directions 
"  of  the  Judge  in  each  case,  apply  to  provisional  official  liqui- 
"  dators," — "  Rules  under  Companies  Act,  1862,"  r.  59. 

(d.)  Notices  fo  admit  Documents  at  tbe  Hearing  of  a  PtlUien. 

The  following  rule  of  "The  Rules  under  Companies  Act, 
1862,"  enables  a  part^  to  a  petition  to  give  notices  to  admit 
docnments  at  tbe  bearing :- 
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u 


it 


paid  by  the  party  so  reftising  or  neglecting,  unless  the  Judge 
'^  shall  be  of  opinion  that  the  reftisal  to  admit  was  reasonable ; 
**  and  no  costs  of  proving  any  document  shall  be  allowed  unless 
"  such  notice  shall  have  been  given,  except  in  cases  where  the 
**  omission  to  give  such  notice  has  been,  in  the  opinion  of  the 
"  taxing  master,  a  saving  of  expense." — "  The  Rules  under 
Companies  Act,  1862,"  r.  64. 

(e.)  The  Hearing  of  the  Petition. 

The  powers  of  the  Court  upon  the  hearing  of  the  petition  Hearing  of 

are  indicated  by  the  following  section  of  "  The  Companies  Act,  petition. 
1862  "  :— 

"  Upon  hearing  the  petition  the  Court  may  dismiss  the  same  The  Com- 

with  or  without  costs,  may  adjourn  the  hearing  conditionally  panies  Act, 

or  unconditionally,  and  may  make  any  interim  order,  or  any  1862,  &  86. 
other  order  that  it  deems  just." — 25  &  26  Vict.  c.  89,  s.  86. 

The  circumstances  under  which  it  would  be  justifiable  to  Under  what 

make  a  winding-up  order  appear  from  section  79  and  80  of  "  The  circnmatances 

Companies  Act,  1862,"  which  have  already  been  set  out  (wi).  jij"^^le 

Instead  of  either  making  an  immediate  order  for  winding-up  ^j^^ 

or  dismissing  the  petition  the  Court  may  proceed  to  ascertain  q^^^  ^^ 

the  wishes  of  the  creditors  or  contributories.    Power  to  adopt  regard    ^ 

this  course  is  governed  by  the  following  section  of  "  The  wishes  of  the 

Companies  Act,  1862  "  :—  creditors  and 

"  The  Court  may,  as  to  all  matters  relating  to  the  winding-  ^a*^*"^"^' 

up,  have  regard  to  the  wishes  of  the  creditors  or  contribu-  meetiDgs  °^ 

tories,  as  proved  to  it  by  any  sufiicient  evidence,  and  may,  if  thereof, 

it  thkiks  it  expedient,  direct  meetings  of  the  creditors  or  The  Com- 

"  contributories  to  be  summoned,  held,  and  conducted  in  such  panics  Ad, 

manner  as  the  Court  directs,  for  the  purpose  of  ascertaining  1862, «.  91. 
their  wishes,  and  may  appoint  a  person  to  act  as  chairman  of 
any  such  meeting,  and  to  report  the  result  of  such  meeting  to 
the  Court :  in  the  case  of  creditors,  regard  is  to  be  had  to  the 
"  value  of  the  debts  due  to  each  creditor,  and  in  the  case  of 
"  contributories  to  the  number  of  votes  conferred  on  each 
"  contributory  by  the  regulations  of  the  company." — 25  &  26 
Vict.  c.  89,  s.  91. 

(/.)  Meetings  of  the  Company  held  by  direction  of  the  Court. 

Meetings  of  creditors  and  contributories  held  under  the  Meetings  of 
above  enactment  are  regulated  by  the  following  "  Kules  under  creditors  and 
Compmies  Act,  1862  "  :—  contnbutones. 

"  When  the  Judge  shall  direct  a  meeting  of  the  creditors  or 

(m)  Supra,  p.  1125—1126. 


i€ 
tf 
it 
it 


1132  COTIHTT    CODET   PRACTICE.     [Bk.  T.— Drv.  IT. 

£iib(  wntbr     "  ccDtribntorieB  of  the  companj  to  be  snmmoned  nnder  tba 

^Tififis'       "  ^^^^  °^  ^^^"^  section  of  the  said  Act,  the  official  liquidator 

™b  45  "  ^^'  ^^^  notice  in  writing  aeven  clear  days  before  the  day 

"  appointed  for  Buch  meeting,  t«  every  creditor  or  contribntory, 

"  of  the  time  and  place  appointed  for  each  meeting,  and  of  the 

"  matter  npon  which  the  Judge  desirefi  to  ascertaiii  the  wishea 

"  of  the  creditors  or  contributoriee ;  or,  if  the  Jadge  shall  bo 

"  direct,  such  notice  may  be  given  by  advertisement,  in  which 

"  case  die  object  of  the  meeting  need  not  be  stated,  and  it 

"  shall  not  be  necessaiy  to  insert  snch  advertisement  in  the 

"  London  Gasette." — "  Rules  under  Companies  Act,   1862," 

r.  45. 

Form  of  notua       A  form  of  notice  or  advertisement  of  meeting  of  creditors 

of  sdvwtiw-      fff  contributories  is  provided  (n). 

mwtiu.  "^^^  mode  of  voting  at  a  meeting  is  provided  by  the  following 

^^  rule;— 

Modes  of  "  The  votes  of  the  creditors  or  contributories  of  the  company 

'™^J^*  "  at  any  meeting  summoned  by  the  direction  of  the  Jndge,  may 

^^™jV       "  be  given  either  personally  or  by  proxy ;  but  no  creditor  sh^ 


Ruiei  under 


"  appoint  a  proxy  who  is  not  a  creditor  of  the  company  whose 
"  debt  or  claim  has  been  allowed,  and  no  contributory  shall 
"  appoint  a  proxy  who  is  not  a  contributory  of  the  company." 
— "Rule*  under  Companies  Act,  1862,"  r.  46. 

A  form  of  appointment  of  proxy  to  vot«  at  meeting  is  pro- 
vided (o). 

u  foUom  r— 

nntnf]  of  Mtfting  nf  Crediten  or  ContrihuteTiet. 
"  [Rulw  W,  48.] 
"  Id  the  nutter,  &c. 
"  Holies  ii  hereby  giren  that  the  Maiter  of  the  Belli  {or,  Tiee-ChauMllor 
]  hns  directed  a  racetiliK  of  thp  creditors  [or,  fontril)ulorie«]  of  the 
ini«d  CompBnjr  to  be  sUBimoned  punuant  to  the  aboTe  elatule.  iat  the 
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The  direction  of  the  Judge  for  any  meeting  and  the  appoint- 
ment of  a  person  to  act  as  chairman  thereof  has  to  be  testified 
as  mentioned  in  the  following  rule : — 

"  The  direction  of  the  Judge  for  any  meeting  of  creditors  or 
"  contributories  under  the  the  9l8t  or  149th  section  of  the  said 
"  Act,  and  the  appointment  of  a  person  to  act  as  chairman  of 
'*  any  such  meeting,  shall  be  testified  by  a  memorandum  signed 
**  by  the  chief  clerk  of  the  Judge." — "  Rules  under  Companies 
Act,  1862,"  r.  47. 

A  form  of  memorandum  of  appointment  of  a  chairman  is 
provided  (p). 

The  chfiorman  is  required  to  make  a  report  of  the  result  of 
the  meeting,  and  for  this  purpose  a  form  is  provided  (q). 

(p)  The  form  in  question  is  as  follows  :— 

"  No.  47.  Memorandum  of  Appointment  of  a  Person  to  Act  as  Chairman  at 
**  Meeting  of  Creditors  or  Contributories,    [fiule  47.] 

"  In  the  matter,  &c. 

**  The  Master  of  the  Rolls  [or,  Vice-ChanceUor  1  has  appointed 

**  Mr.  H.  T.,  of  &c.,  one  of  the  creditors  [or,  contributorieej  of  the  abore- 
"  named  Companj,  to  act  as  chairman  of  a  meeting  of  the'creditors  [or,  contri- 
"  hutories]  of  the  said  Company,  summoned  by  direction  of  the  said  Judge, 
«  pursuant  to  the  above  statute,  to  be  held  on  day,  the  day  of 

*'  ,  186    ,  at  o'clock,  in  the  noon,  at  ,  in  the 

"  coimty  of  ,  and  to  report  the  result  of  such  meeting  to  the  said 

**  Judge. 

"  1^  said  meeting  is  summoned  for  the  purpose  of  ascertaining  the  wishes 
**  of  the  creditors  [or,  contributories]  of  the  said  Company  as  to  {state  the  object 
*^for  which  meeting  eaUed]  ;  and  at  such  meeting  the  rotes  of  the  creditors 
**  Tor,  contributories]  may  be  given  either  personally  or  by  proxy. 

*•  Dated  this  day  of  186    . 

"G.H.,  Chief  Clerk." 

{g)  The  form  in  question  is  as  follows  \-^ 

**  No.  48.  Chairman's  Report  ofJtesuit  of  Meeting  of  Creditors  or 
"  Contributories.    [Bules  45,  46, 47.] 

"  In  the  matter,  &c. 

"  I,  H.  T.,  the  person  appointed  by  the  Master  of  the  Bolls  [or.  Vice- 
**  Chancellor  ]  to  act  as  chairman  of  a  meeting  of  the  creditors  [or, 

**  contributories]  of  the  above-named  Company,  sunmioned  by  advertisement^ 
"  [or,  notice]  dated  the  day  of  186    ,  and  held  on  the 

'*  day  of  186    ,  at  in  the  county  of  ,  do  hereby 

*'  report  to  ihe  said  Judge  the  result  of  such  meeting  as  foUows : — 

'*  The  said  meeting  was  attended,  either  personally  or  by  proxy,  by 
*'  creditors   to  whom   debts  against  the  said  Company   have   been  aUowed, 
«*  amounting  in  the  whole  to  the  value  of  £  [or,  bv  oontribu- 

"  tones,  holding  in  the  whole  shares  in  the  said  Company,  and  en- 

**  titled  respectively  by  the  regulations  of  the  Company,  to  the  number  of  votes 
*'  hereinafter  mentioned]. 

**  The  question  submitted  to  the  said  meeting  was,  whether  the  creditors  [or. 
^  oootributories]  of  the  said  Companv  approved  of  the  proposal  of  the  official 
**  liquidator  of  the  said  Companv,  tnat,  &c.  [as  the  ease  may  be\,  uid  wished 
"  tluit  such  propoMl  should  be  adopted  and  carried  into  effect. 

**  The  said  meeting  was  unanimously  of  opinion  that  the  said  proposal  should 
"  [or^  should  not!  be  adopted  and  carried  mto  effect,  [or.  The  result  of  the 
*'  voting  upon  suon  question  was  as  follows : — 

'*  The  imdermentioned  creditors  [or,  contributories],  voted  in  fkvour  of  the 
*  said  proposal  being  adopted  and  carried  into  effect :— 
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(g.)  Winding-up  Orders. 

At  the  hearing  of  the   petition,  or  on  any  adjonrmnent 
thereof,  the  Conrt  may,  on  proper  grounda  being  shown,  make 
8  winding-up  order. 
A  form  of  order  for  winding-np  ie  provided  (r), 
"  The  Companies  Act,  18C2,"  enacts  that : — 
"When  an  order  haa  been  made  for  winding-np  a  company 
"  onder  this  Act,  a  copj  of  Buch  order  shaU    forthwith  be 


Name  of  Cndllor  or, 
Cgntribulonl- 
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th«  Company. 

"  propiiul  being  adopted  and  tarried  inlo  effect. 
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'*  forwarded  by  the  company  to  the  Registrar  of  Joint 
**  Stock  Companies,  who  shall  make  a  minute  thereof  in  his 
**  books  relating  to  the  company." — 25  &  26  Vict.  c.  89, 
B.  88  («). 

"The   Rules  under    Companies    Act,   1862,"    provide    as 
follows  : — 

"Every  order  for  the  winding-up  of  a  company  by  the  Court,  Order  to  wind- 

"  or  subject  to  its  supervision,  shall,  within  twelve  days  after  up  to  be  ad- 

**  the  date  thereof,  be  advertised  by  the  petitioner  once  in  the  ^o^ised  and 

**  London  Gazette,  and  shall  be  served  upon  such  persons  (if  Ji^bera  of 

**  any)  and  in  such  manner  as  the  Court  may  direct  (/)." — "  The  judge. 

Rules  under  Companies  Act,  1862,*'  r.  6.  Advertising 

"  A  copy  of  every  order  for  winding-up  a  company,  certified  ®"^®'»  ^ 

**  to  be  a  true  copy  thereof  as  passed  and  entered,  shall  be  left  jBi*^  under 

"  by  the  petitioner  at  the  chambers  of  the  Judge,  within  ten  Companies 

"  days  after  the  same  shall  have  been  passed  and  entered,  and  '^^^^  1862, 

**  in  defeult  thereof  any  other  person  interested  in  the  winding-  *^ 

"  up  may  leave  the  same,  and  the  Judge  may,  if  he  thinks  fit,  J^^  *°^ 

^^     r      ./  .  J    '  i.-         i»iu         3      X  u  leftatcham- 

"  give  the  carnage  and  prosecution  of  the  order  to  such  person,  ^^g  ^f  j^dge. 
Upon  such  copy  being  left  a  summons  shall  be  taken  out  to   p«i--   «^7^ 
proceed  with  the  winding-up  of  the  company,  and  be  served  Companies 
upon  all  parties  who  may  have  appeared  upon  the  hearing  of  jict  1862 
the  petition.    Upon  the  return  of  such  summons,  a  time  rule  7. 
shall,  if  the  Judge  think  fit,  be  fixed  for  the  appointment  of 
an  official  liquidator,  and  for  the  proof  of  debts,  and  for  the 
**  list  of  contnbutories  to  be  brought  in,  and  directions  may  be 
**  given  as  to  the  advertisements  to  be  issued  for  all  or  any  of 
"  such  purposes,  and  generally  as  to  the  proceedings  and  the 
'*  parties  to  attend  thereon.    The  proceedings  under  the  order 
"  shall  be  continued  by  adjournment,  and,  when  necessary,  by 
"  further  summons,  and  anv  such  direction  as  aforesaid  may  be 
"  given,  added  to,  or  varied,  at  any  subsequent  time,  as  may  be 
"  found  necessary." — "  The  Rules  under  Cfompanies  Act,  1862," 
r.  7. 

An  order  for  winding-up  may  be  at  any  time  stayed.    This  staying  pro- 
is  provided  by  the  following  section  of  "  The  Companies  Act,  ceedings 

1862  "  • nnder  order 

to  wind-np. 

(»l  "  The  Building  Societies  Act,  1874  "  (37  &  38  Vict.  c.  42),  enacts  that :—  Notice  of 

**  Notioe  of  the  commencement  and  termination  of  every  diasolution  or  winding-  commence- 

•*  up  sh^  be  sent  to  the  registrar,  and  registered  by  him."  wi«„*  «/  x^inA 

"  The  Industrial  and  Provident  Societies  Act,  1876,"  does  not  provide  for  the  .^^  °^  J^^' 

trantmiflsion  of  notice  of  winding-up  to  the  registrar.  iT^i?^      * 

(^  A  Form  of  Advertisement  is  provided  and  is  as  follows  : —  building 

.  <*  No.  6.  Advertisement  of  Order  to  Wind-up.     [Eule  6.]  ^en^t<r  ^ 

"  In  the  matter,  &c.  registrar 

**  By  an  Order  made  by  the  Master  of  the  Rolls  [or,  the  Vice-Chancellor   qI  friendly 
«•  1,  in  the  above  matter,  dated  the  day  of  ,  186    ,  on   gQ(ji^ty 

"  the  petition  of  the  above-named  Company  [or,  A.  B.,  of  ],  It  was  ''' 

"  ordered  ^t,  &c.  [eu  in  Order], 

"C.&D.,  of&c. 

**  Solicitors  for  the  said  Petitioner.*' 
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Hij  bo  doM  "  The  Court  may  at  any  time  after  an  order  has  been  niade 

tttny  time.      u  f^^  winding-up  a  company,  upon  the  application  by  motion 

The  Com-         t'  of  any  creditor  or  contributory  of  the  company,  and  npon 

?ftR^  ^^      "  P""**^  *°  '^^  Batiaf^tion  of  the  Court  that  all  proceedings  in 

1862,  •.88.      „  rgiation  to  such  winding-up  ought  to  be  atayed,  make  an 

"  order  staying  the  same,  either  altogether  or  for  a  limited  time, 

"  on  such  terms  and  sabject  to  Buch  conditions  as  it  deems 

"  fit."— 25  &  26  Vict.  C.  89,  8.  89. 


Effect  ol 

vind-ap. 

— Hak«B  ™d 

diipoaitiou 

of  property. 

ThtCimr 

pontn  Ael, 

1868, 1. 103. 


and  void. 
TUCom- 
jKvniet  Act, 

1862,      " 


(ft:)  Effect  of  a  Winding-vp  Order. 

It  may  be  as  weU  now  to  consider  briefly  the  effect  of  the 
order  to  wind-np. 

"  The  Companies  Act,  1862,"  provides  as  follows  : — 

"  Where  any  company  is  being  wound-up  by  the  Court  or 
"  subject  to  the  supervision  of  the  Court,  all  dispoaitions  of  the 
"  property,  efifects,  and  things  in  action  of  the  company,  and 
"  every  transfer  of  shares,  or  alteration  in  the  status  of  the 
"  members  of  the  company,  made  between  the  conmiencement 
"  of  the  winding-np  (u)  and  the  order  for  winding-up,  shall, 
"  unless  the  Court  otherwise  orders,  be  void."- — 25  &  26  Vict. 
0.  89,  8. 158. 

It  is  also  provided,  that  in  the  event  of  a  company  being 
wound-np,  any  one  of  certain  acts  shaU  be  deemed  to  amonnt 
to  a  fraudulent  preference,  and  shall  be  invaUd  accordingly. 
The  provision  on  the  subject  is  aa  follows  :— 

"  Any  such  conveyance,  mort^rage,  delivery  of  goods,  pay- 
'  ment,  execution,  or  other  act  relating  to  properly  as  would, 
'  if  made  or  done   by  or   against   any  inmviaual  trader,  be 
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As  soon  as  the  order  to  wind  op  has  been  made,  all  legal  —Legal  pro- 

proceedings  are  thereby  stayed.    "  The  Companies  Act,  1862,"  ^^ 

provides  as  Mows :—  .  J^y  ^^'^' 

"  When  an  order  has  been  made  for  winding  up  a  company  stayed. 

"  nnder  this  Act  no  suit,  action,  or  other  proceeding  shall  be  77^  (7^^. 

"  proceeded  with  or  commenced  against  the  company  except  panies  Act^ 

"  with  the  leave  of  the  Court,  and  subject  to  such  terms  as  the  1862,  8. 87. 
"  Court  may  impose."— 25  &  26  Vict.  c.  89,  s.  87. 

Moi^eover,  the  winding-up  order  renders  void  all  attachments,  au  attach- 

sequestrations,  distress,  or  execution  against  the  society,  as  mente,  &c, 

appears  from  the  following  section  of  "  The  Companies  Act,  *«*^*'  ^™- 

1862":-  Zl^^ 

"  Where  any  company  is  being  wound  up  by  the  Court  ^^  fh  n    , 

"  subject  to  the  supervision  of  the  Court,  any  attachment,  ponies  Act 

"  sequestration,  distress,  or  execution  put  in  force  against  the  1862  s.  163. 
"  estate  or  effects  of  the  company  after  the  commencement  of 
"  the  winding  up  shall  be  void  to  all  intents.*'-— 25  &  26  Vict. 
c.  89,  8.  163. 


(1).  The  Ajyimntm^nt  of  an  Official  Liquidutor. 

It  is  usual,  when  a  winding-up  order  has  been  made,  to  Appointment 
appoint  an  official  liquidator  for  the  purpose  of  conducting  the  of  official 
proceedings.    This  official  is  appointed  by  the  Court.     "  The  liquidator. 
Commnies  Act,  18G2,"  provides  as  follows  : — 

"  For  the  purjwse  of  conducting  the  proceedings  in  winding  The  Com- 
"  up  a  company,  and  assisting  the  Court  therein,  there  may  be  7>«w*««  ^<^^ 
**  appointed  a  person  or  persons  to  be  called  an  official  liqui-  ^^^^'  **  ^^' 
"  dator  or  official  liquidators  ;  and  the  Court  having  juris- 
**  diction  may  appoint  such  person  or  persons,  either  pro- 
"  visionally  or  otherwise,  as  it  thinks  fit,  to  the  office  of  official 
"  liquidator  or  official  liquidators  ;  in  all  cases  if  more  persons 
"  than  one  are  appointed  to  the  office  of  official  liquidator,  the 
"  Court  shall  declare  whether  any  Act  hereby  required  or  autho- 
"  rized  to  be  done  by  the  official  liquidator  is  to  be  done  by  all 
"  or  any  one  or  more  of  such  persons.  The  Court  may  also 
"  determine  whether  any  and  what  security  is  to  be  given  by 
"  any  official  liquidator  on  his  appointment ;  if  no  official 
"  liquidator  is  appointed,  or  during  any  vacancy  in  such 
"  appointment,  all  the  property  of  the  company  shall  be  deemed 
**  to  be  in  thecustody  of  theCourt."— 25  &  2G  Vict.  c.  89,  s.  92. 

With  reference  to  the  mode  of  appointment  of  the  official  Mode  of 
liquidator,  the  rules  under  "The  Companies  Act,  1862,*'  pro-  appointment 
vide  as  follows  :—  9^  ^^*^^ 

"  The  Judge  may  appoint  a  person  to  the  office  of  official   y^  *  J' 
"  liquidatoi-,  without  previous  advertisement,  or  notice  to  any  ^^""  ^fp^ 
"  party,  or  fix  a  time  and  place  for  the  appointment  of  an  ^^^^^^ 
"  official  liquidator,  and  may  appoint  or  reject  any  person  ^^^^J  g^      ' 

VOL.  II.  4  D  ' 
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"  nominated  at  such  time  and  place,  and  appoint  anj  person 
"  not  80  nominated," — "  Rulee  of  the  Companies  Act,  1862," 
r.  8. 

The  time  and  place  for  appointment  of  an  official  liqnidator 
when  fised  must  be  advertised,  as  appears  from  the  foUowing 
rule  of  "  The  Rules  under  Companies  Act,  18G2  "  : — 

"  When  a  time  and  place  are  fixed  for  the  appointment  of  an 
"  official  liquidator,  such  time  and  place  shall  be  advertised  in 
"  such  manner  as  the  Judge  shall  direct,  so  that  the  first  or 
"  only  advertisement  shall  be  published  within  fburteen  da^ 
"  and  not  Iesb  than  seven  days  before  the  day  so  fi.xed." — "  Rules 
under  Compauies  Act,  1862,"  r.  d. 

A  form  of  advertisement  under  this  mle  is  provided  (x). 

Where  the  time  and  place  for  the  appointment  of  an  official 
liquidator  has  been  fixed  and  advertised,  the  contributors  may, 
if  they  choose,  sign  a  proposal  for  the  appointment  of  a  par- 
ticular person  as  official  liquidator  according  to  the  form  in  the 
schedule  (y), 

"The  Rules  under  Companies  Act,  1862,"  with  reference  to 
the  mode  of  appointment  of  an  official  hquidator,  provide  : — 

"  The  official  liquidator  shall  be  appointed  by  order  ;  and 
"  unless  he  shall  have  given  security,  a  time  shall  be  fixed  by 
"  such  order  within  which  he  is  to  do  so  ;  and  the  order  shall 
"  fix  the  times  or  periods  at  which  the  official  liquidator  is  to 
"  leave  his  accounts  of  his  receipts  and  payments  at  the  Judge's 
"  chambers,  and  shall  direct  that  all  moneys  to  be  received 

(*)  The  ¥orm  in  quertioD  ia  as  followa  :— 
"  Na.  6.  AdctTtitenuHl  of  Time  and  Place  Jjtd  for  lie  AppairUntHt  of 
"  Offiftal  Liquidator.     [Sule  9.] 
"  In  the  mailer,  &c. 

X  ia  hereby  gWeo,  that  ibc  Mnsfer  of  llio  Holla  [or,  the  Vip-CliBnfelli.r 
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''  shall  be  paid  into  the  Bank  of  England  (0),  immediately  after 
'*  the  receipt  thereof,  to  the  account  of  the  official  liquidator  of 
"  the  company,  and  an  account  shall  be  opened  there  accord- 
"  ingly  ;  and  an  office  copy  of  the  order  shall  be  lodged  at  the 
"  Bank  of  England."— "  Kules  under  Companies  Act,  1862,"  r.  11. 

A  form  of  direction  to  open  account  at  the  Bank  of 
England  (z),  is  provided  (a). 

It  is  to  be  noticed  that  the  Court  may  either  appoint  a  per-  Forms  of 
manent  official  liquidator  or  a  provisional  one.  Forms  of  o«i«^o' 
orders  for  the  appomtment  of  official  liquidator  is  provided  (b).    of  ^ffi^*^' 

(z)  Or  into  some  other  Bank  to  be  appointed  by  the  Court  in  lieu  of  the  Bank 
of^gland.    See  "  The  County  Court  Kules,  1875,"  Ord.  xxxix.  awte,  p.  1120. 
(a)  The  Form  in  question  is  as  follows  : — 

**  No.  14.  Directum  to  open  Account  at  the  Bank  of  England. 

"  [Kuleill,  32,  36— 44.] 

"  The  Master  of  the  Rolls  [or,  Vice-  ) 
'"•  ChanceUor  ]» at  >  day  of  ,  18G    . 

"  Chambers.  )         In  the  matter,  &e. 

**  To  the  Governor  and  Company  of  the  Bank  of  England. 
**  Gentlemen, 
"  An  Order,  dated  the  day  of  ,  186    ,  having  been  made  in 

"  the  above  matter  by  the  Master  of  the  Rolls  [or,  the  Vice- ChanceUor  ], 

**  for  winding-up  the  above-named  Companv  by  the  Court  of  Chancery,  under 
*'  the  provisions  of  the  said  Act,  and  R.  r.  H.,  of  ,  having  by  Order 

'*  dated  the  day  of  ,  186    .  been  appointed  the  official  Uquidator 

'*  of  the  said  Company,  You  are  rc^uestcu  to  open  an  account,  to  be  entitled 
**  *  The  Account  of  the  Official  Liquidator  of  the  ^Company  *  in  your 

**  Books,  pursuant  to  the  said  Act. 

**  AU  cheques  drawn  upon  such  account  must  be  signed  by  the  official  liqui- 
"  dator,  whose  signature  is  attached  hereto,  and  countersigned  by  one  of  the 
**  Chief  Clerks  of  the  said  Judge,  whose  signatures  are  also  attachea  hereto. 

'*  I  am,  Gentlemen, 

*'  Your  most  obedt.  servt., 

"  G.  H.,  Chief  Clerk. 
^  Signatures. 
"  R.  P.  H..  Official  Liquidator. 
"  G.  W.  i  Chief  Clerks  of  the  Master  of  the  RoUs 
"  G.  H.  I     [<w,  Vice-chancellor  ]." 

(4)  The  Form  of  Order  referred  to  is  as  follows^  — 

"  No.  8.     Order  Appointing  an  Official  Liquidator.     [Rules  10,  11.] 

**  Master  of  the  RoUa  [or^  Vice-  ) 

''  ChanceUor  ],  at  >  ,  the  day  of  ,  186    . 

**  Chambers.  )         In  the  matter.  &c. 

**  UlK>n  the  application,  &c.,  and  upon  reading,  sc,  the  Judge  doth  hereby 
"  appoint  R.  P.  H.,  of.  &c.,  official  hquidator  of  the  above-named  Company. 
**  \ly^$eeurity  has  not  been  given ^  add^  and  it  is  ordered  that  the  said  R.  P.  H. 
**  ao,  on  or  liefore  the  dav  of  next,  give  security  to  be  approved 

"  of  by  the  Judge.]  And  it  is  ordered  that  the  said  R.  P.  H.  do,  on  the 
<*  day  of  ,  and  day  of  ,  186    ,  and  the  same  days  in  each 

**  succeeding  year,  leave  his  accounts  at  the  chambers  of  the  said  Judge.  And  it 
^  is  ordfre«i  tnat  aU  moneys  to  be  received  by  the  said  R.  P.  H.  be  paid  by  him 
<*  into  the  Bank  of  England  to  the  credit  of  the  account  of  the  official  liquidator 
"  of  the  said  Company,  within  seven  days  after  the  receipt  thereof.  [In  case 
**  tuo  or  more  official  liquidator 9  arc  appointed ^  add,  and  the  said  Juuge  doth 
"  declare  that  the  foUowing  acts,  required  or  authorised  by  the  above  statute  to 
<*  be  done  by  the  official  liquidator,  may  be  done  by  either  [or,  any  one,  or, 
**  two]  of  the  official  liquidators  hereby  appointed,  that  is  to  say  [describe  the 
^  acts\ :  and  that  all  other  acts  so  requirea  or  authorised  to  be  done  by  both 
"  for,  all]  the  official  Uquidators  hereby  appointed.]  " 

See  ante^  p.  1190,  for  Form  of  Order  appointing  provisional  liquidatot^(Form 
Ko.  9). 

i  D  2 
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The  official  liquidator  is  rooiiired  by  Rule  I  to  give  security 
on  his  appoinCmeiit.  The  moac  of  giviog  security  is  indicated 
by  the  following  rule  of  "  The  Rules  under  the  Companies  Act, 
1862 "  :— 

"  Every  official  liquidator  shall  give  security  by  entering  into 
"  a  recognizance  with  two  or  more  sufficient  sureties,  in  such 
"  sum  as  the  Judge  may  approve  ;  and  the  Judge  may,  if  he 
"  shall  think  fit,  accept  the  security  of  any  guarantee  society 
"  established  by  charter  or  Act  of  Parliament  in  England,  in 
"  heu  of  the  security  of  such  sureties  as  aforesaid  or  of  any  of 
"  them," — "Rules  under  the  Companies  Act,  18G2,"  r.  10. 

A  form  of  recognizance  of  the  official  liquidator  and  sureties 
is  provided  (c). 


le  Form  in  queatioa  is  as  foUowa : — 

10.  Steogaiiaiict  ef  the  Official  Zuguidaler  and  Sunliei.  {Bule  10.] 
"  H.  P.  II.,  of,  4o.,  W.  B.  of,  ic,  and  T.  P.,  of,  tc,  Mora  our 
"  Sovereign  luAy  the  Queen  in  her  High  Court  of  Chancery  per- 
ly  iippeiinnE,  do  acknowledge  Iheinaelves,  sitd  ereiy  of  them 
"  dotli  acknon-ledge  himsetr.  to  owe  to  the  Right  Honourable  Sir 
"  John  Roiailly,  Knisht,  tho  Ulster  of  the  Rollt,  and  the  Hoaonr- 
"  able  Sir  Bichard  Torin  Kindersley,  Knight,  the  Senior  Vics- 
"  Chancellor  of  the  aaid  Court,  the  nwpwtive  unma  of  lawAil  money 
"  of  Great  Britnin  set  opposite  to  their  reap«'Ii>e  names  in  the 
"  Schedule  hereto,  to  be  piiid  to  the  sHid  Sir  John  Itomilly  and  Sir 
"  Rirliard  Torin  Kindereley,  or  one  of  them,  or  the  executore  or  ad- 
"  minietmtorg  of  them,  or  one  of  them  ;  and  ia  default  of  payment 
'■ofthe»aidBun.s,the«idU.  P.  H.,  W.  B.,  andT.  P.,  are  willing 
"  and  do  agree,  and  every  of  them  ia  willing  and  doth  agree  for  bim- 
"  lelf,  his  heirs,  exeeutora,  and  adminiitraton,  by  these  ptewnta, 
"  that  the  said  suma  shall  be  levied,  recovered,  and  received  of  and 
"  from  them  and  every  of  them,  uud  of  and  from  all  and  singular  the 
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Also  a  form  of  aflBdavit  of  sureties  (d ).  Fonn  of 

Whenever  the  official  liquidator  passes  his  accounts,  and  at  *®^^*  ^^ 
other  times,  if  Judge  desires  it,  he  must  satisfy  the  Court  that  ^_  .  , ,.    . 
his  sureties  are  living.  ^f^^^^' 

"  The  official  liquidator  shall,  on  each  occasion  of  passing  his  he  paisea  his 
"  accounts  {e),  and  also  whensoever  the  Judge  may  so  require,  accounts,  must 
"  satisfy  the  Judge  that  his  sureties  are  living,  and  resident  in  satisfy  Court 
"  Great  Britain,  and  have  not  been  adjudged  bankrupt  or  g^tj^^^re 
"  become  insolvent,  and  in  default  thereof  he  may  be  required  aii^e. 
"  to  enter  into  fresh  security  within  such  time  as  shall  be  j^^^  under 
"  directed." — "Rules  under  Companies  Act,  1862,"  r.  13.  Companies 

It  is  to  be  noticed  that  under  the  circumstances  indicated  by  Act,  1862, 
the  above  rule,  an  official  liquidator  may  be  required  to  find  rule  13. 
fresh  security. 

When  the  requisite  security  has  been  given,  the  same  is  Certificate 

certified.  that  official 

'*  When  an  official  liquidator  has  given   security  pursuant  J»q«i<?ator 

"  to  the  directions  in  the  order  appointin*^  him,  the  same  shall  requisite* 

"  be  certified  by  the  chief  clerk,  as  in  the  case  of  a  receiver  secuiity. 

"  appointed  in  a  cause,  subject  to  giving  security." — "  Rules  ji^i^  y^^^ 

under  Companies  Act,  1862,"  r.  12.  Companies 

The  official  liquidator  having   been  duly  appointed,  and  Act,  1862, 

having  given  the  requisite  security,  his  appointment  must  be  mk  12. 

advertised.  The  appoint- 

"  Every  appointment  of  an  official  liquidator  shall  be  adver-  ment  of 

"  tised,  in  such  manner  as  the  Judge  shall  direct,  immediately  j^^^+1*?^*" 

"  after  he  has  been  appointed,  and  has  given  security." — "  Rules  advertised, 

under  Companies  Act,  1862,"  r.  14.  ^^^ ^^^'^^ 

A  form  of  advertisement  under  the  above  rule  is  provided  (/).  Companies 

"  Thb  Schedulb  above  beferred  to.  Act,  1862, 

"  R.  P.  H.         .        .  .        .    Thousand  pounds.  ^^  i^ 

**  "W.  B .      .     .    Thousand  pounds. 

"  T.  P .    Thousand  pounds.  Form  of  ad- 

**  Taken  and  acknowledged  hy  the  above-named  R.  P.  H.,  &c.  &c."  vertisement. 

(d)  The  Form  in  question  is  as  foUowa : — 

"  No.  11.  Affidavit  of  Sureties.     [Rule  10.] 
"  In  Chancer  V. 

**  In  the  matter,  &c. 
"  We,  W.  B.,  of,  &c.,  and  T.  P.,  of,  &c.,  severally  make  oath,  and  say  as 
"  foUows : — 

'*  1.  I,  the  said  W.  B.,  for  myself,  say  that  I  am  worth  the  sum  of  £ 
"  of  lawful  money  of  Great  Britain,  over  and  above  what  is  sufficient  for  the 
"  payment  of  aU  my  just  debts  and  liabilities. 

**  2.  And  1,  the  said  T.  P.,  for  myself,  say  that  I  am  worth  the  sum  of 
"  £  ,  of ,  &c.  [fl«  above]. 

"  Sworn,  &c.'" 


S)  As  to  the  periodical  passing  of  the  accounts  of  an  official  Uquidator,  see 
e  19  of  Bules  under  Companies  Act,  1862,  infra^  p.  1148. 
( /")  The  Form  in  question  is  as  follows : — 
*•  No  16.  Advertisement  of  Appointtnent  of  Official  Liquidator.     [Rule  14.] 

"  In  the  matter,  &c. 
"  The  Master  of  the  Rolls  \pr,  the  Vice-Chancellor  ],  has  by  an  Order 

*<  dated  the  day  of  ,  186    ,  appointed  R.  P.  U.,  of  ,  to 

**  be  official  liquidator  of  the  above-named  Company. 
'*  Dated  this  day  of  ,  186    . 

*'G.H.,  Chief  Clerk." 


1142  COCXTT   COCET   PBACTICE,     [Bt  T.— Dit.  IV. 

TacuKT  la  Xuv  Tacancf  occnm'ng  in  the  office  of  official  liquidator  may 

Attar  to  be  "  -^S  official  liquidator  may  lesign  or  be  removed  by  the 

filled  op.  "  Court  on  dne  cause  shown  ;    Aod  any  vacancy  in  the  Office  of 

The  Com-        "  an  official  liqnidator  appointed  by  the  Conrt  shall  be  filled  by 

panut  Att,      "  the  Conrt :  There  ahaU  be  paid  to  the  official  liquidator  soch 

isei,  #.  93.      "  salary  or  remuneration,  by  way  of  per-eentage  or  otherwise, 

"  as  the  Conrt  may  direct  ;  and  if  more  liquidators  than  one 

"  are  appointed,  snch  remuneration  shall  be  dutriboted  amongst 

"  them  in  such   proportions  as  the  Court  direct*."— 25  & 

2(!  Vict.  c.  89.  B.  93. 

Riila  undtr  "  In  case  of  the  death,  removal  or  resignation  of  an  official 

c^^mpanief       "  li<|uidator,  another  shall  be  appointed  in  his  room,  in  the 

,iei,  1862,       "  game  manner  as  directed  in  the  case  of  a  first  appointment, 

ruie  IB.  ■'  and  the  proceedings  for  that  purpose  may  be  taken  by  such 

"  party  interested  as  may  be  authorised  by  the  Judge  to  take 

"  the  same." — "Rules  under  Companies  Act,  1862,"  r.  16, 

lUnBDen-  Section  93  of  "  The  Comiranies  Act,  1862  "  (A),  provides  for 

tioD.  the  remuneration  of  official  liquidators.     Moreover,  the  "  Rules 

under  Coimiaiiies  Act,  1862,"  provide  that : — 

Dinelian  on  "  The  official  liquidator  shall  be  allowed  in  his  accounts,  or 

^  tbii  M^eet.       i'  otherwise  paid,  such  salary  or  remuneration  as  the  Judge  may 

Rula  under      "  from  time  to  time  direct,  including  any  necessary  empioy- 

Companiet       "  ment  of  assistants  or  clerks  by  the  official  liqnidator,  to  which 

''^  \K^^'        "  "^P"^  ^''^^  **  ^^  '<  ^""^  8"*^^  salary  or  remuneration  may 

"  eiUier  be  fixed  at  the  time  of  hia  appointment,  or  at  any  time 

"  thereafter,  as  the  Judge  may  think  fit.     Every  allowance  of 

"  such  salary  or  remuneration,  unless  made  at  the  time  of  his 

"  appointment,  or  upon  passing  an  account,  shall  be  made  npon 

"  upplimtiL-n    for   that  pHrposo  \iy  thL'   uffiL'iil  liquidator.  On 

"  notice  to  such  persons   (if  any),  and  sapported  by  such 
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"  The  official  liquidator  or  liquidators  shall  be  described  by  To  be  styled 
"  the  style  of  the  official  liquidator  or  official  hquidators  of  the  ^^  ^  **5«f** 

it        Lz     1  '  i.     i»      i_  •  1-  I-      •  i.i_  name  and  to 

"  particular  company  in  respect  of  which  he  is  or  they  are  take  custody 
"  appointed,  and  not  by  his  or  their  individual  name  or  names  ;  of  property  of 
"  he  or  they  shall  take  into  his  or  their  custody,  or  under  his  or  company,  and 
"  their  control,  all  the  property,  effijcts,  and  things,  in  actions  ^^^**n° 
"  to  which  the  company  is  or  appears  to  be  entitled,  and  shall  ^  q^^  ^ 
"  perform  such  duties  in  reference  to  the  winding-up  of  the  impose  upon 
"  company  as  may  be  imposed  by  the  Court" — 25  &  26  Vict.  him. 
C.  89,  s.  94.  The  Com- 

"The  official  liquidator  shall  have  Dower,  with  the  sanction  panies  Ad, 
"  of  the  Court,  to  do  the  foUowing  things  :  1862,  s.  iM. 

"  To  bring  or  defend  any  action,  suit,  or  prosecution,  or  What  things 
"  other  l^al  proceeding,  civil  or  cnminal,  in   the  J.^®  official 
"  name  and  on  behalf  of  the  company  :  eSw^'^to 

"  To  carry  on  the  business  of  the  company,  so  far  as  may  do  with  the 
"  be  necessary  for  the  beneficial  winding  up  of  the  sanction  of 
«  same  :  ^^^  Court. 

"  To  sell  the  real  and  personal  and  heritable  and  moveable  The  Com- 
"  property,  effects,  and  things  in  action  of  the  com-  jx^nies  Act, 
pany  by  public  auction  or  private  contract,  with  1862,  «.9o. 
power  to  transfer  the  whole  thereof  to  any  person  or 
company,  or  to  sell  the  same  in  parcels  : 
"  To  do  all  acts,  and  to  execute,  in  the  name  and  on  behalf 
"  of  the  company,  all  deeds,  receipts,  and  other  docu- 
"  ments,  and  for  that  purpose  to  use,  when  necessary, 
"  the  company's  seal : 
"  To  prove,  rank,  claim,  and  draw  a  dividend  in  the  matter 
"  of  the  bankruptcy  or  insolvency  or  sequestration 
"  of  any  contributory,  for  any  balance  against  the 
"  estate  of  such  contnbutory,  and  to  take  and  receive 
"  dividends  in  respect  of  such  balance,  in  the  matter 
"  of  bankruptcy  or  insolvency  or  sequestration,  as  a 
"  separate  debt  due  from  such  bankrupt  or  insolvent, 
"  and  rateably  with  the  other  separate  creditors  : 
"  To  draw,  accept,  make,  and  endorse  any  bill  of  exchange 
"  or  promissory  note  in  the  name  and  on  behalf  of 
"  the  company,  also  to  raise  upon  the  security  of  the 
"  assets  of  the  company  from  time   to  time  any 
"  requisite  sum  or  sums  of  money  ;  and  the  drawing, 
"  accepting,  making,  or  endorsing  of  evenr  such  bill 
of  exchange  or  promissory  note  as  aioresaid  on 
behalf  of  the  company  shall  have  the  same  effect 
with  respect  to  the  liability  of  such  company  as  if 
"  such  bill  or  note  had  been  drawn,  acceptea,  made,  or 
"  endorsed  by  or  on  behalf  of  such  company  in  the 
"  course  of  carrying  on  the  business  thereof : 
"  To  take  out,  if  necessary,  in  his  official  name,  letters  of 
"  administration  to  any  deceased  contributory,  and 
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"  to  do  in  his  official  name  any  other  act  that  may  be 

"  neccasoT}'  for  obtaining  payment  of  any  monies  due 

"  from  s  contributory  or  from  his  estate,  and  which 

"  act  cannot  be  conveniently  done  in  the  name  of  the 

"  company  ;  and  in  alt  caeea  where  be  takes  ont 

"  letters  of  administration,  or  otherwise  usts   bis 

"  official  name  for  obtaining  payment  of  any  monies 

"  due  from  a  contribnCory,  such  monies  shall,  for  the 

"  purpose  of  enabling  him  to  take  ont  such  letters  or 

"  recover  such  monies,  be  deemed  to  be  due  to  the 

"  official  liquidator  bimself : 

"  To  do  and  execute  all  such  other  things  as  may  be 

"  necessary  for  winding  up  the  affairs  of  the  company 

"  and  distributing  its  assets." — 25  &  26  Vict.  c.  89, 

8.95. 

"  The  Court  may  provide  by  any  order  that  the  official 

"  liquidator  may  exercise  any  of  the  above  powers  without  the 

"  sanction  or  intervention  of  the  Court,  and  where  an  official 

"  liquidator  is  provisionally  appointed  may  limit  and  restrict 

"  hia  powers  by  the  order  appointing  him." — 25  &  26  Vict. 

c.  89,  8.  90. 

It  is  to  be  noticed  that  section  95,  above  set  out,  empowers 
the  official  liquidator  to  sell  the  property  of  a  company,  includ- 
ing things  in  action.  In  order  to  make  the  aasignment  of  a 
cbosc  in  action  effectual,  it  is  provided  by  "  The  Companies  Act, 
I8G2,"  that  r— 

"  Any  person  to  whom  any  thing  in  action  belonging  to  the 
"  company  is  assigned  in  pursuance  of  this  Act  may  Bring  or 
"  dcli'ud  iiiiv  ai-iiou  or  suit  rdatiiig  to  suth  thing  in  action  in 
'■  his  own  nanie."— 25  &  2G  Vict.  c.  89,  s.  157  ((). 
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The  following  section  of  "The  Companies  Act,  1862," 
enables  liquidators,  when  duly  sanctioned  so  to  do,  to  make 
tenns  of  compromise  with  creditors  : — 

"  The  liquidators  may,  with  the  sanction  of  the  Court, 
'*  where  the  company  is  being  wound  up  by  the  Court  or  sub- 
"  ject  to  the  supervision  of  the  Court,  and  with  the  sanction  of 
"  an  extraordinary  resolution  of  the  company  where  the  com- 
**  pany  is  being  wound  up  altogether  voluntarily,  pay  any 
"  classes  of  creditors  in  fall,  or  mske  such  compromise  or  other 
arrangement  as  the  liquidators  may  deem  expedient  with 
creditors  or  persons  claiming  to  be  creditors,  or  persons 
"  having  or  alleging  themselves  to  have  any  claim,  present  or 
"  future,  certain  or  contingent,  ascertained  or  sounding  only  in 
"  damages  against  the  company,  or  whereby  the  company  may 
"  be  rendered  liable."— 25  &  26  Vict.  c.  89,  s.  169. 

The  "Rules  under  Companies  Act,  1862,'*  contain  the  follow- 
ing general  provision  indicating  when  the  oflBcial  liquidator  must 
before  acting  obtain  the  direction  or  sanction  of  the  Judge  : — 
"  The  direction  or  sanction  of  the  Judge  for  any  other  pro- 
ceeding or  act  to  be  taken  or  done  by  the  official  liquidator, 
shall  he  obtained  upon  summons,  and  an  order  shall  be  drawn 
"  up  thereon,  unless  the  Judge  shall  otherwise  direct." — "  Rules 
xmaer  Companies  Act,  1862,"  r.  60. 

A  form  of  order  or  memorandum  of  the  sanction  of  the 
Judge  for  certain  acts  to  be  done  by  the  official  liquidator  is 
provided  (I). 

The  following  rules  of  "  The  Rules  under  Companies  Act, 
1862,"  impose  upon  the  official  liquidator  the  duty  of  depositing 
securities  received  by  him  into  the  Bank  of  England,  and  also 
of  paying  into  the  said  bank  all  money  that  may  come  to  his 
hands  : — 
"The  Companies  Act,  1862,"  enacts  that  :— 
"  All  monies,  bills,  notes,  and  other  securities  paid  and  de- 

**  acceptance  of  this  biU  of  exchange  by  the  official  liquidator  on  behalf  of  the 
"  said  Company. 

*'G.H.,  Chief  Clerk." 
(/)  The  Fonn  in  question  is  as  foUows : — 
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Mode  of 
obtaining 
direction  or 
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the  Court. 

RvXes  under 
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Act,  1862, 
ni^  50. 
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Judge. 

Duty  of 
official  liqui- 
dator to 
deposit  secu- 
rities in  and 
pay  money 
into  Bank  of 
England. 


**  No.  62.  Order  or  Memorandum  of  the  Sanction  of  the  Jtidge  for  certain 
**  to  be  done  by  the  Official  Liquidator.     [Rule  o().] 
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The  Master  of  the  Rolls,  \pr,  \ 
Vice-ChanceUor  ],  J  day  of 

at  Chambers.  )  In  the  matter.  &c. 

'*  The  Master  of  the  RoUs  [or^  Vice-ChanceUor  ]  doth  hereby  sanc- 

tion For,  has  sanctioned]  the  following  proceedings  being  taken  [or,  acts  being 
done]  by  the  official  liquidator  of  the  aboTe-named  Company,  namely,  [state 
the  proceedings  to  be  taken  or  acts  to  be  done  «»,]  the  bringing  [or,  insti- 
tuting] and  prosecuting  an  action  at  law  [or,  suit  in  equity],  in  the  name  and 
on  behalf  of  the  said  Company,  against  [or,  defending  an  action  at  law  [or, 
suit  in  equity]  brought  [or,  instituted]  against  the  said  Company]  by  K.  M.* 
of  &c.,  to  recover  a  debt  or  8um  of  £  alleged  to  be  d!ue  irom  [or,  tof 

the  said  K.  M.  to  [or,  from]  the  said  Company,  &c. 

"G.H.,  Chief  Clerk." 


ThtCom.- 
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"  lirered  into  the  Bank  of  EDgland  (m)  or  any  branch  thereof 
"  in  the  eveac  of  a  companj  being  wound  np  by  the  Cooit 
"  shall  be  subject  to  snch  order  and  regfolation  for  the  keeping 
"  of  the  account  of  such  monies  and  other  effects,  and  fbr  the 
"  payment  and  delivery  in,  or  investment  and  payment  and 
"  delivery  out  of  the  same  as  the  Court  may  direct." — i5  &  26 
Tict.  c.  89,  8. 104. 

"  All  bills,  notes,  and  other  secaritics  dehvered  into  the  Bank 
"  of  £ngland{m),  shall  be  delivered  ont  upon  a  reqnest  eagned 
"  by  the  official  liquidator,  and  countersigned  by  the  cbief 
'•  clerk  of  the  Judge  ;  and  moneys  placed  to  the  account  of 
"  the  official  liqnidator  shall  be  paid  oat  upon  cheques  or 
"  orders,  signed  by  the  official  liquidator,  and  conntersigned  bj 
"  the  chief  clerk  of  the  Judge." — "  Enles  nnder  Companies 
Ad-,  1862,"  r.  42. 

"  All  bills,  notes,  and  other  securities  payable  to  the  companv 
"  or  to  the  official  liquidator  thereof  shall,  as  soon  as  they  shall 
"  come  to  the  hands  of  such  official  liquidator,  be  depoated  by 
"  him  in  the  Bank  of  England  (»)  for  the  pnrpose  of  oeing  pre- 
"  sented  by  the  bank  for  acceptance  and  payment,  or  for 
"  payment  only,  as  the  case  may  be." — "  Rules  nnder  Com- 
panies Act,  1862,"  r.  37. 

"All  moneys,  bills,  notes,  and  other  securities  paid  and 
"  delivered  into  the  Bank  of  England  (n),  shall  be  plaoed  to 
"  the  credit  of  the  account  of  the  official  liquidator  of  the 
"  company ;  and  orders  for  any  such  pavment  and  deliTeiy 
"  shall  direct  the  same  accordingly." — "  Rules  under  Companies 
Act,  1862,"  r.  41. 

"  If  any  official  liquidator  shall  not  pay  all  the  moDeys 
**  received  by  him  into  the  Bank  of  Engliuid  (n),  to  the  ao- 

coont  of  the  official   Uqmdator  of  the  company,   witbin 
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of  Bank  £3  per  Cent.  Annuities,  Reduced  £8  per  Cent. 

Annuities,  New  £3  per  Cent.  Annuities,  or  New  £2  10s.  per 
'*  Cent.  Annuities,  in  the  name  of  the  official  liquidator,  or  in 

the  purchase  of  exchequer  bills.    All  such  investments  shall 

be  made  by  the  Bank  of  England  (0),  upon  a  request  signed 

by  the  official  liquidator,  and  countersic^ied  by  the  chief  clerk 
**  of  the  Judge,  and  which  request  shall  be  a  sufficient  authority 
"  for  debiting  the  account  with  the  purchase  money  ;  and  such 
"  exchequer  bills,  and  in  case  of  an  exchange  thereof  any 
'*  new  exchequer  bills,  shall  be  retained  by  or  deposited  with 
"  the  Bank  of  England  (0),  in  the  name  or  on  behalf  of  the 
**  official  liquidator ;  and  such  annuities  or  exchequer  bills 
"  shall  not  afterwards  be  sold  or  transferred  or  otherwise  dealt 
"  with  except  upon  a  direction  for  that  purpose,  signed  by  the 
"  official  liquidator,  and  countersigned  by  the  chief  clerk  of 
**  the  Judge,  or  under  an  order  to  be  made  by  the  Judge.*' — 
"  Rules  under  Companies  Act,  1862,"  r.  43. 

A  form  of  request  to  invest  cash  in  Government  stock  or 
exchequer  bills  is  provided  {p), 

"  All  dividends  and  interest  to  accrue  due  upon  any  such  RuUs  under 
"  annuities,  shall  from  time  to  time  be  received  by  the  Bank  of  Companies 
'^  England  (^),  under  a  power  of  attorney  to  be  executed  by  the  ^^h]^^^ 
"  official  liquidator,  and  placed  to  the  credit  of  the  account  of 
''  such  official  liquidator  ;  and  such  of  the  exchequer  bills  as 
"  shall  from  time  to  time  be  in  course  of  pajrment,  shall  be  de- 
**  livered  by  the  Bank  of  England  {q)  to  one  of  their  cashiers, 

(0)  Or  by  any  bank  substituted  by  order  of  the  Court  for  the  Bank  of  England. 
See  "  County  Cfourt  Aules,  1875,"  Order  xxxix.  ante^  p.  1120. 

(»)  The  Form  in  question  is  as  foUows  : — 
**  No.  44.   Request  to  invest  Cash  in  OovernmetU  Stock  or  Exeheqver  Bills, 

"  [Rule  43.] 
"  In  the  matter,  &o. 
*'  To  the  Goyemor  and  Company  of  the  Bank  of  England. 

"  Qeutle  i»en, 
^  It  appearing  that  the  sum  of  £  cash  is  standing  to  the  credit  of  the 

*' aooount  of' the  official.  U4uidator  of  the  aboye-named  Company,  }ou  are 
•*  hereby  requested  to  inyest  the  su'a  of  £  ,  part  thereof,  m  tLe  purchase 

"  of  Bunk  £'6  per  cent,  annuities  [or^  reduced  £3  per  cent,  annuities,  or,  new 
*'  £3  per  cent,  annuities,  or,  new  £2  lOs.  per  cent,  annuities]  in  the  name  of 
*'B.  F.  H.,  of  &c.,  the  officiil  liquidator  of  the  said  Company,   [or ,  in  the 


**  made  by  the  said  judge. 
*•  Dated  this  day  of  ,  186    . 

*'  I  am,  Oentlemen, 

"  Your  most  obedient  senrant, 

"  K.  P.  H.,  Official  Liquidator. 
**  Countersiened, 
•<  O.  H.,  Cnief  Clerk  of  the  Master  of 
«<  the   Bolls    [or,  Y  ice-Chancellor 

(g)  Or  in  any  bank  substituted  by  order  of  the  Court  for  the  Bank  of  England 
See  ^*  County  Court  Rules,  1875,"  Order  xxxix.  ante,  p.  1120. 
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"  who  is  to  receive  the  interest  due  thereon,  and  exchange  the 

"  same  for  new  bills,  in  case  such  new  bills  are  isaaed,  or  other- 

"  wise  to  receive  Che  principal  and  interest  dne  on  sncb  of  the 

"  said  bills,  so  in  courst^  of  payment,  as  cannot  be  exchanged, 

"  and  pay  the  said  interest,  or  principal  and  interest,  as  the 

"  case  may  be,  into  the  Bank  of  England  (gq)  to  the  credit  of 

"  the  account  of  the  official  liquidator  of  the  company." — 

"  Rules  under  Companies  Act,  186"2,"  r,  44. 

OE^liqui-         ^.jjg  jjfjjpjjj  liquidator  is  required,  by  the  following  rule,  to 

all  docQinants     ^^^  »''  documents  relating  to  the  winding-np  : — 

rstating  to  "  All  orders,  exhibits,  admissions,  mcinornndums,  and  office 

winding-up.       "  (x)piea  of  aifidavits,  examinations,  depositions,  and   certifi- 

BuU*  %7ida-     "  catcH,  and  all  other  documents  relating  to  the  winding-ap  of 

Compania       "  any  company,  shall  be  filed  by  the  official  liquidator,  as  ^  as 

^'f'^^'       "  may  be,  in  one  continuous  file,  and  such  file  shall  be  kept  by 

nwe  OB,  .1  jjjjjj  ^j.  otherwise,  aa  the  Judge  may  from  time  to  time  direct. 

"  Every  contributory  of  the   company,  and   every  creditor 

"  thereof  whose  debt  or  claim  haa  been  allowed,  shall  be  entitled, 

"  at  all  reasonable  times,  to  inspect  such  file  free  of  charge, 

"  and,  at  his  own  expense,  to  take  copies  or  extracts  from  any 

"  of  the  documents  comprised  therein,  or  to  be  fiunished  with 

"  such  copies  or  extracts  at  a  rate  not  exceeding  three  balf- 

"  pence  per  folio  of  seventy-two  words  ;  and  such  file  shall  be 

"  produced  in  Court,  or  before  the  Judge,  and  otherwiae,  as 

"occasion   may   require."  —  "Rules   under   Companies  Act, 

1862,"  r.  68. 

The  "  Rules  under  Companies  Act,  1862,"  provide  as  fol- 
lows ; — 
OffitiiJ  liqui-  '■  The  official  liquidator  shall,  with  all  conrcnient  speed  after 

■'"'"''"  ""'"■        '      '.  appointed,  proceed  to  make  up,  continue-,  complete. 
tiiV  the  books  of  account  of  tiJe  company  :  and   '    " 
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"  notice  to  such  parties  (if  any)  as  the  Judge  shall  direct,  be 
"  passed  and  verified  in  the  same  manner  as  receivers'  accounts." 
— "  Bules  under  Companies  Act,  1862,"  r.  11). 

(/.)  The  Appointment  and  Duties  of  a  Solicitor  to  the  Official 

Liquidator. 

The  appointment  of  a  solicitor  to  the  official  liquidator  is  M^y  appoint 

provided  by  the  following  section  of  **  The  Companies  Act,  !|^*^^  ^ 

1862  "  :—  discharge  of 

"  The  official  liquidator  may,  with  the  sanction  of  the  Court,  his  dutieB. 

"  appoint  »  solicitor  or  law  agent  to  assist  him  in  the  perform-  The  Com- 

"  ancc  of  his  duties." -25  <fe  20  Vict.  c.  89,  s.  97.  V<^'*^^  ^^^ 

A  form  of  sanction  of  appointment  of  solicitor  to  official  ^^  '  **  ^ ' * 

liquidator  is  provided  (r).  Form  of 

The  duties  of  a  solicitor  to  an  official  liquidator  are  indicated  !!!^J!!S™x 

by  the  following  rale  :-  Jfa^ 

"  The  sohcitor  of  the  official  liquidator  shall  conduct  all  such  and  appoint- 

"  proceedings  as  are  ordinarily  conducted  by  solicitors  of  the  ™«^*- 

"  Court ;  and  where  the  attendance  of  his  solicitor  is  required  Duties  of 

"  on  any  proceeding  in  Court  or  chambers,  the  official  liquida-  ■^^?^![.*° . 

"  tor  need  not  attend  in  person,  except  in  cases  where  his  pre-  ^^j.    ***^*" 

"  sence  is  necessary  in  addition  to  that  of  his  solicitor,  or  the  »  i-l   -^^ 

"  Judge  shall  direct  him  to  attend." — "  Rules  under  Companies  Companies 

Aci,  1862,"  r.  68.  ^ct,  1862, 

rule  OH. 

(m.)  Attendance  of  the  Proceedings  hy  Persons  obtaining  Leave 

to  Attend, 

"  The  Rules  under  Companies  Act,  1862,"  provide  that  the  Creditors  and 

creditors  and  contributories  may  attend  the  winding-up  pro-  contributoriee 

ceedings  before  the  Judge  :~  ^nd^^""* 

Every  person,  for  the  time  being,  on  the  list  of  coutribu-  ceedings  to 

tones  of  the  company,  left  at  the  chambers  of  the  Judge  by  wind  up. 

*•'  the  official  liquidator,  and  every  person  having  a  debt  or  claim  Rules  under 

"  against  the  company,  allowed  by  the  Judge,  shall  be  at  liberty.  Companies 

at  his  own  expense,  to  attend  the  proceedings  before  the  -^^^  1862, 

Judge,  and  shall  be  entitled,  upon  payment  of   the  costs  "*^^^- 


it 


(r)  The  Fonn  in  question  is  as  foUows : — 

"  No.  12.  tSanction  of  Appointment  of  Solicitor  to  Official  Liquidator,  and 

"  Appointment.    [25  &  26  Vict.  c.  89,  s.  97.] 

**  In  the  matter,  &c. 
•*  The  Master  of  the  Rolls  for,  Vice-Chancellor  J  sanctions  the  official 

**  liquidator  appointing  a  solicitor,  to  assist  him  in  the  pdrfurmance  of  his 
**  duties. 

"G.  R.,  Chief  Clerk. 
**  I  hereby  appoint  Messrs.  C.  and  D.,  of  &e.,  to  be  my  soUcitors  in  this 
**  matter. 

«« Dated  this  day  of  ,186    . 

"  11.  r.  H.,  Official  Liquidator.*' 
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"  occasioDed  thereby,  to  have  notice  of  all  snch  proceedings  ae 
"  he  ahall  by  written  request  desire  to  have  notice  of ;  but  ii' 
"  the  Judge  shall  be  of  opinion  that  the  attendance  of  any 
"  such  person  npon  any  proceeding  has  occasioned  any  addi- 
"  tioual  coats  which  ought  not  to  be  borne  bj  the  funds  of  the 
"  company,  he  may  direct  such  costg,  or  a  groas  sum  in  lieu 
"  thereof,  to  be  paid  by  such  person  ;  and  such  person  shall 
"  not  be  entitled  to  attend  any  further  proceedings  until  he 
"  has  paid  the  same." — "  Rules  under  Companies  Act,  1862,*" 
r.  CO. 

The  Judge  may,  from  time  to  time,  appoint  any  one  or 

more  of  the  contributories,  or  creditora,  to  represent  before  him, 

at  the  expense  of  the  company,  all  or  any  class  of  the  contribu- 

™iii.  un     t^ri^  or  creditors  upon  any  question  as  to  a  compromise  with 

raJtnpm""     any  of  the  contributories  or  creditors.    On  this  subject  "The 

oert^  Rules  under  Companies  Act,  l6tJ'2,"  provide  as  follows  : — 

qnntioiu.  "The  Judge  may  from  time  to  time  appoint  any  one  or 

BtUa  uiubr     "  more  of  the  contri baton es  or  creditors,  as  he  thinks  fit,  to 

(^nipaitut       "  represent  before  him,  at  tlic  expense  of  the  company,  all  or 

n^flf*^'        "  any  class  of  the  coutributories  or  creditors,  upon  any  question 

"  as  to  a  compromise  with  any  of  the  contributories  or  creditors, 

"  or  in  and  about  any  other  proceedings  before  him  relating  to 

"  the  winding-up  of  the  company,  and  may  remove  the  person 

"  or  persons  so  appointed.     In  case  more  than  one  person  shall 

"  be  so  appointed,  tliey  shall  unite  in  employing  the  same 

"  solicitor  to  represent  them." — "  Rules  under  Companies  Act, 

18G2,"  r.  61. 

No  coDtaibn-  "  ^'*'  contributory  or  creditor  shall  be  entitled  to  attend 

torjtob*         "  any  proceedings  at  the  chambers  of  the  J  ndge,  unless  and 

"  until  be  has  entered  in  a  book  to  be  kept  there  for  that 
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(n.)  Oeneral  Course  of  Proceedings  subsequent  io  a  Winding- 
up  Order. 

In  the  opening  portion  of  this  section,  in  dealing  with  the  Authority  to 
general  constitution  of  the  County  Court  as  a  tribunal  under  proceed  in 
**  The  Companies  Acts,"  in  winding-up  matters  the  powers  of  chambers, 
the  Court  to  make  orders  at  chambers  have  already  been  men- 
tioned (59),  as  have  also  the  general  directions  contained  in 
the  rules  as  to  the  form  and  the  drawing  up  of  Orders  in 
Chambers  (/). 

So  soon  as  the  petition  for  a  winding-up  has  been  heard,  and  Proceedings 
an  order  made  thereon,  the  subsequent  matters  connected  afterawind- 
with  the  winding-up  become,  for  the  most  part,  the  subjects  of  ^^'i^fy^cwi^ 
proceedings  in  chambers.    The  following  rules  relate  generally  ducted  in 
to  the  course  of  proceedings  in  chambers.  chambers. 

Affidavits  intended  to  be  used  of  lor  an  order  for  winding-up  Affidavits 
must  comply  with  the  following  rule  : —  intended  to 

"  Where  an  Order  shall  have  been  made  for  the  winding-up  ^  ^^  °fi^ 
*'  of  any  company,  any  person  intending  to  use  any  affidavit  in  ^^y"**^'^^ 
"  any  proceeding  under  such  Order,  shall  file  the  same  in  the   .,  ,  *       , 
*'  Record  and  Writ  Clerks'  Office,  and  give  notice  thereof  to  ^!^^ 
"  the  official  liquidator.    The  person,  other  than  the  official  ^ct!lSQ2 
"  liquidator,  filing  the  affidavit  shall  not  be  required  to  take  an  ,^^  55, 
"  office  copy  thereof,  but  an  office  copy  thereof  shall  be  taken 
"  by  the  official  liquidator,  and  he  shall  produce  the  same  at 
"  the  hearing  of  any  application  or  proceeding  upon  which  it 
*'  is  intended  to  be  used,  unless  the  Judge  shall  otherwise 
"  direct." — "Rules  under  Companies  Act,  18G2,"  r.  55. 

Service  of  proceedings  upon  contributories  and  creditors  is  Service  of 
regulated  by  the  following  rules  : —  proceedings 

"  Services  upon  contributories  and  creditors  shall  be  efiected  ?^  -^"^^d 
"  (except  when  personal  service  is  required)  by  sending  the  creditors, 
notice,  or  a  copy  of  the  summons  or  order  or  other  proceeding,  j^^^  under 
through  the  post  in  a  pre-paid  letter,  addressed  to  the  sohcitor  Ctmpaniu 
"  of  the  party  to  be  serv^ed  (if  any)  or  otherwise  to  the  party  Act,  1862, 
"  himself  at  the  address  entered  or  last  entered  pursuant  to  the  raU  63. 
"  preceding  rule  ;  or  if  no  such  entry  has  been  made,  then,  if  a 
"  contributory,  to  his  last  known  address  or  place  of  abode  ; 
"  and  if  a  creditor,  to  the  address  given  by  him,  pursuant  to 
the  foregoing  rule  20 ;  and  such  notice,  or  copy  summons, 
order,  or  other  proceeding,  shall  be  considered  as  served  at 
the  time  the  same  ought  to  be  delivered  in  the  due  course  of 
delivery  by  the  post-office,  and  notwithstanding  the  same 
may  be  returned  by  the  post-office." — "  Rules  under  Com- 
panies Act,  18G2,"  r.  63. 

"  No  service  under  these  rules  shall  be  deemed  invalid  by  iJtU«  under 
*^  reason  that  the  christian  name,  or  any  of  the  christian  names  Companies 

/  V    ^  .       ,,n«  Act,  IS62, 


it 


u 


RttUttmdtT 
Companiu 
Act,  1862, 
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"  of  the  pereon  on  whom  scrviue  ts  Bonght  to  be  made,  has  been 
"  omitted,  or  designated  by  initial  letters,  in  the  list  of  con- 
"  tributories,  or  in  the  anmmonB,  order,  notice,  or  other  docn- 
"  ment  wherein  the  name  of  such  contribntory  or  creditor  is 
"  contained,  provided  the  judge  is  satisfied  that  such  service 
"  is  in  other  reepects  Bufficient." — "  Rnles  under  Companies 
Act,  1862,"  r.  C4. 

With  regard  to  the  taxation  of  costs,  the  "  Rnles  under  Com- 
panies Act,  18C2,"  i)rovide  as  follows  : — 

"  IVhere  an  order  is  made  in  Conrt  or  Chambers  for  payment 
"  of  any  costs,  the  order  shall  direct  the  taxation  thereof  by 
"  the  taxing  master  ;  except  in  cases  where  a  gross  sum  in  lieu 
"  of  taxed  costs  is  fixed  by  the  order,  in  accordance  with  the 
"  37th  rule  of  the  40th  of  the  Consolidated  General  Orders." — 
"  Rules  under  Companies  Act,  18(12,"  r.  72. 


loon  u  wind- 
tng-np  order 

TktQm- 
panin  Act, 
laes, :  IW. 


(o.)  Order.-'/or  l/ie  Tnepection  of  Books,  &e. 

As  soon  as  an  order  to  wind  up  has  been  made,  the  Couri: 
may  make  an  order  for  the  inspection  of  books  and  papers  of 
the  company  i>r  society  which  is  in  course  of  winding  up  :— 

"  Where  an  order  has  been  made  for  winding  up  a  company 
"  by  a  Court  or  subject  to  the  supen-ision  of  the  Court,  the 
"  Court  may  make  such  order  for  the  inspection  by  the  creditore 
"  and  <'ontributories  of  the  company  of  its  books  and  papers  as 
"  the  Court  thinks  just,  and  any  books  and  papers  in  the  pos- 
"  Bcssion  of  the  company  may  be  inspected  by  creditors  or  con- 
"  tributories  in  conformity  with  the  order  of  the  Court,  but 
"  not  further  or  otherwise."— 25  &  2fi  Vict.  o.  89,  s.  166. 
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"  tribution  made  before  such  debts  are  proved." — 25  &  20  Vict.  The  Com- 

c.  89,  8.  107.  P^^^  ^^\ 

The    "Rules    under    Companies  Act,   1862,"  provide    as  l»62, «.  107. 
follows  : — 

"  For  the  puipose  of  ascertaining  the  debts  and  claims  due  Advertise- 

"  from  the  company,  and  of  requiring  the  creditors  to  come  in  ^Ji^oJ^  ^ 

"  and  prove  their  debts  or  claims,  an  advertisement  shall  be  be  issued. 

"  issued  at  such  time  as  the  Judge  shall  direct  ;    and  such  j^^j^  under 

"  advertisement   shall  fix  a  time  for  the  creditors  to  send  Compaiius 

"  their  names  and  addresses,  and  the  particulars  of  their  debts  Act,  18G2, 

"  or  claims,  and  the  names  and  addresses  of  their  solicitors  (if  rule  20. 
"  any)  to  the  official  liquidator,  and  appoint  a  day  for  ad- 
"  judicating  thereon." — **  Rules  under  Companies  Act,  18G2," 
r.  20  (t). 

A  form  of  advertisement  for  creditors  under  the  above  rule  Formofad- 

is  provided  (if),  vertisement. 

As  regards  the  debts  which  may  be  proved  against  a  com-  What  debts 

pany  which  is  being  wound  up,  it  is  enacted : —  may  be 

"  In  the  event  of  any  company  being  wound  up  under  this  Proved. 

"Act,  all  debts  payable  on  a  contingency,   and  all  claims  The  Com- 

"  against  the  company,  ])rescnt  or  future,  certain  or  contingent,  I'^wie*  Act, 
"  ascertained  or  sounding  only  in  damages,  shall  be  admissible  ^^^*  *•  ^^^* 
"  to  proof  against  the  company,  a  just  estimate  being  made,  so 
"  far  as  is  p<jssible,  of  the  value  of  all  such  debts  or  claims  as 
"  may  be  subject  to  any  contingency  or  sound  only  in  damages, 
*'  or  for  some  other  reason  do  not  bear  a  certain  value."— 25  & 
2G  Vict.  c.  81),  s.  158. 

"  The  value  of  such  debts  and  claims  as  are  made  admissible  Value  to  be 

"  to  proof  by  the  ir)8th  section  of  the  said  Act,  shall,  so  far  as  placed  on 

**  is  possible,  be  estimated  according  to  the  value  thereof  at  the  contingent 
"  date  of  the  order  to  wind  up  the  company." — "  Rules  under    ®  *^ 

Companies  Act,  18(>2,"  r.  25.  ^"^*  ^^*/^'-^ 

"  Interest  on  such  debts  and  claims  as  shall  be  allowed  shall  ^^^!^^^ 

"  be  computed,  as  to  such  of  them  as  carry  interest,  after  the  ^^^l* 25.    ' 

(/)  See  ante.  Rule  53,  j)  1124,  for  general  proTision  as  to  advertisements.  Interest  on 

(m)  The  FoiTO  in  question  is  as  follows : —  debts. 

**  No.  16.  Advertisement  for  Creditors.    [Rule  20.] 
**  In  the  matter  of,  &c. 

"  The  creditors  of  the  above-named  Company  arc  required,  on  or  before  the 
"  day  of  ,  186  ,  to  send  their  names  and  addresses,  and  the  par- 

*'  ticulars  of  their  debts  or  claims,  and  the  names  and  addresses  of  their 
"  solicitors,  if  any,  to  U.  P.  II.,  of  ,  the  oflficial  liquidator  of  the  said 

"  Company,  and,  if  «">  required  by  notice  in  writing  from  the  said  official 
•*  liquidator,  are  by  their  solicitors  to  come  in  and  prove  their  said  debt«  or 
"  claims  at  the  chambers  of  the  Master  of  the  Rolls  [or,  the  Vice-Chancellor 
"  J,  in  the  Rolls  Yard,  Chancery  Lane,  [or,  at  No.  Lincoln's  Inn],  in 
"  the  County  of  Middlesex,  at  such  time  a«  shall  be  specified  in  such  notice,  or 
**  in  default  thereof,  they  will  be  excluded  from  the  benefit  of  any  distribution 
**  made  before  such  debts  are  proved. 

*•  day,  the  day  of  ,  186  ,  at  o'clock  in  the 

•*  noon,  at  the  said  chambers,  is  appointed  forbearing  and  adjudicating 

*'  upon  the  debts  and  claims. 

•♦  Dated  this  day  of  ,  186  , 

"G.H.,  Chief  Clerk." 
VOL.  n.  4  E 


Bulaundtr 
Vontpajtia 
Art,  1868, 
rale  30. 


liquidator. 
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COUXTY   COCET   PRACTICE.    [Bi.  V.— Drr.  IV. 

"  rate  they  respectively  carry ;  any  creditor  whose  debt  or 
"  ilaim  Ri  allowcil  does  ni>t  carry  interest,  shall  be  entitled  to 
"  interest,  after  the  rate  of  £4  per  centum  per  annum,  from  the 
"  date  of  the  order  to  wind  up  the  company,  ont  of  any  assets 
"  wliich  may  remain  after  satisljing  the  costs  of  the  winding 
"  up,  the  debts  and  claims  established,  and  the  interest  of  snch 
"  debts  and  claims  as  by  luiv  carry  interest." — "  Roles  nnder 
Companies  Act,  IWC:!,"  r.  2ti. 

Tbe  official  liquidator  ninst  inre8ti)];atc  the  debts  and  claims 
sent  to  bini,  as  is  provided  by  the  ibllowing  rule  of  the  "  Enles 
"  under  Comjuiuies  Act,  18G:;  "  : — 

"  The  official  liquidator  shall  investigate  the  debts  and 
"  claims  sent  in  to  him,  and  ascertain,  so  far  as  he  is  able,  which 
"  of  such  debts  and  claims  are  justly  due  from  the  company ; 
"and  he  shall  make  out  and  leave  at  the  chambers  of  the 
"  Judge  a  list  of  all  the  debts  and  claims  sent  in  to  him,  dis- 
"  tinguishing  which  of  the  debts  and  claims,  or  parts  of  debts 
"  and  claims  so  claimed,  are,  in  liis  opinion,  justly  due  and 
"  proper  to  be  allowed  without  further  evidence,  and  which  of 
"  them,  in  his  o]jinion,  oujilit  to  be  proved  by  the  creditors  ; 
"  and  be  shall  make  and  file,  prior  to  the  time  appointed  for 
"  adjudication,  an  affidavit,  setting  forth  which  of  the  debts 
"  and  claims  in  his  opinion  arc  justly  due  and  proper  to  be 
"  allowed  without  further  evidence,  and  stating  his  belief  that 
"  such  debts  and  claims  are  justly  due  and  proper  to  Ix; 
"  allowed,  and  the  reasons  for  such  belief." — "  Rules  under 
Companies  Act,  18C2,"  r.  '22. 

A  form  of  affidavit  of  official  liquidator  as  to  debts  and 
claims  is  provided  (x),  and  also  a  form  of  exhibit  referred  to  in 
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i( 
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the  said  aiSdavifc  (ij). 

On  the  day  appointed  for  adjudicating  upon  debts  and  claims, 
the  Judge  may  either  allow  or  disallow  them  upon  the  affidavit 
of  the  official  liquidator,  as  is  provided  by  the  following 
rule : — 

"  At  the  time  appointed  for  adjudicating  upon  the  debts  and 
"  claims,  or  at  any  adjournment  thereof,  the  Judge  may  either 
"  allow  the  debts  and  claims  upon  the  affidavit  of  the  official 

liquidator,  or  may  require  the  same,  or  any  of  them,  to  be 

proved  by  the  claimants,  and  adjourn  the  adjudication 
"  thereon  to  a  time  to  be  then  fixed  ;  and  the  official  liquidator 
"  shall  give  notice  to  the  creditors  whose  debts  or  claims  have 
"  been  so  allowed,  of  such  allowance." — "  Rules  under  Compa- 
nies Act,  1862,"  r.  23. 

A  form  of  notice  to  a  creditor  of  the  allowance  of  a  debt  is 
provided  (z). 

(y)  The  Form  in  question  is  as  foUows : 

"  No.  18.  Exhibit  referred  to  in  Affidavit  Xo.  17. 

"A. 

"  In  the  matter.  &c. 
*'  List  of  debts  and  claims  of  which  the  particulars  have  been  sent  in  to  the 
"  official  liquidator. 

"  This  pai)er  writing,  marked  A.,  was  produced  and  shown 
**  to  K.  P.  H.,  and  is  tiie  same  as  is  referred  to  in  his  affidavit, 
"  sworn  before  me  this  day  of  ,  186    . 

"  W.  B..  &c. 
*'  Firtt  Part. — Debts  and  claims  proper  to  be  allowed  without  further  evidence. 


dator  as  to 
debts  and 
chums ;  and 
of  exhibit 
thereto. 

Judge  may 
eitbor  allow 
or  disallow 
debts  and 
claims  upon 
affidavit  of 
official  liqui- 
dator. 

Rides  under 
Cmnpanies 
Act,  1862, 
rul«  23. 

Form  of 
notice  to 
creditors  of 
allowance 
of  debt. 


Serial 
No. 

Names  of 
Creditors. 

Addresses 

and  De- 

scriittions. 

Particulars 

of  Debt  or 

Claim. 

Amount 
Claimed. 

Amount 

Urouer  to 

b«  allowed. 

Reasons  for 
belief  that 

amounts  are 
proper  to 

be  allowed. 

£     ».      d. 

&     $.      d. 

^  Second  Part. — Debts  and  claims  which  ought  to  be  proved  by  the  creditors. 


» 


Rerial 
No. 

Names  of  Creditors. 

Addresses  and 
Descriptions. 

Particulars  of  Debt 
or  Claim. 

Amount 
Claimed. 

1 
1 

£     s.      d 

(z)  The  Form  in  question  is  as  follows : — 

**  No.  19.  Notice  to  Creditor  of  Allowance  of  Debt.     [Rule  23.] 

"  In  the  matter,  &c.  "  [Place  and  dntcl 

**  The  debt  claimed  by  you  in  this  matter  has  been  aUowed  by  the  Judge  at 

4x2      . 


Crediton 

attend  on 
dar  fixad  for 
adjudication  oi 
claims  unless 
BpKiallr 
required  to 

do  BO. 

Rule*  undtT 


Notice  to 

creditors 
whose  debts 
or  claims  hare 
not  been 

RuUa  under 

Umapanits 
Act,  1862, 
rufd  24. 


and  of  affi- 
davit of 


COUSTY   COCET   PRACTICE.    [Bk.  V.— Dn-.  IV. 

The  creditors  need  not  attend  upon  the  day  fixed  for  adjndi- 
catioii  on  claims,  unless  they  receive  special  notice  from  the 
officinl  liquidator  to  do  so  : — 

"  The  creditors  need  not  attend  upon  the  adjudication,  nor 
"  prove  their  debts  or  claims,  unless  they  are  required  to  do  so 
"  by  notice  from  the  official  liquidator  ;  but  upon  such  notice 
"  l«iii£i  giien,  they  are  to  come  in  and  prove  their  debts  or 
"  claims  within  a  time  to  he  therein  specified." — "  Rules  under 
Companies  Act,  18G2,"  r.  21. 

The  official  liquidator  is  required,  after  the  adjudication  on 
claim  has  taken  place  on  the  day  fixed  for  it,  to  give  notice 
req^uiring  proof  of  their  debts  to  those  creditors  whose  debts  or 
claims  have  not  been  nlloned  : — 

"The  official  liquidator  shall  ^'ve  notice  to  the  creditors 
"  whose  debts  or  claims  have  not  been  allowed  upon  his  affi- 
"  davit,  that  they  arc  required  to  come  in  and  prove  the  same 
"  by  a  day  to  be  therein  named,  being  not  less  than  four  days 
"  after  such  notice,  and  to  attend  at  a  time  tn  be  therein  nanu^l, 
"  being  the  time  ajipointed  by  the  advertisement,  or  by  adjoum- 
"  ment  (as  the  case  may  be)  lor  adjudicating  upon  such  debts 
"  and  claims." — "  Rules  under  Companies  Act,  18C2,"  r.  24. 

A  fofiu  of  notice  to  creditors  under  the  above  rule  is  pro- 
vided (ff).  Likewise  a  form  of  affidavit  of  creditor  in  proof  of 
debt  (ft)- 


"Uie 


.of£ 


0    hsTO 


.     [If  part  only  alhwfd  add,  if  )■■  .      . 

larger  aum  sllowed,  you  ui«  hereby  requirr.'d  lo  come  iii  and  prove  the  further 
amount  claimed,  ^.,  oi  in  next  farm.] 

"  I  am,  &c.. 
To  Mr.  P.  !!.■'  '•  It.  P.  n.,  Official  Liquidalor. 

(a)  The  Form  in  question  is  ns  follows  : — 
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As  regards  the  costs  of  creditors  coming  in  to  prove  their  Coste  of 

debts  or  claims  pursuant  to  notice  from  the  official  liquidator,  pro^^ng  debts 

•  •  ,.        ^   •  J   J        x"  II  1  '  and  claims, 

it  IS  provided  as  follows  : — 

"  Such  creditors  as  come  in  and  prove  their  debts  or  claims  ^      ^^^ 

"  pursuant  to  notice  from  the  official  liquidator,  shall  be  allowed  ^^^^'eT 

"  their  costs  of  proof,  in  the  same  manner  as  in  the  case  of  ^ui^  27.    ' 
"  debts  proved  in  a  cause." — "  Rules  under  Companies  Act, 
1862,"  r.  27. 

The  result  of  the  adjudication  upon  debts  and  claims  is  re-  Kesult  of 

quired  to  be  stated  in  a  certificate,  as  provided  by  the  foUowinsr  adjudication 

rule  :—  ^       f  J  ^^  upon  debts 

"  The  result  of  the  adjudication  upon  debts  and  claims  shall  be  stated. 

"  be  stated  in  a  certificate  to  be  made  by  the  chief  clerk,  and  j^^^  under 

"  certificates  as  to  any  of  such  debts  and  claims  may  be  made  Companies 

"  from  time  to  time.    All  such  certificates  shall  state  whether  Ady  1862, 

"  the  debts  or  claims  are  allowed  or  disallowed,  and  whether  rule  2S. 
"  allowed  as  against  any  particular  assets,  or  in   any  other 
"qualified  or  special    manner." — **  Rules  under  Companies 
Act,  1862,"  r.  28. 

A  form  of  certificate  as  to  debts  and  claims  is  provided  (c),  Form  of  ccr- 

tojrether  with  schedules  thereto.  V^.^^  ^  *® 


'&' 


"  exhibit  a  bill  of  parcels^  and  verify  the  reasonableness  of  the  charges^  as  in 

**  proving  a  debt  in  a  suit.] 

**  2.  I  have  not,  nor  hath,  nor  have  any  person  or  persons  by  my  order,  or  to 

"  mv  knowledge  or  beUef,  for  my  use  received  the  said  sum  of  £    '  or  any 

t«     *      ■         -  ■  .  -     .       -      .  -         » 

it 

"  mentioned  or  referred  to. 

"  Sworn,  &c." 

(f)  The  Form  in  question  is  as  follows : — 


debts  and 
claims. 


part  thereof,  or  any  security  or  satisfaction  for  the  same  or  any  part  thereof, 
[»/  ang  securitg  add,]  except  the  said  [describe  the  security]]  liereinbefore- 


**  No.  22.  Certifcate  of  Chief  Clerk,  as  to  Debts  and  Claims.     [Rule  28.] 

"  In  the  matter,  &c. 

"  In  pursuanre  of  the  directions  ^vcn  to  mo  by  the  Master  of  the  Bolls  [or, 
**  Vice-Chan cellor  ],  I  hereby  certify  that  the  result  of  the  adjudication 

**  upon  debts  and  claims  against  the  above-named  Company,  brought  in  pursuant 
"  to  the  advertisement  issued  in  that  behalf,  dated  the  day  of  , 

**  186  ,  so  far  as  such  adjudication  has  up  to  the  date  of  this  certificate  been 
**  proceeded  with,  is  as  follows: — 

**  The  debts  and  claims  which  have  been  allowed  are  set  forth  in  the  first 
"  schedule  hereto,  and,  with  the  interest  thereon  and  costs  mentioned  in  the 
**  said  schedule,  are  due  to  the  persons  therein  named,  and  amount  altogether  to 
**£  . 

**  I  have  in  the  first  part  of  the  said  schedule  set  forth  such  of  the  said  debts 
**  and  claims  as  carrj-  interest,  and  the  interest  thereon  has  been  computed  after 
**  the  rate  they  respectively  cairy  down  to  the  date  of  the  certificate. 

**  I  have  in  the  second  part  of  the  fuid  8che<iule  set  forth  such  of  the  said 
"  debts  and  claims  as  do  not  carry  interest,  and  the  interest  thereon  has  been 
**  computed  at  the  rate  of  £4  per  cent,  per  annum,  from  the  day  of 

**         f  186  ,  bein^  the  date  of  the  said  Order  to  wind-up  the  Company,  down 
**  to  the  date  of  this  certificate. 

**  The  claims  set  forth  in  the  second  schedule  hereto  have  been  brought  in  by 
"  the  persons  therein  named,  and  have  been  disaUowed. 

**  The  evidence  produced,  &c. 


11J8 


COUNTY   COURT   PB.VCTICE.    [Bi.  T.— Bit.  IT. 


^^'"tn  Creditors  who   have    duly  proved   thoir  debts    moBt  have 

™Jj^*        notice  given  them  to  att«nd  nud  receive  tJie  amoimts  due  to 

"  The  FiBBT  Schedule  ahovb  aefbh&ed  to. 
"  Finl  Fart. — Debta  and  Clnioii  which  carry  intereit. 


No. 

L'ndi'lon. 

Adilnswoa  uid 

rartimlinor      \  Total  Jue  1 

I. 

J.L. 

PHncL[uil     .... 
(I.™     PnipiTty    Tks) 

"connirprU  :  : 

1  Imiig*,  Uiletl  *t. 

i 

Total  lint  Part,   £ 

"  Steeiid  Paii.~Dii>t»  and  Ctumt  which  do  not  oairy  inb 


No. 

C^lTon, 

AJdmMuand 
Ui-HFrljiIloru. 

Particnlan. 

liil*r«[  on 
Prim-ii«l 
(l«.Pm- 

jKrtr  Tai). 

Totil  iluc. 

■ 

.. 

15                       Street, 

London. 
C'jol  Merchant. 
PHn^il«1         .... 
Costa  or  Proof    .    .    . 

i  0  (1 

"••} 

£      >.      d. 

^H 

(( 
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them.  The  form  of  notice  to  creditors  to  attend  to  receive 
debt  is  provided  (d), 

(q,)  Settling  List  of  Contributaries, 

The  nature  of  the  liability  of  a  contributory  to  a  company  is  Nature  of 
dealt  with  by  the  following  enactment : —  liability  of 

"  The  liability  of  any  person  to  contribute  to  the  assets  of  a  c^^^tr^butones. 
**  company  under  this  Act,  in  the  event  of  the  same  being  ^^  p^' 
"  wound  up,  shall  be  deemed  to  create  a  debt  (in  England  and  ?ogS^    i^' 
'*  Ireland  of  the  nature  of  a  specialty)  accruing  due  from  such  >  «•  '  • 

**  person  at  the  time  when  his  liability  conunenced,  but  payable 

at  the  time  or  respective  times  when  calls  are  made  as  herein-  • 

"  after  mentioned  for  enforcing  such  liability  ;  and  it  shall  be 
"  lawful  in  the  case  of  the  bankruptcy  of  any  contributory  to 
"  ]>rovc  against  his  estate  the  estimated  value  of  his  liability  to 
"  future  caUs  as  well  as  calls  already  made." — 25  &  26  Vict, 
c.  89,  s.  75. 

The  persons  who  are  liable  as  contributories  to  a  company  or  What  persons 
society  which  is  being  wound  up  are  defined  as  follows  : —  *™t  ^b  ^L*^ 

Section  74  of  the  Act  has  already  (e)  been  set  out,  and  con-  ^^  "  **  "^* 
tains  a  general  definition  of  the  term  "  contributory."  Meaning  of 

"  If  any  contributory  dies  either  before  or  after  he  has  been  tory." 
**  placed  on  the  list  of  contributories  hereinafter  mentioned,  his  q^^  ^^^^  ^^ 
"  personal  representatives,  heirs,  and  devisees  shall  be  liable  in  contributory 

his  personal 
(rf)  The  Form  in  question  is  as  foUows :—  represeula- 

"  No.  23.  Notice  to  Creditor  to  attend  to  receive  Debt.    [Rule  28.]  ^^j  deviseti 

"  In  the  matter,  &c.  represent 

*'  ^^h  him. 

**  Upon  application  at  my  office,  No.  ,  Street,  Middlesex,  on 

**  or  after  the  instant,  between  the  hours  of  ten  and  four  o'clock,  you 

"  may  receive  a  cheque  for  the  amount  of  your  debt,  allowed  in  this  matter  as 

**  under: — 

"  Principal £ 

**  Interest £ 

"Costs  of  Proof £ 

£ 

*'  If  you  cannot  attend  personally,  the  cheque  will  be  delivered  to  your  Order, 
**  iipon'your  filling  up  and  signing  the  subjoined  form. 

"  The  bills  or  securities  (if  any)  held  by  you  must  be  produced  at  the  time  of 
**  such  application. 
»*  Dated  this  day  of  ,186  . 

**  I  am,  &c., 
"  To  Mr.  S.  T.  "  R.  P.  H.,  Official  Liquidator. 

'' [Form  of  Order]. 
"Sir,  L  y  J 

**  Please  to  deliver  to  "W.  R.  the  cheque  for  £  referred  to  in  the  above 

"  letter  as  payable  to  me. 

"  S.  T.,  Creditor. 

"To3[r.R.  P.  H.,  Official) 
'*  Liquidator  of  the  / 

"  Company."  J 

(0  Ante,  p.  1119. 


The  Com- 
paniti  Act, 
1862, 1.  76. 


Who  Tepm- 
WDta  a  bank- 
rupt coatri- 

The  Com- 
pany Act, 
1863,  ».  77. 


TheCom- 
paniet  Act, 
1862,  g.  78. 
Udc^IihI 
capital  of 


COrXTT    COURT    TRACTICE.    [Bk.  V.— Dit.  IV. 

"  a  dno  course  of  adniinistvatioii  to  contribute  to  the  assets  of 
"  the  conipaiiy  in  disoh.irge  of  the  liability  of  such  deceased 
"  contribuhin',  and  suuh  personal  represeutatives,  heirs,  and 
"  devisees  eliall  be  deemed  Co  l>e  coiitributorieB  aeciirdiiigly." — 
25  &  21i  Vict.  c.  8n,  s.  71!. 

"  If  aiiy  contriliiitoiy  becomes  i)uiikru)it,  either  before  or 
"  after  lie  lias  been  placed  on  the  list  of  contribntorieB,  his 
"  assignees  (/)  shall  lie  deemed  to  ropi-esent  suck  bankrupt  for 
"  all  the  pur|»ose8  of  the  irinding-up,  and  shall  l)0  deemed  to  bo 
"  contribiitories  accordingly,  and  may  be  called  upon  to  admit 
"  to  proof  against  the  estate  of  such  bankrupt,  or  otheniise  to 
"  alloiv  to  be  jiaJd  out  of  bis  assets  in  due  course  of  law,  any 
"  monies  due  from  Biich  iHiiikriipt  in  respect  of  his  liability  to 
"  contribute  to  the  assets  of  the  com|)any  being  wound  up  ;  and 
"  for  the  purposes  of  this  section  any  person  who  may  have 
"  taken  the  benefit  of  any  Act  for  therelief  of  insolvent  debtors 
"  before  the  eleventh  day  of  October,  One  thousand  eight  hun- 
"  dred  and  slxty-oue,  shall  be  deemed  to  have  bec-omc  bank- 
"  rupt."— L'u  &  id  Vict.  c.  8!1,  s.  77. 

"  If  any  female  contributory  marries,  either  before  or  after 
"  she  has  been  placed  on  the  list  of  contribiitories,  her  husband 
"  shall  during  the  continuance  of  the  imimage  be  liable  to  con- 
"  tribute  to  the  assets  of  the  company  the  same  sum  as  she 
"  would  have  lieeu  liable  to  contribute  if  she  had  not  married, 
"  and  he  shall  be  deemed  to  l»c  a  contributory  accordingly."— 
•2b  &  2ti  Vict.  c.  8H,  s.  78. 

As  regards  the  liability  of  contributories,  the  following  enact- 
ment may  \k  noted  here  ; — 

"  When  an  order  has  been  made  for  winding  up  a  company 
'■limited  by  giiaraiitee,  imd  having  a  capital  ili\iiled  into 
"   '  '  ......  .   .         .        called  up 
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as  between  the  contributories  of  the  company,  he  pi'im^  facie  The  Corn- 
evidence  of  the  truth  of  all  matters  purporting  to  be  therein  P^^^  ^^^\ 
"  recorded;'— 25  &  2(5  Vict.  c.  81),  s.  154.  ^  ^®^2'  *•  ^^• 

When  it  has  been  ascertained  who  are  liable  as  coutribu-  Ligt  of  con- 
tories,  a  hst  of  them  is  made  out.    This  is  required  by  the  tributories 
following  provisions  : —  ^^  ™**^® 

"As  soon  as  may  be  after  making  an  order  for  winding  up  °^** 
"  the  company,  the  Comt  shall  settle  a  list  of  contributories,  Listofcpn- 
'*  with  power  to  rectify  the  register  of  members  in  all  cases  ^^Jji"^*° 
"  where  such  rectification  is  required  in  pursuance  of  this  Act,   -^ 
"  and  shall  cause  the  assets  of  the  company  to  be  collected,  and  -^^^iJ'^^ 
"  applied  in  discharge  of  its   liabilities." — 25   &   2Q   Vict.   13^2  g  98 
c.  89,  s.  98.  '  ■     ' 

"  In  settling  the  list  of  contributories,  the  Court  shall  dis-  The  Com- 
"  tinguish  between   persons  who  are    contributories  in  their  panies  Act, 
"  own  right   and  persons  who   are   contributories   as  being  1862, «.  99. 
"  representatives  of  or  being  liable  to  the  debts  of  others  ; 
"  it  shall  not  be  necessary,  where  the  personal  representative 
'*  of  any  deceased  contributory  is  placed  on  the  list,  to  add 
*'  the  heirs  or  devisees  of  such  contributory,  nevertheless  such 
"  heirs  or  devisees  may  be   added  as   and  when   the    Court 
"  thinks  fit."— 25  &  2G  Vict.  c.  89,  s.  99. 

"  The  official    liquidator   shall,  with  all  convenient    speed  Rides  under 
"  after  his  appointment,  or  at  such  time  as  the  Judge  shall  Companies 
"  direct,  make  o^t  and  leave  at  the  chambers  of  the  Judge  -^c<,  1862, 
a  list  of  the  contributories  of  the  company  ;  and  such  list  ^^  ^^' 
shall  be  verified  by  the  affidavit  of  the  official  liquidator, 
"  and  shall,  so  far  as  is  practicable,  state  the  respective  ad- 
'*  dresses  of,  and  the  number  of  shares  or  extent  of  interest  to 
"  be  attributed  to  each  such  contributory,  and  distinguish  the 
'*  several  classes  of  contributories.     And  such  list  may  from 
'*  time  to  time,  by  leave  of  the  Judge,  be  varied  or  added  to,  by 
"  the  official    liquidator." — "  Rules   under    Companies  Act, 
1862,"  r.  29. 

A  form  of  affidavit  in  support  of  the  list  of  contributories  is  Form  of 
provided  (h).  affidavit  in 

(A)  The  Form  in  question  is  as  follows :—  support  of 

**  No.  24.  Ajfidavit  in  support  of  List  of  Contributories.     [Rule  29.]  "St  of  con- 

"  In  Cliancerj-.  tributories. 

'"  In  the  matter,  &c. 

"  I,  R.  P.  H.,  of  &c.,  the  official  liquidator  of  the  above-named  Company, 
**  make  oath,  and  say  as  follows : — 

"  1.  The  paper  writing  now  produced  and  nhown  to  mc,  nnd  marked  with  the 
"  letter  A,  contains  a  list  of  the  r-ontributories  of.the  wiid  Company,  made  out  by 
*'  me  from  the  books  and  papers  of  the  said  Company,  together  with  iheir  re- 
*•  ppective  addresses,  and  the  number  of  shares  \ory  extent  of  interest],  to  be 
**  attributed  to  each ;  and  such  list  is,  to  the  best  of  my  knowledge,  information 
**  and  belief,  a  true  and  accurate  list  of  the  contributories  of  the  said  Company, 
**  so  far  as  1  have  been  able  t#>  make  out  and  ascertain  the  same. 

**  2.  I  have,  in  the  first  part  of  the  said  list  marked  A,  dietuiguished  the 

persons  who  are  contributories  in  their  own  right. 

^*  3.  I  have,  in  the  second  part  of  the  said  list  marked  A,  distinguished  the 

persons  who  are  contributones  as  being  representatives  of,  or  being  liable  to 
«  the  debts  of  others.  "  Sworn,  &c." 


4< 


ii 


COrSTY   COCBT  PEACTICE.    [Bt.  V.— Dit.  IV. 

A  form  of  list  of  coiitributories  referred  to  jn  snch  affidavit 
iH  also  provided  (i).  There  is,  likewise,  a  form  of  sopplemental 
list  of  contributories  and  affidavit  in  support  (A), 


1  Form  .Vo.  24. 


'■  In  tho  mHttcr,  &<•. 
"  This  li«t  of  contributon<.«  murkcil  A,  wm  product^  ind  iliowD  to  R.  P.  H., 
and  i*  the  sainc  liit  of  coDtribularica  on  ia  rcFencd  to  id  hii  affldavit,  ewam 
before  me  this  day  of  ,186. 

in  their  oim  right. 


»s« 

..... 

AddruKi. 

Inwhut 
UcTKrti.lion.       CliKictcr 

Shun-g  [nr. 
InltTMll. 

1 
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The  list  of  contributories  when  completed  must  be  left  at  Appointment 
the  chambers  of  the  Judge,  and  appointment  obtained  to  settle  ^  J^^^ 
the  same,  as  is  provided  by  the  following  rule  : —  Tories  to  be 

"  Upon  the  list  of  contributories  being  left  at  the  chambers  obtained. 
"  of  the  Judge,  the  official  liquidator  shall  obtain  an  appoint-  jiyi^  under 
"  ment  for  the  Judge  to  settle  the  same,  and  shall  give  notice  in  Companies 

writing  of  such  appointment  to  every  person  included  in  Act,  1862, 

such  list,  and  stating  in  what  character,  and  for  what  number  riUe  30. 

of  shares,  or  interest  such  person  is  included  in  the  list ; 
^^  and,  in  case  any  variation  or  addition  to  such  list  shall  at  any 
"  time  be  made  by  the  official  liquidator,  a  similar  notice  in 
"  writing  shall  be  given  to  every  person  to  whom  such  varia- 
"  tion  or  addition  applies.  All  such  notices  shall  be  served  four 
"  clear  days  before  the  day  appointed  to  settle  such  list,  or  such 
"  variation  or  addition." — "  Rules  under  Companies  Act, 
1862,"  r.  30. 

A  form  of  affidavit  of  service  of  the  notice  mentioned  in  the  Form  of 
above  rule  is  provided  (0,  and  of  the  schedule  therein  referred  affidaritof 

service  of 

"  to  R.  P.  H^  and  is  the  same  supplemental  list  of  contributories  as  is  referred   ^^^^  ^ 
♦*  to  in  his  affidavit,  sworn  before  me  this  day  of  ,  186  .  penons  on 

**  W.  B.,  &c.  Iw*- 

**  yote. — The  supplemental  list  is  to  be  made  out  in  the  same  form  ae  the 
original  listy  Form  No.  25." 

(/)  The  Form  in  question  is  as  follows : — 

"  No.  27.  Affidavit  of  Service  of  Notice.    [Rule  30.] 

"  In  Chancery. 

**  In  the  matter,  &c. 

"  I,  W.  S.f  of  &c.,  clerk  to  Messrs.  C.  and  D.,  of  &c.,  the  soUcitors  of  the 
*^  official  liquidator  of  the  above-named  Company,  make  oath,  and  say  as 
"  foUows : — 

**  1.  The  first  sLx  columns  of  the  schedule  now  produced  and  shown  to  mo, 
*'  and  maiiLed  with  the  letter  A,  contain  a  true  cony  of  the  Ust  of  contributories 
**  of  the  said  Company,  made  out  and  left  at  the  chambers  of  the  Master  of  the 
**  Bolls  [or,  Vice-ChanceUor  ],  by  the  said  official  liquidator,  on  the 

"  day  of  )  186  ,  and  now  on  the  file  of  proceedings  of  the 

<*  said  Company,  as  I  know  from  having,  on  the  day  of  ,  186  , 

**  examinea  and  compared  the  said  schedule  with  the  said  Hst ;  and  I  have,  in 
'« the  seventh  column  of  the  said  schedule  marked  A,  set  forth  the  names  and 
*'  addresses  of  the  solicitors  who  have  entered  appearances  for  any  of  the  con- 
'*  tributories  named  in  the  said  list. 

**  2.  I  did,  on  the  day  of  ,  186  ,  in  the  manner  hereinafter 

"  mentioned,  serve  a  true  copy  of  the  notice  now  produced  and  shown  to  me, 
**  and  mark(Ml  B,  upon  each  ot  tlie  respective  persons  whose  names,  addresses, 
"  and  descriptions  appear  in  the  second,  third,  and  fourth  columns  of  the  said 
'*  schedule  marked  A,  except  that  in  the  tabular  form  nt  the  foot  of  such  copies 
•'  respectively  I  inserted  the  number  on  list,  name,  address,  description,  in 
'*  what  character  included,  and  number  of  shares  [or^  extent  of  interest]  of  the 
**  person  on  whom  such  copy  of  the  said  notice  was  6er\'ed,  in  the  same  words 
'*  and  figures  as  the  same  particulars  are  set  forth  in  the  said  schedule  marked 
•*A. 

**  3.  I  serveil  the  said  respective  copies  of  the  said  notice,  by  putting  such 
**  copies  respectively,  duly  addressed  to  such  persons  respectively  or  their 
'*  soucitom,  according  to  their  respective  names  and  addresses  appearing  in  the 
'^  said  schedule  marked  A^  and,  with  the  proper  postage-stamps  affixed 
**  thereto  as  prepaid  letters,  into  the  Post  Office  receiving-house.  No. 
**  in  Street,  in  the  county  of  ,  between  the  hours  of 

*'  and  of  the  clock  in  the  noon  of  the  said  day  of 

"  Sworn,  &c." 
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tio(m).    There  is  also  a  form  of  notice  to  contribu  tones  of  ap- 
poiatment  to  settle  list  of  contribntories  («}. 


(«)  The  Form  in  qucslion  is  09  foUora  : — 

"  So.  28.  Tht  Schedule  Referrid  to  i 


"  In  the  matter,  kc. 
"  Tbii  Khedulo  marked  A  was 
"  iBine  acbedulc  m  U  rercmd  to  ii 
"  day  of  ,  186  . 


e,  tkii 
"  W.  B..  &c. 


■^ 

"^ 

•■ 

'■ 

.. 

g 

■ 

f 

f.i 

-i'.^ 

Ucilors  who  h»™  entered 
iiinsnnm,    and     bun 

H 

!5 

tihiblt. 

\ 

{o)  The  Form  in  queetion  ia  ai  follow 


"  In  the  mailer,  £e. 
"  The  Haiter  of  the  Kolk  [or,  Tice-ChanroUor  1,  haa  app<Hntc4  Ilia 

(luj-  nf  .  ISti  ,  St.  nf  (hn  rlotk  in  Iho  noon  m 
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The  result  of  the  settlement  of  the  list  of  contributories  is 
embodied  in  a  certificate,  as  required  by  the  following  rule  : — 

"  The  result  of  the  settlement  of  the  list  of  contributories 
"  shall  be  stated  in  a  certificate  by  the  chief  clerk  ;  and  certifi- 
"  cates  may  be  made  from  time  to  time  for  the  purpose  of 
"  stating  the  result  of  such  settlement  down  to  any  particular 
**  time,  or  as  to  any  particular  person,  or  stating  any  variation 
"  of  the  list."—"  Rules  under  Companies  Act,  1862,"  r.  31. 

A  form  of  certificate  under  the  above  rule  is  provided  (o). 

The  list  as  originally  settled  may  by  rule  29  just  set  out,  be 
subsequently  varied,  on  the  application  of  the  liquidator  or  of 
any  interested  pereon. 


Besultof 
settlement  of 
list  of  con- 
tributories to 
be  embodied  in 
A  certificate. 

RuUa  under 
Companies 
Act,  1862, 
rule  31, 

Form  of 
certificate. 

Variation  of 
list 


(o)  The  Form  in  question  is  as  follows  : — 

**  No.  31.  Certificate  of  Chief  Clerk  of  Settlement  of  the  List  of  Contributories, 

•       /         "  [Hule  31.] 

"  In  the  matter,  &c. 

"  In  pursuance  of  the  directions  given  to  me  by  the  Master  of  the  Rolb  [or, 
"  Vice-Chancellor  *  ],  I  hereby  certify  that  the  result  of  the  f^ettlcment 

"  of  the  list  of  contributories  of  the  above-named  Company,  made  out  and  left 
*'  at  the  chnmbers  of  the  said  Judge  by  the  official  liquidator  of  the  said 
"  Company  on  the  day  of  186    ,  nursuant  to  the  above  statute 

**  and  the  general  order  of  this  Court  in  that  behalf,  so  far  as  the  said  list  has 
**  been  settled  up  to  the  date  of  this  certificate  is  as  follows  : — 

*'  1.  The  several  persons  whose  names  are  set  forth  in  the  second  column  of 
"  the  first  schedule  nereto,  have  been  included  in  the  said  list  of  contributories 
**  as  contributories  of  the  snid  Company  in  respect  of  the  number  of  shares  [or, 
**  extent  of  interest]  set  opposite  the  names  of  such  contributories  respectively 
**  in  the  said  schedule. 

**  I  have  in  the  first  part  of  the  said  schedule  distinguished  8uch  of  the 
*'  said  several  persons  included  in  the  said  list,  as  arc  contributories  in  their  own 
"  right. 

**  I  have,  in  the  second  part  of  the  said  schedule,  distinguished  such  of  the 
"  said  several  persons  included  in  the  said  list  as  are  contributories,  as  being 
•*  representatives  of,  or  being  liable  to  the  debts  of  others. 

"  2.  The  several  persons  whose  names  are  set  forth  in  the  second  column  of 
•'  the  second  scheaule  hereto  have  been  excluded  from  the  said  list  of 
'*  contributories. 

**  3.  I  have,  in  the  seventh  column  of  the  said  first  and  second  schedules,  set 
**  forth  opposite  the  name  of  each  of  the  said  several  persons  respectively,  the 
"  date  wnen  such  person  was  included  in  or  excluded  from  the  said  list  of 
**  contributories. 

The  evidence  produced,  &c. 


« 


i( 


"  The  First  Schedule  amove  Keferbed  to. 
"  First  Par^—Contributories  in  their  own  right. 


SerUr 
No. 
in    i 
Lint.  ! 


Name. 


Addivss. 


Descrip- 
tion. 


In  what 
Character 
hicluded. 


Nuinl>er  of 

shares  [or, 

extent  of 

interest]. 


Date  when 

included  in 

the  List. 
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Fonc  of  order  The  form  of  an  order  on  an  application  to  lary  list  of  contri- 

oatpplicMioa  butories  is  provided  («). 

■fl  Tan  lut.  '^                  ' '  ' 


(r.)  C(i//c  on  Contrihulorm. 

Any  person,  whose  name  is  inscribed  on  the  hst  of  contribn- 
tories,  is  liable  to  have  calls  made  upon  him.  These  calls  maj 
be  made  either  before  or  after  it  has  been  ascertained  by  the 
Court  whether  the  assets  of  the  society  are  sufficient  to  meet 
the  liabilities.  On  this  subject,  "  The  Companies  Act,  18(i2," 
provides  as  follows  : — 

"  The  Court  may,  at  any  time  after  makin<;  an  order  for 
"  winding  up  a  company,  and  either  before  or  after  it  has 

"  Stcond  Par/.— Conttibuloric*  as  bfing  reprew nlalives  of,  or  liable  to  the 


LUt. 

Addrnm. 

HmrTili- 

Inplwir-l.       |n„„,„.    1    tlMi  LUI. 

! 

1 

■'  The  Second  Sckedvle 

ABOVE  BEFEEIIBD  TO. 

Ko. 

Liot. 

Kamc. 

AddiMi. 

D*.ri^ 

i.i.H«mJ  t.1 

fntciBrtl. 

D.ta.  irh»i 

riwutlM 
List. 

^H 

(( 
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"  ascertained  the  Bufficicncy  of  the  assets  of  the  company,  make   The  Com- 

•*  calls  on  and  order  payment  thereof  by  all  or  any  of  the  con-  P^^^  ^S!^^ 

"  tributories,  for  the  time  being  settled  on  the  list  of  contribu-  ^^^^>  *•  -^"^ 

"  tories  to  the  extent  of  their  liability,  for  payment  of  all  or 

"  any  sums  it  deems  necessary  to  satisfy  the  debts  and  liabili- 

"  ties  of  the  compjiny,  and  the  costs,  charges,  and  expenses  of 

"  winding  it  up,  and  for  the  adjustment  of  the  rights  of  the 

"  contributories  amongst  tliemselves,  and  it  may,  in  making  a 

"  call,  take  into  consideration  the  probability  that  some  of  the 

"  contributories  upon  whom  the  same  is  made  may  partly  or 

"  wholly  fail  to  pay  their  respective  portions  of  the  same." — 

25  &  26  Vict.  c.  81),  s.  102. 

When  it  is  desired   to  obtain  an  order  under  the  above  Application 
section,  application  must  be  made  to  the  Judge  under  the  ^akoacalL 
following  rule  of  the  **  Rules  under  Companies  Act,  18C2  "  : —    ^^^  ^^^ 
Every  application  to  the  Judge  to  make  any  call  on  the  making  this 

contributories  or  any  of  them,  for  any  purpose  authorised  by  application. 

the  said  Act,  shall  be  made  by  summons,  stating  the  pro-  -Kiife«  under 

posed  amount  of  such  call ;   and  such  summons  shall  be  ^f^P^^^? 
"  served,  four  clear  days  at  the  least  before  the  day  appointed  -^^  ^^ 
"  for  making  the  call,  on  every  contributory  proposed  to  be  ^ 
"  included  in  such  call ;  or  if  the  Judge  shall  so  direct,  notice 
"  of  such  intended  call  may  be  given  by  advertisement." — 
"  Rules  under  Companies  Act,  1862,"  r.  83. 

A  form  of  summons  is  provided,  and  is  set  out  in  the  foot-  Form  of 

note  {q),  summons. 

There  is  also  a  form  of  advertisement  of  intended  call  (r),  Form  of  ad- 

(q)  The  Form  in  question  is  as  foUows : —  .*  intAnH«d 

**  No.  34.     Sumnionsfor  intended  Call.     [Rule  33.]  oi  inwnaeu 

**  In  the  matter,  &c.  *^*- 

"  Let  aU  parties  concerned  attend  at  my  Chambers  in  the  BoUs  Yard, 
"  Chancery  Lane  [pry  at  No.  ,  Lincoln's  Inn],  in  the  county  of  Middle- 

**  sex,  on  day,  the  day  of  ,  186    ,  at  of  the 

*'  clock  in  the  noon,  on  the  hearing  of  an  application  on  the  part  of  the 

**  official  liquidator  of  the  above-named  Company,  that  a  call  to  the  amount  of 
**  £  per  share  may  be  made  on  all  the  contributories  [or,  if  upon  any 

**  particular  cla$8f  specify  the  »an\e\  of  the  said  Company. 

*'  John  Ilomilly,  Master  of  the  Rolls, 

or, 
"  X.  Y.,  Vice-Chancellor. 
**  This  summons  was  taken  out  by  A.  &  B.,  of  ,  in  the  county  of 

'*  ,  solicitors  for  the  said  official  liquidator. 

"  To  Mr.  A.  B.,  of  &c.,  a  contributory  of  the  said    ^ 
**  Company  proposed  to  be  included  in  the  said  call. "  j 
(r)  The  lorm  in  question  is  as  follows : — 

**  No.  36.  Adiertisement  of  Intended  Call.     [Rule  33.] 
"  In  the  matter,  &c. 
"  By  direction  of  the  Master  of  the  Rolls  [or,  Yice-Chancellor  ],  notice 

"  is  hereby  given  that  the  said  Judge  has  appointed  the  day  of 

"  ,  186    ,  at  o'doi'k  in  the  noon,  at  his  chambers  in  the 

**  Rolls  Vard,  &c,,  tn  make  a  call  on  all  the  contributories  of  the  said  Company 
"  [or,  a*  the  co,sc  may  ^],  and  that  the  official  liquidator  of  the  said  Company 
"  pruposcs  that  such  call  shall  be  lor  £  per  share.    All  persons  interested 

**  are  entitled  to  attend  at  such  day,  hour,  and  place,  to  ofi'cr  objections  to  such 
•*  call. 

Dated  this  day  of  ,  186    . 

"  G.  n.,  Chief  Clerk/* 


(. 


Form  of 
official  liqai- 
port  of  call. 
General  order 

A  copy  of 
order  for  call 
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and  of  the  affidavit  by  the  ofliciiil  liquidator  in  support,  of  pro- 
posal for  a  call  (s). 

Should  the  Court  sec  fit,  it  will,  on  the  hearing  of  the  appli- 
cation, make  a  (general  order  for  u  cull. 

The  form  of  general  order  for  a  call  is  provided  (/). 

A  copy  of  any  order  for  a  call  must  be  served  npon  each  con- 
tributory, together  with  a  notice  of  wlmt  he  owes  : — 


oW  ofpTopmalfor  Call. 


(i)  Tbe  Fonii  iu  question  ia  as  follows : — 

"  No.  33.     jlMdaeil  of  OMeial  Liqnidatar  in 
"[Itule33,] 

■■  tn  tho  matter,  &c. 

"  I,  R.  P.  H.,  of  &c.,  the  official  ,liiuiclalor  of  the  aboTe-niuned  Company, 
"  make  oath,  nnd  say  as  folloBB : — 

"  1.  I  haTc,  in  the  Bchedule  aow  product  and  shown  to  me,  and  marked  with 
*'  tbe  letter  A,  get  forth  a  etalement,  ahowing  the  amount  due  in  respect  of  the 
"  debta  allowed  against  the  >aid  Companv,  and  the  eatimnted  amount  of  the 
"  coaU,  charges,  and  eipenac*  of  and  iucidentul  to  the  winding-up  the  affitin 
"  thereof,  and  which  Beveial  amounts  form  in  the  aggregate  tbe  Bum  of  £ 

"  2.  I  have  also  in  the  said  acbedute  aet  forth  a  alaleiaent  of  tbe  aawts  in  hand 
"  belongini  to  the  aaid  Company,  amounting  to  the  aum  of  f  and  no 

.. mi —  __.  ^p  other  as«ts  hclontrini:  to  the  aaid  Company,  except  tbe 

.  Ttain  of  the  contrihiilories  of  the  said  tomjianj',  and,  to 

"  the  beat  of  mv  information  and  belief,  it  will  be  impossible  to  realiae  in 

respect  of  tbe  aaid  amount*  more  than  the  sum  of  £  or  thereabout*. 

"3.  Itappeara by  the  chief  rlerk's  certificate,  dated  the  day  of 

1S8    ,  that  ptraons  have  beenacttled  on  the  list  of  coctributorie*  of 

"  the  aaid  Company,  in  rcapectof  the  total  number  of  nhaiea.  , 

"  i.  for  the  purpose  of  satisfying  the  several  debts  and  liabilities  of  the  aaid 

"  Companv,  and  of  paying  the  costs,  ehargea,  and  espensea  of  and  incidental  to 

■'    he  winding-up  the  affairs  thereof.  I  believe  Iho  sum  of  £  will  be 

equirvd,  in  addition  to  the  nmoiint  of  the  oascta  of  tbe  aaid  Company  men- 

ioned  in  the  aiild  aohedule  A,  and  the  said  aum  of  £ 

'  5.  In  order  to  proTido  the  aaid  aum  of  £  ,  it  is  necessary  to  make  a 

'     '         '    m  aettW  on  llie  liat  of  oontribuU   " 


it. 
« 
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"  When  any  order  for  a  call  has  been  made,  a  copy  thereof  -R**^  under 
"  shall  be  forthwith  served  upon  each  of  the  contributories  in-  ^f^^^i^ 
"  clnded  in  such  call,  together  with  a  notice  from  the  oflRcial      ^  34 

liquidator  specifyin*^  the  amount  or  balance  due  from  such 

contributory  (having  regard  to  the  provisions  of  the  said  Act) 
"  in  respect  of  such  call ;  but  such  order  nesd  not  be  advertised 
"  unless,  for  any  special  reason,  the  Judge  shall  so  direct.'' — 
"  Rules  under  Companies  Act,  18G2,"  r.  34. 

The  form  of  the  notice  to  be  served  with  such  general  order   Form  of 
is  duly  provided  (u) .  i^otice  to  1 « 

If  the  contributories  neglect  to  pay  calls  made  upon  them,  ^^  f^^^i 
payment  may  be  enforced  against  them,  as  appears  from  the       .    . 
following  rule :—  pay^of 

"  At  the  time  of  making  an  order  for  a  call,  the  further  pro-  calls. 
"  ceedings  relating  thereto  shall  l)e  adjourned  to  a  time  subse-  ^^7^^,  under 
"  qnent  to  the  day  appointed  for  the  payment  thereof,  and  Ccmpanus 
"  afterwards  from  time  to  time  so  long  as  may  be  necessary  ;  Act,  1862,* 

and  at  the  time  appointed  by  any  such  adjournment,  or  upon  ruU  35. 

a  summons  to  enforce  payment  of  the  call,  duly  served,  and 

upon  proof  of  the  service  of  the  order  and  notice  of  the 
"  amount  due,  and  non-payment,  an  order  may  be  made  for 
"  such  of  the  contributories  who  have  made  default,  or  of  such 
"  of  them  against  whom  it  shall  be  thought  proper  to  make 

such  order,  to  pay  the  sum  which  by  such  former  oi*der  and 

notice  they  were  respectively  required  to  pay,  or  any  less  sum 

which  may  appear  to  be  due  from  them  respectively." — 

Rules  under  Companies  Act,  1862,"  r.  35. 

A  form  of  affidavit  in  support  of  application  for  order  for  Form  of 
payment  of  calls  is  provided  {x)  ;  likewise  of  an  order  for  pay-  affidavit  in 

support  of 
The  Form  in  question  is  as  follows : —  appUcation 

.  37.  Notice  to  be  served  with  the  General  Order  for  a  Call.     [Rule  34.]      for  order  for 
"  In  the  Matter,  &c.  payment  of 

"  The  amount  due  from  you,  A.  B.,  in  respect  of  the  call  made  by  the  above    JiJig, 
**  [or,  within]  Order,  is  the  sum  of  £  ,  which  sum  is  to  be  paid  by  you 

*'  into  the  Bank  of  England,  to  the  account  mentioned  in  the  said  Order.  You 
**  can  pay  the  same  in  person,  or  through  a  banker  or  other  agent ;  but  this 
**  notice  and  copy  Order  must  be  produced  at  the  bank  upon  such  payment,  and 
"  the  cashier  of  the  bank  will,  upon  receiving  the  same,  deliver  to  you  a  cer- 
**  tificate  of  the  payment  in,  numbered  ,  signed  by  the  said  cashier.    In 

**  order  to  prevent  proceedings  being  taken  against  you  for  non-payment,  you 
**  must,  immediate! V  upon  such  pavment  in,  cause  written  notice  of  the  pay- 
"  ment,  and  of  the  date  thereof  to  bo  given  to  me  as  the  official  liquidator  of  the 
**  said  Company,  at  my  office,  Xo.  Street,  in  tbe  County  of  Middlesex. 

**  bated  this  day  of  186    . 

"  To  Mr.  A.  B."  "  R.  P.  H.,  Official  Liquidator. 

{x)  The  Form  in  question  is  as  foUows : — 

"  Xo.  38.  Jffidavit  in  support  ^  Application  for  Order  for  Payment  of  Call 

**  due  from  Contributories.    [Rule  35.] 
"  In  Chancery. 

**  In  the  matter,  &c. 
<*  I,  R.  P.  H.,  of  &c.,  the  official  liquidator  of  the  above-named  Company, 
**  make  oath,  and  say  as  follows : — 

**  1.  None  of  Uie  contributories  of  the  said  Company  whose  names  are  set 
^  fortii  in  the  ichedule  hereunto  annexed,  marked  A,  have  paid,  or  cauaed  to  be 
**  paid,  the  respective  sums  set  opposite  their  respective  names  in  the  said 
TOL.  u.  4   V 
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Form  of 

payment  of 
calls. 


meat  of  calk  (^). 
"  •chedule,  tnd  which  ■ 


"  186    . 

"2.  There* 
"  tribntorie*  n 
"  bf  lOcb  contriba 


I  tile  name*  of  (och  con- 
iie  amounts  due  and  dtuik 
-«pect  of  the  Baid  c*U.     "  Sworn,  £c. 


"  Tub  Scbbddle  above  Bi?brsid  t 


No. 

Nunc. 

A.d™.. 

In  whit 

Chuulw 
iodiwlrt. 

«,™,..^ 

_ 

£      (.       rf. 

Jfett. — In  addition  la  the  abotf  aSdafU,  an  affidavit  of  the  urtiet  of  the 
"  OrderaKiNoliee{No:S6andiTi  tcOUt  nqnired." 
(y)  The  Form  in  queition  it  u  fallows  :— 

"  No.  39.  Order  for  Payment  of  CaU  dMfnm  a  eoHlriMory.     fBule  35.1 
"TheMuteroftheEofli[or,  1    "  day,  the 

"  Vice-ChanoeUc-  +  -"  '    "  "'° 

"  Chunben. 


"  188  . 


"  Id  the  matter,  Sx. 


Companv, 
,  IsrfTan 


"smdaTitof  filedthe  dayof  ,  168  ,  aod  ar    ....    

"  the  said  official  liquidat<ir,  filed  th«  da;  of  ,  136  ,  It  ia  ordered, 

"  that  C.  D.,  of  ic.  fer,  E.  F.,  of  *c.,  the  legal  perional  rcpreaentative  of 
"  L.  il.,  late  of  *(!,,  deceased],  one  of  the  contribulories  of  the  aaid  Company 
"  [or  i/aga'iHit  Hvirai eoHlribuloriee,  the  KTeral  penoni  named  in  the  amond 
"  column  of  the  achedule  to  this  Order  being  reepectively  contributonea  of  the 
"  uid  Company]  do,  on  or  beforr  the  day  of  ,  186  ,  or  within 

"  four  day*  after  »ervioe  of  this  Order  pay  into  the  Bank  of  Entland,  to  the 
"  account  ot  the  official  liquidator  of  Uie  Companv  [or ,  to  A.  B.,  the 

■    "  ■ial  liquidator  of  the  tald  Company  nt  Ml  office  No.' 
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There  is  also  a  form  of  affidavit  of  service  of  order  for  pay-  ^'orm  of 
ment  of  caU  (z).  affidaTit  of 

The  order  directing  payment  of  calls  may  direct  payment  to  o^der  for 

be  into  the  Bank  of   England  (a),  or  any  branch  thereof  (a),  payment  of 

and  either  to  the  accomit  of  the  official  liquidator  or  to  the  caUa. 

official  liquidators^  "  The  Companies  Act,  1862,"  providing  as  Order  direct- 

foUows  : —  in«  payment 

**  The  Court  may  order  any  contributory,  purchaser,  or  other  5i,^^lj^^ 
"  person  from  whom  money  is  due  to  the  company  to  pay  the  ment  into 
'^  same  into  the  Bank  of  England  (a),  or  any  branch  thereof  (a),  Bank  of 
"  to  the  account  of  the  official  Uquidator  instead  of  to  the  England. 
"  official  hquidator,  and  such  order  may  be  enforced  in  the  The  Com- 
"  same  manner  as  if  it  had  directed  payment  to  the  official  panies  Act^ 
"  Uquidator."— 25  &  26  Vict.  c.  89,  s.  103.  1^62,  «.  103. 

On  the  same  subject  the  ''Rules  under  Companies  Act, 
1862,"  provide  as  follows  : — 

**  All  orders  for  payment  of  calls,  balances,  or  other  moneys  Rules  under 
"  due  from  any  contributory  or  other  person,  shall  direct  the  Companies 
"  same  to  be  paid  into  the  Bank  of  England  (a),  to  the  account  -^^^  1®^2> 
"  of  the  official  liquidator  of  the  company,  unless,  on  account  "*^  ^' 
"  of  the  smallness  of  the  amount  or  other  cause,  it  shall,  having 
"  regard  to  the  amount  of  the  security  given  by  the  officid 
"  liquidatr)r,  be  thought  proper  to  direct  payment  thereof  to 
the  official  liquidator.     Provided  that  where  any  such  order 
has  been  made  directing  payment  of  a  specific  sum  into  the 
*'  Bank  of  England  (a),  in  case  it  shall  be  thought  proper  for 
**  the  purpose  of  enabling  the  official  liquidator  to  issue  execu- 
"  tion  or  take  other  proceedings  to  enforce  the  payment  there- 
of, or  for  any  other  reason,  an  order  may,  either  before 
service  of  such  former  order,  or  after  the  time  thereby  fixed 
for  payment,  be  made,  without  notice,  for  payment  of  the 


U 
*i 


(2)  The  Form  in  question  is  as  foUows : — 
**  No.  42.  Affidavit  of  Service  of  Order  for  Payment  of  CaU.    [Rule  35.] 

"  In  Chancery. 

**  In  the  matter,  &c. 

*'I,  J.  B.,  of  &c.,  make  oath,  and  say  as  foUows : — 

"  1. 1  did,  on  the  day  of  ,  186  ,  personally  serve  G.  F.,  of 

'*  ,  in  the  county  of  ,  &c.,  with  an  Oitier  made  in  this  matter  hy 

**  His  Honor  the  Master  of  the  Rolls  [or,  Vice-Chancelbr  ].  dated  the 

•*  day  of  ,  186  ,  wherehy  it  was  ordered  \s€t  out  the  Order  in  the 

"  poet  tense]  by  delivering  to  and  leaving  with  the  said  G.  F.  at  ^  in 

the  county  of  ,  a  true  copy  of  tne  said  Order,  and  at  the  same  time 

**  producing  and  showing  unto  him,  the  said  G.  F.,  the  said  original  Order  duly 
**  entered. 

**  2.  There  was  endorsed  on  the  said  copy,  when  so  served,  the  following  words, 
**  that  is  to  say,  *  If  you,  the  within-namea  G.  F.,  neglect  to  obey  this  Order  by 
**  the  time  therein  limited,  vou  will  be  liable  to  be  arrested  under  a  writ  of 
^  attachment  issued  out  of  the  High  Court  of  Chancery,  or  by  the  Serjeant-at- 
**  arms  attending  the  same  Court,  and  also  be  liable  to  have  your  estate  sequestered 
**  for  the  purpose  of  compelling  you  to  obey  the  same  Order.* 

"  Sworn,  &c." 

(a)  Or  into  any  bank  ordered  by  the  Court  in  lieu  of  the  Bank  of  England.  See 
*'  County  Court  Rules,  1876,"  Order  xxziz.  ante,  pp.  1120, 1121. 
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**  Bame  Bum  to  the  official  liquidator." — "  RuleB  nnder  Com- 
paniea  Act,  1862,"  r.  38. 

It  is  provided  that  at  the  time  of  serving  the  order  fat  pay- 
ment of  a  call,  the  official  liqaidator  BhaJl  give  to  the  party 
served  a  notice  prescribed  by  tne  following  rule  : — 

"  At  the  time  of  the  service  of  any  order  for  payment  into 
"  the  Bank  of  Enjrland  (oa),  the  official  liqnidt^r  shaU  give  to 
"  the  party  serred  a  notice,  to  the  purport  or  effiict  set  forth  in 
"  Fonn  No.  40  in  the  third  Scheddle  hereto,  for  the  purpose  of 
"  informing  him  how  the  payment  is  to  be  made  ;  and  before 
"  the  time  fixed  for  such  payment,  the  ofBcial  liquidator  shall 
"  furnish  the  cashier  of  the  Bank  of  England  with  a  certificate, 
"  to  the  purport  or  effect  set  forth  in  Form  No.  41  in  the  third 
"  Schedule  hereto,  to  be  signed  by  such  cashier,  and  delivered 
"  to  the  party  paying  in  the  money  therein-mentioned." — 
"  Rules  under  Companies  Act,  18C2,"  r.  39. 

The  form  of  notice  referred  to  in  the  above  rule  is  set  out  in 
the  footnote  (A)  :  nnd  likewiRe  the  form  of  certificate  of  pay- 
ment of  money  into  the  Bank  of  England  (r). 

When  it  is  necessary  to  enforce  any  order  for  payment  of 
money  into  the  Bank  of  England,  the  affidavit  of  the  official 
liquifiator  is,  by  the  following  rule,  made  sufficient  evidence  of 
the  non-payment  thereof  : — 

"  For  the  purpose  of  enfiircing  any  order  for  payment  of 
"  money  into  the  Bank  of  England  an  affidavit  of  the  official 
"  liqui(^tor,  to  the  purport  or  effect  set  forth  in  Form  No.  43 
"  in  the  third  Schedule  hereto,  shall  be  sufficient  evidence  of 
"  the  non-payment  thereof." — "  Rules  nnder  Companies  Act, 
r.  40. 
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The  form  of  aflSdavit  mentioned  in  the  above  rule  is  set  out 
below  (rf). 

To  what  extent  an  order  for  payment  made  upon  a  contribu- 
tory shall  be  evidence  of  the  truth  of  the  statements  therein 
contained  is  prescribed  by  the  following  section  of  "  The  Com- 
panies Act,  1862  *'  :— 

"  Any  order  made  by  the  Court  in  pursuance  of  this  Act 
"  upon  any  contributory  shall,  subject  to  the  provisions  herein 
"  contained  for  appealing  against  such  order,  be  conclusive 
"  evidence  that  the  monies,  if  any,  thereby  appearing  to  be  due 
"  or  ordered  to  be  paid  are  due,  and  all  other  pertinent  matters 

{if)  The  Form  in  question  is  as  foUows : 

**  No.  43.  Affidavit  of  ^on-pay men t  of  Money  hy  Order  directed  to  he  paid  into 

"  the  Bank  of  England.     [Rule  40.] 

"  In  Chancery. 

**  In  the  matter,  &c. 
^  I,  R.  P.  H.,  of  &c.,  the  official  liquidator  of  the  above-named  ConipaoT, 
make  oath,  and  say  as  foUows : — 

**  1.  0.  F.,  the  person  named  in  an  Order  made  in  this  matter  by  his  Honor 
the  Master  of  the  Rolb  [or,  Vice-Chancellor  ],  dated  day  of 

,  186    ,  has  not  paid  into  the  Bank  of  England,  to  the  account  of  the 
official  liquidator  of  the  Company  the  whole  or  any  part  of  the  sum  of 

£  as  by  the  said  Order  directed. 

[Or,  in  caw  of  several  parties. '\ 
"  1.  None  of  the  several  persons  whose  names  and  addresses  are  set  forth  in 
the  schedule  hereunder  written,  and  who  have  respectively  been  dulv  served 
with  Orders  made  in  this  matter  by  His  Honor  the  Master  of  the  Rolls  [or, 
Vice-ChanceUor  1,  of  the  respective  dutes  set  opposite  to  their  re- 

spective names  iiv  the  said  schedule,  have  paid  into  the  Bank  of  England  to 
tne  account  of  the  official  Uquidator  of  the  Company,  the  whole  or 

any  part  of  the  several  sums  of  money  set  opposite  to  their  respective  names 
in  the  said  schedule  hereunder  written,  as  oy  the  said  Orders  respectively 
directed. 

**  2.  I  am  enabled  to  depose  to  such  non-i)ayment,  by  reason  of  my  having 
this  day  ascertained,  by  inquiry  at  the  said'  bank,  that  such  payment  [or, 
payments]  has  [or,  have]  not  been  made,  and  seen  the  certificate  of  pajrment 
in,  numbered  [or,  several  certificates  of  pajnnent  in,  tbo  numbers 

whereof  respectively  are  set  Ifbrth  in  the  sixth  column  of  the  paid  schedule, 
opposite  the  names  of  the  said  respective  persons,  being  certificates]  fur- 
nished by  me  to  the  cashier  of  the  said  bank  for  delivery  to  the  said  G.  F. 
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{or,  several  persons  respectively]  upon  such  payment  [or.  payments]  being 
made,  still  in  the  hands  of  the  cashier  of  the  said  Imnk.  Xo  notice  [or, 
noticeej  of  such  payment  [or,jpayment8]  having  been  made  has  \pr,  have] 
been  given  to  mo  by  the  said  Gr.  F.  [or,  several  persons  respectively.] 

*•  Sworn,  &c. 


Form  of 
affidavit  of 
non-payment 
of  call. 

How  far  order 
for  payment 
of  caU  is 
evidence  of 
statements 
therein  con* 
tained. 

TheCkmi- 
parties  Art, 

1862,  «.  um. 


*'  The  Schedule  above  referred  to. 


Name. 

Address. 

Descrip- 
tion. 

Amoimt. 

Date  of  Balance 
Order. 

Number  of 
Certificate. 

i 

i 

£      s.      d. 

TJu  dm- 
IMS,*,  llfl. 
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■  maud  ID  mdi  orifx  ve  to  be  obn  do  be  traW  Aated  as 
*  aeaimt  aS  pe^-of.  knd  in  at!  prccudiu^  sfaaoomr,  with 
"  the  exception  of  ptvccc^iii^  uken  asaina  Ox  rea]  e&late  of 
"  an;  daxastd  (yjombm/jiT,  in  vfaidi  caet  locfa  ordo-  eball 
"  ooIt  ht  f/rii*a  faae  eridenn-  for  [Ih-  p4ir|K«C'  of  ciiarging  his 
"  real  ttlaie,  onksi  bis  bars  c-i  3mstr^  wof  on  the  lut  of 
"  oonmbntwi€*  at  tbe  time  of  tbe<!nieri*ingiaade," — 33£  S6 
Tict,  c-  fi'J.  s.  IW. 

If  tbe  pereon  making  de&uUt  ic  paiTDou  baf^iens  to  be  a 
GOntrilMii':^,  as  peisonal  reprcseatadre  of  a  demMcd  contriba- 
U>rT,  administ ration  ^viceedingB  mar  be  taken  omler  the 
folf'iwiBg  section xif"  The  Companies  A«,  lp62": — 

"  If  anj  person  made  a  coniribai<:<ry  as  pemonal  r^vesenta- 
"  lire  of  a  deceased  contrilfut-jtr  mak^s  defaoli  in  pajing  any 
"  Bnm  ordered  to  be  paid  by  him,  procet-dings  may  be  taken  for 
"  administering  tbe  penonal  and  real  esaie«  of  snch  deceased 
"  (xintribntory,  or  either  of  each  estates,  and  of  compeQiiig 
"  payment  thercoDt  of  tbe  monies  due." — iH  &  iS  Vict.  c.  89, 
a.  105. 

In  addition  to  the  above  powers  of  enforcii^  payment 
aaaitM  a  cjntribntory,  it  is  provided  that  upon  ^x<of  being 
given  of  the  facts  mentiooed  in  the  foUowing  section  be  may 
bearreated : — 

"  The  Court  may,  at  any  time  before  or  ttll«  it  has  made  an 
order  for  fi-inding-np  a  compony,  npon  noof  being  given 
that  there  is  probable  caose  for  belienng  mat  any  contribn- 
txjry  to  BQch  company  is  about  to  quit  tbe  Cuited  Eingdom, 
"  or  othenrise  abecond,  or  to  remove  or  conceal  any  of  hi>t 
'  t;<A)i]s  or  chattel,  for  the  pnrpuseof  evading  payment  of  calls, 
or  for  avoiding  examination  in  respect  of  the  affairs  of  tbe 
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in  Scotland  with  reference  to  the  estate,  dealings,  or  aflfairs  of  i^'J^^^?* 
any  company  in  the  course  of  being  wound  up  (e) : —  ^^^ 

"  The  Court  may  direct  the  examination  in  Scotland  of  any  ojder  the 
"  person  for  the  time  being  in  Scotland,  whether  a  contributory  exammation 
"  of  the  company  or  not,  in  regard  to  the  estate,  dealings,  or  ^p?™*?"  *° 
"  afTairs  of  any  company  in  the  course  of  being  wound  up,  or  °<^"*^^ 
"  in  r^ard  to  the  estate,  dealings,  or  affairs  of  any  person  The  Cony 
"  being  a  contributory  of  die  company,  so  far  as  the  company  ^g^,  [27 
"  may  be  interested  therein  by  reason  of  his  being  such  con-  ' 
"  tributory,  and  the  order  or  commission  to  take  such  exami- 
**  nation  shall  be  directed  to  the  sheriff  of  the  county  in  which 
the  person  to  be  examined  is  residing  or  happens  to  be  for 
the  time,  and  the  sheriff  shall  summon  such  person  to  appear 
"  before  him  at  a  time  and  place  to  be  specified  in  the  summons 
for  examination  upon  oatn  as  a  witness  or  as  a  haver,  and  to 
produce  any  books,  papers,  deeds,  or  documents  called  for 
which  may  be  in  his  possession  or  power,  and  the  sheriff  may 
take  such  examination  either  orally  or  upon  written  interro- 
gatories, and  shall  report  the  same  in  writing  in  the  usual 
form  to  the  Court,  and  shall  transmit  with  such  report  the 
"  books,  papers,  deeds,  or  documents  produced,  if  the  originals 
thereof  are  required  and  specified  by  the  order,  or  otherwise 
such  copies  thereof  or  extracts  therefrom,  authenticated  by 
"  the  sheriff,  as  may  be  necessary  :  and  in  case  any  person  so 
**  summoned  fails  to  appear  at  the  time  and  place  specified,  or 
"  appearing  refuses  to  be  examined  or  to  make  the  production 
"  rejjuired,  the  sheriff  shall  proceed  against  such  person  as  a 
"  witness  or  haver  duly  cited,  and  failing  to  appear  or  refusing 
**  to  give  evidence  or  make  production  may  be  proceedea 
"  against  by  the  law  of  Scotland ;  and  the  sheriff  shall  be 
*^  entitled  to  such  and  the  like  fees,  and  the  witness  shall  be 
*'  entitled  to  such  and  the  like  allowances,  as  sheriffs  when 
"  acting  as  commissioners  under  appointment  from  the  Court 
''  of  S^on  and  as  witnesses  and  havers  are  entitled  to  in 
**  the  like  cases  according  to  the  law  and  practice  of  Scotland  : 
*'  If  any  objection  is  stated  to  the  sheriff  by  the  witness,  either 
on  the  ground  of  his  incompetency  as  a  witness,  or  as  to  the 
production  required  to  be  made,  or  on  any  other  ground 
"  whatever,  the  sheriff  may,  if  he  thinks  fit,  report  such  objec-  "^ 

*^  tion  to  the  Court,  and  suspend  the  examination  of  such 
**  witness  until  such  objection  has  been  disposed  of  by  the 
"  Court."— 25  &  26  Vict.  c.  89,  s.  127. 

As  it  may  sometimes  be  desirable  for  the  official  liquidator  Official  liqui- 
to  come  to  a  compromise  with  a  contributory  or  other  person  dator  may 


Ce)  It  18  preiamed  that  a  contributory  not  resident  in  Scotland,  if  suspected 
of  naring  in  bis  possession  anyproperty  of  the  Society  may  be  examined  under 
sect  115,  set  out  post^  pp.  1179, 1180.  It  is  to  be  noticed,  howerer,  that  the 
contributory  is  not  mentioned  in  that  section. 
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:..|'ri.toi«.-        i>vitbi>.-J,  [wwtr  lpr  that  puipose  is  conferred  by  the  following 

*''^J^  ■™'      ^xiwu  of  ■■  'IV  Companies  Act,  18G:i "  r— 

tllx'AbK  "'  '**''  •'^"''■l'''*"^  ">*?'  ^''th  the  sanction  of  the  C'onrt  where 

X,,  ■•  die  iMm[iHny  is  being  wound  up  by  the  Court  or  subject  to 

'%,  tv*-         "  '''^'  *"p>-'rviBiou  of  the  Court,  and  ivith  the  sanction  of  an 

'Vi*U-*  -U-f,      "  '•xtraiu'dinBry  resolution  of  the  company  where  the  company 

IsttS,  J.  ItM    "  is  lK.'iuf;  wound   up  altogether  voluntarily,  t-ompromiBe  all 

"  i-iills  and  liahilities  to  calls,  detits,  and  liabilities  capable  of 

••  n'sulting  in  debts,  and  all  claims,  whether  present  or  future, 

"  wrtain    or    contingent,  asi-ertained    or  sounding   only  in 

"  damages,  subsisting  or  supposed  to  subsist  between  the  com- 

"  pany  and  any  contributory  or  alleged  lontributory,  or  other 

■■  debtor  or  person  apprehendinfr  liability  to  the  company,  and 

*"  nil  questions  in  any  way  relatmg  to  or  affecting  the  assets  of 

"  the  company  or  the  winding  up  of  the  company,  upon  the 

"  receipt  of  such  sums,  payable  at  such  times,  and  geoei-ally 

'"  upon  such  terras  as  may  be  agreed  upon,  with  power  for  the 

"  liquidators  to  take  any  security  for  the  dtschai^  of  such 

"  dehta  or  liabilities,  and  to  give  complete  discharges  in  respect 

"  of  all  or  any  such  calls,  debts,  or  liabilities." — 25  &  26  Vict. 

c.  fill,  8.  ICO. 

.Vl>(<]iMtiau  The  "  Rules  under  the  Companies  Act,    18C2,"  provide  as 

1.*  •wMtion       folloirs  on  the  same  subject  :— 

"'  il^i'iw*  "  ^''"fy  application  for  the  sanction  of  the  Judge  to  a  eom- 
"u  be  »up-  "  proniiee  with  any  contributory  or  other  person  indebted  to 
i-tuhI  bjr  "  the  company,  shall  be  supported  by  the  affidavit  of  the  official 

«tBil«*it.  "  liquidator  that  he  has  investigated  the  affairs  of  such  con- 

ftufci  Mitrfw     "  tnbutory  or  person,  and  stating  his  belief  that  the  proposed 
■■i-mjMNw»        "  compromise  will  be  beneficial  to  the  company,  and  his  reasona 
for  such  belief ;  and  the  sanction  of  the  Judge  thereto  shall 
be  testified  by  a  memorandum,  signed  by  the  chief  clerk  of 


Atl, 
ntje  49. 
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There  is  also  a  form  of  memorandum  of  sanction  of  Judge  to  Form  of 
agreement  of  compromise  (a),  memomndum 

of  sanction 

**  and  there  is  now  due  from  the  said  S.  B.  to  the  siiid  Coinpaiiy  the  sum  of       Juage  to 

"  £  in  respect  of  the  said  c«U.    And  whereas  the  said  Sl  B.  has  pro-    ^^^^  *gre€- 

"  posed  to  pay  to  the  said  official  liquidator  the  sum  of  £  by  way  of   ™ont. 

"  compromise,  and  in  satisfaction  and  discharge  of  the  said  sum  of  £  , 

"  and  of  aU  liability  whatsoeyer,  as  a  contributory  of  the  said  Company.    And 

'*  whereas  the  said  official  liquidator,  having  inve^tigated  the  affairs  of  the  said 

**  S.  B.,  and  believing  that  such  conipronuse  will  be  beneficial  to  the  t^aid  Com- 

**  pany,  hath,  in  exercise  of  the  power  for  that  purpose  given  to  him  by  Uie 

**  above  statute,  agreed  to  accept  the  same,  subjcit  to  the  sanction  of  the  said 

"  Judge  and  to  the  conditions  and  agreements  hereinafter  contained.    Now  it  ia 

"  hcreoy  agreed  by  and  between  the  said  parties  hereto  : 

^  Ist.  That  the  said  official  liquidator  shall,  before  the  day  of 

**  next,  apply  to  the  said  Judge  at  chambers  to  sanction  this  agreement  of 
**  compromise. 

"  2nd.  That  upon  this  agreement  being  sanctioned  by  the  said  Judge  the 
"  said  S.  B.  shall,  within  days  next  after  such  sanction,  pay  to  the  said 

**  official  liquidator  the  said  sum  of  £  ,  and  when  thereto  required,  shaU 

**  do  and  execute  aU  such  acts  and  deeds  as  may  be  necessary  for  transferring,  or 
**  surrendering  and  releasing  to  the  said  official  liquidator  on  behalf  of  the  said 
**  Company,  or  in  such  manner  as  the  said  Judge  may  direct,  the  said  shares 
*'  held  Dy  the  said  S.  B.,  in  the  said  Company,  and  all  claim  and  demand  what- 
*'  soever  which  the  said  S.  B.  has,  or  may  nave,  against  the  said  Company  in 
*■''  respect  of  the  said  shares,  or  the  distribution  of  the  assets  of  the  said  Com- 
"  pany,  or  otherwise  howsoever. 

**  3rd.  1  hat  the  said  sum  of  £  ,  and  the  transfer  or  surrender  and 

'*  release  of  the  said  shares  and  interest  of  the  said  S.  B.,  as  aforesaid,  shaU  be 
"  accepted  by  the  said  official  liquidator  as,  and  be  deemed  and  taken  to  give  to 
'*  the  i>aid  S.  B.  a  full  and  complete  discharge  from  all  calls  and  liabilities,  claims 
**  and  demands  whatsoever,  ^^-hich  the  said  Company,  or  the  official  Uouidator 
**  thereof  now  has  or  may  hert after  have,  or  be  entitled  to  against  the  said  JS.  B., 
"  in  req)ect  of  his  being  ur  having  been  the  holder  of  the  said  shares,  or  other- 
"  wise,  as  a  contributory  of  the  said  Company. 

**  4th.  That  in  case  this  agreement  shall  not  be  sanctioned  by  the  said  Judge 
''  it  shall  cease  and  determine,  and  the  said  official  liquidator  and  the  said  tS.  B. 
'*  shall  be  remitted  to  their  original  rights  with  respect  to  each  other,  as  if  this 
**  agreement  had  not  been  entered  into. 

**  6th.  That  in  case  this  agreement  shall  be  sanctioned  by  the  said  Judge,  and 
"  the  said  8.  B.  shaU  not  in  aU  respects  perform  the  same  on  his  part,  the  official 
'*  liquidator  shall  be  at  liberty,  with  the  sanction  of  the  said  Judge,  and  without 
**  notice  to  the  said  S.  B.,  to  enforce  the  performance  thereof,  or,  with  the  like 
*'  sanction,  to  give  notice  to  the  said  S.  B.  that  he  abandons  this  agreement, 
*'  whereupon  tne  same  shaU  cease  and  determine,  and  the  said  official  liquidator 
'*  shall  be  entitled  to  proceed  against  the  said  S.  B.  to  enforce  payment  of  the 
*'  raid  sum  of  £  ,  or  so  much  thereof  as  shall  then  remain  due  and 

*"*  unpaid,  as  if  this  agreement  had  not  been  entered  into. 

*»  R.  P.  H.,Official  Liquidator. 
"  S.  B. 

"  Witness  to  the  signatures  of  the 
**  said  R.  P.  H.  and  S.  B. 

"  C.  D.,  of  &r." 

(^)  The  Form  in  question  is  as  foUows : — 

**  No.  61.  Memorandum  of  Sanction  of  Judge  to  Agreement  of 

**  Compromise.    [Rule  49.] 

"  In  the  matter,  &c. 
"  The  Master  of  the  UoUs  [or,  Vice-Chancellor  ]  has  sanctioned  this 

'*  agreement  of  compromise. 

*'G.  H.,  Chief  Clerk.»' 
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(a.)  Orders  a^insl  Conlribulorits,  Officer  a,  and  others,  for 
ih«  Payment  of  Money  or  Delivery  up  of  Property. 

It  not  imfrcquoiitly  happens  that  a  society  which  is  being 
wound  up  has  claimB  against  persona  wlio  are  not  liable  to  be 
placed  on  the  list  of  con  tribntories.  Facilities  are  provided  for 
enforcing  such  claims,  which  will  now  be  conaidered, 

If  a  wnlribulory  haa  anj  money  or  projwr^  in  his  posBeesion 
belonging  to  the  society,  he  may  be  required  to  deliver  it 
np  :— 

"  The  Court  may,  at  any  time  after  making  an  order  for 
"  winding  up  a  company,  require  any  contributory  for  the  time 
"  being  settled  on  the  list  of  con  tribntories,  trustee,  receiver, 
"  banker,  or  agent,  or  officer  of  the  company  to  pay,  deliver, 
"  convey,  surrender,  or  transfer  forthwith,  or  ^-ithin  such  time 
"  us  the  Court  directs,  to  or  into  the  hands  of  the  official  liqui- 
"  dator,  any  sum  or  balance,  books,  papers,  estate,  or  effects 
"  which  happen  to  be  in  his  hands  for  the  time  being,  and  to 
"  which  the  com|>any  is  priim  facie  entitled," — 25  &  26  Vict. 
c.  8'J,  B.  100. 

A  form  of  order  for  p^mcnt  of  money  or  delivery  of  books, 
&c.,  to  official  limiidator,  is  provided  (h). 

It  sometimes  happns  that  a  contributor}-,  independently  of 
his  liability  to  contribute  to  the  discharge  of  the  liabOities  of 
the  society,  is  likewise  a  debtor  of  the  society,  and  is  as  such 
liable  to  make  payment  of  what  be  owes.  When  this  is  the 
case,  an  order  for  payment  may  be  made  against  him  under 
"  The  Companies  Act,  1862,"  which  provides  as  follows ; — 

"  The  Court  may,  at  any  time  after  making  an  order  for 
"  winding  up  the  company,  make  an  order  on  any  contributory 
r  the  time  being  settled  oa  the  list  of  contribntoriea.  C 
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'*  the  company,  bnt  not  any  monies  dne  to  him  as  a  member  of 
"  the  company  in  respect  of  any  dividend  or  profit : 

"  Provided  that  when  all  the  creditors  of  any  company 
'*  whether  limited  or  nnlimited  are  paid  in  fall,  any  monies  due 
on  any  account  whatever  to  any  contributory  from  the  com- 
pany may  be  allowed  to  him  by  way  of  set-off  against  any 
subsequent  call  or  calls."— 25  &  '^G  Vict.  c.  81),  s.  101. 

In  the  same  manner  there  also  is  power  to  compel  the  officers  officers,  &c., 
of  a  company  or  society,  in  course  of  being  wound  up,  to  pay  ™*y  ^  ordered 
over  money  or  deliver  up  property.  money  or^^ 

"  Where,  in  the  course  of  the  winding  up  of  any  company  deliver  up 
"  under  this  Act,  it  appears  that  any  past  or  present  director,  property. 
"  manager,  official  or  other  liquidator,  or  any  officer  of  such  com-  The  Com- 

)any,  has  misapplied  or  retained  in  his  own  hands,  or  become  panics  Act, 

iable  or  accountable  for  any  monies  of  the  company,  or  been  1862,  «.  165. 
**  guilty  of  any  misfeasance  or  breach  of  trust  in  relation  to  the 
"  company,  the  Court  may,  on  the  application  of  any  liqui- 
*'  dator,  or  of  any  creditor  or  contributory  of  the  company,  not- 
'*  withstanding  that  the  offence  is  one  for  which  the  offender  is 
"  mminally  responsible,  examine  into  the  conduct  of  such 
"  director,  manager,  or  other  officer,  and  compel  him  to  repay 
"  any  monies  so  misapphed  or  retained,  or  for  which  he  has 
"  become  liable  or  accountable,  together  with  interest  after  such 
"  rate  as  the  Court  thinks  just,  or  to  contribute  such  sums  of 
"  money  to  the  assets  of  the  company  by  way  of  compensation 
"  in  respect  of  such  misapplication,  retainer,  misfeasance,  or 
"  breach  of  trust,  as  the  Court  thinks  just." — 25  &  26  Vict. 
c.  89,  s.  165  (1). 

"  The  Court  may,  after  it  has  made  an  order  for  winding  up  Power  of 
"  the  company,  summon  before  it  any  officer  of  the  company  or  ^^"^  ^  ^^^' 
"  person  known  or  suspected  to  have  in  his  possession  any  of  ™**°  ^^ore  it 
"  the  estate  or  effects  of  the  company,  or  supposed  to  be  in-  J^^ed^of"* 
"  debted  to  the  company,  or  any  person  whom  the  Court  may  having  pro- 
"  deem  capable  of  giving  information  concerning  the  trade,  P«rty  of 
"  dealings,  estate,  or  effects  of  the  company ;  and  the  Court  co"»P"oy- 
"  may  require  any  such  officer  or  person  to  produce  any  books,   ^^  P<^^' 
"  papers,  deeds,  writings,  or  other  documents  in  his  custody  or  ^2«?f*  ^f^ 
"  power  relating  to  the  company  ;  and  if  any  person  so  sum-  '  *' 

"  moned,  aft«r  being  tendered  a  reasonable  sum  for  his  ex- 
"  penses,  refuses  to  come  before  the  Court  at  the  time  appointed, 
"  having  no  lawful  impediment  (made  known  to  the  Court  at 
"  the  time  of  its  sitting,  and  allowed  by  it),  the  Court  may 


"  BXirrender,  or  transfer  to  or  into  the  hands  of]  R.  P.  H.,  the  official  liquidator 
**  of  the  said  Company,  at  the  office  of  the  said  R.  P.  H.,  situate  at  &c.,  the  sum 
**  of  £  ,  hcing  the  amount  of  debt  appearing  to  be  due  fix>m  the  said 

**  A.  B.,  on  his  account  with  the  said  Company  [or,  any  sum  or  balance,  books, 
"  papers,  estate,  or  effects],  [or,  gpeeifieallif  describe  the  property]  now  beine  in 
*<  the  luuids  of  the  said  A.  IB.,  and  to  which  the  said  Company  is  prima  facie 
**  entitled  [or,  otherwise,  as  the  ease  may  be].** 
(•}  Any  officer  who  is  guilty  of  falsifymg  books,  &c.,  is  liable  to  be  punished. 


BiaminBtioD 
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Tlu  Com- 
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"  cause  Bncli  pereon  to  be  apprehended,  and  brougLt  before  the 
"  Court  for  examination  ;  iieTertheleBS,  in  cases  where  any  pCT- 
"  80n  claims  atij  lien  on  papers,  deeds,  or  writing  or  documents 
"  produced  by  him,  such  production  sliall  be  without  prejudice 
"  to  such  lien,  mid  the  Court  shall  have  jurisdiction  in  the  wind- 
"  ing  up  to  determine  all  questions  relating  to  such  lien." — 25 
&2G  Vict.  c.  811,  s.  11j. 

"  The  Court  may  examine  upon  oath,  either  by  word  of 
"  mouth  or  upon  WTitten  interrogatories,  any  person  appearing 
"  or  brought  before  them  in  manner  aforesaid  concerning  the 
"  affairs,  dealings,  estate,  or  effects  of  the  company,  and  may 
"  reduce  into  writing  the  answers  of  every  such  pcison,  and 
"  require  him  to  subscribe  the  same," — 25  &  26  Vict,  c,  89, 
s.  117  (k). 

A  form  of  summons  for  persons  to  attend  at  cbomberB  to  be 
examined,  is  provided  (0- 

{/.)  Orders  for  the  Prosemlion  of  FrmiduUnt  Officers,  dx. 

It  sometimes  happens  that  the  conduct  of  an  officer  is  such 
that  he  is  not  merely  (k-iUy  responsible  to  the  society  being 
wound  up,  hut  that  his  conduct  renders  him  criminally  re- 
sponsible. 

The  following  section  of  "  The  Companies  Act,  1862," 
renders  certain  acts  by  the  officers  of  public  companies  offences 
under  the  Act  r — 

"  If  any  director,  oilicer,  or  contributory  of  any  company 
"  wound  up  under  this  Act  destroys,  mutilates,  alters,  or  iklsifies 
"  any  books,  pajMTs,  writings,  or  securities,  or  makes  or  is 

privy  to  the  making  of  any  false  or  A^udulent  entry  in  any 
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"  company  with  intent  to  defraud  or  deceive  any  person,  every 
"  person  so  offending  shall  be  deemed  to  be  guilty  of  a  misde- 
**  meaner,  and  upon  being  convicted  shall  be  liable  to  imprison- 
"  ment  for  any  term  not  exceeding  two  years,  with  or  without 
"  hard  labour."— 25  &  26  Vict.  c.  89,  s.  166. 
Power  to  order  a  prosecution  in  certain  cases,  is  conferred  as  Prosecution  of 

follows  : —  delinquent 

"  Where  any  order  is  made  for  winding  up  a  company  by  the  director*- 
"  Court  or  subject  to  the  supervision  of  the  Court,  if  it  appear  TheCom- 
"  in  the  course  of  such  winding  up  that  any  past;  or  present  ^^jf*  ^^j*^ 
"  director,  manager,  officer,  or  member  of  such  company  has  ^®"^»  «•  16i. 
"  been  guilty  of  any  offence  in  relation  to  the  company  for 
"  which  he  is  criminally  responsible,  the  Court  may,  on  the  ap- 
**  plication  of  any  person  interested  in  such  winding  up,  or  of  its 
"  own  motion,  direct  the  official  liquidator,  or  the  liquidators, 
**  (as  the  case  may  be,)  to  institute  and  conduct  a  prosecution 
'*  or  prosecutions  for  such  offence,  and  may  order  the  costs  and 
"  expenses  to  be  paid  out  of  the  assets  of  the  company."— 25 
&  26  Vict.  c.  89,  s.  167. 

"  The  Rules  under  the  Companies  Act,  1862,"  provide  that  Application 
every  application  under  the  above  section  shall  be  by  petition  ^^^  ^®*^f  ^ 

^,  ^^i.:\L  ''  ^  prosecute  to 

or  motion  :—  ^  y^^  petition 

'*  Every  application  under  the  137th,  138th,  or  141st  section  or  motion. 

"  of  the  said  Act  shall  be  made  by  petition  or  motion,  or,  if  the  Applications 

"  Judge  shall  so  direct,  by  summons  at  chambers  ;  and  every  under  I67th 

"  appHcation  under  the  167th  or  168th  section  of  the  said  Act  section,  how 

"  shall  be  made  by  petition." — "  Rules  under  Companies  Act,  ™**^®- 

1862,"  r.  51.  RiUea  under 

Companies 

(w.)  SalPH  of  the  Properti/  oft/i/"  Compam/  which  is  being         -4ce,  1862, 

Wound  up.  '  "'^^•^^• 

Sales  of  property  belonging  to  a  society  may  be  directed  as  Sales  of  pro. 
appears  from  the  following  rule  : —  Pfrty  may  be 

**  Any  real  or  personal  property  belonging  to  the  company  ^*'^*«^- 
"  may  be  sold  with  the  approbation  of  the  Judge,  in  the  same  ^^^  und^r 
**  manner  as  in  the  case  of  a  sale  under  a  decree  or  order  of  the  ^^^a^ 
"  Court  in  a  suit,  or,  if  the  Judge  shall  so  direct,  by  the  official  ^'32    ' 
"  liquidator  ;   and  upon  any  such  sale  by  the  official  liquidator, 
"  the  conditions  or  contracts  of  sale  shall  be  settled  and  ap- 
proved of  by  the  Judge,  unless  he  shall  otherwise  direct ;  and 
the  Judge  may,  if  he  thinks  fit,  direct  such  conditions  and 
contracts,  and  the  abstract  of  the  title  to  the  property,  to  be 
submitted  to  one  of  the  conveyancing  council  (aa)  of  the  Court,  (*ic-. ) 
under  the  2nd  of  the  Consolidated  General  Orders,  and  may, 
on  any  sale  by  public  auction,  fix  a  reserved  bidding ;  and, 
unless  on  account  of  the  small  amount  of  the  purchase  moneys 
**  or  other  cause,  it  shall,  having  regard  to  the  amount  of  the 

(aa)  This  is  obviously  a  nusprint  in  the  ori^nal  rules  for  "  counsel." 


ii 
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"  Becnrity  given  by  the  official  liquidator,  be  thought  proper 
"  that  the  purchase  moneje  shall  be  paid  to  him,  all  conditioDS 
"  aDd  contracts  of  sale  simll  provide  that  the  purchase  moneys 
"  shall  be  paid  by  the  respective  purchasers  into  the  Bank  of 
"  England,  to  the  account  of  the  official  liquidator  of  the 
"  company." — '*  Kules  under  Companies  Act,  1862,"  r.  32. 


Satufkclion 
of  cl&iuu  of 
crediton. 
Court  will 
adjiut  right! 
of  contribu- 
toriw  inUr  M 
And  diitribota 

The  Com. 


(*'.)  Distribution  of  Assels  not  required  for  Creditors. 

When  the  aasets  of  the  society  are  collected,  the  claims  of  the 
creditors  will  be  duly  satisfied  thereout.  And  it  is  provided  by 
"  The  Companies  Act,  18G2,"  that :— 

"  The  Court  shall  adjust  the  righta  of  the  contributoriea 
"  amongst  themselves,  and  distribute  any  surplus  that  may 
"  remain  amongst  the  parties  entitled  thereto." — 25  &  26  Vict, 
c.  89,  s.  109. 


Vie  Com- 
\mi,*.  11 


In  the  event  of  the  assets  of  a  company  being  insufficient  to 
satisfy  the  liabilities,  a  special  order  aa  to  the  payment  of  the 
costs  mil  be  made  in  pursuance  of  the  following  section  of 
"  The  Companies  Act,  1862  :  "— 

"  The  Court  may,  in  the  event  of  the  assets  being  insufficient 
"  to  satisfy  the  liabilities,  make  an  order  as  to  the  payment  out  of 
"  the  estate  of  the  company  of  the  costs,  charges,  and  expenaefl 
"  incurred  in  winding  up  any  company  in  such  order  of  priority 
"  aa  the  Court  thinks  just."— 25  &  2(i  Vict.  c.  89,  s.  110. 
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"  whom  the  custody  of  such  books,  accounts,  and  documents 
**  has  been  committed,  by  reason  that  the  same  or  any  of  them 
'*  cannot  be  made  forthcoming  to  any  party  or  parties  claiming 
"  to  be  interested  therein."— 25  &  26  Vict.  c.  89,  s.  155. 
"The  Rules    under    Companies   Act,   1862,"    provide    as  Deposit  of  file 

foUows :—  fo/^ii^^f 

"  When  the  proceedings  for  winding  up  any  company  have  i^d^f°offidal^ 
"  been  completed,  the  file  of  proceedings,  and  the  book  con-  liquidator's 
"  taining  the  official  liquidator's  account,  shall  be  deposited  in  book. 
"  the  Record  and  Writ  Clerk's  Office." — "  Rules  under  Com-  Rules  under 
panics  Act,  1862,"  r.  G7.  Companies 


Act,  1862, 
rule  67. 


(y.)  Certificate  of  Completion  of  ths  Windifig  up. 


"  The  Rules    under  Companies  Act.    1862,'*    provide  as 
follows : — 

"  Upon  the  termination  of  the  proceedings  in  Chambers  for  Rules  under 
**  the  winding  up  of  any  company,  a  balance-sheet  shall  be  Companies 
"  brought  in  by  the  official  liquidator  of  his  receipts  and  pay-  ^c(,  1862, 
"  ments,  and  verified  by  his  affidavits  ;  and  the  official  liqui-  ^^  ^^' 
'^  dator  shall  pass  his  final  account,  and  the  balance  (if  any) 
"  due  thereon  shall  be  certified.     And  upon  payment  of  such 
**  balance,  in  such  manner  as  the  Court  or  Judge  shall  direct, 
the  recognisance  entered  into  by  the  official  liquidator  and 
his  sureties  may  be  vacated." — "Rules    under  Companies 
Act,  1862,"  r.  65. 

"  When  the  official  liquidator  has  passed  his  final  account.  Rules  under 
"  and  the  balance  (if  any)  certified  to  be  due  thereon  has  been  Companies 
"  paid  in  such  manner  as  the  Judge  shall  direct,  a  certificate  ^^^>  l^Q'2, 
"  shall  be  made  by  the  chief  clerk,  that  the  affairs  of  the  com-         ^^' 
"  pany  have  been  completely  wound  up  ;  and  in  case  the  com- 
pany has  not  been  already  dissolved,  the  official  liquidator 
shall,  immediately  after  such  certificate  has  become  binding, 
apply  to  the  Judge  for  an  order  that  the  company  be  dissolved 
'*  from  the  date  of  such  order." — "  Rules  under  Companies 
Act,  1862,"  r.  66. 

A  form  of  certificate  of  the  company  being  completely  wound  Form  of  cer- 
up,  and  of  the  official  liquidator  having  passed    his   final  tificateof 
account  is  provided  (m).  company  being 

^  ^    '  completely 


n 
ti 


wound  up. 


(m)  The  Fonn  in  question  is  as  foUows : — 

•*  No.  65.  Certijieate  of  the  Company  beina  completely  woundup^  and  of  the 
**  Offic'uU  Liquidator  having  pasted  nis  final  Account.     [Rule  66.] 

"  In  the  matter,  &c. 
"  In  pursuance  of  the  directions  giyen  to  me  by  the  Master  of  the  BoUs  [or, 
**  Vice-ChanceUor  ],  I  hereby  certify  that  R.  P.  H.,  the  official  liqui- 

«  dator  of  the  above-named  Company,  has  passed  his  final  account  as  such  official 
"  liquidator,  And  that  the  balance  of  £  thereby  certified  to  be  due  to  \or 

"  from]  the  said  official  liquidator  has  been  paid  in  tne  manner  directed  by  the 
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TbB  diBBoIa- 

claiiOD  of 
^rinding  up. 

The  Com- 
paniei  Act, 
186S,«.11I. 

TUCatn- 
pania  Act, 


TlieCom- 
paniu  Act, 


Form  of  order 
(o  dinolve  th« 
compaof. 


(«.)  Or^  for  the  Dissolution  of  a  Gmnpanij  or  StKtely  which 
haa  bem,  wound  up. 

When  the  affairs  of  the  Bocicty  have  been  completely  woiiud 
np,  the  Court  will  direct  the  digsolution  of  the  Bocicty.  The 
following  sections  of  "  The  Companies  Act,  1862,"  relate  to 
this  Babject : — 

"  ^Vhen  the  affaire  of  the  company  have  been  completely 
"  wound  up,  the  Court  Bhall  make  an  order  that  the  company 
"  be  dissolved  from  the  date  of  such  order,  and  the  company 
"  shall  ha  dissolved  accordingly."— 26  &  2C  Vict.  c.  89,  s.  111. 

"  Any  order  Bo  made  BliaU  be  reported  by  the  official  liqui- 
"  dator  to  the  registrar,  who  shall  make  a  minute  accordingly 
"  in  his  books  of  the  diseohitiou  nf  such  company." — 25  &  2C 
Vict,  c  89,  s.  112. 

"  If  the  official  liquidator  makes  default  in  reporting  to  the 
"  registrar,  in  the  case  of  a  company  licing  wound  up  by  the 
"  Court,  the  order  that  the  company  be  dissolved,  he  shall  bv 
"  liable  to  a  penalty  not  exceeding  five  pounds  for  every  day 
"  during  wiiich  he  is  bo  in  default."— i;r>  &  26  Vict.  c.  89,  s.  1 13. 

The  rules  provide  the  form  of  an  order  to  dissolve  the  com- 
pany (»). 


"  Order  daWd  tha 
"  Company  hive  bee 

"  Dated  tliia 

"  Approved  Ihc 
"dajof 
(«)  The  Form 


dayot  ,186.    Andthat  the  afiUnof  the  eaid 

completely  wound  up. 

"The  evidence  produced,  &c. 
davof  186    . 

■'G.  F.,Chipt  Clerk." 


queation  u  aa  followi : — 
No.  56.  Order  to  Ditiolvr  tht  Oampany.     [Rule  66.] 
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Section  III. — Jurisdiction  and  Proceedings  upon  a 

VOLUNTARY  WINDING-UP. 

The  general  jurisdiction  of  the  County  Court  over  vohintary  General  juris- 

m'ndings-up  is  derived  from  "  The  Companies  Acts,  1802  and  <liction  and 

1867,"  mentioned  in  the  last  section.     Such  proceedings  as  are  ^^^y^f  ^" 

peculiar  to  a  voluntary  winding-up  will  be  mentioned  in  the  Courts^vdth 

present  section,  but  they  must  be  supplemented  by  a  general  regard  to 

reference  to  those  detailed  in  the  preceding  section  as  taking  voluntary 

place  in  a  compulsory  winding-up,  and  the  practitioner  must  ^^"^^"8^  "P* 
refer  to  that  section. 


(a.)  Wlien  a  Voluntary  WbuUng-np  may  take  place. 

The  circumstances  under  which  a  voluntary  winding-up  may  Under  what 
take  place  are  defined  in  "The  Companies  Act,  18(>2,"  which  circumstances 
pnnides  as  foUows :—  t^dK 

"  A  company  under  this  Act  may  be  wound  up  voluntarily:     may  uko 
"  (1.)  Whenever  the  period,  if  any,  fixed  for  the  duration  place. 

**  of  the  company  by  the  articles  of  association  Th^  Com- 
"  expires,  or  whenever  the  event,  if  any,  occurs,  panies  Act, 
"  upon  the  occurrence  df  which  it  is  provided  by   1862,  s.  129. 
"  the  articles  of  association  that  the  company  is 
"  to  be  dissolved,  and  the  company  in  general 
*'  meeting  has  passed  a  resolution  requiring  the 
**  company  to  be  wound  up  voluntarily  : 
"  (2.)  Whenever  the  company  has  i)assed  a  special  resolu- 
"  tion  requiring  the  company  to  be  wound  up 
*'  voluntarily : 
**  (;].)  AVhenever  the  company  has  piissed  an  extraordinary 
"  resolution  to  the  effect  that  it  has  been  proved 
**  to  their  satisfaction  that  the  company  cannot 
'*  by  reason  of  its  liabilities  continue  its  business, 
*'  and  that  it  is  advisable  to  wind  up  the  siime : 
**  For  the  purposes  of  this  Act  any  resolution  shall  be  deemed 
**  to  be  extraordinary  which  is  passed  in  such  manner  as  would, 
**  if  it  had  been  confirmed  by  a  subsequent  meeting,  have  con- 
"  stituted  a  special  resolution  as  hereinbefore  defined." — 25  & 
26  Vict.  c.  80,  s.  129. 

Notice  of  a  resolution  to  wind  up  voluntarily  must  be  given  Notice  of  a 
as  provided  by  the  following  section  of "'  The  Companies  Act,  resolution  to 
1862  "  : —  ^''"^l  "P. 

"  Notice  of  any  sjwcial  resolution  or  extraordinary  resolution  ^i"f^"'^ 
"  passed  for  winding  up  a  company  voluntarily  shall  be  given  given. 
'*  by  advertisement,  as  respects  companies  registered  in  Eng-  jrj^^  q^^^^ 
"  land  in  the  London  Gazette^  as  resj^ects  comjmnies  registered  panirs  Act, 
"  in  Scotland  in  the  Diinhtf/y/t   Oazpffp,  and  as  resix^cts  com-  1862,  >?.  1.32^ 

V')L.    II.  4    o 


TheOnn- 
paniM  Act, 
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"  panies  regiBtered  in  Ireland  in  the  Dublin  Gazette." — 25  &  26 
Vict.  c.  89,  B.  132. 

Ab  to  when  a  voluntary  winding-np  shaU  be  deemed  to  com- 
mence "  The  Companies  Act,  1865,"  provides  aa  follows  : — 

"  A  voluntary  winding-up  shall  be  deemed  to  commence  at 
"  the  time  of  the  passing  of  the  resolntion  anthorising  such 
"  winding  up."— 25  &  26  Vict.  c.  89,  s.  130. 


Rffectofk 
rnolution  for 
It  TolunUry 

—On  bii«- 

nen  of  llic 
comptDy. 
TJu  Com- 
pimia  Acl, 

im2,i.  131. 


paaitt  Act, 
1862,  (.  133. 
»'t^.  1. 


(6.)  Effect  o/a  Resolution /or  Voluntary  Wmding-i^. 

It  is  now  necesearj-  to  see  what  is  the  effect  of  a  resolation 
that  a  company  or  society  shall  be  voluntarily  wound  up  : — 

"  INTienever  a  company  is  wound  up  voluntarily  the  company 
"  shaU,  from  the  date  of  the  commencement  of  sucb  winding  np, 
"  cease  to  carry  on  its  business,  c.icept  in  so  far  as  may  be 
"  required  for  the  beneficial  winding-up  thereof,  and  alt  traas- 
"  fers  of  shares,  except  transfers  made  to  or  with  the  sanction 
"  of  the  liquidators,  or  alteration  in  the  status  of  the 
"  members  of  the  company  taking  place  after  the  commence- 
"  mcnt  of  such  winding  up,  shall  l>e  void,  but  its  corporate 
"  state  and  all  its  corporate  powers  shall,  notwithstanding  it  is 
"  otherwise  provided  by  its  regulations,  continue  until  the 
"  affairs  of  the  company  arc  wound  up." — 25  &  26  Vict.  c.  89, 
B.  131. 

"  The  property  of  the  company  shall  be  apphed  in  satis&ction 
"  of  its  liabilities  pari  patsu  and  subject  thereto,  shall,  unless  it 
"  be  otherwise  provided  by  the  regulations  of  the  company,  be 
"  distributed  among  the  members  according  to  their  rights  and 
"  interest  in  the  company." — "  The  Companies  Act,  1862," 
B.  133,  Bub-8.  1  (o). 
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"  exercise,  as  respects  the  enforcing  of  calls,  or  in  respect  of  ^«  .C'om- 
"  any  other  matter,  all  or  any  of  the  powers  which  the  Court  ^J^"*  '^fi^ 
"  might  exercise  if  the  company  were  being  wound  up  by  the  '  ** 

"  Court ;  and  the  Court  or  Lord  Ordinary,  in  the  case  aforesaid, 
"  if  satisfied  that  the  determination  of  such  question,  or  the 
required  exercise  of  power,  will  be  just  and  beneficial,  may 
accede,  wholly  or  partially,  to  such  application,  on  such 
"  terms  and  subject  to  such  conditions  as  the  Court  thinks  fit, 
or  it  may  make  such  other  order,  interlocutor,  or  decree  on 
such  application  as  the  Court  thinks  just." — 25  &  26  Vict. 
c.  89,  8.  138. 

(r.)  Appointmcni  of  Official  Liquhlator, 

The  appointment  of  official  liquidator  to  companies  in  course 
of  voluntary  winding-up  is  governed  by  the  follo^ving  sections: — 

"  The  following  consequences  shall  ensue  upon  the  voluntary  j^  q^^, 
"  winding-up  of  a  company  :  panics  Act, 

"  (1.)  The  property  of  the  company  shall  be  applied  in   1862,  s.  1.33. 
*'  satisfaction  of  its  liabilities jt>«n'7;a.s'.«??/,  and,  sub- 
ject thereto,  shall,  unless  it  l)e  otherwise  pro- 
vided by  the  regulations  of  the  company,  be 
"  distributed  amongst  the  members  according  to 
"  their  rights  and  interest  in  the  company : 
"  (2.)  Liquidators  shall  be  appointed  for  the  purpose  of 
**  winding  up  the  affairs  of  the  company  and 
**  distributing  the  property  : 
"  (3.)  The  company  in  general  meeting  shall  appoint  such 
"  persons  or  person  as  it  thinks  fit  to  be  liqui- 
*'  datora  or  a  liquidator,  and  may  fix  the  rc- 
*'  muneration  to  be  paid  to  them  or  him : 
"  (4.)  If  one  person  only  is  appointed,  all  the  provisions 
"  herein  contained  in  reference  to  several  liqui- 
dators shall  apply  to  him  : 
(5.)  Upon  the  appointment  of  liquidators  all  the  power 
"  of  the  directors  shall  cease,  except  in  so  far  as 
the  company  in  general  meeting  or  the  liqui- 
"  dators  may  sanction  the  continuance  of  such 
"  powers  : 
"  (6.)  When    several    liquidators    are    aj)pouited,  every 
"  power  hereby  given  may  be  exercised  by  such 
"  one  or  more  of  them  as  may  be  determined  at 
"  the  time  of  their  appointment,  or  in  default  of 
**  such  determination  by  any  number  not  less 
"  than  two  : 
"  (7.)  The  liquidators  may,  without  the  sanction  of  the 
"  Court,  exercise  all  powers  by  this  Act  given  to 
"  the  official  liquidator  : 
"  (8.)  The  liquidators  may  exercise  the  powers  herein- 

4  Q  2 
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"  before  given  to  the  CoDrt  of  settling  the  list  of 
"  «intri  bit  tones  of  the  company,  and  any  list  so 
'•  Bfttlcd  fball  he  firiitui  fane  evidence  of  the 
"  liability  of  the  [lersons  iiametl  tliereiii  to  lie 
"  ci»iitributories : 
"  (!'.)  The  liquidators  may  at  any  time  after  the  )iassiug 
"  of  the  resohition  for  winding  np  the  cumjiaiiy, 
"  and  Ijcfore  they  have  ascertained  the  sufticieney 
"  of  the  assets  of  the  tympany,  (tall  on  all  or  any 
"  of  the  contrilnitoricB  for  the  time  being  settled 
"  on  the  list  of  eontribntorics  to  the  extent  of 
"  Iheir  liiibility  to  [wy  all   or  any  sums  they 
"  deem  necessary  to  satisfy  the  debts  and  liahi- 
"  lities  of  the  company,  imd  the  coBte,  charges, 
"  and  expenses  of  winding  it  np,  and  for  the 
"  ndjustment  of  the  rights  of  the  contrihntorieB 
"  amongst  theinBelves,  and  the  liquidators  may 
"  in  making  a  call  take  into  conaideration  the 
"  iirohability   that   some    (if  the   eontribatories 
"  upon  whom  the  same  is  made  may  partly  or 
"  wholly  fail  to  pay  their  respective  portions  of 
"  the  same : 
"(10.)  The  liqiiidatore  shall  pay  the  debts  of  the  company. 
"  and  adjust  the  rights  of  the  contrihu tones 
"  a monpt themselves." — 2,'i& 20  Vict. 0.89,8.183. 
"  A  company  about  to  he  wound  np  i-oluntarily,  or  in  the 
ciiurse  of  being  wound  up  voluntarily,  may,  by  an  extraor- 
dinary resolution,  delegate  to  its  creditors,  or  to  any  committee 
of  its  creditors,  the  power  of  appointing  liquidators  or  any  of 
them,  and  supplying  any  vacancies  in  the  appointment  of 
uitlutors,  or  may  by  u  like  resolution  enter  ir 
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"  by  the  company,  by  death,  resignation,  or  otherwise,  the  B«moval  of 
"  company  in  general  meeting  may,  subject  to  any  arrangement  l^^i^i?*^^  *°^ 
"  they  may  have  entered  into  with  their  creditors,  fill  up  such  *£  M?ot^r°in 
"  vacancy,  and  a  general  meeting  for  the  purpose  of  filling  up  hU  place. 
"  such  vacancy  may  be  convened  by  the  continuing  liquidators,   77^  C(m- 
"  if  any,  or  by  any  contributory  of  the  company,  and  shall  be  panies  Act, 
"  deemed  to  have  been  duly  held  if  held  in  manner  prescribed   1862, «.  140. 
"  by  the  regulations  of  the  company,  or  in  such  other  manner 
**  as  may,  on  application  by  the  continuing  liquidator,  if  any, 
'*  or  by  any  contributory  of  the  company,  be  determined  by  the 
"  Court."— 25  &  20  Vict.  c.  89,  s.  140. 

(d.)  Paweis  mid  Duties  of  Official  Liquidahrs, 

When  a  winding-up  is  voluntary,  the  liquidators  are  em-  Liquidators  in 
powered  to  call  general  meetings  from  time  to  time.     On  this  *  ^oliintary 
subject  "  The  Companies  Act,  18G2,"  provides  as  follows  : —       ^V^ered  to 

"Where  a  company  is  being  wound  up  voluntarily  the  liqui-  call  general 
"  dators  may,  from  time  to  time,  during  the  continuance  of  meetings  from 
"  such  winding  up,  sunmion  general  meetings  of  the  company  *'™®  ^  *""®- 
"  for  the  purpose  of  obtaining  the  sanction  of  the  company   The  Com- 
"  by  special  resolution  or  extraordinary  resolution,  or  for  any  pawiw  Act, 
"  other  purposes  they  think  fit  ;  and  in  the  event  of  the  wind-  ^®^^»  **  ^^^* 
"  ing-up  continuing  for  more  than  one  year,  the  liquidators 
"  shall  summon  a  general  meeting  of  the  company  at  the  end 
"  of  the  first  year,  and  of  each  succeeding  year  fi'om  the  com- 
"  mencement  of  the  winding-up,  or  as  soon  thereafter  as  may 

Ije  convenient,  and  shall  lay  before  such  meeting  an  account 

showing  their  acts  and  dealings,  and  the  manner  in  which 

the  winding-up,  has  been  conducted  during  the  preceding 

year."— 25  &  2C>  Vict.  c.  89,  s.  139. 

The  folloAdng  sections  of   "The  Companies  Act,    1862,"  Arraiigemenu 
relate  to  an'angenients  entered  into  between  a  company  about  JJ^yojun*^** 
to  be  wound  up  voluntarily  and  its  creditors  : —  winding-up 

"  Any  arrangement  entered  into  between  a  company  about  between  the 
"  to  be  wound  up  voluntarily,  or  in  the    course    of  being  company  and 
"  wound  up  voluntarily,  and   its  creditors,  shall  be  binding  ***  creditors. 
"  on  the  company  if  sanctioned  by  an  extraordinary  resolu-  ^.^^^ 
"  tion,  and  on  the  creditors   if  acceded  to    by  three-fourths         *°f* 
"  in  number  and  value  of  the  creditors,  subject  to  such  right  of  Tlu  Corn- 
"  appeal  as  is  hereinafter  mentioned."—25&20  Vict.  c.  89,  s.  186.  ^862*  136 

"  Any  creditor  or  contributory  of  a  company  that  has  in  '1     '• 

"  manner  aforesaid   entered  into  any  arrangement  with  its  ^^h^wn^-^^ 
"  creditors  may,  within  three  weeks  from  the  date  of  the  com-  ment 

pletion  of  such  arrangement,  appeal  to  the  Court  against  y^  q^^^_ 

such  arrangement,  and  the  Court  may  thereupon,  as  it  Uiinks  parties  Act^ 

just,  amend,  vaiy,  or  confirm  the  same," — 25  &  26  Vict.  1862,  s,  137. 
c.  89,  s.  137. 

"  The  Companies  Act,  1862,*'  empowers  the  liquidators  in  On  sale  of 
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caeea  tthere  it  is  proposed  to  sell  the  business  or  property  of  a 
companr.  which  is  being  woimd  np  volnntmlj,  to  another 
companj,  to  actept  ehares,  policies,  or  other  like  interests  in 
snch  other  company,  as  a  consideration  for  tlie  sale : — 

"Where  any  company  is  proposed  to  l)e  or  is  in  the  coarse  of 
"  being  nound  up  altt^ether  voluntarily,  and  the  whole  or  a 
"  portion  of  its  Ijasiness  or  property  is  proposed  to  be  tranfr- 
"  ft-rrcd  or  sold  to  another  company,  the  Uqnidators  of  the 
"  first-mentioned  company  may,  with  the  sanction  of  a  ^>ecial 
"  resolution  of  the  company  by  whom  they  were  appointed, 
"  conferring  either  a  ^'oncml  authority  on  the  liquidators,  or 
"  an  authority  in  resjiect  of  any  jwirticidar  arrangement,  receive 
'•  ill  fom[)ens:itioii  or  part  cumiicnsation  for  such  transfer  or 
"  Halu  shares.  ptiUcies.  or  other  like  interests  in  such  other 
"  O'mpany,  for  the  purjxiBe  of  distribution  amongst  the 
"  iiKinlwrs  of  the  company  being  wound  up,  or  may  enter  into 
"  any  other  arrangement  whcrehy  the  members  of  the  company 
"  Ijcing  wound  uj)  may.  in  lien  of  receiving  cash,  shares,  poli- 
"  cies,  oi"  other  like  interests,  or  in  addition  thereto,  particifiate 
"  in  tin-  jirofits  of  or  receive  any  other  benefit  from  the  pur- 
"  chasing  conipany  ;  and  any  sale  made  or  arraugement  entered 
"  into  by  the  liquidators  in  pursuance  of  this  section  shall  be 
"  binding  on  the  members  of  the  oom{)any  being  wound  up  ; 
"  subject  to  this  proviso,  that  if  any  member  of  the  company 
"  being  wound  up  who  has  n<*  voted  in  fnvonr  of  the  roecial 
"  resolution  passed  by  the  company  of  which  he  is  a  member  at 
"  either  of  the  meetings  held  for  passing  the  same  expressee  his 
"  dissent  from  any  stteh  special  resolution  in  writing  addressed 
"  to  the  liquidators  or  one  of  them,  and  letl  at  the  registered 
"  uitice  of  the  company  not  later  than  siven  days  after  the  date 
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"  but  if  the  parties  dispute  about  the  same  such  dispute  shall  Price  to  be 

"  be  settled  by  arbitration,  and  for  the  purposes  of  such  arbi-  ^j^,^  ^f® 

"  tration  the  provisions  of  *  The  Companies  Clauses  Consolida-  ^he  interest 

tion  Act,  1845,'  with  respect  to  the  settlement  of  disputes  by  of  dissentient 

arbitration,  shall  be  incorporated  T\dth  this  Act ;  and  in  the  shareholders, 

*'  construction  of  such  provisions  this  Act  shall  be  deemed  to  ^o^^c*«r- 
"  be  the  special  Act,  and  *  the  company '  shall  mean  the  com-  ' 

"  pany  that  is  being  wound  up,  and  any  appointment  by  the  -*'^.^<^- 

"  said  incorporated  provisions  directed  to  be  made  undet  the  fgg^^  iq2 
"  hand  of  the  secretary,  or  any  two  of  the  directors,  may  ' 

**  be  made  under  the  hand  of  the  liquidator,  if  only  one,  or 
"  any  two  or  more  of  the  liquidators  if  more  than  one." — 25 
&  26  Vict.  c.  89,  s.  162. 

The  following  sections  of  "  The   Companies  Act,    1862,"  Duties  of 

indicate  the  duties  of  the  liquidators  on  the  conclusion  of  a  liq^i^^" 

voluntary  winding-up  :—  ^?  ^innu^" 

"  As  soon  as  the  affairs  of  the  company  are  fully  wound  up,  winding-up. 

"  the  liquidators  shall  make  up  an  account  showing  the  manner  t^  niake  op 

"  in  which  such  winding  up  has  been  conducted,  and  the  pro-  account  and 

"  perty  of  the  company  disposed  of ;  and  thereupon  they  shall  call  general 

**  call  a  general  meeting  of  the  company  for  the  purpose  of  ™««^«« 

"  having  the  account  laid  before  them,  and  hearing  any  expla-  ^^  pf^'"*^ 

nation  that  may  be  given  by  the  liquidators  :  The  meeting  ^^^  ^fjo 
shall  be  called  by  advertisement,  specifying  the  time,  place,  '  ** 

and  object  of  such  meeting  ;  and  such  advertisement  shaR 
"  be  published  one  month  at  least  previously  to  the  meeting,  as 
"  respects  companies  registered  in  England  in  the  London 
"  Gazette,  and  as  respects  companies  registered  in  Scotland  in 
"  the  Edinburgh  Oazettey  and  as  respects  companies  registered 
"  in  Ireland  in  the  Dublin  Gazette:'— 2b  &  26  Vict.  c.  89, 
8.  142. 

"  The  liquidators  shall  make  a  return  to  the  registrar  of  To  make  a 

"  such  meeting  having  been  held,  and  of  the  date  at  which  the  '^^?™  ^  ^^^ 

"  same  was  held,  and  on  the  expiration  of  three  months  from  ^^^^^' 

"  the  date  of  the  registration  of  such  retiuii  the  company  shall  ^*^y^ 

be  deemed  to  be  dissolved :  If  the  liquidators  make  default  ^^g  143 
in  making  such  return  to  the  registrar  they  shall  incur  a  »  •       • 

penalty  not  exceeding  five  pounds  for  every  day  during  which 
"  such  default  continues."— 25  &  2^  Vict.  c.  89,  s.  143. 


{c)  Orders  for  the  Prosecuiion  of  Directors  or  Officers, 

If,  during  the  progress  of  a  voluntary  winding-up,  it  appear  to  Prosecution 
the   liquidators  who  are   conducting  it,  that   any  officer  or  of  defaulting 
member  of  the  company  has  been  guilty  of  a  criminal  offence,  ^,^^2  by 
they  can,  with  the  sanction  of  the  Court,  prosecute  the  offender,  liquidators. 
This  is  provided  by  the  following  section  of  "  The  Companies 
Act,  1862  "  :— 
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ThtCtm-  "Where  a  company  is  being  wound  up  altogether  vol  on- 

■ifiBa*  "^im  "  '""'y'  ^^  ■'-  '*PP'^r  •■"  '^"^  liquidators  conducting  Buch  viad- 
18BS,  *.  168.  »  jjjg  jjp  jj|^(.  jiijj,  p^|_  ^jj.  pregent  director,  manager,  officer,  or 
"  member  of  such  company  hae  lieeii  guilty  of  any  offence  in 
"  relation  to  the  company  for  which  he  ie  criminallj  responsible, 
"  it  sJiall  lie  lawftil  for  the  liquidators,  with  the  previous 
"  sanction  of  the'  Conrt,  to  prosecute  such  offender,  and  all 
"  expenses  properly  incurred  by  them  in  such  prosecution  shall 
"  be  payable  out  of  the  assets  of  the  company  in  priority  to 
"  all  other  h abilities. "--25  &  2G  Vict.  c.  89,  s.  168. 


(/.)  Cosis  of  Liqutdalimi. 

Ciwt  of  With  regard  to  the  costs  of  a  voluntarj-  winding-up,  it  is 

"'i'ndilr''u  pi'ovided  as  follows  :— 

.'"  "  All  costs,  charges,  and  expenses  properly  incurred  in  the 

"    '"""         "  voluntarj-  winding-up  of  a  company,  including  the  remunera- 

"  tion  of  the  li'iuidatore,  shall  be  payable  out  of  the  assets  of 

'-  tJie  com]>any  in  prioritv  to  all  other  claims." — iTt  &  21!  Vict. 

c.  89,  a.  Hi. 


TM  ('■» 


«      SbCTIOS    IV. — VOIA'STARV  WlKDIKG-LT   I'SDER   THE- 
SUPERTIHIOS   OF  THR  CoURT, 

Genenl  A  Voluntary  liquidation  does  not  bar  the  right  of  a  creditor 

■utnre  oi »  (.q  [j^yg  ^  company  wound  up  b^  tJic  Court,  but  the  Court  may 
under'uipu-  '"  "■^J  **^  Order  a  lolnntary  winding-up  to  continue,  subject 
to  the  supenision  of  the  Court,     TJie  present  section  will  con- 
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"  When  a  resolution  has  been  passed  by  a  company  to  wind  Coiirt,  the 

"  up  voluntarily,  the  Court  may  make  an  order  directing  that  ^^^  ^i^^ 

"  the  voluntary  winding-up  should  continue,  but  subject  to  j^^y  of  the 

"  such  supervision  of  the  Court,  and  with  such  liberty  for  proceedings 

"  creditors,  contributories,  or  others,  to  apply  to  the  Court,  and  taken  in  the 

"  generally  upon  such  terms  and  subject  to  such  conditions  as  ^ol»\°**JT 

"  the  Court  thinks  just/'— 25  &,  2(j  Vict.  c.  89,  s.  147.  1!^  "^'"^* 

•*  '  The  Com- 

panies Act, 

(b,)  Petiiianfor  a  Witidiny-up  umler  tJie  Supervision  of  the       !?>,*' 

Court,  The  Com- 

panies ACty 

The  proceedings  for  a  voluntary  winding-up,  subject  to  the  '  ' 

8uper\ision  of  the  Court,  are  commenced  by  petition  : —  menro?  wo- 

"  A  petition  praving  wholly  or  in  part  that  a  voluntary  ceedings  for 

*'  winding-up  should  continue,  but  subject  to  the  supervision  of  a  voluntary 

"  the  Court,  and  which  winding-up  is  hereinafter  referred  to  as  winding-up 

"  a  winding-up,  subject  to  the  supervision  of  the  Court,  shall,  ^^^J^\  ^ 

**  for  the  purpose  of  giving  jurisdiction  to  the  Court  over  suits  ^^'J^^^- 

"  and  actions,  be  deemed  to  be  a  petition  for  winding  up  the  ^"^y^j' 

'*  company  by  the  Court."-— 25  &  2(j  Vict.  c.  89,  s.  148.  'iser*  148. 

The  petition  should  be  served  upon  the  liquidator  (p),  and  tt     '  i, 

also  upon  the  society  (q).  ^^^^  ^^^ 

served. 

(c.)  Hearing  of  and  Order  on  Petition  for  a  Winding-up  tinder 

Supervision. 

The  nature  of  the  order  which  may  be  made  upon  the  hearing  Nature  of 
of  a  petition  for  a  voluntary  winding-up  is  defined  by  sections  order  which 
146,  147,  and  148  of  the  Act,  which  have  already  been  set  out.  ™*y  ^  ™a<Je- 

Instead  of  at  once  making  an  order  on  the  petition,  the  l>ir©ct»on8  to 
Court  may  direct  a  meeting  of  the  company  to  be  called,  in  ^t?ngof  the 
order  to  ascertain  the  wishes  of  the  creditor  or  creditors.     On  company, 
this  subject  "  The  Companies  Act,  18G2,*'  provides  as  follows  : —  Th^  q^^^^ 

"  The  Court  may,  in  determining  whether  a  company  is  to  may,  after 

*  be  wound  up  altogether  by  the  Court  or  subject  to  the  super-  maidng  order 

*  vision  of  the  Court,  in  the  appointment  of  liquidator  or  ^^'  winding- 

*  liquidators,  and  in  all  other  matters  relating  to  the  winding-  s^^J^on"^ 

*  up  subject  to  supervision,  have  regard  to  the  wishes  of  the  consult  wishes 

*  creditors  or  contributories  as  proved  to  it  by  any  sufficient  of  creditoi-s. 

*  evidence,  and  may  direct  meetings  of  the  creditors  or  contri-  TheCom- 

*  butories  to  be  summoned,  held,  and  regulated  in  such  manner  jx^-nies  Act, 

*  as  the  Court  directs,  for  the  purpose  of  ascertaining  their  ^^^^»  *•  1^^- 

*  wishes,  and  may  appoint  a  person  to  act  as  chairman  of  any 

*  such  meeting,  and  to  report  the  result  of  such  meeting  to 

(p)  Rule  3,  ante,  p.  1128. 

(g)  lb.,  and  see  Petroleum  Co.,  15  W.  R.  29;  Invcntora'  Assoeiation,  13 
W.^.  1015. 
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"  the  Court ;  In  the  case  of  creditors,  regard  shall  be  had  to 
"  the  value  of  the  debts  due  t<i  each  creditor,  and  in  the  case 
"  of  contributories  to  the  number  of  votes  conferred  on  each 
*'  coiitributorj  by  the  regulations  of  the  company," — 25  &  2C 
Viet.  c.  8!l,  B.  149. 

The  form  of  order— should  one  be  made  by  the  Court — is  duly 
provided  (r). 

The  eftcct  of  an  order  as  to  stay  appears  from  the  following 
sectiduof  "The  CompanicB  Act.  1802^'  -.— 

"  Where  an  order  is  made  for  a  «inding-up  subject  to  tlie 
"  sujitrvisioii  of  the  Court,  the  liquidators  appointed  to  conduct 
'•  such  winding  up  may,  subject  to  any  restrictions  imposed  by 
"  tlie  Court,  exercise  all  their  powers,  without  the  sanction  or 
"  intervention  of  the  Court,  in  the  same  manner  as  if  the  com- 
"  pany  were  being  wound  up  altogether  voluntarDy  ;  but,  save  as 
"  aforesaid,  any  order  made  by  the  Court  for  a  winding-up 
"  subject  to  the  supennsion  of  tlie  Court  shall  for  all  purposes, 
"  including  the  staying  of  actions,  suits,  and  other  proceedings, 
"  l)e  deemed  to  be  an  order  of  the  Court  for  winding  up  the 
"  company  by  the  Court,  and  shall  confer  full  authority  on  the 
"  Court  to  make  calls,  or  to  euforc-e  calls  made  by  the  liqui- 
"  dators,  and  to  exercise  all  other  ])owers  which  it  might  have 
"  exercised  if  an  order  had  been  made  for  winding  ap  the 
"  comitauy  altogether  by  the  Court :  and  in  the  coustmction 
"  of  the  provisions  whereby  the  Court  is  empowered  to  direct 
'■  any  act  or  thing  to  be  done  to  or  in  favour  of  the  official 
"  liquidators,  the  expression  official  liquidators  shall  be  deemed 
"  to  mean  the  liquidators  conducting  the  winding-ap  sabject 
"  to  the  supervision  of  the  Court." — 2a  &  i6  Vict.  c.  89,8. 151, 
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such  order  or  iu  any  subsequent  order,  appoint  any  addi-  The  Com- 
tional  liquidator  or  liquidators ;  and  any  liquidators  so  ap-  P^^  ^*^^' 
"  pointed  by  the  Court  shall  have  the  same  powers,  be  subject  ^°"^'  *•  ^    ' 
^'  to  the  same  obb'gations,  and  in  all  respects  stand  in  the  same 
"  position  as  if  they  had  been  appointed  by  the  company  :  The 
"  Court  may  from  time  to  time  remove  any  liquidators  so 
"  appointed  by  the  Court,  and  fill  up  any  vacancy  occasioned 
"  by  such  removal,  or  by  death  or  resignation." — 25  &  20  Vict, 
c.  80,  8.  150. 

"  Where  an  order  is  made  for  a  winding-up  subject  to  the  The  Cmn- 
supervision  of  the  Court  the  liquidators  appointed  to  conduct  panies  Act, 
such  winding  up,  may,  subject  to  any  resolutions  imposed  ^®^2,  s,  151. 
"  by  the  Court,  exercise  all  their  powers  without  the  sanction 
"  or  intervention  of  the  Court,  in  the  same  manner  as  if  the 
"  company  were  being  wound  up  altogether  and  voluntarily. 
.  .  .  .—25  &  26  Vict.  c.  89,  s.  151  (s). 

"  Where  an  order  has  been  made  for  the  winding-up  of  a  Voluntary 
"  company  subject  to  the  supervision  of  the  Court,  and  such  liquidators 
"  order  is  afterwards  superseded  by  an  order  directing  the  com-  J^^nted  b^ 
"  pany  to  be  wound  up  compulsorily,  the  Court  may  in  such  court  to  act 
"  last-mentioned  order,  or  in  any  subsequent  order,  appoint  the  as  official 
"  voluntary  liquidators  or  any  of  them,  either  provisionally  or  liquidators. 
**  permanently,  and  either  with  or  without  the  addition  of  any  The  Com- 
"  other  persons,  to  be  official  liquidators." — 25  &  2G  Vict.  c.  Ponies  Act, 
89,  8.  152.  1862,  8,  152. 


Section  V. — Jurisdiction  and  Proceedings  in  Winding- 
up  Matters  transferred  to  the  County  Court 
FROM  THE  High  Court. 

In  the  preceding  sections  of  this  chapter  we  have  considered  Jurisdiction 

the  origi)ial  and  exclusive  jurisdiction  possessed  by  the  County  ^^  High  Court 

Court,  especially  in  the  ^vinding-up  of  industrial  and  provident  ^i^^^.up 

societies  and  building  societies.     In  addition,  however,  to  this  proceedings 

jurisdiction,  the  County  Courts  likewise  possess  a  derivative  to  a  County 

jurisdiction  which  will  now  be  briefly  described.  Court 

Where  the  Chancery  Division  of  the  High  Court  makes  an  penvatiye 

order  for  winding  up  a  company  under  **  The  Companies  Act,  J«"8diction 

1862,"  it  may,  if  it  pleases,  instead  of  allowing  the  subsequent  Cou^'in 

proceedings  to  be  earned  on  in  the  High  Court,  refer  them  to  a  regM^i  to  the 

County  Court.     On  this  subject,  '*  The  Companies  Act,  1867,"  winding-up 

j)rovides  as  follows  : —  ^^  public 

"  Where  the  High  Court  of  Chancery  in  England  makes  an  ^°™P^*®^- 

'"  order  f<»r  winding  up  a  company  under  the  principal  Act,  it  ^  ^T  ^J^®^ 

*'  may,  if  it  thinks  fit,  direct  all  subsequent  proceedings  to  be  made^n  High 

"  had  in  a  County  Court  held  under  an  Act  of  the  session  of  Court,  sub- 


(/»)  See  this  section  in  fuU,  snjfra,  p.  1194. 
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"  the  ninth  and  tenth  years  of  the  reign  of  her  present  Majesty, 
"  chapter  ninetj-five,  and  the  Acts  amending  the  same  ;  and 
"  thereupon  such  County  Court  shall,  for  the  purpose  of  wind- 
"  ing  up  thf  company,  be  deemed  to  be  '  the  Court '  within  the 
"  meaning  of  the  prmcipal  Act,  and  shall  have,  for  the  pur- 
"  poses  of  such  winding  up,  all  the  jurisdiction  and  powers  of 
"the  High  Court  of  Cliancery."— 30  &  31  Vict.  c.  131, 
B.  41. 

It  is  necessary  to  make  one  or  two  remarks  on  the  above 
section. 

As  regards  the  circumstances  under  which  winding-np  pro- 
ceedings will  be  remitted  to  the  County  Court,  the  following 
case  will  scr\'e  as  a  guide  on  the  subject. 

In  the  case  of  Jip  Thf  Loiufon  and  Wf»bninster  Co-Operaliff 
Store  Co.  (/),  the  Court  of  Chancei?,  in  order  to  save  expense, 
referred  a  winding-np  petition  to  chambers,  for  the  purpose  of 
referring  it  thence  to  the  County  Court.  And  in  Re  The  Birken- 
h(ad  Benefii  Buildlnij  Sori'elf/  {ti),  wheR'  an  order  was  applied 
for  to  wind  up  a  coniiKiny  wliose  business  was  purely  local,  and 
whose  assets  only  amounted  to  £100,  the  Court  made  the  order, 
and  directed  the  ]iroceedingH  to  be  transferred  to  the  County 
Court  of  the  district  where  the  office  of  the  company  was 
situated. 

It  is  to  be  noticed  that  to  give  the  County  Court  jurisdiction 
to  entertain  winding-up  proceedings  under  the  above  section 
{section  41)  of  "  The  Companies  Act,  1807,"  there  must  be  a 
concurrence  of  two  conditions,  namely,  (1),  the  making  of  a 
winding-up  order  by  the  Chancery  Division  of  the  High 
Court  ;  ami  (2),  an  order  lij  such  DiviBiimal  Court,  dirtcliiig  all 
proceedings,  snOi^fqiient  to  the  winding-up,  to  be  had  in  the 
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char^^es,  specially  applicable  to  cases  where  wiiidin«!;-iip  pro-  orders  and  a 
cecdinOT  have  l)een  remitted  to  the  County  Court,  have  been  scale  of  coats 
conferred  bv  the  foUowinji;  sections  of  *•  The  Companies  Act,  f-^iL^i 


18()7:"- 


"  The  County  Court  Judges  appointed  or  to  be  apix)inted  by  Power  to 
"  the  Lord  Ciiancellor  from  time  to  time  to  frame  nilcs  and  ^rama  rules 
*'  orders  for  regulating  the  practice  of  tlie  Courts,  and  forms  of  *°^  orders. 
"  proceedings  tlierein,  under  tlie  thirty-second  sec^tion  of  an   Th^  Com- 
*•  Act  passed  in  the  nineteenth  and  twentieth  years  of  the  R'ign  ??^1^  '^ff' 
**  of  her  present  Majesty,  chapter  one  hundred  and  eight,  shall         ''  **     * 
**  frame  the  rules  and  onlere  for  regulating  the  practice  of  the 
"^  County  Courts  under  this  Act,  and  forms  of  proceedings 
*'  therein,  and  from  time  to  time  may  amend  such  rules,  orders, 
"  and  forms  ;  and  such  rules,  orders,  and  forms,  or  amended 
"  rules,  orders,  and  forms,  certified  under  the  hands  of  such 
**  Judges  or  of  any  three  or  more  of  them,  shall  be  submitted  to 
'*  the  Lord  Chancellor,  who  may  allow  or  disiillow  or  alter  the 
**  same,  and  so  from  time  to  time  ;  and  the  rules,  orders,  and 
**  forms,  or  amended  rule<»,  orders,  and  forms,  so  allowed  or 
"  altered,  shall  from  a  day  to  be  named  by  the  Lord  Chancellor 
**  be  in  forcxj  in  every  County  Court/'— 80  &  81  Vict.  c.  131, 
8.  44. 

The  power  conferred  by  this  section  has  l)een  exercised  in  How  the  above 
manner  alreiwly  pointed  out,  namely,  by  the  framing  of  Order  l^^®'  ^^ 
XXXIX.  of  "  The  County  Court  Rules,  1875  "  (x) :—  ^a*'''""" 

"  The  County  Court  Judges  mentioned  in  the  last  section  o.  i     r  ^sta 
'*  shall  be  empowered  to  frame  a  scale  of  costs  and  charges  to  and  charges. 
"  be  paid  to  counsel  and  attorneys  with  resiK'Ct  to  all  proceed-   «.,    .^ 
"  ings  in  a  winding-up  under  tliis  Act,  and  from  time  to  time  -^enieTlUd 

to  amend  such  scale  ;  and  such  scale  or  amended  scale,  certi-  igg;  g,  45! 

fied  under  the  hands  of  such  Judges  or  any  three  or  more  of 
"  them,  shall  be  submitted  to  the  Lord  Chancellor,  who  from 
"  time  to  time  may  allow  or  disallow  or  alter  the  same  ;  and 
**  the  scale  or  amended  scale  so  allowed  or  altered  shall,  from  a 
"  day  to  be  named  by  the  Lord  Chancellor,  Ik?  in  force  in  every 
"  County  Court "  (!/).— M)  &  81  Vict.  c.  181,  s.  45. 

It  is  quite  unnecessary  to  treat  of  the  7)iofie  in  which  wind-  Mode  in  which 
ing-up  prrxjeedings,  remitted  to  the  County  Court,  are  con-  windins-up 
ducted.     For  these  proceedings  are  regulated  entirely  by  the  P"^«®<^i"«'» 
proisions  of  "Tlie  (V)mpanies  Act,  18G2,"  and  the  rules  made  [he  county 
thereunder,  which  havi;  been  set  out  in  the  preceding  sections  Court  are 
of  this  chapter  (z),  conducted. 

U)  Secffw/<?,p.  1120. 

(y)  See  j»o*/,  Schedule  (IJ.),  Part  III.  of  **  The  County  Court  Rules,  1875." 

(z)  Ante^  sect.  1,  pp.  1120  et  »eq. 
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Power  of 
County  Court 
to  take  evi- 
dence in 
winding-up 
cases  pending 
in  the  High 
Court. 

The  Com- 
panies  Actj 
1862,  8, 126. 


Section  VI.  —  Jurisdiction  and  Proceedings  in  the 
County  Courts  for  taking  Evidence  under  "The 
Companies  Act,  1862." 

**The  Companies  Act,  1862,"  empowers  County  Court 
Judges,  who  sit  at  places  more  than  twenty  miles  firom  the 
(jreneral  Post  Office,  to  act  as  special  commissioners  for  taking 
evidence  under  the  Act,  in  cases  where  any  company  is  wound 
up  in  any  part  of  the  United  Kingdom.  The  section  conferring 
this  jurisdiction  is  as  follows  : — 

"  The  commissioners  of  the  Court  of  Bankruptcy,  and  the 
"  judges  of  the  County  Courts  in  England,  wlio  sit  at  places 
"  more  than  twenty  miles  from  the  General  Post  Office,  and  the 
*'  commissioners  of  bankrupt  and  the  assistant  barristers  and 
*'  recorders  in  Ireland,  and  the  sheriffs  of  counties  in  Scotland, 
'*  shall  be  commissioners  for  the  purpose  of  talking  evidence 
"  under  this  Act  in  cases  where  any  company  is  wound  up  in 
*'  any  part  of  the  United  Kingdom,  and  it  shall  be  lawful  for 
"  the  Court  to  refer  the  whole  or  any  part  of  the  examination 
'*  of  any  witnesses  under  this  Act  to  any  person  hereby  ap- 
"  pointed  commissioner,  although  such  commissioner  is  out  of 
"  the  jurisdiction  of  the  Court  that  made  the  order  or  decree 
**  for  winding  up  the  company  ;  and  every  such  commisBioner 
'^  shall,  in  addition  to  any  power  of  summoning  and  examiningf 
"  witnesses,  and  requiring  the  production  or  delivery  of  doca- 
"  ments,  and  certifying  or  punishing  defaults  by  witnesnfi. 
**  which  he  might  la^^'fully  exercise  as  a  commissioner  of  fcbe 
"  Court  of  Bankruptcy,  judge  of  a  County  Court,  commisnoDer 
*^  of  bankrupt,  assistant  barrister,  or  recorder,  or  as  a  sheriff  of 
*'  a  county,  have  in  the  matter  so  referred  to  him  all  the  same 
"  powers  of  summoning  and  examim'ng  witnesses,  and  reqmriqg 
"  the  production  or  delivery  of  documents,  and  punishing  d^ 
*'  faults  by  witnesses,  and  allowing  costs  and  chaiges  awl 
*'  expenses  to  witnesses,  as  the  Court  which  made  the  order  lor 
*'  winding  up  the  company  has  ;  and  the  examination  so  taken 
**  shall  be  returned  or  reported  to  such  last-mentioned  Conrtin 
"  such  manner  as  it  directs." — 25  &  2G  Vict.  c.  89,  s.  11?6. 


BOOK  V -DIVISION  IV. 

PROCEEDINGS    UNDER    STATUTES    CONFERRING    AN 
ADMINISTRATIVE  JURISDICTION. 


CHAPTER  VIII. 

JUKISDICTION  AND  PROCEEDINGS  ON  THE  DISSOLUTION  OF 
LITERARY  AND   SCIENTIFIC  INSTITUTIONS. 

Ik  the  year  1854,  an  Act  of  Parliament — 17  &  18  Vict.  Literary  and 

c.  112 — ^was  passed,  to  afford  facilities  for  the  establishment  of  scientific 

literazy  and  scientific  institutions,  and  to  pronde  for  their  ^'^'i^^b* 

wgnlation.  Act  of  Par- 

TThis  Act  may  be  cited  by  the  short  title  given  it  by  the  liament. 

Mowing  section :—  Short  title. 

^  In  all  deeds,  documents,  proceedings,  suits,  and  prosecu-  ^^/^  Liitrary 

^  tioDBj  this  Act  may  be  cited  and  described  by  the  name  of  and  Scientific 

^  *The  literary  and  Scientific  Institutions  Act,  1854.'  " — 17  &  ImtituHons 

18  Vict.  C.  112,  s.  35.  Act,  1854, 

The  application  of  the  Act  is  defined  by  the  following  «•  35. 

tectioil : —  To  what  socie- 

**  The  Act  shall  apply  to  every  institution  for  the  time  being  *»««  f*»e  Act 

**  established  for  the  promotion  of  science,  literature,  the  fine  *pp"®*- 

••  arts,  for  adult  instruction,  the  diifiision  of  useful  knowledge,  ^^  Literary 

**  the  foundation  or  maintenance  of  libraries  or  reading  rooms  V^  Scientific 

"  for  general  use  among  the  members  or  open  to  the  public,  of  2^  \^^ 

**  public  museums  and  galleries  of  paintings  and  other  works  ^^  33^  ' 
**  of  art,  collections  of  natural  history,  mechanical  and  philo- 
*'  flophiod  inventions,  instruments,  or  designs  ;  provided,  that 
**  the  Royal  Institution,  and  the  London  Institution  for  the 
•'  Advancement  of  Literature  and  the  Diffusion  of  Useful 
•*  Knowledge,  shall  be  exempt  fi'om  the  operation  of  this  Act." 
— 17  &  18  Vict.  c.  112,  8.  88. 

The  members  and  governing  bodies  of  societies  within  the  Who  are 

-%ct  are  constituted  as  follows  : —  members  of 

**  For  the  purposes  of  this  Act,  a  member  of  an  institution  "^jj*^®". 

**  shall  be  a  person  who,  having  been  admitted  therein  according  ^^^  ^^ 
^  to  the  rules  and  regulations  thereof,  shall  have  paid  a  sub- 
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The  Literary 
and  Scientific 
Institutions 
Act,  1854, 
s.  31. 

— And  who 
the  governing 
body. 

Ill,  s,  32. 


Jurisdiction 
of  County 
Court  in 
winding-up 
of  literary 
and  scientific 
institutions  is 
twofold. 


(1.)  Jurisdic- 
tion if  dispute 
arises  in  its 
winding-up 
to  adjust  the 
affairs  of  a 
literary  or 
scientific 
institution. 

The  Literary 
and  Scientific 
InMutions 
Act,  1854, 
8.29. 


(2.)  Jurisdic- 
tion to  dis- 
tribute the 
surplus  aris- 
ing on  the 
winding-up 
or*  a  literary 


'*  Bcription,  or  shall  have  si<]jned  the  roll  or  list  of  memljere 
"  thereof ;  but  in  all  proceedings  under  this  Act  no  ixjrson  shall 
**  l)e  entitled  to  vote  or  be  counted  as  a  member  whose  current 
'*  subscri])tion  shall  be  in  arrear  at  the  time." — 17  &  18  Vict, 
c.  112,  s.  :n. 

**  The  governing]:  body  of  the  institution  shall  Ihj  the  council, 
*'  directors,  committee,  or  otlier  body  to  whom  bv  Act  of  Par- 
**  1  lament,  charter,  or  the  rules  and  reflations  of  the  instito- 
*'  tion,  the  manairemcnt  of  its  affairs  is  entrusted  ;  ami  if  no 
'*  such  Ixxly  shall  have  l)een  (tonstitutcd  on  the  establishment 
**  of  the  institution,  it  shall  be  competent  for  the  members 
**  thereof,  upon  due  notice,  to  create  for  itself  a  governing 
*'  body  to  act  for  the  institution  thenceforth." — 17  &  18  Viet 
c.  112,  8.  32. 

The  Act  j)rovides  for  the  winding-up  of  institutions  framed 
under  its  provisions,  and  confers  uj)on  the  County  Conrt  cer- 
tain jurisdiction  with  respect  to  such  a  winding-up.  This 
jurisdiction  is  twofold  ;  viz.,  (1)  In  cases  where  a  dispute  has 
arisen  in  the  winding-up  to  adjust  the  affairs  of  the  instrtntioii, 
or  to  direct  proceedings  to  be  taken  in  the  Chancery  Division 
of  the  High  Court ;  and,  (2)  to  determine  what  kindred  insti- 
tution shall  receive  the  suqilus  arising  on  a  winding-up. 

(1)  Jurisdiction  to  adjust  the  affairs  of  a  literary  or  scientific 
institution,  where  a  dispute  has  arisen  in  its  winding-up,  exists 
under  the  following  enactment : — 

"  Any  number  not  less  than  three-fifths  of  the  monben  of 
"  any  institution  may  determine  that  it  shall  be  diasdrot 
"  and  thereupon  it  shall  be  dissolved  forthwith,  or  at  the 
*'  time  then  agreed  upon,  and  all  necessary  steps  shaD  be 
**  taken  for  the  disposal  and  settlement  of  the  property  of 
"  the  institution,  its  claims  and  habilities,  according  to  the 
"  rules  of  the  said  institution  apphcable  thereto,  if  any,  an<J 
"  if  not,  then  as  the  governing  Ixxly  shall  find  expedient; 
**  provided,  that  in  the  event  of  any  dispute  arising  among 
*'  the  said  governing  body,  or  the  members  of  the  institution, 
*'  tlie  adjustment  of  its  affairs  shall  be  referred  to  the  Judge 
**  of  the  County  Court  of  the  district  in  which  the  prindpJ 
"  building  of  the  institution  shall  be  situated,  and  he  shall 
**  make  such  order  or  orders  in  the  matter  as  he  sliall  deem 
"  requisite,  or,  if  he  find  it  necessary,  shall  direct  that  pro- 
'*  ceedings  shall  be  taken  in  the  Court  of  Chancery  for  the 
*'  adjustment  of  the  attairs  of  the  institution." — 17  &  1^  ^  J^ 
c.  112,  R.  21). 

(2)  Secondly,  the  County  Court  also  has  jurisdiction  to  dis- 
tribute, if  the  members  c^mnot  agree,  any  surplus  which  n»J 
arise  on  the  winding-up  of  a  hterary  or  scientific  institution. 
For  it  is  provided  : — 

*'  If  upon  the  dissolution  of  any  institution  there  shall  ^ 
"  main,  after  the  satisfaction  of  all  its  debts  and  liabilit^Sj 
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**  any  property  whatsoever,  the  same  shall  not  be  paid  to  or    ?^  scientific 
"  distributed  among  the  members  of  the  said  institution    or    »"8*i<^«*ion- 
"  any  of  them,  but  shall  be  given  to  some  other  institution    ^  ^^^^^y 
"  to  be  determined  by  the  members  at  the  time  of  the  dis-    j^^^^^' 
"  solution,  or  in  default  thereof  by  the  Judge  of  the  County    ^^  1354" 
"  Court  aforesaid  (a) ;  provided,    however,   that   this   clause   ^^  3q^       ' 

shall  not  apply  to  any  institution  which   shall   have   been 

founded  or  established  by  the  contributions  of  shareholders 

in  the  nature  of  a  joint  stock  company." — 17  &  18  Vict, 
c.  112,  s.  30. 

Proceedings  under  this  Act  should  be  taken  "  in  the  County   in  what 
"  Court  of  the  district  in  which  the  principal  building  of  the   district  the 
"  institution  shall  be  situated  "  (a).  TTi^^i^^ 

"  The  Literary  and  Scientific  Institutions  Act,  1854,"  is  not   Jj^^^^  ^ 
one  to  which  special  reference  is  made  in  "  The  County  Court   „ 
Rules,  1875."    Therefore,  under  Order  XL.  (b)  of  these  rules,   in^ taken!  ' 
proceedings  under  this  Act  may  be  taken  by  plaint  and  sum- 
mons, or  by  petition,  entered  in  the  matter  of  the  particular 
institution,  and  also  in  the  matter  of  the  Act. 

It  is  directed  (c)  that  the  poundage  in  cases  under  the  Act   pees. 
shall  be  estimated  on  the  amount  in  dispute.    The  fees  them- 
selves are  the  same  as  in  ordinary  cases. 

The  practice,  either  where  a  petition  is  presented,  or  an  ordi-  Practice, 
nary  action  is  resorted  to,  can  be  ascertained  from  the  Introduc- 
tory Chapter  to  the  present  Book  of  this  work  (d), 

(a)  See  sect.  29,  supra  ;  sect.  30,  supra,  refers  to  the  same  County  Court 
district  as  is  mentioned  in  s.  29. 
(6)  Set  out  in  full,  ante,  p.  887. 
(c)  See  Appendix  I. 
{d)  See  ante,  pp.  886  et  teq. 
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CHAPTER  IX. 


"THE  LOCAL  L0AS8 


Louui  hj  loc&I 
aathorities 
regokted  b; 

rtotute. 

Short  title. 
The  Local 
Loam  Act, 
1876, ».  1. 
iDleipretation 


The  Lac 


IjOans  contracted  by  local  authoritiea  are  now  {a)  regnlated 
by  a  statute  (38  &  3!)  Vict.  c.  83),  which  waa  passed  in  the 
year  1875. 

The  statute  referred  to  contains  the  following  section : — 
"This  Act  may  be  cited  for  all  purposes  as  'The  Local 
»  '  Loans  Act,  ISTS.'  "—38  &  39  Vict.  c.  83,  8.  1. 

"  The  Local  Loans  Act,  1875,"  contains  the  following 
interpretation  clause  : — 

"  For  the  purposca  of  this  Act — 

"  '  Prescribed    racaas  prescribed  by  any  Act  pasaed  either 
"  before  or  after  tne  passing  of  this  Act  autborisin);  a 
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"  A  *  rate '  means  a  rate  the  proceeds  of  which  are  appUc- 
"  able  to  public  local  purposes,  and  leviable  on  the 
"  basis  of  an  assessment  in  respect  of  property,  and 
"  includes  any  sum  which,  though  obtained  in 
"  the  first  instance  by  a  precept,  certificate,  or 
**  other  document  requiring  payment  from  some 
"  authority  or  oflScer,  is  or  can  be  ultimately 
"  raised  out  of  a  rate,  and  the  levy  of  a  rate 
"  includes  the  issue  and  enforcement  of  any  such 
"  precept,  certificate,  or  document  as  aforesaid,  and 
"  expressions  relating  to  the  levy  and  the  assessment 
"  and  making  of  a  rate  shall  be  construed  accord- 
«  ingly : 
**  *  Local  rate '  means  any  rate  as  before  defined  which  a 
"  local  authority  have  power  to  levy  or  charge  by  way 
"  of  mortgage  or  otherwise  : 
**  *  Security '  means  any  debenture,  debenture  stock,  an- 
"  nuity  certificate,  coupon,  or  stock  certificate  to 
**  bearer  issued  under  this  Act : 
"  *  Person '  includes  a  body  of  persons  corporate  or  unin- 

"  corporate  : 
*'  *  Executors  and  administrators '  includes  successors." — 
38  &  39  Vict.  c.  83,  s.  34. 
In  towns  and  boroughs  and  in  sanitary  districts  there  exist  y^i^Q  ^re 
local  authorities,  such  as  town  councils  and  "  Sanitary  Authori-   "local  autho- 
ties,"  under  "  The  Public  Health  Act,  1875,"  by  whom  the  rities "  under 
powers  of  the  Act  can  be  exercised.     Counties  and  parts  of  *^®^<*' 
counties  are,  for  the  purposes  of  the  Act,  provided  with  a  local 
authority  by  the  enactment  following  : — 

"  The  justices    of  any  county,  liberty,  riding,  parts,  or  — Incorpora- 
"  division  of  a  county  in  general  or  quarter  sessions  assembled,  ^y*"^  °^  justices 
"  issuing  any  securities  under  this  Act  shall,  so  far  as  relates  ^~'^*^*®"» 
"  to  such  securities,  be  deemed  to  be  incorporated  by  the  name  ,-^  j.     , 
of  the  justices  of  the  county,  hberty,  riding,  parts,  or  division  i^^^jj^ct 
of  the  county  to  which  they  belong,  or  by  any  other  name  1375  ,  3^' 
by  which  such  justices  are  ordinarily  kno\vn,  or  by  which 
they  granted  the  said  securities,  and  may  sue  and  be  sued  in 
any  action  or  other  legal  proceeding  relating  thereto  by  such 
corporate  name."— 38  &  39  Vict  c.  83,  s.  30. 
It  is  provided  that  a  local  authority  shall,  in  certain  cases,  jn  what  cases 
be  deemed  to  borrow  under  the  Act.    Such  cases  are  defined  a  local  autho- 
by  the  following  section  : —  nty  is  to  be 

"  A  local  authority  shall  be  deemed  to  borrow,  subject  to  the  ^^^J^^der 
"  provisions  of  this  Act,  whenever  it  raises  a  loan  by  the  issue  the  Act. 
'*  of  debentures  or  debenture  stock  or  annuity  certificates,   jj^  j^^^^ 
**  purporting  to  be  created  under  its  powers,  or  partly  in  one  j^oans  Act 
"  way  and  partly  in  another ;  subject  to  this  proviso,  that  i875, ».  4.' 
"  where  a  loan  is  directed  to  be  raised  by  debentures  or  deben- 

"  tore    stock    or    annuity  certificates    under  this    Act,   the 
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"  prescribed  mode  only  shaU  be  adopted." — 38  &  39  Vict. 
C.  83,  8.  4. 

Another  section  of  the  Act  {whicli  it  is  unnecosBaiy  to  give 
in  &II)  enacts  that  aaj  local  authority  may,  if  it  thinlcB  fit, 
notwithataudiii<r  any  proviaiou  in  any  other  Act  of  Parliament 
passed  before  "  The  Local  Loans  Act,"  borrow  in  the  manner 
provided  by  "  The  Local  Loans  Act "  any  loan  which  it  is 
authorised  to  raise  (6). 

A  short  outline  of  tiic  borrowing  machinery  created  by  the 
Act  may  be  useful.  As  will  be  noticed,  section  4  of  the  Act 
refers  to  three  classes  of  securities  ;  namely  (1),  debentures  ; 
(2)  debenture  stock  ;  and  (3;  annuity  certificates.  These  three 
classes  of  securities  are  the  subjects  of  various  regulations  con- 
tained in  the  Act  (c).  A  debenture  in  which  the  principal  sum 
is  made  payable  to  a  person  named  therein,  his  executore, 
administrators,  or  assigns,  is  referred  to  in  the  act  as  a  notnittal 
ilebenlure,  and  is  transferable  by  writing  in  manner  directed 
by  the  local  authority  ((/).  Debenture  stock,  in  respect  of 
wnich  a  stock  ccililicate  to  l)earer  has  not  been  issued,  is  in  the 
Act  referred  to  as  nominal  debenture  slock  (e) ;  and  an  annuity 
certificate,  in  which  the  annual  sum  is  made  payable  to  a 
person  named  theivin,  his  executors,  administrators,  or  assigns, 
is  in  the  Act  referred  to  as  a  nomimil  aniiuilij  cpr/ifieafe,  and  is 
transferable  by  writing  in  manner  directed  by  the  local 
authority  (/). 

The  Act  provides  for  a  register  of  these  nmniruit  securilies,  as 
we  shall  presently  have  occasion  to  point  out  (ff),  and  it  is 
enacted  that : — 

"  No  notice  of  any  trust,  expressed,  implied,  or  constructive, 
"  sliall  be  received  by  t!ie  local  authority,  or  by  any  registrar 
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"  sent  of  the  Local  (Jovemment  Board,  make,  and  when  made.   The  Local 
add  to,  rescind,  or  alter,  such  rules  as  they  think  fit  with  Loans  Act^ 
respect  to  the  following  matters  :  l^lf>, «.  30. 

"  (1.)  The  issue  of  coupons,  the  registrar  of  securities,  the 
"  mode  of  transferring  securities  not  transferable 
"  by  delivery,  the  fees,  if  any,  to  be  charged  in 
"  respect  of  registry  and  otherwise  in  respect  of 
"  any  security  issued  by  them  under  this  Act ; 
"  and, 
"  (2.)  With  respect  to  any  matter  or  thing  required  for 
"  the  purposes  of  carrying  into  effect  this  Act, 
"  and  not  inconsistent  therewith. 
"  The  local  authority  may  also  by  such  rules  as  aforesaid,  add 
"  to,  rescind,  or  alter  any  of  the  niles  in  the  schedule  hereto. 

**  Any  general  rules  made  by  the  local  authority  in  pur- 
"  suance  of  this  section  shall,  so  far  as  they  are  consistent 
**  with  this  Act,  have  the  same  force  as  if  they  were  enacted 
"  therein. 

"  Provided,  that  any  rules  made,  added  to,  rescinded,  or 
"  altered  in  pursuance  of  this  section  shall  not  affect  any 
securities  issued  in  respect  of  any  loan  the  date  of  which  is 
prior  to  the  date  of  such  making,  addition,  rescission,  or 
"  alteration."— 38  &  39  Vict,  c  83,  s.  30. 

"  The  Local  Loans  Act,  1875,"  provides  for  the  permissive  Loans  under 
issue  by  local  authorities  of  securities  under  the  sanction  of  the  oflficial 
Local  Government  Board  (A),   and  Trustees  and  the  Public  8*"ct»on. 
Works  Loan  Commissioners  are  empowered  to  invest  on  loans  Investment 
under  the  Act  (i).  underthe 

The  Act  contains  special  provisions  as  to  the  discharge  of  ^ct. 
loans,  borrowed  in  manner  provided  by  the  Act  {k).    And  Digchargeof 
there  are  various  enactments,  quite  unnecessary  to  set  out,  as  loans, 
to  Coupons  (/),  Stock   Certificates  (m),  Execution  and  Supply 
of  Securities  {n),  and  as  to  Forgery  and  Loss  of  Securities  (o). 

"  The  Local  Loans  Act,  1875,"  confers  upon  County  Courts  jurisdiction 
a  twofold  jurisdiction  with  regard  to  loans  raised  under  its  ol  County 
provisions.    For  it  gives  the  County  Court  jurisdiction  (1.)  to  Courts  two- 
appoint  and  remove  a  receiver  when  a  local  authority  has  made    °  ' 
default  in  payment  of  not  less  than  £500  for  the  time  being 
due  on  or  in  respect  of  any  security  issued  under  the  Act  (p). 
(2.)  To  rectify  a  register  of  nominal  securities,  on  the  applica- 
tion of  a  person  aggrieved,  where  the  value  of  any  security  or 


h)  Sect.  26. 

i)  Sects.  27,28. 

t)  Sects.  13, 14,  15, 16. 

0  Sects.  17,  18, 19. 

m)  Sects.  20,  21. 

Sect  22. 

Sects  32,  33. 
)  Sect.  12,  see  post^  pp.  1206—1207. 
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secniities  to  which  the  application  reUt«a  does  not  exceed 
£50  (2). 

The  following  are  the  sections  of  the  Act  which  relate  to  the 
jnrifidiction  of  the  County  Coorts.  Firgt,  as  to  remedy  for  non- 
payment of  money : — 

"  The  local  aatfaority  shall  pay  or  raiee  all  suns  for  the  time 
"  being  due  or  anthonsed  to  be  raised  on  or  in  respect  of  any 
"  security  issned  by  them  ander  this  Act,  and  if  default  is 
"  made  in  payment  of  any  sum  so  dne,  snch  smn  shall  be 
"  deemed  to  be  a  specialty  debt  due  to  the  pereon  entitled 
"  thereto  from  the  local  authority  of  such  a  nature  that  a 
"  mandamns  will  be  granted  to  emorce  the  payment  thereof ; 
"  and  an  action  may  be  brooght  accordingly,  in  which  a 
"  mandamns  may  be  claimed." — 38  &  30  Vict.  C,  83,  8.  11. 

"  Where  a  local  authority  makes  de&nlt  for  a  period  of 
"  twenty-one  days  in  paying  an  amount  of  not  less  than  five 
"  hnndrcd  pounds  (whether  in  one  sum  or  separate  sums)  for  the 
"  time  being  due  on  or  in  respect  of  any  security  issued  under 
"  this  Act,  the  persons  entitled  to  the  eaidamount,  or  any  of  such 
"  persons,  may,  instead  of  or  in  addition  to  bringing  an  action 
"  or  actions,  apply  to  the  County  Court  for  the  appointment  of 
"  a  receiver,  and  any  receiver  so  appointed  (subject  to  any 
"  direction  which  may  be  given  by  the  Court)  shall  from  time 
"  to  time  raise  as  hereinafter  mentioned,  by  or  out  of  the  local 
"  rate  or  property  charged,  sufficient  money  to  pay  the  amount 
"  the  payment  of  which  is  so  in  default,  and  all  sums  due  while 
"  he  is  receiver  on  or  in  respect  of  any  snch  security,  together 
"  with  all  costs,  chaises,  and  expenses  incurred  in  or  about  the 
"  appointment  of  such  receiver  and  the  execution  of  his  duties 
"  under  this  section,  including  a  proper  remuneration  for  his 
"  trouble,  and  shall  render  to  Me  defaulting  anthority  the 
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"  to  such  conditions  of  sale  and  otherwise  as  the  Court  may 
"  direct. 

"  A  County  Court  may  appoint  a  receiver  under  this  section 
"  with  respect  to  any  local  rate  levied,  or  any  property  situate 
"  wholly  or  partly  within  the  jurisdiction  of  such  Court,  and 
may  remove  such  receiver  and  appoint  another  in  his  stead, 
and  so  from  time  to  time  ;  and  may  make  such  orders  and 
"  give  such  directions  as  to  the  powers  and  duties  of  the 
"  receiver,  and  otherwise  as  to  the  disposal  of  the  moneys 
"  received  by  him,  as  may  be  thought  fit  for  carrying  this 
"  section  into  effect."— 38  &  89  Vict.  c.  83,  s.  12. 

(2.)  Secondly.  The  County  Court  also  has  jurisdiction  incases  (2.)  Juris- 
where  the  amount  involved  does  not  exceed  £50  to  rectify  the  diction  to 
roister  of  nominal  securities  kept  under  the  Act ;  such  juris-  ^^^}^y  *^o 
diction  is  regulated  by  the  following  sections  of  the  Act : —        I^nties. 
"  A  local  authority  issuing  nominal  debentures  (r),  nominal  ^  ,^^^  . 
"  debenture  stock  (r),  or  nominal  annuity  certificates  (r)  under  nomfnal  ^ 
"  this  Act,  shall  cause  a  register  of  such  securities  to  be  kept  securities. 
"  in  one  or  more  book  or  books,  and  there  shall  be  entered  in  fj^f,  Local 
"  such  register—  Loans  Act, 

"  (1.)  The  names  and  addresses  and  the  descriptions  of  the  1875,  s.  23. 
"  owners  for  the  time  being  of  every  such  secu- 
"  rity,  with  a  statement  of  the  securities  held  by 
each  person  registered,  and 
(2.)  The  date  at  which  the  name  of  any  person  was 
entered  in  the  register  in  respect  of  any  such 
security. 
The  register  under  this  section  shall  be  evidence  of  any 
"  matters  by  this  Act  directed  or   authorised  to  be  inserted 
'*  therein."— 38  &  39  Vict.  c.  83,  s.  23. 

Any  person  may  inspect  the   register  at  any  reasonable  Inspection  of 
time  upon  payment  of  such  fee  not  exceeding  one  shilling  regiatei^. 
as  may  be  fixed  by  the  local  authority,  and  shall  be  entitled  The  Local 
to  obtain  from  the  registrar,  copies  or  extracts  certified  by  Loam  Act, 
him  to  be  true  copies   or  extracts   of  such  register,  upon  ^®^^»  *•  ^* 
payment  of  such  fiie  not  exceeding  two  shillings  and  sixpence, 
**  and  twopence  for  every  folio  of  seventy-two  words,  as  the 
"  local  authority  may  from  time  to   time   fix,  and  any  copy 
"  or  extract  so  certified  shall  be  admissible  in  evidence.'* — 38  & 
89  Vict.  c.  83,  s.  24. 

"  If  the  name  of  any  person  is  without  sufficient  cause  Rectification 
entered  in  or  omittea  from   the  register,  or  if  default  is  of  register, 
made  or  unnecessary  delay  takes  place  in  making  any  entry  The  Local 
in  such  register,  the  person  aggneved  or  the  local  authority  Loans  Ad, 
*'*  may  apply  to  the  Court  for  an  order  that  the  register  may  ^®7^>  *•  26. 
"  be  rectified. 

"  The  Court  may  either  refuse   the  application  with  or 

(r)  For  meaning  of  this  term,  see  ante,  p.  1204. 
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"  without  coste  to  be  paid  by  the  applicant,  or  may,  if  satie- 
"  fied  of  the  justice  of  the  case,  whether  there  has  or  has 
"  not  been  any  default  on  the  part  of  the  registrar,  make  an 
"  order  for  the  rectification  of  the  register,  and  moke  anoh 
"  order  as  to  the  payment  of  the  coBts  of  the  application  or 
"  of  damages  to  the  person  aggrieved  as  to  the  Court  may 
"  seem  juBt. 

"  The  Court  may,  in  any  proceeding  under  this  section, 
"  decide  any  question  relating  to  the  title  of  any  party  to 
"  such  proceeding  to  have  his  name  entered  in  or  omitted 
"  from  the  regifiter,  and  generally  any  question  which  it  may 
"  be  necessary  or  expedient  to  decide  for  the  rectification  of 
"  the  register. 

"  The  Court  for  the  purposes  of  this  section  means  any  of 
"  Her  Majesty's  superior  Courta  of  law  or  equity,  or  any  Court 
"  to  which  the  jurisdiction  of  such  Courts  may  he  transferred, 
"  and  where  the  value  of  any  security  or  securities  to  which 
"  the  application  relates  does  not  esceed  fifty  poun^  shall 
"  include  a  County  Court,  and  the  jurisdiction  by  this  Act 
"  given  to  a  su]>erii>r  Court  may  he  exercised  in  a  summary 
"  manner  by  any  Judge  or  Judges  of  such  Court  sitting  in 
"  chambers  or  otherwise." — S8  &  3!>  A'ict.  c.  83,  s,  25, 

With  reference  to  the  proper  parties  to  proceedings  under  the 
Act,  the  following  remarks  apply  : — 

The  proper  persons  to  apply  for  the  appointment  of  a  receiver 
under  section  12  (rr)  of  the  Act,  are  the  perstms  entitled  to  the 
sum  of  £000  from  the  local  aulhority  wider  a  security  issued 
by  such  local  authority,  or  any  of  such  persons. 

The  proper  person  to  apply,  under  section  25  of  the  Act, 
for  the  rectiiication  of  a  register  of  nominal  securities,  is  "  the 
m/i/i'kreil  or  the  lo':al  anlliorily."' 
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"  which  the  subject  matter  of  the  petition  exceeds  100/.** — 
Order  XXXIX.  r.  36. 

"  An  application  to  the  Judge  of  a  County  Court  for  the  The  County 
"  rectification  of  a  register  of  nominal  security  under  the  pro-  Cowrt  Rules, 
"  visions  of  section  twenty-five  of  *  The  Local  Loans  Act,  1875,  Order 
"  1875,'  shall  be  made  by  petition,  and  the  same  procedure  ^^XIX, 
"  shall  be  followed,  and  the  same  fees  be  paid,  and  costs  allowed,  ''^^  ^^' 
"  as  on  any  other  petition  to  the  Court  in  which  the  subject 
"  matter  of  the  petition  exceeds  20/.  and  does  not  exceed  100/.** 
—Order  XXXIX.  r.  37. 

Practice  on  a  petition  under  "  The  Local  Loans  Act "  can  be  Practice, 
learnt  from  the  Introductory  Chapter  to  the  present  Book  of 
this  work  (/). 

(t)  See  ante,  p.  886  et  seq. 


BOOK  V-DmSION  V. 

PROCEEDINGS    UNDER    STATUTES    RELATING    TO 
MATTERS    OF    PUBLIC     CONCERN. 


Of  late  years  the  County  Court,  has  in  Beveral  instances  been 
constituted  a  tribunal  for  enquiry  into  matters  of  public 
concern,  which  may  nseftiUy  be  considered  in  the  order  of 
their  date.  It  posstsscs,  under  "  T!ic  Ballot  Act,  1872,"  the 
same  jurisdiction  over  the  ballot  papers  used  at  a  municipal 
election  as  the  House  of  Commons  exercises  with  respect  to 
ballot  papers  at  a  parliamentary  election.  This  jurisdiction 
will  be  the  subject  of  the  First  Chapter  of  this  Division.  In 
the  Second  Chapter  will  be  considered  the  jurisdiction  to 
enquire  into  the  competency  and  conduct  of  managers  of  coal 
mines  holding  certificates  under  "  The  Coal  Mines  Relation 
Act,  1872."  The  County  Court  is  also  made  the  tribunal, 
under  "  The  Explosives  Act,  1875,"  for  holding  enquiries  into 
accidents  caused  by  explosives  ;  and  these  enquiries  will  be  the 
subject  of  the  Third  Chapter  of  this  Division.  The  power 
iijsflC8Bc-d  by  till'  (.'ouiity  Court  to  make  orders  under  "  The 
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CHAPTER    I. 

JURISDICTION  AND  PROCEEDINGS  UNDER  "THE  BALLOT  ACT, 
1872,"   WITH  REGARD  TO  MUNICIPAL  ELECTIONS. 

The  Act  commonly  known  as  "  The  BaUot  Act,  1872  "  (35  V^\S^?.* 
&  36  Vict.  c.  33),  appb'es  both  to  parliamentary  and  to  municipal    .^  ^^  * 
elections.     It  gives  no  jurisdiction  to  the  County  Court  with  county  Court 
respect  to  Parliamentary  elections,  but  with  regard  to  Muni-  juriadiction 
dpal  elections  it  confers  upon  the  County  Court  a  jurisdiction  as  to  muni- 
which  it  is  the  subject  of  the  present  chapter  to  consider.  ^PjJ  ^*^"u^?' 

The  Act  contains  two  Schedules.     Of  these  Schedules  the  "entMj) 
first  relates  solely  to  Parliamentary  elections.    The  second  electiona. 
regulates  Municipal   elections,   and  by  reference  incorporates  Schedules  to 
many  of  the  provisions  contained  in  the  first  schedule.     With  Act. 
regard  to  both  these  schedules  it  is  directed  that : —  Schedules  to 

The  schedules  to  this  Act,  and  the  notes  thereto,  and  direc-  be  taken  as 
tions  therein,  shall  be  construed  and  have  effect  as  part  of  P*^  °^  *^o 
"  this  Act."— 35  &  3G  Vict.  c.  33,  s.  28.  ^ 

The  jurisdiction   given  to  the   County  Court  being  with  ^^^^ 
respect  to  Municipal  elections  only,  it  is  important  to  ascertain     ^       ' 
what  are  "  municipal  elections  "  within  the  meaning  of  the  ^  * . 
Act.     On  this  subject  it  is  declared  as  follows  : —  „  muiddpal 

"  In  this  Act—  election.'^ 

"The  expression  'municipal  borough'  means  any  place  xheBaUot 
"  for  the  time  being  subject  to  the  Municipal  Corpo-  Act^  1872, 
"  ration  Acts,  or  any  of  them  :  «.  29. 

"  The  expression  '  Municipal  Corporation  Acts '  means — 
"  (a.)  As  regards  England,  the  Act  of  the  session  of  the 
"  fifth  and  sixth  years  of  the  reign  of  King 
"  William  the  Fourth,  chapter  seventy-six, 
"  intituled  *  An  Act  to  provide  for  the  r^ula- 
"  *  tion  of  municipal  corporations  in  England 
"  '  and  Wales,'  and  the  Acts  amending  the 
"  same."— 85  &  36  Vict.  c.  83,  s.  29. 
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ne  poU  at  all  The  Act  requires  that  the  votes  at  all  municipal  and  other 
munid^  elections  be  taken  by  ballot.  This  is  provided  by  the  follow- 
'™  ™^>       ing  sections  of  the  Ace  :— 

be  tsksn  bj  "  In  ^^he  case  of  a  jioll  at  an  cIc(;tion  the  votes  shall  be  given 

ballot  papan.  "  by  ballot.  The  ballot  of  each  voter  shiilJ  consist  of  a  paper 
"  (in  this  Act  called  a  l>aIlot  paper)  showing  the  names  and 
"  description  of  the  candidates.  Each  ballot  paper  shall  have 
"  a  nuniber  printed  on  the  back,  and  Bhal!  have  attached  a 
"  counterfoil  with  the  same  number  printed  on  the  fece.  At 
"  the  time  of  voting,  the  ballot  paper  shall  be  marked  on  both 
"  sides  with  an  official  mark,  and  delivered  to  the  voter  within 
"  the  polhng  station,  and  the  number  of  such  voter  on  the 
"  register  of  voters  shall  bo  marked  on  the  counterfoil,  and  the 
"  voter  having  secretly  marked  his  vote  on  the  paper,  and 
"  folded  it  up  Bo  as  to  conceal  his  I'ote,  shall  place  it  in  a 
"  closed  box  in  the  presence  of  the  officer  prcEiding  at  the  poU- 
"  ing  station  (in  this  Act  called  '  the  presiding  officer ')  after 
"  having  shown  to  him  the  official  mark  at  the  back. 

"  Any  ballot  paper  which  haa  not  on  its  back  the  official 
"  mark,  or  on  which  votes  are  given  to  more  candidates  than 
"  the  voter  is  entitled  to  vote  for,  or  on  which  anything,  except 
"  the  said  number  on  the  back,  is  written  or  marked  by  which 
"  the  voter  can  be  idcntiiied,  shall  be  void  and  not  counted. 

"  After  the  close  of  tbc  poll  the  ballot  boxes  shall  be  sealed 
"  np,  so  as  to  prevent  the  introduction  of  additional  ballot 
"  papers,  and  shall  be  taken  charge  of  by  the  returning  officer, 
"  and  that  officer  shall,  in  the  presence  of  such  agenta,  if  any, 
"  of  the  candidates  as  may  be  in  attendance,  open  the  ballot 
''  boxes,  and  ascertain  the  result  of  the  poll  by  counting  the 
'*  votes  given  to  each  candidate,  and  shall  forthwith  declan  to 
"  be  elected  the  candidates  or  candidate  to  whom  the  majority 
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"  sions  of  this  Act  and  of  the  said  schedules  as  relate  to  or  are 
"  concerned  nith  a  poll  at  a  parliamentary  election  shall  apply 
"  to  a  poll  at  a  contested  municipal  election  :  Provided  as 
"  follows : — 

"  (1 . )  The  term  *  returning  officer '  shall  mean  the  mayor  or 

"  other  officer  who,  under  the  law  relating  to 

"  municipal  elections,  presides  at  such  elections  : 

"  (2.)  The  term  'petition  questioning  the  election  or 

"  '  return '  shall  mean  any  proceeding  in  which  a 

"  municipal  election  can  be  questioned  : 

#  *  *  #  # 

"  (5.)  No  return  shall  be  made  to  the  clerk  of  the  Crown 
"  in  Chancery  :  .  .  .  ."—35  &  ao  Vict.  c.  33, 
s.  20. 
The  poll  ha^nng  been  taken,  it  becomes  necessary  to  con-  How  ballot 
sider  how  the  ballot  papers  used  in  taking  it  are  to  be  disposed  J^['  *"" 
of.     Directions  on  this  subject  are  contained  in  Part  II.  of  the  ?T^°, 
Schedule  to  the  Act.   This  Part  II.  of  the  Schedule  commences  ^^^^ 
with  the  following  rule  : —  ^ J 

"In  the  appHcation  of  the  provisions  of  this  schedule  to  ruU6i, 
"  municipal  elections  the  following    modifications    shall    be 
"  made  : — 

**  (a.)  The  expression  *  register  of  voters '  means  the 
"  burgess  roll  of  the  burgesses  of  the  borough, 
"  or,  in  the  case  of  an  election  for  the  ward  of  a 
**  borough,  the  ward  list ;  and  the  mayor  shall 
**  provide  true  copies  of  such  register  for  each 
**  polling  station  : 
**  (^.)  All  ballot  papers  and  other  documents  which,  in 
**  tlie  case  of  a  parliamentary  election,  are  for- 
"  warded  to  the  clerk  of  the  Crown  in  Chancery, 
**  shall  be  delivered  to  the  town  clerk  of  the 
"  municipal  borough  in  which  the  election  is 
"  held,  and  shall  be  kept  by  him  among  the 
"  records  of  the  borough  ;  and  the  provisions  of 
"  part  one  of  this  schedule  with  respect  to  the 
**  inspection,  production,  and  destruction  of  such 
"  ballot  papers  and  documents,  and  to  the  copies 
"  of  such  documents,  shall  apply  respectively  to 
"  the  ballot  papers  and  documents  so  in  the 
"  custody  of  the  town  clerk,  with  these  modifi- 
"  cations ;  namely, 

"  (a.)  An  order  of  the  County  Court 
"  having  jurisdiction  in  the  borough,  or  any 
"  part  thereof,  or  of  any  tribunal  in  which  a 
"  municipal  election  is  questioned,  shall  be 
"  substituted  for  an  order  of  the  House  of 
"  Commons,  or  of  one  of  Her  Majesty's 
"  Superior  Courts ;  but  an  appeal  from  such 
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Hu  BaUot  "  County  Cuurt  may  be  had  in  like  maimer  as 

Act,  1872.  "  ill  other  caaea  in  such  County  Court  j 

^^h  "  (*■)  The  regulations  for  tne  inspection  of 

l^II'  "  documents  and  the  fees  for  the  supply  of 

"  copies  of  docnments  of  which   copies  are 

"  directed  to  be  supplied,  shall  be  prescribed 

"  by  the  council  of  the  borough  with  the  con- 

"  sent  of  one  of  Her  Majesty's  principal  secre- 

"  tariea  of  state ;  and,  subject   as  aforesaid, 

"  the  town  clerk,  iu  resptwt  of  the  custody 

"  and  destruction   of  the  ballot  papers  and 

"  other  documents  coming  into  his  poasesaiun 

"  in  pursuance  of  this  Act,  shall  be  subject  to 

"  the  directions  of  the  council  of  the  borough: 

"  (c.)  Nothing  in  this  schedule  witli  reBpc('.t  to  the  day  of 

"  the  poll  shall  apply  to  a  municipal  election." 

—85  &  3G  Vict.  e.  Ai.  Sched.  I.  Part  II.  r.  64. 

RdudvU  to  "  Ui)on  the  completion  of  the  connting,  the  returning  officer 

The  Boiibt       "  sliall  seal  up  in  separate  packets  the  counted  and  rejected 

Act,  "  ballot   papers.     He  shall  not  open  the  sealed   packet    of 

rule  37.  "  tendered  ballot  papers  or  marked  copy  of  the   register    of 

"  voters  and  counterfoils,  but  shall  pi-oceed,  in  the  presence  of 

"  the  agents  of  the  candidates,   to  verify  the  Imllot  paper 

"  account  given  by  each  presiding  officer,  by  comparing  it  nith 

"  the  number  of  ballot  papers  recorded  by  him  as  aforesaid, 

"  and  the  unused  and  spoilt  ballot  papers  in  his  [wsscssion,  and 

"  the  tendered  votes  list,  and  shall  re-seal  each  sealed  packet 

"  after  examination.    The  returning  officer  shall  report    to 

"  the  («)  '  town  clerk  of  the  municipl  borough  in  which  the 

"  '  election  iB  held '  the  result  of  such  verification,  and  shall,  on 

OTK-st,    allow    luiy   ai^L'iiU   uf    tin.'   t,'andidjit<;s,  bef'Ti.'  snch 
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*^  the  date  of  the  electieu  to  which  they  relate,  and  the  name  of 
"  the  county  or  borough  for  which  such  election  was  held  ;  and 
*^  the  term  poll  book  in  any  such  enactment  shall  be  construed 
"  to  include  any  document  forwarded  in  pursuance  of  this 
"  rule."— 35  &  36  Vict.  c.  33,  Schedule  I.  (Part  I.),  r.  88. 

"  The  (a)  *  town  clerk  of  the  municipal  borough  in  which  the  Schedule  to 
"  *  election  is  held,'  shall  retain  for  a  year  all  documents  The  Ballot 
"  relating  to  an  election  forwarded  to  him  in  pursuance  of  this  ^^t  1872, 
"  Act  by  a  returning  officer,  and  then,  unless  otherwise  directed  *^  ^• 
"  by  an  order  of  the  {h)  *  County  Court  having  jurisdiction  in 
"  *  the  borough  or  any  part  thereof,  or  any  tribunal  before 
**  *  which  a  municipal  election  is  questioned,'  shall  cause  them  to 
"  be  destroyed."— 35  &  36  Vict.  c.  33,  Schedule  I.  (Part  I.),  r.  89. 

"  No  person  shall  be  allowed  to  inspect  any  rejected  ballot  Schedule  to 
"  papers  in  the  custody  of  the  town  clerk  of  the  municipal  The  Ballot 
"  borough  in  which  the  election  is  held  (c),  except  under  the  ^^}^^* 
"  order  of  the  *  County  Court  having  jiuisdiction  in  the  borough  • 

"  *  or  any  part  thereof,  or  any  tribunal  in  which  a  municipal 
"  *  election  is  questioned '  {d\  to  be  granted  by  such  Court  on 
"  being  satisfied  by  evidence  on  oath  that  the  inspection  or 
"  production  of  such  ballot  papers  is  required  for  the  purpose 
**  of  instituting  or  maintaining  a  prosecution  for  an  offence  in 
"  relation  to  ballot  papers,  or  for  the  purpose  of  a  petition 
"  questioning  an  election  or  return ;  and  any  such  order  for 
"  the  inspection  or  production  of  ballot  papers  may  be  made 
"  subject  to  such  conditions  as  to  persons,  tune,  place,  and 
mode  of  inspection  or  production  as  the  {e)  ,  .  ,  .  Court 
making  the  same  may  think  expedient,  and  shall  be  obeyed 
by  the  *  town  clerk  of  the  municipal  borough  in  which  the 
election  is  held '  (/).  Any  power  given  to  a  Court  by  this 
rule  may  be  exercised  by  any  Judge  of  such  Court  at 
"  chambers."— 35  &  36  Vict.  c.  33,  Sched.  I.  Part  I.  r.  40  {g), 
"  No  person  shall,  except  by  order  of  the  '  County  Court 

(a)  The  words  in  the  original  rule  here  are  "  Clerk  of  the  Crown  in  Chancery," 
but  the  words  between  inverted  commas,  are  substituted  as  directed  by  Bule  64, 
Clause  {b)  set  out  above  on  ]p.  1213,  and  with  sect.  20  sub-sect.  6  of  the  Act, 
which  directs  that  on  a  Municipal  Election,  no  return  shaU  be  made  to  the  Clerk 
of  the  Crown  in  Chancery. 

(i)  The  words  in  the  original  are,  "  House  of  Commons,  or  under  the  order  of 
one  of  Her  Majesty's  Superior  Courts,**  but  the  words  between  inverted  commas 
are  substitutea  as  directed  by  Rule  64,  Clause  {b),  sub-clause  (a),  set  out  on 
p.  1213. 

(f)  The  words  in  the  original  rule  here,  are  "  the  Clerk  of  the  Crown  in 
Chancery,"  but  the  words  between  inverted  commas  are  for  convenience,  sub- 
stituted for  those  in  accordance  with  Kulc  64,  Clause  (6),  above  set  out.  and  with 
section  20,  sub-sect.  5  of  the  Act,  which  directs  that  on  a  Municipal  Election  no 
returns  shjaU  be  made  to  the  Clerk  of  the  Crown  in  Chancery. 

{d)  The  words  in  the  original  are,  **  House  of  Commons,  or  under  the  order  of 
one  of  Her  Majesty's  Superior  Courts,"  but  the  words  between  inverted  commas 
are  substituted  as  cLirected  by  Rule  64,  Clause  (b),  sub-clause  (a),  above  set  out. 

(e)  The  words  "House,  or,"  are  here  omitted. 

If)  See  ante,  note  (r). 

(^)  Asto  the  effect  of  this  rule,  see  Eeff,  v.  Beardsall^  L.  R.  1  Q,  B.  Div.  452. 
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"  'having  inrisdietion  in  the  borough  or  any  part  thereoF  (A),  or 
"  any  tribunal  having  cognizance  of  petitions  compluDing  of 
"  nndae  relnnifl  or  undae  elections,  open  the  sealed  packet  of 
"  connterfuils  after  the  same  has  been  once  sealed  up,  or  be 
"  allowt<l  to  insp.-ct  any  counted  liali'X  papers  in  the  cnstodj  of 
"  the  '  coivn  cUrk  of  the  municipal  borough  in  which  the  election 
"  '  id  held '  ( i> ;  snch  order  may  be  made  snbject  to  soch  conditions 
"  aa  to  persons,  iim^,  place,  and  mode  of  opening  or  iiiq>ection 
"  as  the  litj  .  .  .  .  [ril>unal  making  the  order  maj  think  ex- 
"  pedicnt  ;  providL'd  that  on  making  and  carrying  into  effect, 
"  anv  such  order,  care  shall  be  taken  that  the  mode  in  vhich 
"  any  particulaT  elector  has  voted  shall  not  be  discovered  nntQ 
"  he  has  been  proved  tc>  have  voted,  and  his  vote  has  been 
**  declared  by  a  ojmpetent  Court  to  In.-  invalid." — So  &  36  Vict, 
c.  33,  Sched.  I.  Part  !.  r.  41. 

"  All  docnments  fi>nvarded  by  a  returning  officer  in  pnrsa- 
**  auce  uf  this  Act  to  the  *  town  clerk  of  the  municipal  borough 
** '  in  which  the  election  is  held  '  ( /  >.  other  than  ballot  papers  and 
**  coonterfoils.  shall  be  open  lo  public'  inspection  at  snch  time 
"  and  nnder  such  regulations  as  may  \x  prescribed  by  the  'town 
** '  clerk  of  the  municipal  borough  in  which  the  election  is 
"  '  held  ■  (hi  ),  and  the  town  clerk  of  the  municipal  borough .  in 
"  which  the  election  is  held  (/ )  shall  supply  copies  of  or  extracts 
"  from  the  said  documents  U>  any  person  demanding  the  same, 
"  on  payment  of  such  fees  and  subject  lo  such  regulations  aa 
"  may  be  sanctiond  by  the  Treasury. 

"  ^Vhere  an  order  is  made  for  the  production  by  the  'town 
"  '  clerk  of  the  municipal  bt-rough  in  which    the   election  is 
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"  printed  number  and  havinof  a  number  marked  thereon  in 
"  writing,  shall  be  prima  facie  evidence  that  the  person  who 
"  voted  by  such  ballot  paper  was  the  person  who  at  the  time  of 
"  such  election  had  affixed  to  his  name  in  the  rejifister  of  voters 
"  at  such  election  the  same  number  as  the  number  written  on 
"  such  counterfoil."— 35  &  36  Vict.  c.  33,  Sched.  I.  Part  I.  r.  48. 

The  eflTect  of  the  abo\'e  pro^'i8ions  may  be  shortly  stated  as  Effect  of 
follows.  They  confer  jurisdiction  on  the  County  Court : — (l.)  To  ^^y^  pro- 
order,  subject  to  certain  conditions  which  the  Court  may  impose,  ^*<^'^- 
the  inspection  of  any  rejected  ballot  papers,  if  satisfied  by  evidence 
on  oath  that  the  inspection  or  production  of  such  l)allot  papers 
is  required  for  the  purpose  of  instituting  or  maintaining  a 
prosecution  for  an  offence  in  relation  to  ballot  papers,  or  for 
the  purpose  of  a  j)etition  questioning  an  election  or  return  (n) ; 
(2.)  To  order,  subject  to  certain  conditions,  sealed  packets  of 
counterfoils  to  be  opened,  and  for  the  inspection  of  counted 
ballot  papers  in  the  custody  of  the  clerk  of  the  Crown  in 
Chancery  (q). 

The  powers  of  a  County  Court,  under  this  statutory  rule,  have  Reg,  v. 
recently  been  discussed,  in  the  case  of  Reg,  v.  Beardsall  BeardsaU. 

In  that  case,  a  prosecution  had  been  instituted  against  a 
deputy-returning  officer  for  offences  mider  "  The  Ballot  Act, 
1872,"  it  was  held  that,  on  application  on  behalf  of  the  prose- 
cution, a  County  Court  Judge  had  power  to  make  an  order 
upon  the  town  clerk  of  the  borough,  directing  him  to  produce 
and  show,  for  the  purpose  of  the  said  prosecution,  certain 
rejected  ballot  papers,  and  spoilt  Ijallot  papers  relating  to  the 
polling  station  over  which  such  deputy-returning  officer  had 
presided,  and  to  open  the  sealed  packets  containing  those  docu- 
ments, and  the  marked  copy  of  the  register,  and  to  take  all 
such  proper  means  as  he  should  deem  necessary  in  order  that 
the  mode  in  which  any  particular  elector  had  voted  should  not 
be  discovered  ;  and  that  no  person  should  be  allowed  to  see  the 
face  of  the  comited  ballot  papers  (p). 

The  Ballot  Act,  1872,  is  not  one  of  the  Acts  specially  men-  Practice, 
tioned  in  "  The  County  Court  Rules  and  Orders,  1875."  It 
consequently  would  appear  to  follow  that  the  practice  in  cases 
under  it  is  governed  by  Order  XL.  (o),  which  directs  that 
under  statutes  not  otherwise  provided  for  in  the  rules  and 
orders  the  proceedings  may  be  either  by  petition  or  by  action, 
commenced  by  plaint  or  summons  in  the  ordinary  mode. 
Should  either  of  these  modes  of  proceedings  be  resorted  to  the 
practice  will  be  found  detailed  on  a  preceding  page.  It  is  sub- 
mitted that  under  rule  40,  above  set  out  (r),  an  order  may  also 
be  obtained  on  application  made  in  a  summary  way  to  a  County 
Court  Judge. 


(«)  35  &  36  Vict  e.  33,  first  schedule,  Part  I.  r.  40,  sec  ante,  p.  1215,  and 
T/ie  Queen  v.  Iteard»aU,  L.  K.  1  Q.  B.  1>.  452,  cited  infra, 
(o)  Ibid,  r.  4.1,  see  infra. 

Ip)  The  Qitten  v  BtanUall,  L.  R.  1  a  B.  D.  452. 
fe)  Set  out  in  full,  ante,  p.  887.  (>')  fiupruy  p.  1215, 

VOL.  II.  ^  ^  i 


COUNTY   COURT   PRACTICE.    [Bk.  V.— Div.  V. 

The  form  of  order  at  the  hearing  will  require  to  be  modified 
in  Bueh  caBO  nceordinjj  to  the  circumstances,  but  the  order 
mode  in  the  cise  of  U'-y.  v.  Jieardsall  (above  cited)  will  be 
fonnd  a  useful  general  precedent  {»). 

(>)  ThcFormofOnlcriii  the  iii«e  referred  tn,  won  as  foIloM's:— 
"  The  Ballot  Act.  1872. 

"  The  Corruiit  Pnu-tumi  (llunic-ipal  Elections)  Act,  1872.  In  the  County  Court 
*'  otChiiJiirp,  holdeu  at  Stockport,  the  25th  day  ofrcbnii        ■"" 

"  In  thn  matter  of  proswuti ■—  ' •■  " — '-' 

"  otliCT  offein'i'S  agninst  the  B 

"  m  presidinK  oHifpT  at  the  cleeiion  oi  lown  raunciiinrH  lomenron  nom»  waru, 

"  in  the  borough  of  Storkport,  hold  on  the  M  day  of  XovemhiT,  1875. 

"  Upon  hearing  Mr.  FmiiccB  Xewton  (olieitor  on  behalf  of  (ieorge  Masse;  the 
"  prosecutor,  nnd  the  siiid  Joseph  Uenrdaall,  and  being  aatisficd  by  evidetiee  on 
"  ooth  that  the  inepeetion  iind  prodi;ction  of  the  under-mentioned  election 
"  doeumenls  ore  required  for  the  purpose  nf  invcituting  or  nminlaining  a  priMe- 
"  eution  against  the  enid  Joseph  Bcunlsull.  far  an  offence  or  oSences  in  relation 
"  to  ballot  papers,  it  ia  orden'd  that  Mr.  Walter  Hyde,  the  torni  clerk  for  the 
"  said  bimugli  of  Storkpoit.  do  produce  and  show  for  inspection  to  the  said 
"  George  Mauer.  and  his  solicitor  Drugont,  on  Thursday,tlie2ndday  of  March, 
"  187G,  atsuch  hour  us  the  s-ildtownclerk  shall  appoint,  and  such  other  days  and 
"  hours  as  may  be  convenient  to  the  said  town  flerk,  at  the  Court  House,  in 
"  Vernon  Street,  in  the  snid  borough,  the  uiidrr-iuentioned  documonts  and 
"  papers,  and  alxo,  uder  being  served  with  a  Bunimona  or  subpcena  for  that 
"  purpose,  to  protluceand  show  tlie  same  for  ina])ection  at  sny  time  or  times  as 
"  niny  be  required  under  the  summons  or  BUhpteua  in  any  Court  us  eridenee  for 
'*  the  purpose  of  mnintaitiin!;  the  said  prosecutions  aguinst  the  said  Joseph 
"  ])eanl«ali  for  the  offences  nf.jresiiid. 

■■  I.  The  rejected  bullot  pu[ier8  relating  to  the  snid  election  for  Hcaton  Korrii 
"  Ward, 

"  2.  The  counterfoils  of  the  ballot  pop«re  m.irked  by  the  presiding  officer  in 


;ing  lo  the  » 
g  to  the  folion'ing  m 

.._ [stating  certain  numbers]. 

"  4.  The  spoilt  ballot  papers  reUting  to  the  unic  polling  station. 


Ijfails  [stating  certain  numbers]. 
-■"  "^-t  papers  reUting  lo 

■dered  for  the  purposes  aforesaid,  that  the  said  lown  clerk 
Mued  tlie  sealed  packets  containing  the  said  rejected  ballot 

'Wi^tU.Wh  jf  IliN  biilliit  p!i[iiir:i  uBi'il  111.  iK>lliuK  sliitiou  A  lo  B  re- 
•\  plcttion.  the  marked  lojiy  of  the  register  used  in  the  Si 
illot  papers,  tLc  spoilt  ballot  papera  relatini 
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CHAPTER  11. 

ENQUIRIES  UNDER    THE   COAL  MINES  REGULATION  ACT,   1872. 

"  The  Coal  Mines  Rej^ulation  Act,  1872"— 35  &  30  Vict.  Outline  of 
c.  70 — consolidates  and  amends  the  law  relating  to  the  regu-  ^.^^  ^^ 
lation  and  inspection  of  coal  mines,  mines  of  stratified  iron-  lation  Act, 
stone,  mines  of  shale,  and  mines  of  fire-clay  (a).  It  regulates  1872/* 
the  employment  in  mines  of  women,  young  persons,  and  chil- 
dren (b),  and  the  employment  of  persons,  in  contravention  of 
the  provisions  of  the  Act,  is  visited  with  penalties  (c).  More- 
over, the  Act  contains  a  series  of  regulations  as  to  the  mode  of 
working  mines,  and  provides  for  the  establishment  in  every 
mine  of  special  rules,  calculated  to  prevent  dangerous  accidents, 
for  the  guidance  of  persons  acting  in  the  management  of 
mines  (d).  A  copy  of  such  special  rules,  certified  by  an  in- 
spector under  the  Act,  is  made  evidence  of  such  special  iniles 
and  of  the  fact  that  they  are  duly  established  under  the  Act, 
and  have  been  signed  by  the  inspector  («).  Every  mine  is 
placed  under  the  control  and  daily  supervision  of  a  manager 
appointed  by  the  owner  or  agent  of  the  mine  (/),  and  such 
manager  must  be  regisUired  as  the  holder  of  a  certificate  of 
competency  under  the  Act,  which  is  granted  by  examiners  ap- 
pointed by  a  secretary  of  state  (g),  except  in  the  case  of  persons 
who  were  acting  as  managers  at  the  time  of  the  passing  of  the 
Act  as  to  whom  certificates  of  service  are  granted  by  a  secretary 
of  state  (7i).    A  secretary  of  state  may  direct  an  inquiry  into 

(ff)  See  Preamble ;  and  sec  sect.  3  and  sect.  70. 
fA  Part  I. 

eS  Sect.  15 ;  and  see  Part  III. 
(t)  Part  II. ;  and  see  sect.  62. 
e)  Sect.  59. 
/)  Sect.  26. 
ff)  Sects.  26  and  27. 
Sect.  31. 
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the  competency  of  certificated  managers,  as  will  presently  be 
seen  (t).  The  Act  provides  likewise  for  the  appointment,  by  a 
aecrctaiy  of  state,  of  inspectors  of  mines  (k).  Any  snch  in- 
apector  is  referred  to  in  the  Act  aa  an  inspector,  and  the 
inspector  of  a  district  means  the  inspector  who  ia  for  the  time 
being  assigned  to  the  district,  a  portion  of  the  United  Kinn;dom 
with  reference  to  which  the  term  is  UBed{i).  The  powers  and 
duties  of  inspectors  are  thng  defined  by  the  Act ; — 
Vowtn  o[  "  An  inspector  under  this  Act  shall  have  power  to  do  all  or 

inspectors.        «  any  of  the  following  things  ;  namely. 

The  Coal  "  (!■)  To  make  such  examination   and  inquiry   as   may 

^'^i^""  " '^  necessary  to  ascertain   whetner  the  pro- 

""      "  "  visions  of  this  Act  relating  to  mattera  above 

"  ground  or  IjcIow  ground  arc  complied  ivitb  in 
"  the  case  of  any  mine  to  which  this  Act 
"  applies  : 
(2.)  To  enter,  inspect,  and  examine  any  mine  to  which  ■ 
"  this  Act  applies,  and  every  part  thereof,  nt  all 
"  reasonable  times  by  day  and  night,  bat  bo  as 
"  not  to  im()ede  or  obstruct  the  working  of  the 
"  said  mine  : 
{i.)  To  examine  into  and  make  inquiry  respecting  the 
"  state  and  condition  of  any  mine  to  which  this 
"  Act  applies,  or  any  part  thereof,  and  the  venti- 
"  Ifttion  of  the  mine,  and  the  sufficiency  of  the 
"  special  rules  for  the  time  being  in  force  in  the 
"  mine,  and  all  mattera  and  things  connected 
"  with  or  relating  to  the  safety  of  the  persons 
"  employed  in  or  about  the  mine  or  any  mine 
"  contiguous  thereto : 
(4.)  To  esereiso  euth  other  powers  as  may  be  necessary 
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"  person,  such  inspector  may  give  notice  in  writing  thereof  to   The  Coal 
"  the  owner,  agent,  or  manager  of  the  mine,  and  shall  state  Mines  Megu- 
in  such  notice  the  particulars  in  which  he  considers  such   ^^  ^^' 
mine,  or  any  part  thereof,  or  any  matter,  thing,  or  practice,  '  *' 

"  to  be  dangerous  or  defective,  and  require  the  same  to  be 
"  remedied ;  and  unless  the  same  be  forthwith  remedied  the 
inspector  shall  also  report  the  same  to  a  Secretary  of  State. 

If  the  owner,  agent,  or  manager  of  the  mine  objects  to 
remedy  the  matter  complained  of  in  the  notice  he  may, 
"  within  twenty  days  after  the  receipt  of  such  notice,  send  his 
'*  objection  in  writing,  stating  the  grounds  thereof,  to  a  Secre- 
"  tary  of  State  ;  and  thereupon  the  matter  shall  be  determined 
*•  by  arbitration  in  manner  provided  by  this  Act ;  and  the  date 
"  of  the  receipt  of  such  objection  shall  be  deemed  to  be  the 
"  date  of  the  reference. 

"  If  the  owner,  agent,  or  manager  fail  to  comply  either  with 
"  the  requisition  of  the  notice,  where  no  objection  is  sent 
*'  within  the  time  aforesaid,  or  with  the  award  made  on  arbitra- 
*'  tion,  within  twenty  days  after  the  expiration  of  the  time  for 
'*  objection  or  the  time  of  making  of  the  awiU'd  (as  the  case 
'*  may  be),  he  shall  be  guilty  of  an  offence  against  this  Act,  and 
**  the  notice  and  award  shall  respectively  be  deemed  to  be 
*'  WTitten  notice  of  such  offence. 

"  Provided  that  the  Court,  if  satisfied  that  the  owner,  agent, 
*'  or  manager  has  taken  active  measures  for  complying  with  the 
notice  or  award,  but  has  not,  with  reasonable  diligence,  been 
able  to  complete  the  works,  may  adjourn  any  proceedings 
taken  before  them  for  punishing  such  offence,  and  if  the 
'*  works  are  completed  within  a  reasonable  time,  no  penalty 
**  shall  be  inflicted. 

"  No  person  shall  be  precluded  by  any  agreement  from  doing 
"  such  acts  as  may  be  necessary  to  comply  with  the  provisions 
of  this  section,  or  be  liable  under  any  contract  to  any  penalty 
or  forfeiture  for  doing  such  acts." — 35  &  30  Vict.  c.  7(>,  s.  46. 
"  The  owner,  agent,  or  manager  of  every  mine  to  which  this  Plans  of  mines 
Act  applies  shall  keep  in  the  office  at  the  mine  an  accurate  ^  ^  ^®P* 
"  plan  of  the  workings  of  such  mine,  and  showing  the  workings  ^^  owner, 
"  up  to  at  least  six  months  previously.  '  ^   . 

"  The  owner,  agent,  or  manager  of  the  mine  shall  produce  to  'MiJ^gavr 
an  inspector  under  this  Act  at  the  mine,  such  plan,  and  shall,  latum  Adt 
"  if  requested  by  the  inspector,  mark  on  such  plan  the  progress  i872, «.  47. 
"  of  the  workings  of  the  mine  up  to  the  time  of  such  produo- 
"  tion,  and  shall  allow  the  inspector  to  examine  the  same  ;  but 
"  the  inspector  is  not  hereby  authorised  to  make  a  copy  of  any 
part  of  such  plan. 

"  If  the  owner,  agent,  or  manager  of  any  mine  to  which  this 
Act  applies  fails  to  keep  such  plan  as  is  prescribed  by  this 
section,  or  wilfully  refuses  to  produce  or  allow  to  be  examined 
"  such  plan,  or  wilfully  withholds  any  portion  of  any  plan,  or 
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"  conceals  any  part  of  the  workings  of  hia  mine,  or  produces 
"  an  imperfect  or  inaccurate  plan,  unless  he  shows  that  he  was 
"  ignorant  of  such  concealment,  imperfection,  or  inaccuracy, 
"  he  shall  be  f^ilty  of  an  olfeuce  against  this  Act ;  and,  for- 
"  ther,  the  inspector  may,  by  notice  in  writing  (whether  a 
"  penalty  for  such  offence  has  or  has  not  been  inflicted),  re- 
"  quire  the  owner,  i^jcnt,  or  manager  to  cause  an  accurate 
"  plan,  such  as  is  prescribed  by  this  section,  to  be  made  within 
"  a  reasonable  time,  at  the  expense  of  tJic  owner  of  the  mine, 
"  on  EL  scale  of  not  less  than  a  scale  of  two  chains  to  one  inch,  or 
"  on  such  other  scale  as  the  plan  then  used  in  the  mine  is 
"  conatnicted  on. 

"  If  the  owner,  agent,  or  maiinjrer  fail  within  twenty  days,  or 
"  such  further  time  as  may  be  shown  to  be  necessary,  after  the 
"  requisition  of  the  inBi)cctor  to  make  or  cause  to  be  made  such 
"  plan,  he  shall  he  guilty  of  an  offence  against  this  Act." — 
35  &  36  Vict.  c.  10,  s.  i7. 

"  Every  inspector  under  this  Act  shall  make  an  annual 
"  Import  of  his  proceedings  during  the  preceding  year  to  a 
"  Secretary  of  State,  which  report  shall  be  laid  before  both 
"  Houses  of  Parliament. 

"  A  Secretary  of  State  may  at  any  time  direct  an  inspector 
"  to  make  a  special  report  with  rcsjiect  to  any  accident  in  a 
"  mine  to  which  this  Act  applies,  which  accident  has  caused 
"  loss  of  life  or  personal  injtiry  to  any  person,  and  in  such  case 
"  shall  cause  snt'h  report  to  be  made  public  at  such  time  and 
"  in  such  manner  as  he  thinks  expedient," — 35  &  36  Vict, 
c.  76,  s.  48. 

The  jurisdiction  of  the  County  Com'ts,  under  "The  CVsU 
Minea  Act,"  may  be  summarised  in  a  very  few  words.    The 
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"  point  by  such  County  Court  Judge,  metropoli- 
"  tan  police  magistrate,  stipendiary  magistrate, 
"  or  otner  person  or  persons,  as  may  be  directed 
"  by  the  Secretary  of  State,  and  either  alone  or 
**  with  the  assistance  of  any  assessor  or  assessors 
"  named  by  the  Secretary  of  State  : 

"  (2.)  The  Secretary  of  State  shall,  before  the  commence- 
"  ment  of  the  inquiry,  furnish  to  the  manager  a 
"  statement  of  the  case  upon  which  the  inquiry 
"  is  instituted : 

"  (3.)  Some  person  appointed  by  the  Secretary  of  State 
"  shall  undertake  the  management  of  the  case  : 

**  (4:.)  The  manager  may  attend  the  inquiry  by  himself,  his 
"  counsel,  attorney,  or  agent,  and  may,  if  he 
"  think  fit,  be  sworn  and  examined  as  an  ordinary 
"  \ntne8S  in  the  case  : 

**  (5.)  The  persons  appointed  to  hold  the  inquiry,  in  this 
"  Act  referred  to  as  the  Court,  sliall,  upon  the 
conclusion  of  the  inquiry,  send  to  the  Secre- 
tary of  State  a  report  containing  a  full  statc- 
"  ment  of  the  case,  and  their  opinion  thereon, 
"  and  such  report  of,  or  extracts  from  the 
"  evidence,  as  the  Court  think  fit : 

"  (6.)  The  Court  shall  have  power  to  cancel  or  suspend 
"  the  certificate  of  the  manager,  if  they  find  that 
"  that  he  is  by  reason  of  incompetency  or  gross 
"  negligence,  or  of  his  having  been  convicted  of 
"  an  offence  against  this  Act,  unfit  to  discharge 
"  his  duty  : 

"  (7.)  The  Court  may,  if  they  think  fit,  require  a  manager 
"  to  deliver  up  his  certificate,  and  if  any  manager 
"  fail,  without  suificient  cause  to  the  satisfiiction 
"  of  the  Court,  to  comply  with  such  requisition, 
"  he  shall  be  liable  to  a  penalty  not  exceeding 
**  one  hundred  pounds.  The  Court  shall  hold 
"  a  certificate  so  delivered  until  the  conclusion 
"  of  the  investigation,  and  shall  then  either 
"  restore,  cancel,  or  suspend  the  same,  according 
"  to  their  judgment  on  the  case  : 

"  (8.)  The  Court  shall  have  for  the  purpose  of  the  inquiry, 
"  all  the  powers  of  a  court  of  summary  junsdic- 
"  tion,  and  all  the  powers  of  an  inspector  under 
"  this  Act  (w). 

"  (9.)  The  Court  may  also,  by  summons  under  their 
**  hands,  require  the  attendance  of  all  such  persons 
"  as  they  think  fit  to  call  before  them  and  examine 
"  for  the  purpose   of   the  inquiry,  and  every 

(w)  As  to  powers  and  duties  of  Inspectors,  see  ante,  pp.  1220—1222, 
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"  person  eo  summoned  slial]  be   allowed  such 

"  expenses  as  would  be  allowed   to  a.  iritneaa 

"  attending  on  subpoena  before  a  court  of  record  { 

"  and  in  case  of  dispute  as  to  the  amount  to  be 

"  allowed,   the  same  shall  be  referred   by   the 

"  Court  to  a  master  of  one  of  the  superior  Courts, 

"  who,  on  request  under  the  hands  of  the  membere 

"  of  the  Court,  shall  ascertain  and  certify  the 

"  projier  amount  of  such  expenses." — 35  &  8C 

Vict.  c.  7C,  s.  32. 

"The  Coal  Mines  Regulation  Act,  1872,"  as  will  presently 

be  seen  («),  provides  that  "  T/if  Secrelary  of  State  may,  if  he 

"  think  Jit,  pay  to  the  members  of  the  Court  of  Inquiry,  including 

'*  ant/  assessors,  such  remvnerntion  as  he  may,  with  the  consent 

"  of  the  Treasury  appoint."    It  is  submitted  that  the  County 

Court  Judge  comes  within  the  seope  of  this  enactment,  though 

not  espressly  named. 

Proceedings  under  the  Act,  against  a  manager,  are  commenced 
by  the  inspector,  or  any  other  person,  making  a  representation 
of  misconduct  against  such  manager  to  a  Secretary  of  State  (o). 
If  the  Secretary  of  State  thinks  fit,  he  acts  upon  the  repre- 
sentation so  made  to  him  and  causes  an  inquiry  to  be  made 
into  the  manager's  conduct,  as  provided  by  the  Act  {p). 

As  we  have  seen  (y)  the  Court  of  Inquiry  may,  by  summons 
under  their  hands,  require  the  attendance  of  all  such  persons  as 
they  think  fit  to  call  before  them  and  examine  for  the  purpoee 
of  the  inquiry,  and  every  person  so  summoned  shall  be  allowed 
such  expenses  as  would  w  allowed  to  a  witness  attending  on 
subpana  before  a  Court  of  Record ;  and  in  case  of  dispute  as  to 
the  amount  to  be  allowed,  the  same  shall  be  referred  by  the 
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management  of  the  case  (u).  And  it  is  also  provided  that  the 
manager  may  attend  the  inquiry  by  himself,  his  counsel, 
attorney,  or  agent,  and  may,  if  he  think  fit,  be  sworn  and 
examined  as  an  ordinary  witness  in  the  case  (x).  And  at  the 
time  the  Court  may,  if  they  think  fit,  require  the  manager  to 
deliver  up  his  certificate,  and  his  refusal  to  comply  with  the 
requisition  of  the  Court  in  this  respect  renders  him  liable  to  a 
penalty  not  exceeding  £100  (y).  The  Court  holds  the  certifi- 
cate so  delivered  until  the  conclusion  of  the  investigation,  and 
shall  then  either  restore,  cancel,  or  suspend  the  same,  according 
to  their  judgment  on  the  case  (2). 

The  Court  has  power  to  cancel  or  suspend  the  certificate  of 
the  manager,  if  they  find  that  he  is  by  reason  of  incompetency 
or  gross  negligence,  or  of  his  having  been  convicted  of  an 
offence  against  this  Act,  unfit  to  discharge  his  duty  (a). 

Power  over  the  costs  of  the  inquiry  is  given  by  the  following  The  Coal 
enactment : —  Mines  Regvr 

"  The  Court  may  make  such  order  as  they  think  fit  respecting  hiwn  Ad, 
"  the  costs  and  expenses  of  the  inqniry,  and  such  order  shall,  ^^*^%  «•  33. 
"  on  the  apphcation  of  any  party  entitled  to  the  benefit  of  the 
'*  same,  be  enforced  by  any  Court  of  summary  jurisdiction  as  if 
"  such  costs  and  expenses  were  a  penalty  imposed  by  such  Court. 

"  The  Secretary  of  Stat«  may,  if  he  think  fit,  pay  to  the 
"  members  of  the  Court  of  Inquiry,  including  any  assessors, 
"  such  remuneration  as  he  may  with  the  consent  of  the  Treasury 
**  appoint. 

"  Any  costs  and  expenses  ordered  by  the  Court  to  be  paid  by 
**  a  Secretary  of  State,  and  any  remuneration  paid  under  this 
"  section,  shall  be  paid  out  of  moneys  provided  by  Parliament." 
—85  &  80  Vict.  c.  7(5,  s.  38. 

Upon  the  conclusion  of  the  inquiry  the  Court  sends  to  the 
Secretary  of  State  a  report  containing  a  full  statement  of  the 
case,  and  their  opinion  thereon,  and  such  report  of  or  extracts 
from  the  evidence,  as  the  Court  shall  think  fit  (ft). 

Provision  for  the  recording  the  cancellation,  or  suspension  of  Cancellation 
a  certificate  is  made  as  follows : —  or  suspension 

"  Where  a  certificate  of  a  manager  is  cancelled  or  suspended  °^  *  certifi- 
"  in  pursuance  of  this  Act,  a  Secretary  of  State  shall  cause  such  ^j^^d^ 
*'  cancellation  or  suspension  to  be  recorded  in  the  register  of  -^   ^  ', 
''  holders  of  certificates.  ^  ^^^ 

**  A  Secretary  of  State  may  at  any  time,  if  it  is  shown  to  iJi^Ad"^ 
*'  him  to  be  just  so  to  do,  renew  or  restore,  on  such  terms  as  he  1872  a.  34. 
**  think  fit,  any  certificate  which  has  been  cancelled  or  suspended 
''  in  pursuance  of  this  Act.** — 85  &  86  Vict.  c.  76,  s.  84. 

(u)  35  &  36  Vict.  c.  76,  8.  32,  subsect.  (3),  ante,  p.  1223. 

(x)  Ib.j  subsect.  (4),  mite,  p.  1223. 

(y)  35  &  36  Vict.  c.  76,  8.  32,  Bubeect.  (7),  ante,  p.  1223. 

(?)  lb. 

la)  3o  &  36  Vict.  c.  76,  8.  32,  subsect.  (6),  ante,  p.  1223. 

(A)  Ib.y  subacct.  (5),  ante,  p.  1223. 
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CHAPTER  III. 

ENQUIRIES   UXDER  "THE   EXPLOSIVES  ACT,  1875." 

The  statute  law  now  containa  various  minnte  regulations  as 
to  csploBivc  BubstJiiicos ;  such  regulations  relate  tOike  to  ttc 
man ufuct lire  and  to  the  storage  of  such  enhstancGS. 

An  Aetof  Parliament  passed  in  the  year  1873  (38  Vict, 
c.  17),  contains,  for  the  moBt  part,  the  provisions  now  in  force 
with  regard  to  e-^ploBives,  A  short  title  is  given  the  Act  by 
tbc  following  seetioii  of  it : — 

"This  Act  may  iie  cited  as  'The  Explosives  Act,  1875.'" 
—38  Vict.  c.  17,  s.  I. 

Tbc  Act  in  <]ucEtion  also  contains  tJic  following  interpretation 
clause : — 

"  This  Act  shall  apply  to  gunpowder  and  other  explosiTes  as 
defined  by  tbi.s  aectiuu. 
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from  the  operation  of  the  Act.  Thus,  government  magasrines, 
&c.  {b),  and  floating  magazines  in  the  Mersey  (c),  are  within 
this  exemption.  And  there  is,  likewise,  a  saving  clause  for 
rocket  and  fog  stations,  &c.  (rf),  for  rockets,  gunpowder,  &c., 
on  board  ship  in  compliance  ^vith  17  &  18  Vict.  c.  104  («),  and 
for  masters  of  ships  and  carriers  in  case  of  emergency  (/). 

"The  Explosives  Act,  1875,"  is  divided  into  four  parts,  of 
which  Part  I.  contains  the  law  relating  to  gunpowder,  and 
Part  II.  the  law  relating  to  oi/t^n'  explosives  ;  while  Part  III. 
treats  of  the  administration  of  law  ;  and  Part  IV.  is  headed 
"  Supplemental  Provisions,  Legal  Proceedings,  Exemptions,  and 
Definitions." 

With  regard  to  gunpowder,  **  The  Explosives  Act,  1875,"  — Ab  to  gnn- 
regulates  its  manufacture  and  the  mode  of  keeping  it  (g),  and  po^^er. 
provides  that  a  new  factory  or  magazine  shall  not  be  established 
except  on  the  site,  and  in  the  manner  specified  in  a  license  for 
the  same  granted  by  the  Act  (h).  Existing  factories  and  maga- 
zines for  gunpowder  do  not  lawftiUy  exist  within  the  meaning 
of  the  Act,  unless  the  occupier  thereof  obtain,  in  manner  pro- 
vided by  the  Act,  what  is  termed  a  continuing  certificate,  in 
respect  of  sucli  factory  or  magazine  (i).  The  Act  also  pro- 
vides for  fhe  licensing  and  regulation  of  consumers'  stores  for 
gunpowder  (k),  regulates  the  retail  dealing  with  gunpowder  (/), 
and  contains  restrictions  with  regard  to  the  sale  (m)  and  con- 
veyance (ft)  of  gunpowder. 

With  regard  to  explosives  other  than  gnnpmvdery  "  The  Ex-  — Ab  to  ex- 
plosives Act,  1875,"  provides  that,  subject  to  the  provisions  of  ?^^~  ^^^^ 
rart  II.  of  the  Act,  the  provisions  of  Part  I.  relating  to  gun-  powder.^" 

?3wder  shall  apply  to  every  other  description  of  explosive  {oY 
art  II.,  however,  modifies  to  a  certain  extent,  and  as  regwxis 
explosives  other  than  gunpowder,  the  provisions  of  Part  I. 
relating  to  gunpowder  {j)).  It  empowers  the  Queen,  by  Order 
in  Council,  to  prohibit  the  manufacture,  importation,  storage, 
and  carriage  of  specially  dangerous  explosives  {q) ;  and  it  con- 
tains provisions  in  favour  of  certain  manufacturers,  dealers  (r), 

[h)  38  Viet.  c.  17,  8.  97. 

[c)  lb.,  8.  99. 

[d)  lb.,  8.  98. 
r)  Ib.,i.  101. 

(J)  lb.  8.  100. 
{a)  Purtl. 
Th)  Sect.  6. 
(i)  Sect.  14. 
{k)  Sect8.  15,  19. 
(0  Sects.  21,  22. 
(m)  Sects.  30—32. 
hi)  Sects.  33—38. 
lo)  Sect.  39. 
f^)  Sect.  40. 
\q)  Sect.  43. 
(r)  Sects.  44—50. 
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and  with  record  to  the  application  of  the  Act  to  existing  fac> 
tones  and  magazineg  ("). 
— A»  to  ap-  In  order  that  the  provisions  of  "  The  Explosives  Act,  1875," 

poIntmeDt  of     may  be   effectually  carried  out,  government  inspectors  are 
inspeotoiB.         authoriBed  to  be  appomted  (0- 

Esteneive  powers  are  conferred  (h).    The  principal  of  snch 

powers  are  as  follow  : — 

—Power to  "A  government  inspector  shall  have  power  to  make  SQch 

enter  od  and      «  examination  and  inquiry  as  may  be  necessary  to  ascertain 

tonSsnd         "  wii'^t'icr  this  Act  is  complied  with,  and'for  that  purpose, — 

■lores  of  "(1-)  ^^  ^'^J  enter,  iuspccC,  and  examine  any  factory, 

exploHiTCL  "  magazine,  or  store  of  any  explosive,  and  every 

The  Erpla-  "  part  thereof,  at  all  times  by  day  and  Dlght, 

liva  Ad,  "  but  80  as  not  to  nnneecssarily  impede  or  ob- 

1875, 1.  55.  "  struct  the  work  in  such  factory,  murine,  or 

"  store,  and  may  make  inquiries  as  to  the  obser- 

"  vance  of  this  Act,  and  all  matters  and  things 

"  relating  to  the  safety  of  the  public,  or  of  the 

"  persons  employed  in  or  about   such  factory, 

"  magazine,  or  store  ;  and 

"  (2.)  He  may  enter,  inspect,  and  esamine  any  premises 

"  registered   nnder    this   Act,  and   every   part 

"  thereof,  in  which  any  explosive  is  kept,  or  is 

"  reasonably  snpjKiaed  by  him  to  be  kept,  at  all 

"  reasonable  times  by  day  ;  and 

"  (-"}.)  He  may  require  the  oecnpier  of  any  factory,  maga- 

"  zinc,  store,  or  premises  which  he  is  entitled, 

"  nnder  this  section,  to  enter,  or  a  person  cm- 

"  ployed  by  such  occupier  therein,  to  give  him 

■  samples  of  any  cxplnsive  or  ingredients  of  a 
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this  Act,  shall  be  hable  to  a  penalty  not  exceeding  one  hundred 
pounds  for  each  offence." — 38  Vict.  c.  1 7,  s.  55. 

In  addition  to  the  powers  conferred  upon  government  in-  —Other 
spectors  by  this  section,  they  arc  authorised,  (1)  to  search  for  powers, 
explosives  when  in  a  ])lace  in  contravention  of  the  Act  (x) ; 
(2)  to  seize  and  detain  explosives  which  are  liable  to  forfei- 
ture (ij) ;  (3)  to  inspect  and  examine  at  any  time  the  wharf, 
carriage,  ship,  or  boat  of  any  carrier,  or  other  person,  who  con- 
veys goods  for  hire,  or  of  the  occupier  of  any  factory,  maga- 
zine, or  store,  or  of  the  importer  of  any  exi)losive,  on  or  in 
which  wharf,  carriage,  shij),  or  boat  he  has  reasonable  cause  to 
suppose  an  explosive  to  be,  for  tlic  purpose  of  or  in  course  of 
conveyance,  but  so  as  not  to  obstruct  business  without 
necessity  (z), 

A  section  in  "  The  Explosives  Act,  1875,"  requiring  notice  to  —Notice  of 
be  given  of  accidents  connected  with  explosives,  is  as  follows : —  accidents  by 

"Whenever  there  occurs  any  accident  by  explosion  or  by  fire  explosion  on 
"  in  or  about  or  in  connexion  with  any  factory,  magazine,  or  J^j^to 
"  store,  or  any  accident  by  explosion  or  by  fire  causing  loss  of  be  given  to 
"  life  or  personal  injury  in  or  about  or  in  connexion  with  any  the  Secretary 
"  registered  premises,  the  occupier  of  such  factory,  magazine,  of  State. 
"  store,  or  premises  shall  forth\vith  send,  or  cause  to  be  sent,   The  ExpUh 
"  notice  of  such  accident,  and  of  the  loss  of  life  or  personal  ^ives  Act, 
"  injury  (if  any)  occasioned  thereby  to  the  Secretary  of  State.  ^®^^^  *•  ^^* 
"  A  notice  of  any  accident  of  which  notice  is  sent  in  pursuance 
"  of  this  section  to  a  government  inspector  need  not  be  sent  to 
"  any  inspector  or  sub-inspector  of  factories  or  any  inspector  of 
"  mines. 

"  Where  in,  about,  or  in  connexion  with  any  carriage,  ship, 
**  or  boat,  either  conveying  an  explosive,  or  on  or  from  which 
"  an  explosive  is  being  loaded  or  unloaded,  there  occurs  any 
"  accident  by  explosion  or  by  fire,  causing  loss  of  life  or  per- 
"  sonal  injury,  or  if  the  amount  of  explosive  conveyed  or  being 
"  80  loaded  or  unloaded  exceeds  in  the  case  of  gunpowder  half 
"  a  ton,  and  in  the  case  of  any  other  explosive  the  prescribed 
"  amount,  any  accident  by  explosion  or  by  fire,  the  owner  or 
"  master  of  such  carriage,  ship,  or  boat,  and  the  owner  of  the 
"  explosive  conveyed  therein,  or  being  loaded  or  unloaded 
"  therefrom,  or  one  of  them,  shall  forthwith  send,  or  cause  to 
**  be  sent  notice  of  such  accident,  and  of  the  loss  of  life  or 
"  personal  injury,  if  any,  occasioned  thereby,  to  the  Secretary 
"  of  State. 

"  Every  such  occupier,  owner,  or  master  as  aforesaid  who 
"  fails  to  comply  with  this  section,  shall  be  liable  to  a  penalty 
"  not  exceeding  twenty  pounds." — 38  Vict.  c.  17,  s.  63. 

(x)  Sect.  73. 
(y)  Sect.  74. 
(2)  Sect.  75. 
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/■■BttiM  Tbe  Act.  by  a  aihtKiiceiit  Kvdon.  ojq&cb  jnnsdicdon  npon 

«*^*»  ttie  CtinitT  Coon  iii  hid.  if  »i  direcwd  iir  a  .Secretarr  of 

^SmZu,  S*"*^  *"  eiu^nirT  into  iny  accitknc  uf  which,  by  the  aection 
if  vte^  fcj  jn«  *t  '>ac,  n-jdce  is  required  w  be  ei*^en  lo  the  Secretazy  of 
HtmaSaam'  Stue.  The  puTcT  Ui  hiAd  iOL-h  ia<|airT  is  cooferred  by  the 
*"T.""  »-       fbODwins  atcd'jo  : — 

^*|^*  "l?^  -  The  A^cnazj  n(  Scue  may  direct  ui  inquiry  to  be  made 

,._,        *■  by  «  miTeniinent  inspett-.-r  into  the  canse  of  any  accident 

^-     ^T"       **  which  is  caused  by  an  esptoeioa  or  fire  citbH-  in  conoection 

18(5, *WL      "  ^^  ^^y  eif-kave,  or  of  which  notice  ie  required  by  this 

-  Act  to  be  ^ven  to  the  ik-vrtxarj  of  State  ;  and  where  it 

"  a^^tears  to  the  Secretary  of  .Scaie.  either  before  or  after  the 

"  comoKQceinent  of  any  sach  inqaity.  that  a  more  formal  in- 

"  TeatigatioQ  of  ihe  acodent.  and  of  the  causes  thereof,  and  of 

"  the  circtnn£tance«  attending   the   rame.   ie    expedient,   the 

"  Secretary  of  State  may  by  order  direct  soch  investi^ion  to 

**  be  held,  and  with  respect  to  sach  inqniry  and  investigation 

•^  the  foUowins  proviHons  shall  have  effect : 

"  (1.)  The  Secretary  of  State  may,  by  the  eame  or  any 
"  Eabeetjoent  order,  appoint  any  peraou  or  per- 
'■  sons  possessing  1*^  or  gpccia]  knowledge  to 
"  afisigt  the  Government  iiiBi«ctor  in  holding  the 
-  formal  investigation,  or  may  direct  the  Connty 
"  Conrt  judge,  stipendiary  magistrate,  metro- 
"  pditan  pohce  magistrate,  or  other  person  or 
'*  persons  named  in  the  same  or  any  subsequent 
"  order,  to  hold  the  same  with  the  assistance  of 
'•  a  Government  itispector  or  any  other  assessor 
'*  or  asseseors  named  in  the  order  : 
*"  (2.)  TJie  pers.-.i]s  h-lV::<-  :^!iy  -'i.-',  r..i-:i,;,l  iti\.  ^Mlmmou 
'■  (in  this  section  rclerrei!  to  as  the  Court)  shall 
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"  hands  require  the  attendance  of  all  such 
"  persons  as  they  think  fit  to  call  before  them 
"  and  examine  for  the  said  purpose,  and  may 
"  for  such  purpose  require  answers  or  returns 
"  to  such  inquiries  as  they  think  fit  to 
"  make  : 

"  (f .)  They  may  require  the  production  of 
"  all    books,  papers,  and    documents   which 
they  consider  important  for  the  said  pur- 
pose : 

(d.)  They  may  administer  an  oath,  and 
"  require  any  person  examined  to  make 
"  and  sign  a  declaration  of  the  truth  of  the 
^^  statements  made  by  him  in  his  examina- 
"  tion : 

"  (e,)  Persons  attending  as  witnesses  before 

"  the  Court  shall  be  allowed  such  expenses  as 

"  would  be  allowed  to  witnesses  attending  before 

"  a  Court  of  record  ;  and  in  case  of  dispute 

"  as  to  the  amount  to  be  allowed,  the  same 

"  shall  l>e  referred  by  the  Court  to  a  master  of 

"  one  of  the  superior  Courts,  who,  on  request 

"  under  the  hands  of  the  members  of  the 

"  Court,  shall  ascertain  and  certify  the  proper 

"  amount  of  such  expenses  : 

"  (4.)  The  Government  inspector  making  an  inquiry  into 

"  any  accident,  and  the  Court  holding  an  in- 

"  vestigation  of  any  accident  under  this  section, 

"  shall  make  a  report  to  the  Secretary  of  State, 

"  stating  the  causes  of  the  accident,  and  all  the 

"  circumstances  attending  the  same,  and  any 

"  observations  thereon,  or  on  the  evidence  or  on 

"  any  matters  arising  out  of  the  inquiry  or  in- 

"  vestigation  which  he  or  they  think  ri^sit  to 

"  make  to  the  Secretary  of  State,  and  the  Secre- 

"  tary  of  State  shall  cause  every  such  report  to 

"  be  made  public  in  such  manner  as  he  thinks 

"  expedient : 

"  (5.)  All  expenses  incurred  in  and  about  an  inquiry  or 

"  investigation    under    this    section    shall    be 

"  deemed  to  be  part  of  the  expenses  of  the 

"  Secretary  of  State  in  carrying  this  Act  into 

"  execution ;  and 

(6.)  Any  person  who  without  reasonable  excuse  (proof 

"  whereof  shall  lie  on  him)  either  fails,   after 

"  having  had  the  expenses  (if  any)  to  which  he 

*'  is  entitled  tendered  to  him,  to  comply  with 

"  any  summons  or  requisition  of  a  Court  holding 

"  an  investigation  under  this  Act,  or  prevents 
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"  or  iinpo<Io3  finch  Court   in  the  cxecntion  of 

"  their  duty,  shall  for  every  such  offence  incur  & 

*■  penalty  not  exccedinir  ten  ponnds,  and  in  the 

"case  of  a  foilure  to  cf^mply  with  a  requisition 

"  for  making  any  return    or   producing    any 

"  docnnient,  not  cxccedinf;  ten   pounds  during 

'•  every  day   that    such    failure    continues." — 

38  Vict.  c.  17,  B.  «0. 

The  jurisdiction  of  the  County  Conrt  judge,  under   the 

above  section,  only  arises,  it   will  be  observed,  when  he  ia 

directed  by  the  Secretary  of  State  to  hold  an  inquiry  ;  in 

short,  the  authority  of  snc-h  Judge  is  aokhj  derived  from  the 

order  of  the  Secretary  of  State,  and  he  cannot  bold  snch  an 

inquiry,  mtro  tiiolu,  or  at  the  request  of  any  other  person  ttuin 

the  Secretary  of  State.     It  is  also  to  be  noticed  that   the 

power  of  the  Secretary  of  State  himself  to  direct  an  inquiry  is 

somewhat  limited,  for  his  power  only  extends  over  accidents 

"  cansed  by  an  explosion  or  fire  either  in  connection  with  any 

"  explosive,  or  of  which  notice  is  required  by  this  Act  to  be 

"  given  to    the    Secretary  of  State.'      Section    OU    of  "  The 

Explosives  Act,  1875,"  provides  that  "the  Conrt  shall  have 

"  for  the  purposes  of  such  investigation  all  the  powers  of  a 

"  Court  of  Summary  Jurisdiction  when  acting  as  a  Conrt  in 

"  hearing  informations  for  offences  against  this  Act,  and  all 

"  the  powers  of  a   Government   inspector  under  this  Act," 

This  provision  appears  to  be  somewhat  \"ague,  though  it  ia 

doubtless  very    comprehensive.     The    following   sections    of 

"The  Explosives  Act,  1 87S,'' indicate  what  are  the  powers 

expressly  conferred  by  the  Act  upon  a  Court  of  Sommaiy 

Jurisdiction. 

■'  Every  otlenee  under  tills  Act  may  be  proseeiiti-d  and  every 
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"  any  period  nofc  exceeding  six  months." — 38  Vict.  c.   17, 
B.  91. 

"Where  a  person  is  accused  before  a  court  of  summary  Power  of 
"  jurisdiction  of  any  offence  under  this  Act,  the  penalty  for  offender  in 
'*  which  offence  as  assigned  by  this  Act,  exclusive  of  forfeiture,  ^^^  ^<» 
"  exceeds  one  hundred  pounds,  the  accused  may,  on  appearing  |^  t^ed  on 
"  before  the  court  of  sunmiary  jurisdiction,  declare  that  he  indictment 
"  objects  to  be  tried  for  such  offence  by  a  court  of  summary  and  not  by 
"  jurisdiction,  and  thereupon  the  court  of  summary  jurisdic-  fJ'^mary 
"  tion  may  deal  with  the  case  in  all  respects  as  if  the  accused  3""^*^**^°- 
"  were  charged  with  an  indictable  offence  and  not  an  offence  ^!^  Explo- 
"  punishable  on  sunmiary  conviction,  and  the  offence  may  be  1075     no 
**  prosecuted   on  indictment   accordingly." — 38  Vict.  c.   17,         >  •     • 
8.  92. 

"  If  any  party  feels  aggrieved  by  any  summary  order  made  Appeal  to 
"  by  a  court  of  summary  jurisdiction  under  this  Act,  or  by  any  quay^r         ^ 
"  order  or  conviction  made  by  a  court  of  summary  jurisdiction  ^^*®'*^- 
"  in  determining  any  complaint  or  information  under  this  Act,  ^  Explo- 
"  by  which  order  or  conviction  the  sum  adjudged  to  be  paid,  fo-?!     qq 
**  including  costs,  and  including  the  value  of  any  forfeiture,  '  ^ 

**  exceeds  twenty  pounds,  the  party  so  aggrieved  may  appeal 
"  therefrom  to  quarter  sessions,  m  manner  provided  with  respect 
^^  to  an  appeal  to  quarter  sessions  by  section  one  hundred  and 
**  ten  of  the  Act  01  the  session  of  the  twenty-fourth  and  twenty- 
**  fifth  years  of  the  reign  of  Her  present  Majesty,  chapter  ninety- 
^  six."— 88  Vict.  c.  17,  s.  98. 

"  Where  the  owner  or  master  of  a  ship  or  boat  is  adjudged  to  IJiftress  of 
**  pay  a  penalty  for  an  offence  conmaitted  with  or  in  relation  to      ^^' 
**  such  gnip  or  boat,  the  Court  may,  in  addition  to  any  other  ^^  Explo- 
**  power  they  may  have  for  the  purpose  of  compelling  payment  fg.^      95 
•*  of  such  penalty,  direct  the  same  to  be  levied  by  distress  or  »  <•     • 

'^  arrestment  and  sale  of  the  said  ship  or  boat  and  her  tackle." 
—38  Vict.  c.  17,  B.  95. 

"  All  penalties  imposed  in  pursuance  of  this  Act  by  a  court  Application  of 
**  of  summary  jurisdiction  upon  the  prosecution  of  a  Govern-  dUwwaTo?**^ 
**  ment  inspector  shall,  notwithstanding  anything  in  any  other  fo^^rea. 
**  Act,  be  paid  into  the  receipt  of  Her  Majesty's  Exchequer,  in   fpj^^  Exftdo- 
**  such  manner  as  the  Treasury  may  from  time  to  time  direct,  ^,^  ^/ 
**  and  be  carried  to  the  Consolidated  Fund.  1875, «.  96. 

"  Any  explosive  or  ingredient  forfeited  in  pursuance  of  this 
**  Act  may  be  sold,  destroyed,  or  otherwise  disposed  of  in  such 
**  manner  as  the  Court  declaring  the  forfeiture,  or  the  Secretary 
**  of  State,  may  direct,  and  the  proceeds  of  any  such  sale  or 
^^  disposal  shall  be  paid,  applied,  and  accounted  for  in  hke 
**•  manner  as  penalties  under  this  Act. 

"  The  receptacle  containing  any  such  explosive  or  ingredient 
**  may  be  forfeited,  sold,  destroyed,  or  otherwise  disposed  of,  in 
**  like  manner  as  the  contents  thereof. 

**  The  provisions  of  Part  Three  of  this  Act  with  respect  to 
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an  esploeiTe,  or  ingredient  of  an  exj)]oBive,  seized  in  pursnance 
of  thiB  Act,  and  to  the  officer  seizing,  removing,  detaining, 
keeping,  or  conveying,  or  otiierwise  dealing  with  the  same, 
shall  apply  to  any  explosive  and  ingredient  declared  by  any 
Court  to  be  forfeited,  and  to  the  officer  removing,  detaining, 
keeping,  conveying,  selling,  destroying,  or  otherwiM  dia- 
poBiDg  of  the  same. 

"  The  Court  declaring  the  forfeitnre,  or  the  Secretaiy  of 
State  directing  the  sale  or  other  difposal  of  any  forfeited 
explosive  or  ingredient,  and  the  receptacles  thereof,  may 
require  the  owner  of  such  explosive  or  ingredient  to  per- 
mit the  use  of  any  ship,  boat,  or  carriage  containing  such 
explosive  or  ingredient  for  the  purpose  of  suoh  gale  or  disposal, 
upon  payment  of  a  reasonable  compensation  for  the  same,  to 
be  determined  in  case  of  dispute  by  a  court  of  suntmary 
jurisdiction  ;  and  where  the  explosive  or  ingredient  is  directed 
to  be  destroyed,  the  owner  and  the  person  having  possession 
of  such  explosive  or  ingredient,  and  the  owner  and  master  of 
the  ship,  boat,  or  carriage  containing  the  same,  or  some  or  one 
of  them,  shall  destroy  the  same  accordingly,  and  if  the  Court 
or  Secretary  of  State  so  order,  the  ship,  boat,  or  carriage  may 
be  detained  imtil  the  same  is  so  destroyed ;  and  if  the 
Secretary  of  State  is  satisfied  that  default  has  been  made 
in  complying  with  any  Buch  direction  by  him  or  by  a  Court, 
and  that  the  detention  of  the  ship,  boat,  or  carriage  will  not 
secure  the  safety  of  the  public,  and  that  it  is  impracticable, 
having  regard  to  the  safety  of  the  public  or  of  ^e  persona 
employed  in  such  destruction,  to  eHect  the  same  without 
using  such  ship,  Iwat,  or  cairiage,  or  othervnse  dealing  with  such 
ship,  boat,  or  carriage,  ia  hke  manner  as  if  it  were  a  receptacle 
forfeited  under  this  Act,  the  S 
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without  reasonable  excuse,  to  comply  with  any  such  summons 
or  requisition,  shall  for  every  offence  incur  a  penalty  not  ex- 
ceeding £10  (d).  Provision  is  made  for  the  expenses  of 
witnesses  (e). 

The  Court  hkewise  has  power  to  require  the  prdduction  of  —Power  to 
all  books,  papers,   and  documents  which  they  consider  im-  require  pro- 
portant  for  the  investigation  (/).    And  in  case  of  a  failure  to  ^^^^^  ^ 
comply  with  a  requisition  for  making  any  return,  or  producing 
any  document,  the  person  guilty  of  the  same  is  liable  to  a 
penalty  not  exceeding  £10  during  every  day  that  such  failure 
continues  (g). 

An  inquiry  under  the  Act  is  required  to  be  held  in  open  Trial  and 
Court,  in  such  manner  and  under  such  conditions  as  the  Court  judgment. 
may  think  most  effectual  for  ascertaining  the  causes  and  circum- 
stances of  the  accident,  and  enabling  them  to  make  the  report 
in  this  section  mentioned  (h). 

The  Court  itself  is  composed  of  the  County  Court  Judge  and  —Tribunal  to 
the  Government  inspector,  or  any  other  assessor  or  assessors  conduct 
named  in  the  order  of  the  Secretary  of  State  (t).  inquiry. 

The  Court  has  power,  in  addition  to  those  already  stated  (k),  —Power  to 
to  administer  an  oath  and  require  any  person  examined  to  make  *^j?i|*^*®' 
and  sign  a  declaration  of  the  truth  of  the  statements  made  by  °* 
him  in  his  examination  (/). 


d)  38  Vict.  c.  17,  s.  66,  subsoct.  (6),  atife,  pp.  1231—1232. 
"   lb.,  subscct.  (3)  (e),  ante,  pp.  1230—1231. 
)  Ib.y  Bubsect.  (3)  (r),  ante,  pp.  1230—1231. 


[e)  lb.,  subscct.  (3)  (e),  ante,  pp.  1230—1231. 

'    (r),  ante,  j>p.  12^ 
lb.,  subsect.  (6),  ante,  pp.  1231—1232. 


lb.,  eubseet.  (2),  ante,  p.  1230. 
lb.,  subsect.  (1),  ante,  p.  1230. 
Ante,  p.  1232  et  seq. 
0  38  Yict.  c.  17,  8.  66,  subsect.  (3)  (rf),  ante,  p.  1230. 
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PROCEEDINGS  UNDER  STATUTES  RELATING  TO 
MATTERS  OF  PUBLIC  CONCERN. 


CHAFTEE   IV. 


RiTen  pm- 
t»Jlnti<ni. 

TKt  Riven 
PoUtdim 
Aa,  I»76. 


Short  tide. 
«.  1. 

lotarpTVUtia: 

The  Riven 


It  has  been  the  en(kavour  of  modern  lejpslation  to  secnre,  aa 
far  aa  possible,  that  rivers  ^hall  not  in  futare  be  pollated,  and 
especially  that  no  new  aources  of  pollation  shall  henceforvard 
be  created. 

The  legislation  upon  this  subject  is  contained  in  an  Act  of 
Parliament  (3'J  &  4(1  Vict,  c.  75),  which  was  paaaed  in  the  year 
187C.  A  short  title  is  given  to  this  Act  by  the  following 
section  in  it : — 

"This  Act  may  bo  cited  for  all  pnrpoees  as  'The  Rivos 
"  Pollution  Prevention  Act,  187G.'"— 39  &  40  Vict,  c  75,  B.  1. 

The  Act  also  containa  the  following  interpretation  clanse : — 

"  In  this  Act,  if  not  inconsiBtcnt  with  the  context,  the  fiil- 
vintr   tf^rms  have    the  meaninErg   hereinafter  respectively 
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"  In  the  metropolis  as  defined  by  *  The  Metropolis 
"  Management  Act,   1855,'    any  local    authority 
"  acting  in  the  execution  of  *  The  Nuisances  Re- 
"  moval   for  England  Act,  1855/  and  the  Acts 
"  amending  the  same  ; 
"  Elsewhere  in  England,  any  urban  or  rural  sanitary 
"  authority  acting  in  the  execution  of  *  The  Public 
"  Health  Act,  1875.'  "—39  &  40  Vict.  c.  75,  s.  20. 
The  Act  contains   the   following  saving  clauses,  by  which  Btmng  clauses 
certain  rights  and  powers  are  excluded  from  its  operation  : —      of  the  Act. 
"  The  powers  given  by  this  Act  shall  not  be  deemed  to  pre-  The  Riven 
"  judice  or  affect  any  other  rights  or  powers  now  existing  or  Pollution 
"  vested  in  any  person  or  persons  by  Act  of  Parliament,  law,  or  ^<^y  IS76, 
"  custom,  and  such  other  rights  or  powers  may  be  exercised  in  *•  ^^* 
'*  the  same  manner  as  if  this  Act  had  not  passed  ;  and  nothing 
"  in  this  Act  shall  legalise  any  act  or  default  which  would  but 
"  for  this  Act  be  deemed  to  be  a  nuisance  or  otherwise  contrary 
"  to  law  :  Provided  nevertheless,  that  in  any  proceedings  for 
"  enforcing  against  any  person  such  rights  or  powers  the  Court 
"  before  which  such  proceedings  are  pending  shall  take  into 
"  consideration  any  certificate  granted  to  such  person  under 
**  this  Act."— 39  &  40  Vict.  c.  75,  s.  16. 

**  This  Act  shall  not  apply  to  or  affect  the  lawful  exercise  of  IcL, ».  17. 
"  any  rights  of  impounding  or  diverting  water." — 39  &  40 
Vict.  c.  75,  s.  17. 

"  Nothing  in  or  done  under  this  Act  shall  extend  to  interfere  Id., ».  18. 
"  with,  take  away,  abridge,  or  prejudicially  affect  any  right, 
power,  authority,  jurisdiction,  or  privilege  given  by  *The 
Thames  Conservancy  Acts,  1857  and  1864,'  or  by  *The 
Thames  Navigation  Act,  1866,'  or  by  *  The  Lea  Conservancy 
Act,  1868,'  or  any  Act  or  Acts  extending  or  amending  the 
**  said  Acts  or  either  of  them,  or  affect  any  outfall  or  other 
works  of  the  Metropolitan  Board  of  Works  (although  beyond 
the  metropolis)  executed  under  *  The  Metropolis  Management 
Act,  1855,'  and  the  Acts  amending  or  extending  the  same,  or 
take  away,  abridge,  or  prejudicially  affect  any  right,  power, 
**  authority,  jurisdiction,  or  privilege  of  the  Metropolitan ^oard 
"  of  Works."— 39  &  40  Vict.  c.  75,  s.  18. 

"  Where  any  local  authority  or  any  urban  or  rural  sanitary  jd  $  m 
**  authority  has  been  empowered  or  required  by  any  Act  of      *  *     * 
**  Parliament  to  carry  any  sewage  into  the  sea  or  any  tidal 
waters,  nothing  done  by  such  authority  in  pursuance  of  such 
enactment,  shall  be  deemed  to  be  an  offence  against  this  Act." 
—39  &  40  Vict.  c.  75,  s.  19. 

It  has  been  remarked  (a),  with  reference  to  this  Act,  that :  Scope  of  the 
"  The  scheme  of  this  Act  is,  speaking  generally,  to  prohibit  Act. 
altogether  the  putting  of  solid  matters  into  streams  ;  to  prohibit 

(a)  Soe  Fitzgerald*6  "  Riven  PoUution  Frercntion  Act,  1876,"  p.  4. 
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the  efvr.th 

iT.-,..    - 

pi-Iich-^as ; 

;    I"    ■^' 

KirtTcarjk 

o>mT  corET  nucricE.  [Bi- t.— dit.  t- 


■IT  S --^t^S  of  81 

■  f  2:i-::is:^  ibt  ado{>don  of  the  1 
>>''•:  ci^fif  f-L^"  r«ij<lcTmg  huTukfls  pol- 
-■ax  •  'f  it^va^t  ukI  napn&claring  pc^- 
d  ■n  tii^;:Li-  a:  ii.-:  iy.-j  -f  lie  j«*:ns  cf  the  Act,  and  in  the 
<s0e  '/f  ct:iiiriL'  p>.'II'^::'.iiL$  :  asi  to  pixivide  a  che^  aiid  readj 
C'jcijtT  Gi'^in  p-noas  f.T  tnfjicias  the  pwiaons  of  the 
Act.'' 

Th*:  »>y^  of  ibt  Art,  as  j::s  inii-TKtd.  is  cwried  into  effect 
l>T  (Rruiin  EjCA-iJic  tr'JtAai-.tu  which  it  impoaes.  Theae  an 
o^/ntainM  in  Farte  1..  II..  and  III.  of  the  Acc 

Part  I.,  which  is  i^izL-iTistA  of  one  tfrtiam  onh*,  expbinB  the 
law  ae  vi  tbfid  laar^tis.  The  sectioii  dealing  with  chis  anbiect 
isasf'-ll'-ws:— 

"  Even*  p'jHton  who  puis  or  canses  to  be  pnC  or  to  ftH  or 
"  kn>jwiii^]v  permits  f)  Ije  [-Qt  or  i->  fall  or  to  be  carried  into 
"  aoT  aream.  so  as  either  eidsH-  or  in  combination  with  other 
"  similar  acts  of  the  same  w  aay  other  person  to  interfere  with 
"  it*  dee  flow,  or  to  pxllctc  its  waters,  ihe  solid  reHtm  of  anj 
"  manarattorr,  manafactJTng  p^:«s6  or  qiMrrr,  or  any  rabt»Hli 
"  or  ctn'len!.  or  anr  other  waste  or  anr  pntrid  solid  maita, 
"  shall  m  dcc-nitd  to  have  commiited  as  offence  against  this 
«  Art. 

"  In  provin;:  interftrtnce  wi;h  the  dneHow  of  anj  stream,  or 
"  in  pn^ving  the  jiollution  uf  any  stream.  eTidence  maj  be 
"  given  of  reptated  acta  which  togethCT  caase  such  interl^«nce 
"  or  pjllntion,  although  each  act  taken  by  itself  may  not  be 
"  Btrnji-ic-nt  for  that  purpiee.'"— 39  &  4<>  Vic*,  c,  75.  b.  2. 

It  is  to  l>e  noticed  that  this  section  wonld  aj^iear  to  deal 

U  vAui  iiuillrr  ijntmiUij.      For.  il   U  Jlililj  uv-iL  ;t.;it    Lb<.Xl;:rIl 
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wonld  appear  to  render  a  person  liable  not  for  his  own  acts 
only,  but  likewise  for  the  acts  of  other  ])ersons  who  are  in  his 
employment,  provided  he  "  knowingly  permits  "  such  acts,  and 
even,  therefore,  it  would  seem,  though  he  did  not  expressly 
authorise  such  acts.  At  all  events,  the  words  used,  as  has 
been  pointed  out(f),  are  sufficient  to  "meet  the  case  of  persons 
who  place  solid  matter  on  land  in  such  a  position,  that  it 
will  be  washed  into  a  stream  by  floods." 
The  present  section  also  facilitates  the  proof  of  obstruction 
or  pollution  of  a  stream  by  providing  that  "  evidence  may  he 
"  given  of  repeated  acts  which  toget/ter  cause  such  interference  or 
"  pollution,  although  each  act  taken  by  itself  may  not  be  suffi- 
"  dent  for  that  purpose  " 

Part  II.  of  the  Act  deals  with  the  "  Law  as  to  Sewage 
Pollutions*'  Like  Part  I.  it  consists  of  a  single  section,  which 
is  as  follows : — 

"  Every  person  who  causes  to  foil  or  flow  or  knowingly  Prohibitions 
permits  to  fall  or  flow  or  to  be  carried  into  any  stream  any  •s^p**  diain- 
solid  or  liquid  sewage  matter,  shall  (subject  as  in  this  Act  J^^^^ 
"  mentioned)  be  deemed  to  have  committed  an  offenc*e  against  aewen. 
"  this  Act.  ji^  Rivers 

"  Where  any  sewage  matter  falls  or  flows  or  is  carried  into  PolltUion 
"  any  stream  along  a  channel  used,  constructed,  or  in  process  Act,  1876, 
"  of  construction  at  the  date  of  the  passing  of  this  Act  for  the  «.  3. 
purpose  of  conveying  such  sewage  matter,  the  person  causing 
or  knowingly  permitting  the  sewage  matter  so  to  fell  or  flow 
"  or  to  be  carried  shall  not  be  deemed  to  have  committed  an 
**  offence  against  tfcis  Act  if  he  shows  to  the  satisfaction  of  the 
Court  having  cognisance  of  the  case  that  he  is  using  the  best 
practicable  and  available  means  to  render  harmless  the  sewage 
matter  so  falling  or  flowing  or  carried  into  the  stream. 

Where  the  Local  Government  Board  are  satisfied  after 
"  local  inquiry  that  further  time  ought  to  be  granted  to  any 
"  sanitary  authority,  which  at  the  date  of  the  passing  of  this 
Act  is  discharging  sewage  matter  into  any  stream,  or  per- 
mitting it  to  be  so  discharged,  by  any  such  channel  as  afore- 
**  said,  for  the  purpose  of  enabling  such  authority  to  adopt  the 
"  best  practicable  and  available  means  for  rendering  harmless 
"  such  sewage  matter,  the  Local  Government  Board  may  by 
"  order  declare  that  this  section  shall  not,  so  far  as  regards  the 
"  discharge  of  sewage  matter  by  such  channel  be  in  operation 
**  until  the  expiration  of  a  period  to  be  limited  in  the  order. 

"  Any  order  made  under  this  section  may  be  from  time  to 
•*  time  renewed  by  the  Local  Government  Board,  subject  to 
**  such  conditions,  if  any,  as  they  may  see  fit. 

A  person  other  than  a  sanitary  authority  shall  not  be 
guilty  of  an  offence  under,  this  section  in  respect  of  the 

(0  Fitzgcrald*B  "  Rivera  PoUution  Prerention  Act,  1876,"  p.  18. 
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— Unless  the 
best  jjrac- 
ticablc  and 
available 
means  taken 
to  render  the 
sewage  harm- 
less. 


— As  to  which, 
certificate  may 
be  granted  by 
an  inspector. 

Th^  Rivers 
PoUutioji 
Act,  1876, 
8.  12. 


— Inspectors 
under  Act 
have  i>ower 
to  insjioct 
places  and 
to  examine 
witnesses,  kc. 

Tlie  Rivers 
Pollution 
Act,  1876, 
s.  15. 

And  direc- 
tions may  be 
given  as  to 
c(wts  of  any 
inquiiy. 


*'*'  pairing  of  sewage  matter  into  a  stream  alon^  a  drain  com- 
municating with  any  sewer  belonging  to  or  unaer  the  contnd 
of  any  sanitary  authority,  provided  he  has  the  sanction  of 
the  sanitary  authority  for  so  doing." — 89  &  40  Vict.  c.  75, 
6.  3. 

The  prohibition  contained  in  the  above  section  is,  howevor, 
as  regards  channels  in  use  at  the  date  of  the  Act,  not  abeolnte, 
and  (loos  not  apply  where  the  best  practicable  and  avaUable 
means  have  been  taken  to  render  the  sewage-matter  harmleaBi 
And  in  conjunction  with  the  above  enactment  there  must  be 
read  the  following  sections  which  provide  a  ready  means  of 
obtaining  proof  that  *Hhe  best  practicable  and  available 
'Mneans"  have  been  taken  to  render  the  sewage  hannlett. 
The  sections  referred  to  provide  as  follows  : — 

"  A  certificate  granted  by  an  inspector  of  proper  qnalifici- 
"  tions  appointed  for  the  purposes  of  this  Act  by  the  Local 
^*  Government  Board  to  the  effect  that  the  means  used  ftr 
''  rendering  harmless  any  sewage-matter  or  poisonons,  nozioni, 
'*  or  polluting  sohd  or  liquid  matter  fidling  or  flowing  ot  canied 
'^  into  any  stream,  are  the  best  or  only  practicable  and  availaUe 
*•"  means  under  the  circimfistances  of  the  particular  case,  shall 
''  in  all  Courts  and  in  all  proceedings  under  this  Act  be  oondn- 
*^  sive  evidence  of  the  fact ;  such  certificate  shall  oontinoe  in 
'^  force  for  a  period  to  be  named  therein,  not  exceeding  two 
**•  years,  and  at  the  expiration  of  that  period  may  be  lemewa' 
"  for  the  like  or  any  less  period. 

*'*'  All  expenses  incurred  in  or  abont  obtaining  a  certifiote 
"  under  this  section  shall  be  paid  by  the^  appUcant  for  the 
"  same. 

"  Any  person  aggrieved  by  the  grant  or  the  withholding  rf 
"  a  certificate  under  this  section  may  appeal  to  the  Lw 
**  (government  Board  against  the  decision  of  the  inspectOTjan^l 
"  the  board  may  either  confirm,  reverse,  or  modify  his  decifflon» 
and  may  make  such  order  as  to  the  party  or  parties  by  ^i^ 
the  costs  of  the  appeal  are  to  be  borne  as  to  the  said  boiri 
"  may  appear  just." — 89  &  40  Vict.  c.  75,  s,  12. 

*'  InsiKJctors  of  the  Local  Government  Board  shall,  for  tl* 
"  purposes  of  any  inquiry  directed  by  the  board  under  this  Ac^ 
''  have  in  relation  to  witnesses  and  their  examination,  the  pw* 
'*  duction  of  papers  and  accounts,  and  the  inspection  of  pl'Otf 
"  and  matters  required  to  be  inspected,  similar  powers  to  tiw* 
'*  which  the  inspectors  of  the  said  board  have  under  'The 
''  Public  Health  Act,  1875,'  for  the  purposes  of  that  Act'— 
39  &  40  Vict.  c.  75,  s.  15. 

The  Local  Government  Board  may  make  orders  aa  to  the 
osts  inciured  by  them  in  relation  to  inquiries  instituted  to 
"  them  under  this  Act,  and  as  to  the  parties  by  whom  wen 
"  costs  shall  be  borne  ;  and  every  such  order  and  every  orftf 
^'  for  the  payment  of  costs  made  by  the  said  board  onderftc- 
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''  tion  twelve  of  this  Acfc  may  be  made  a  rale  of  Her  Majesty's  The  Riven 

**  High  Comrt  of  Justice.'*— 89  &  40  Vict.  c.  75,  s.  14.  PoUution 

Again,  the  prohibition  contained  in  section  3  has  no  applica-  -^<^»  1876, 

tion  to  a  person  whose  sewage — though  otherwise  within  the  *' 

prohibition — ^passes,   with  the  consent  of  a  local  authority,  rr^''"*if" 

through  a  drain  belonging  to  such  local  authority  and  so  gets  pi^jB^tSong, 

into  a  stream.  a  sewer  be- 

8nbject  to  the  two  modifications  just  pointed  out,  i.e.  those  longing  to  a 
as  to  the  use  of  old  drains  and  of  drains  belonging  to  a  sanitary  ^^  autho- 
aathority,  the  effect  of  section  12  of  the  Act  appears  to  be  as  "^^' 
follows :  the  section  prohibits  solid  or  liauid  aewage-matler  ^®^  ^^. 
ODljr,  from  being  introduced  mto  streams.    Like  the  preceding  p^;S>H^'°" 
section  the  present  enactment  is  directed  against  permissive  drainage  into 
acts  as  well  as  against  those  which  are  active.    But,  unlike  the  streams. 
preceding  section,  it  does  not  prohibit  siich  a  fall  or  flow  of 
the  prohibited  matter  as  will  amount  to  an  obstruction  or  polJu- 
Hon  of  a  stream.     For  the  offence  is  complete  no  matter  what 
qoaotity  has  been  introduced  into  the  stream.  Consequently,  no 
proof  01  obstruction  or  pollution  need  be  given  in  cases  under 
the  present  section. 

Part  III.  of  the  Act  deals  with  the  '^  Law  as  to  Manufac-  Prohibition 
htring  and  Mining  Pollutions'*    It  consists  of  three  sections,  *gain«t  letting 
which  are  in  the  following  terms  :—  ITn^;  n^!"^ 

"Every  person  who  ^uses  to  fall  or  flow  or  knowingly  ^^^ 
**  permits  to  fidl  or  flow  or  to  be  earned  into  any  stream  any  factories. 
**  poiaonons,  noxious,  or  polluting  liquid  proceeding  irom  any  The  River* 
^nctory  or  manuDEictunng  process  shaU  (subject  as  in  this  Pollution 
*  Act  mentioned)  be  decmea  to  have  committed  an  offence  Act,  1876, 
against  this  Act  '-  '^* 

**  Where  any  such  poisonous,  noxious,  or  polluting  liquid  as 
aforesaid  falls  or  flows  or  is  carried  into  any  stream  along  a 
sbannel  used,  constructed,  or  in  process  of  construction  at 
he  date  of  the  passing  of  this  Act,  or  any  new  channel  con- 
tracted in  substitution  thereof,  and  having  its  outfall  at  the 
une  spot,  for  the  purpose  of  conveying  such  Hquid,  the 
arson  causing  or  knowingly  permitting  the  poisonous,  noxi- 
10,  or  polluting  liquid  so  to  rail  or  flow  or  to  be  carried  shall 
t  be  deemed  to  have  committed  an  offence  against  this  Act 
he  shows  to  the  satisfaction  of  the  Court  having  cogni- 
ice  of  the  case  that  he  is  using  the  best  practicable  and 
lonably  available  means  to  render  harmless  the  poisonous, 
ions,  or  polluting  liquid  so  falling  or  flowing  or  carried 
the  stream."— 39  &  40  Vict.  c.  75,  s.  4. 
very  sanitary  or  other  local  authority  having  sewers  under 
-  control  shall  give  facilities  for  enabling  manufacturers 
n  their  district  to  carry  the  liquids  proceeding  from  their 
ies  or  manufiicturing  processes  into  such  sewers  : 
)vided  that  this  section  shall  not  extend  to  compel  any 
ry  or  other  local  authority  to  admit  into  their  sewers 
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"  joHiitis  ftt  eera^  matter  into  m  sovaia  akas  ■  drain  com- 

**  lUiiuiiivtini!'  vith  asv  ^a'er  t»-li-iii<nni'  to  or  imder  the  oontnl 

^  'A  any  eauitarv  anihiTity.  fTovided  be  h»  the  auKdcn  tjt 

*•  the  stuiiiary  anth'-'ritv  f^r  to  doing." — 39  &  40  Vict,  c  75, 

b.  3. 

— Unl^  tk         The  [TobiViinoD  (K>ntained  in  the  above  section  i&  howenii 

bcEi  ime-  a$  ri:^>ird«  channels  in  use  a:  the  dale  of  the  Act,  not  abecdote, 

^^ili^        and  iJ'f^  not  ai-ply  whert  the  bea  pnctkaUe  and  anilabfe 

DHuu  «^*«      nit-aiis  have  littn  taken  tu  render  the  seTage-mstur  hannkaL 

to  Ruder  tbe     Au'l  in  c^ninnction  with  the  above  enaamenl  there  must  be 

■engB  harm-     rijiad  the  f  jlloirins  aec'dons  which  provide  a  readj  nteana  of 

'**■■  oliiaiuins    proof    that    ~  the    beet   prafticaUe    and    avaUaUe 

"iDeaos"  have   been  taken    to   render   the  sewage  hannleai. 

The  Bwtions  referred  lo  prijvide  as  foUowB : — 

"  A  unilicate  granted  by  an  ingpector  of  proper  qnalifica- 

**  tiong  appointed  f'r  the  purp>:i»«  of  this  Act  by  the  Local 

*'  (jovenunent  Board  to  the  eSect  that  the  means   naed   for 

•■  rendering  harmltse  any  sewage-matter  or  pdsonooa,  noxions, 

*■  or  polluting  »>iid  or  liquid  matter  falling  or  flowing  or  carried 

'^  into  any  uream,  are  the  best  or  only  practicable  and  available 

'-  meatiB  under  the  eimimstant.'ee  of  the  particalar  case,  shall 

"  in  all  Courts  and  in  all  procoedings  under  this  Act  be  condn- 

"  eive  evidence  of  the  fact ;  such  certificate  shall  continue  in 

"  force  for  a  period  to  be  named  therein,  not  eioeeding  two 

*•  ycara,  and  at  the  expiration  of  that  period  may  be  renewed 

"  for  the  like  or  any  less  period. 

— Aatnwbicb,       "  All  expenses  incurred  in  or  abont  obtaining  a  certificate 

certifiab:  nwf   "  under  this  soctioQ  shall  be  paid  by  the  applicant  for  the 

be  gnmled  bj     «  ^j^^  r—        j        -^    i-t- 

im  iD^wctor.         „  ^^y  person  aggrieved  by  the  grant  or  the  withholding  of 

""'  -lincate    under   this  sectJun    may  appeal   to  the  L<x:al 
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"  tion  twelve  of  this  Act  may  be  made  a  rule  of  Her  Majesty's  The  Riven 
"  High  Comt  of  Justice."— 39  &  40  Vict.  c.  75,  s.  14.  PoUtUum 

A^in,  the  prohibition  contained  in  section  3  has  no  applica-  -^<^i  1876, 
tion  to  a  person  whose  sewage — though  otherwise  within  the  ** 
prohibition — ^passes,   with  the  consent   of  a  local  authority,  T^'""^®" 
through  a  drain  belonging  to  such  local  authority  and  so  gets  jJ^^Xongh 

mtO  a  stream.  a  sewer  be- 

Subject  to  the  two  modifications  just  pointed  out,  i,e.  those  longing  to  a 
as  to  the  use  of  old  drains  and  of  drains  belonging  to  a  sanitary  ^^  autho- 
authority,  the  effect  of  section  12  of  the  Act  appears  to  be  as  '^' 
follows :  the  section  prohibits  solid  or  liquid  seivage-matter  ^¥|f^ '^. 
only,  from  being  introduced  into  streams.    Like  the  preceding  prohibiting "" 
section  the  present  enactment  is  directed  against  permissive  drainage  into 
acts  as  well  as  against  those  which  are  active.    But,  unlike  the  streams, 
preceding  section,  it  does  not  prohibit  such  a  fall  or  flow  of 
the  prohibited  matter  as  will  amount  to  an  obstruction  or  pollu- 
Hon  of  a  stream.     For  the  offence  is  complete  no  matter  what 
quantity  has  been  introduced  into  the  stream.  Consequently,  no 
proof  of  obstruction  or  pollution  need  be  given  in  cases  under 
the  present  section. 

Part  III.  of  the  Act  deals  with  the  "  Law  as  to  Manufac-  Prohibition 
turing  and  Mining  Follutiens"    It  consists  of  three  sections,  against  letting 
which  are  in  the  foUowing  terms  :—  ^oxio"!^^ 

"Every  person  who  causes  to  fell  or  flow  or  knowingly  liquids  from 
"  permits  to  fall  or  flow  or  to  be  carried  into  any  stream  any  factories. 
"  poisonous,  noxious,  or  polluting  liquid  proceeding  from  any  The  Riven 
"  factory  or  manufactunng  process  shall  (subject  as  in  this  PoUutum 
"  Act  mentioned)  be  deemea  to  have  committed  an  offence  -4c<,  1876, 
"  against  this  Act.  «•  4. 

"  Where  any  such  poisonous,  noxious,  or  polluting  liquid  as 
"  aforesaid  falls  or  flows  or  is  carried  into  any  stream  along  a 
"  channel  used,  constructed,  or  in  process  of  construction  at 
"  the  date  of  the  passing  of  this  Act,  or  any  new  channel  con- 
structed in  substitution  thereof,  and  having  its  outfall  at  the 
same  spot,  for  the  purpose  of  conveying  such  liquid,  the 
person  causing  or  knowingly  permitting  the  poisonous,  noxi- 
**  ous,  or  polluting  liquid  so  to  fall  or  flow  or  to  be  carried  shall 
"  not  be  aeemed  to  have  committed  an  offence  against  this  Act 
"  if  he  shows  to  the  satisfaction  of  the  Court  having  cogni- 
^^  zance  of  the  case  that  he  is  using  the  best  practicable  and 
*•  reasonably  available  means  to  render  harmless  the  poisonous, 
noxious,  or  polluting  liquid  so  falling  or  flowing  or  carried 
**  into  the  stream."— 39  &  40  Vict.  c.  75,  s.  4. 

Every  sanitary  or  other  local  authority  having  sewers  under 
their  control  shall  give  facilities  for  enabling  manufacturers 
within  their  district  to  carry  the  liquids  proceeding  from  their 
factories  or  manufacturing  processes  into  such  sewers  : 
"  Provided  that  this  section  shall  not  extend  to  compel  any 
sanitary  or  other  local  authority  to  admit  into  their  sewers 
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"  any  liquid  which  would  prcjadicially  affect  such  sewere  or  the 
"  diBpoeal  bj  sale,  application  to  land,  or  otherwise,  of  the 
"  sewage  matter  conveyed  along  such  sewere,  or  which  would 
"  from  ite  temperature  or  otherwise  be  iujurioua  iu  a  sanitary 
"  point  of  ^lew  : 

"  Provided  also,  that  no  sanitary  authority  shall  be  required 
"  to  give  such  facilities  as  aforesaid  where  the  sewers  of  such 
"  authority  are  only  sufficient  for  the  requiremento  of  their 
**  district,  nor  where  such  facilities  would  interfere  with  any 
"  order  of  any  Court  of  competent  jurisdiction  respecting  the 
"  sewage  of  such  authority." — 39  &  40  Vict.  c.  75,  s.  7. 

"Every  person  who  causes  to  fall  or  flow  or  knowingly 
"  permits  to  fall  or  flow  or  to  be  carried  into  any  stream  any 
"  solid  matter  Irom  any  mine  in  such  quantities  as  to  prejudi- 
"  cially  interfere  with  its  due  flow,  or  any  poisonous,  noxious, 
"  or  polluting  solid  or  liquid  matter  proceedmg  from  any  mine, 
"  other  than  water  in  the  same  condition  as  that  in  which  it 
"  has  been  drained  or  raised  from  such  mine,  shall  be  deemed 
"  to  have  conunitted  an  offence  against  this  Act,  unless  in  the 
"  case  of  poisonous,  noxious,  or  polluting  matter  he  shows  to 
"  the  satisfaction  of  tlie  Court  having  cognisance  of  the  case 
"  that  he  is  using  the  best  practicable  and  reasonably  available 
"  means  to  render  harmless  the  poisonous,  noxious,  or  polluting 
"  matter  so  falling  or  flowing  or  carried  into  the  Stream." — 39 
&  40  Vict,  c,  75,  8.  5. 

Proceedings  under  Part  III.  of  the  Act  can  at  present  only 
be  taken  by  a  sanitary  authority,  and  with  the  consent  of  the 
Local  Government  Board.     For  it  is  enacted  : — 

"  Unless  and  until  Parliament  otherwise  provides  the  foUow- 
''  ing  enactments  shall  take  effect,  proceedings  shall  not  be 
"  taken  against  any  person  under  this  part  of  Uiis  (i^)  Act  a 
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"  by  the  sanitary  authority  of  any  district  which  is  the  seat  of 
any  manufacturing  industry,  unless  they  are  satisfied,  after 
due  inquiry,  that  means  for  rendering  harmless  the  poisonous, 
"  noxious,  or  polluting  liquids  proceeding  from  the  processes  of 
"  such  manufactures  are  reasonably  practicable  and  available 
"  under  all  the  circumstances  of  the  case,  and  that  no  material 
"  injury  will  be  inflicted  by  such  proceedings  on  the  interests 
"  of  such  industry. 

"  Any  person  within  such  district  as  aforesaid,  against  whom 
"  proceedmgs  are  proposed  to  be  taken  under  this  part  of  this 
"  Act,  shall,  notwithstanding  any  consent  of  the  Local  Govem- 
"  ment  Board,  be  at  liberty  to  object  before  the  sanitary  autho- 
rity to  such  proceedings  being  taken,  and  such  authority 
shall,  if  required  in  writing  by  such  person,  aflPbrd  him  an 
opportunity  of  being  heard  against  such  proceedings  being 
"  taken,  so  far  as  the  same  relate  to  his  works  or  manufacturing 
"  processes.  The  sanitary  authority  shall  thereupon  allow  such 
"  person  to  be  heard  by  himself,  affents,  and  witnesses,  and 
"  ^r  inqniiy  Buch  autfioritj  ehalllleb^e,  having  i^gard 
"  to  all  the  considerations  to  which  the  Local  Government 
"  Board  are  by  this  section  directed  to  have  regard,  whether 
"  such  proceedings  as  aforesaid  shall  or  shall  not  be  taken ;  and 
**  where  any  such  sanitary  authority  has  taken  proceedings 
"  under  this  Act,  it  shall  not  be  competent  to  other  sanitary 
"  authorities  to  take  proceedings  under  this  Act  till  the  party 
"  against  whom  such  proceedings  are  intended  shall  have  railed 
"  in  reasonable  time  to  carry  out  the  order  of  any  competent 
"  Court  under  this  Act."— 39  &  40  Vict.  c.  76,  s.  6. 

Such  being  the  prohibitions  contained  in  "  The  Rivers  Pollu-  Jurisdictioii 
tion  Act,"  the  statute  proceeds  to  confer  upon  the  County  of  the  County 
Court  jurisdiction  to  make  a  summary  order,  requiring  any  ^Jj^^^jj^ 
person  to  abstain  from  the  commission  of  any  oflfence  against  j^^f^ 
the  Act :  and  where  such  oflfence  consists  in  default  to  perform 
a  duty  under  the  Act,  the  Court  may  require  the  offender  to 
perform  such  duty  in  manner  in  the  said  order  specified  (c). 
Such  jurisdiction  is  conferred  by  the  following  enactment. 

The  following  is  the  section  of  the  Act  which  confers  juris- 
diction on  the  County  Courts  in  respect  of  offences  against  the 
Act  itself: — 

The  County  Court  having  jurisdiction  in  the  place  where  The  Rivers 
any  offence  against  this  Act  is  committed  may  by  summary  Pollutum 
order  require  any  person  to  abstain  from  the  conmiission  of  -^^^  ^^76, 
"  such  offence,  and  where  such  offence  consists  in  defeult  to  *•  ^^' 
perform  a  duty  under  this  Act  may  require  him  to  perform 
such  duty  in  manner  in  the  said  order  specified  ;  the  Court 
may  insert  in  any  order  such  conditions  as  to  time  or  mode 

{e)  39  &  40  Vict.  c.  76,  b.  10,  infra. 
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"  of  action  as  it  maj  tliink  jmt,  and  may  SQBpcnd  or  tesciDd 
"  any  order  on  such  undertakinK  being  given  or  condition  being 
"  performed  as  it  miy  think  just,  and  generally  may  give  euda 
"  directions  for  carrymg  into  (fttct  any  order  as  to  the  Court 
"  Hcems  meet.  Previous  to  granting  sucn  order  the  Court  may, 
"  if  it  think  fit,  remit  to  skiHed  iiarties  to  report  on  the  'best 
"  'prncticable  and  availiible  means'  and  the  nature  and  cost  of 
"  the  works  and  a])parati]s  required,  nho  shall  in  all  cases  take 
"  into  conBidcrution  the  reasonableness  of  the  expense  involved 
"  in  their  report. 

"  Any  person  making  default  in  complying  with  any  requira- 
"  ment  of  an  order  of  a  Connty  Court  made  in  pnrsnancc  of 
"  this  section  sliall  pay  to  the  person  complaining,  or  such  other 
"  person  as  the  Court  may  direct,  such  sum,  not  exceeding  fifty 
"  pounds  a  day  for  every  day  during  which  he  is  in  defaalt,  as 
"  the  Court  may  order  ;  andsuch  penalty  shall  be  enforced  in 
"  the  same  manner  as  any  debt  adjudged  to  be  due  by  the 
"  Court ;  moreover,  if  any  person  so  in  default  persists  in  dis- 
"  obeying  any  requirement  of  any  such  order  for  a  period  of 
"  not  less  than  a  month  or  such  other  period  less  than  a  month 
"  as  may  be  prescribed  by  such  order,  the  Court  may  in  addition 
"  to  any  jwnalty  it  may  impose  appoint  any  person  or  persons 
"  to  carry  into  effect  such  order,  and  all  expenses  incurred  by 
"  any  such  person  or  jicrsons  to  such  amount  as  maybe  allowed 
"  by  the  County  Court  shall  be  deemed  to  be  a  debt  due  from 
"  the  person  in  default  to  the  person  or  persons  executing  anch 
"  order,  and  may  lie  recovered  accordingly  in  the  County 
"  Court."— 33  &  40  Vict.  c.  75,  a.  10  (/). 

It  is  submitted  that  this  section  gives  the  County  Court 
jurisdiction  vnUmiled  by  ant/  pecuniary  amount    And  it  is  to 
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be  noticed,  that  if  the  defendant  makes  default  in  compljnng 
with  any  requirement  of  an  order  of  a  County  Court,  made  in 
pursuance  ot  this  section,  the  Court  may  direct  him  to  pay  the 
maximum  penalty  of  £50  a  day  /or  every  day  during  which  he 
is  in  default  So  that  the  etfect  of  the  County  Court  order  may 
sometimes  be  to  require  payment  from  a  defendant  of  a  sum 
greatly  exceeding  that  which  is  the  limit  of  the  jurisdiction  of 
the  County  Court  in  ardifiary  cases.  Such  penalty  is  to  be 
enforced  in  the  same  manner  as  any  debt  adjudged  to  be  due 
by  the  Court.  And  it  is  worthy  of  remark  that  such  penalty  is 
payable  "  to  the  person  complaining,  or  stich  other  person  as  the 
"  Court  may  directs  Moreover,  it  is  also  to  be  noticed,  that, 
where  the  Court  appoints  any  person  or  persons  to  carry  its 
order  into  eflfect,  all  expenses  incurred  by  any  such  person  or 
persons  are  recoverable  in  the  County  Court.  These  expenses 
will,  no  doubt,  frequently  exceed  the  limit  of  the  ordinary  juris- 
diction of  the  County  Court. 

It  is  necessary  to  consider  who  should  be  parties  to  proceed-  Partiee  to 
ings  under  the  Act.  proceedings. 

As  regards  the  proper  persons  to  institute  proceedings,  it  is  —As  plain- 
provided  that : —  tiflBfc 

"  Every  sanitary  authority  shall,  subject  to  the  restrictions  in  Tht  Rivers 
"  this  Act  contained,  have  power  to  enforce  the  provisions  of  Pollution 
"  this  Act  in  relation  to  any  stream  being  within  or  passing  Act;  1876, 
"  through  or  by  any  part  of  their  district,  and  for  that  purpose  *•  8- 
"  to  institute  proceedings  in  respect  of  any  offence  gainst  this 
"  Act  which  causes  interference  with  the  due  flow  within  their 
"  district  of  any  such  stream,  or  the  pollution  within  their  dis- 
"  trict  of  any  such  stream,  against  any  other  sanitary  authority 
"  or  person,  whether  such  offence  is  committed  within  or 
"  without  the  district  of  the  first-named  sanitary  authority. 

"  Any  expenses  incurred  by  a  sanitary  authority  in  the  exe- 
"  cution  of  this  Act  shall  be  payable  as  if  they  were  expenses 
"  properly  incurred  by  that  authority  in  the  execution  of  *  The 
"  Public  Health  Act,  1875.' 

"  Proceedings  may  also,  subject  to  the  restrictions  in  this  Act 
"  contained,  be  instituted  in  respect  of  any  offence  against  this 
"  Act  by  any  person  aggrieved  by  the  commission  of  such  , 

"  offence."— 39  &  40  Vict.  c.  75,  s.  8. 

"With  reference  to  this  section,  it  would  seem,  from  the  Ian-  Effect  of 
guage  employed,  that  the  satne  offence  may  be  the  subject  of  above  aectioii. 
several  independent  and  simultaneous  proceedings,  instituted 
under  the  Act,  by  different  sanitary  authorities  and  parties 
aggrieved  against  the  same  defendant  in  those,  perliaps  rare^ 
eases  in  which  the  consequences  of  the  same  offence  are  ob- 
structions or  pollutions  of  different  parts  of  the  same  stream, 
where  such  different  parts  happen  to  be  within  different  sanitary 
districts. 

Whether  this  was  the  intention  of  the  Legislature  may,  per- 
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hftpe,  admit  of  some  doiibt.  But,  at  all  OTcnts,  the  inconven- 
nience  of  the  anggested  confltniction  is  diminiBhed  by  Order  V, 
rule  1,  of  "The  County  Court  EuleB,  1875,"  which,  in  the  case 
of  actions  in  the  County  Court,  provides,  as  has  been  seen  in  an 
early  chapter  (g),  that  ali  pereone  may  be  joined  as  plaintiffa  in 
whom  any  right  exists  jointly,  severally,  or  in  the  alternative. 

As  we  have  seen  (h),  proceedings  under  Part  JII.  of  the  Act 
ottmot  be  taken  without  the  gaaction  of  the  Local  Government 
Board. 

The  proper  persons  to  institute  proceedings  nndcr  "  The 
Rivers  Pollution  Prevention  Act,  1876,"  having  been  pointed 
ont,  it  ia,  in  the  next  place,  requisite  to  indicate  who  should  be 
made  defendants.  And,  speaking  generally,  any  sanitary 
anthority  or  person  committing  any  oficnce  against  the  Act,  ia 
liable  to  be  made  a  defendant  (i).  And,  as  we  have  seen  (k), 
where  the  prohibition  contained  in  Parts  I.,  II.,  and  III.  of  the 
Act  were  noticed,  the  jxTSon  who  tlops  an  act  and  the  person 
who  niuMs  it,  are  alike  otfeoders  under  the  Act.  Consequently, 
it  may  very  well  happen  that  nurre  than  one  person  may  nave  t« 
bejomed  a»  defmdanis  {I). 

The  following  section  of  the  Act  imposes  certain  restrictions 
on  proceedings  for  offences,  by  requiring  notice  to  be  given  of 
intention  to  take  such  proceedings : — 

"  Proceedings  shall  not  be  taken  under  this  Act  against  any 
"  person  for  any  offence  against  the  provisions  of  Parts  II.  and 
"  III.  of  this  Act  until  the  expiration  of  twelve  months  after 
"  the  passing  of  this  Act ;  nor  shall  proceedings  in  any  case  be 
"  taken  under  this  Act  for  any  offence  against  this  Act  until 
"  the  expiration  of  two  months  aft«r  written  notice  of  the  in- 
"  tention  to  take  such  proceedings  has  been  given  to  the 
"    "■     '    ',  nor  shall  proceedings  under  this  Act  be  taken  for 
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As  regards  the  actnal  hearing  of  cases  under  the  Act,  it  most 
be  observed  that,  previous  to  making  a  summary  order,  "  the 
Court  may,  if  it  think  fit,  remit  to  skilled  parties  to  report  on 
'  the  best  practicable  and  available  means,*  and  the  nature 
and  cost  of  the  works  and  apparatus  required,  who  shall,  in 
all  cases,  take  into  consideration  the  reasonableness  of  the 
**  expense  involved  in  their  report "  (o).  It  is  presumed,  how- 
ever, that  where  the  plaintiff  is  already  in  possession  of  a  certi- 
ficate, under  section  12  of  the  Act  (/?),  that  the  County  Court 
would  not  be  justified  in  having  resort  to  this  course.  For,  as 
ahready  stated,  it  is  expressly  provided,  by  section  12,  that  such 
certificate  "  shall  in  all  Courts  and  in  all  proceedings  under  this 
"  Act  le  conclusive  evidetice  of  the  fact  ^^  of  the  best  practicable 
means  having  been  adopted. 

"The  Rivers  Pollution  Prevention  Act,  1876,"  provides  an 
appeal  against  orders  made  under  it  by  a  section  as  follows  : — 

"  If  either  party  in  any  proceedings  before  the  County  Court 
"  under  this  Act  feels  aggrieved  by  the  decision  of  the  Court 
in  point  of  law  or  on  the  merits,  or  in  respect  of  the  admis- 
sion or  rejection  of  any  evidence,  he  may  appeal  from  that 
decision  to  the  High  Court  of  Justice. 
"  The  appeal  shall  be  in  the  form  of  a  special  case  to  be 
agreed  upon  by  both  parties  or  their  attorneys,  and,  if  they 
cannot  agree,  to  be  settled  by  the  Judge  of  the  County  Court 
upon  the  application  of  the  parties  or  their  attorneys. 
"  The  Court  of  Appeal  may  draw  any  inferences  from  the 
facts  stated  in  the  case  that  a  jury  might  draw  from  &ct8 
stated  by  witnesses. 

"Subject  to  the  provisions  of  this  section,  all  the  enact- 
ments, rules,  and  orders  relating  to  proceedings  in  actions  in 
County  Courts,  and  to  enforcing  judgments  in  County  Courts 
and  appeals  from  decisions  of  the  County  Court  Judges,  and 
to  the  conditions  of  such  appeals,  and  to  the  power  of  the 
Superior  Courts  on  such  appeals,  shall  apply  to  all  proceed- 
ings under  this  Act,  and  to  an  appeal  from  such  action,  in 
"  the  same  manner  as  if  such  action  and  appeal  related  to  a 
"  matter  within  the  ordinary  jurisdiction  of  the  Court. 

"  Any  plaint  entered  in  a  County  Court  under  this  Act  may 
be  removed  into  the  High  Court  of  Justice  by  leave  of  any 
Judge  of  the  said  High  Court,  if  it  appears  to  such  Judge 
"  desirable  in  the  interests  of  justice  that  such  case  should  be 
"  tried  in  the  first  instance  in  the  High  Court  of  Justice  and 
not  in  a  County  Court,  and  on  such  terms  as  to  security  for 
and  payment  of  costs,  and  such  other  terms  (if  any)  as  such 
"  Judge  may  think  fit."— 39  &  40  Vict.  c.  75,  s.  11. 

It  is  provided  by  section  10  of  the  Act  (q),  that  an  order  of 

(o)  See  sect.  10,  ante,  pp.  1243—1244. 

?  j9)  See  anUj  p.  1240. 

Iq)  See  this  section,  ante^  pp.  1243—1244. 
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a  County  Court  impofltii|r  penaltipfl  on  a  defendant  who  is  in 
defiinlt,  "  xhatl  be  viiforeed  in  the  same  manner  as  any  dtbt  att- 
"  judged  to  be  dw  by  tiie  Voiirl."  And  that  all  the  eiiactmentB, 
roles,  and  orders  relating  to  the  enforcing  of  judgmenta  in 
Coimty  Courts  shall  apply  to  aU  proceedings  under  the  Act  (r). 

(r)  Sect  11,  Bnt*.  p.  1M7. 


BOOK  V.-DIVISION  V. 

PROCEEDINGS    UNDER    STATUTES    RELATING    TO 
MATTERS    OF    PUBLIC    CONCERN. 


CHAPTER  V. 

JlTRTSDIfTION   AND  PROCEEDINGS  UNDER   "THE  HABITUAL 

DRUNKARDS  ACT,    1879." 

"  The  Habitual  Drunkards  Act,  1879,"  came  into  operation 
on  the  Ist  January,  1880,  and  it  is  provided  tliat  it  shall  be  in 
force  until  the  expiration  of  ten  yeare  from  the  passing  thereof, 
and  to  the  end  of  the  then  next  session  of  Parliament  (a). 

The  object  of  "  The  Habitual  Dnmkards  Acb,  1870,"  is  to   Object  of 
fjicilitate  the  control  and  cure  of  habitual  drunkards  (b),  *'The  Habitual 

The  Act  in  question  contains  the  following  definition  of  an  aT*i87^^" 
**  habitual  drunkard  "  : —  n  «  •  •       - 

*'  *  Habitual  (hninkard '  means  a  pereon  who,  not  being   "\abitual°^ 
"  amenable  to  any  jurisdiction  in  lunacy,  is  notwith-   drunkard." 
"  standing,  by  reason  of  habitual  intemperate  drink-   j^^  Hahitnnl 
"  ing  of  intoxicating  liquor,  at  times  dangerous  ti   Drunkards 
"  himself  or   hereelf  or   to   others,  or   incapable  of  Ad^  1879, 
"  managing  himself  or  herself,  and  his  or  her  affairs."  «.  3. 
—42  &  U  Vict.  c.  19,  8.  3  (c). 
"  The   Habitual   Drunkards  Act,   1879,"  provides  for  the  Retreats  to  be 
establishment  of  retreats,  which  are  thus  defined  : —  esublished. 

"  *  A   retreat  *  means  a  house  licensed  by  the  licensing  Definition  of 
**  authority  named  by  this  Act,  for  the  reception,  1^*^**- 
"  control,  care,  and  curative  treatment  of  habitual  Retreats  to 
"  drunkards."— 42  &  43  Vict.  c.  19,  s.  3  {d),  w  li^T"*'^ 

The  section  of  the  Act  which  authorises  their  establishment  ^uthOTity. 
is  in  the  following  terms  : —  2^  Hahihml 

"  The  local  authority  may,  subject  to  any  conditions  which  jyfurQcatdA 
such  local  authority  shall  deem  fit,  grant  to  any  person,  or  to  a^^  1879, 
two  or  more  persons  jointly,  a  license  for  any  period  not  «.  6. 

42  &  43  Virt.  c.  19,  8.  2. 
See  Preamble. 

It  has  not  beon  thought  necessary  to  set  out  the  whole  of  this  section. 
It  has  not  be«'n  thought  necessiiry  to  set  out  the  whole  of  this  section. 
TOL.  II.  4  L 
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"  exceeding  thirtet-ti  inoiitl.H  to  keep  a  i^'treat ;  and  may,  from 
"  time  to  time,  revoke  or  renew  Buoh  license.  The  application 
"  for  such  license  shall  be  in  tlie  Form  No.  1  in  the  Second 
"  Schedule  hereto,  or  to  the  like  eH'ect.  The  license  shall  be 
"  in  the  Form  No.  2  in  tlie  same  Schedule,  or  to  the  like  effect. 
"  One  at  least  of  the  pci'soiis  to  whom  a  license  is  granted  shall 
"  reside  in  the  retreat  and  he  i-esiwiisible  for  its  management, 
"  A  duly  qualified  medical  man  shall  he  employed  as  medical 
"  attendant  of  such  retreat,  provided  that  when  the  name  ol 
"  the  licensee  shall  be  on  tlie  mediral  register  he  may  himselJ 
"  act  as  such  medical  attendant."— 42  &  AA  Viot.  c.  19,  s.  C. 
Forni  of  ff  Jig  F,„-ni  jJo.  1  referred  to  in  the  above  section  need  not  be 

icense.  ^^^  ^^j.^     y^^^  Foiin  2  is  given  in  the  footnote  (c). 

^n'^Mi.Mt'  "  The  Habitual  Urunkiii-ds  Act,  1870,"  expressly  provides, 

ne"uceiiBed  t«     ^7  'he  following  section,  that  certain  perBons  shall  not  be  ou- 
i;ee|.  retreatH.     titled  to  receive  a  liconee  to  keep  a  retreat  :— 
Tlie  Habitual       "i^o  license  sliali  be  given  tu  any  jierson  who  is  hcenged  to 
UruHkanU       "  keep  a  house  for  the  reception  of  lunatics." — 42  &  43  Vict. 
Art,  1879,        c.  11),  B.  7. 

"■  '■  A  license  under  the  Act  may,  in  certain  cases,  lie  transferred 

Transfer  o[  by  the  local  authority  to  another  ixireon.  A  transfer  of  this 
liconwaio  ^jii^  takes  piacc  by  means  of  indorsement  on  the  original 
keep  retreat-,     jjcense.     On  this  subject,  "The  Habitual    Dninkards   Act, 

1879,"  provides  as  follows  ;— - 
The  HaUtval      "  If  the  licensee  of  any  retreat   liecomea  incapable,   from 
Uruiiii'Ttts      "  aickness  or  otherwise,  of  keeping  such  retreat,  dies,  or  becomes 
Aet,  18.9,        It  Ijfliikmpt,  or  has  his  affairs  licpiidated  by  aiTangemcnt,  or 
■'■  **■  "  becomes  mentally  incapable  or  othei'wise  disabled,  the  local 

'*  authority,  by  WTiting  under  their  hands,  indorsed  on  the 
"  license,  may  transfer  the  license  to  another  person,  if  the  local 
lutliority.  in  its  disc]t:tion,  shall  tlmik  lit."— Ji' &  4;1  Vict. 
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"  retreat  may  make  application  in  writing  to  the  licensee  of  a  The  Hahitnal 
"  retreat  for  admission  into  such  retreat,  and  such  application  ^^runJcarda 
"  shall  be  in  the  Form  No.  3  in  the  Second  Schedule  hereto,  ^^>  1^79, 
'*  and  shall  state  the  time  during  which  such  applicant  under-  **     " 
"  takes  to  remain  in  such  retreat.     Such  application  shall  be 
'^  accompanied  by  the  statutory  declaration  of  two  persons  to 
**  the  enect  that  the  applicant  is  an  habitual  drunkard  within 
**  the  meaning  of  this  Act. 

"  The  signature  of  the  applicant  to  such  application  shall  be 
'*  attested  by  two  justices  of  the  peace,  and  such  justices  shall 
''  not  attest  the  signature  unless  they  have  satisfied  themselves 
*'  that  the  applicant  is  an  habitual  dnmkard  within  the  meau- 
"  iug  of  this  Act,  and  have  explained  to  him  the  e/fect  of  his 
'*  application  for  admission  into  a  retreat  and  his  reception 
**  therein,  and  such  justices  shall  state  in  ^vl•iting,  and  as  a  part 
**  of  such  attestation,  that  the  applicant  understood  the  effect 
**  of  his  application  for  admission  and  his  reception  into  the 
"  retreat. 

"  Such  applicant,  after  his  admission  and  reception  into  such 
*"  retreat,  unless  discharged  or  authorised  by  license  as  herein- 
"  after  provided,  shall  not  be  entitled  to  leave  such  retreat  till 
"  the  expiration  of  the  term  mentioned  in  his  application,  and 
"  such  applicant  may  be  detained  therein  till  the  expiration  of 
**  such  term ;  provided  that  such  term  shall  not  exceed  the 
**  period  of  twelve  calendar  months." — 42  &  43  Vict.  c.  19, 
s.  10. 

The  form  referred  to  in  the  above  section  is  given  in  the  Form  of  ap- 

footnote  (/).  plication  for 

"  The  Habitual  Drunkards  Act,  1871),''  provides  for  the  in-  jf^^'*'''  *° 
spection  of  licensed  retreats  and  for  the  discharge  of  persons 

(/)  The  Form  referred  to  is  as  foUows  :— 

"  Request  for  Reception  into  Retreat. 

"  *  The  Habitual  Drunkards  Act,  1879.' 
*'To 
"  1,  the  undersij^ed,  hereby  request  you  to  receive  me  as  a  patient  in  your 
**  retreat  at  in  accordance  >*'ith  the  above-mentioned  Act.  and  I  under- 

*'  take  to  remain  tlierein  for  at  least,  unless  sooner  duly  uischargcd,  and 

**  to  conform  to  the  regulations  for  the  time  being  in  force  in  the  retreat. 

"  The  above-mimed  signed  this  application  in  our  pre- 

'*  sencc,  and  at  the  time  of  his  [or,  her]  so  doin^  we 
"  satisfied  ourselves  that  he  [or,  she]  was  an  habitual 
"  drunkard  within  the  meaning  of  '  The  Habitual 
"  Drunkards  Act,  1879,*  and  stated  to  him  Ipr^  her]  the 
"  ctTect  of  this  application,  and  of  his  [or,  her]  recep- 
*'  tion  into  the  retreat,  and  he  [pry  she/]  appeared  per- 
"  fectly  to  understand  the  same. 
"  Dated  this  day  of 

**  Justices  of  the  Peace  for  the  county 

**  [or,  borough]  of 
"  WitncHH's  Applicants 

'*  Kame  inftdl.  Name  in  full. 

*'  Address.  Address. 

♦*  Description.  Description'' 
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Inipection  therein  detained.  It  i'b  quite  unnecessafy  to  refer  to  all  the 
"*t  ttiind  provisions  on  thia  subject.  It  is  sufficient  to  set  out  the 
jij^,[g,  following  section  conferring  jurisdiction  on  the  County  Court 

therefrom.         JudgcB  in  regard  to  the  inspection  of  licensed  retreats  and  the 

discharge  therefrom  of  persons  therein  detained  : — 
The  HabUual      "  ^  Judge  of  the  High  Court  of  Justice,  on  an  application 
^T'ls-B        "  ^^P"''^"  ^^  Chambers,  or  a  County  Court  Judge,  within  whose 
18       '        "  'i'^''"'^''  ^^^  retreat  is  eituatcd,  may  at  any  time,  by  order 
"  under  bis  hand,  authorise  and  direct  any  person  or  persons  to 
"  visit  and  examine  »  person  detained  iu  a  retreat  under  this 
"  Act,  and  to  inquire  into  and  report  on  any  matters  which 
"  such  Judge  may  think  iit   in   relation  to   the  person   ».\ 
"  detained.    The  Judge,  on  receiving  such  report,  may,  if  he 
"  shall  think  fit,  order  the  discharge  of  any  jwrson  so  detained 
"  from  any  such  retreat." — i2  &  4H  Vict.  c.  19,  s.  18. 
ProceeJingB  With  regard  to  proceedings  in  the  County  Court  under  the 

in  ihe  County    above  section,  it  is  presumed  that  "  The  County  Court  Rule^i, 
"Th^ ^b"mi   IS'*'."  w'll  «PI>'y  *'  fi^i'  38  they  can (g). 
Drunkards  The  application  for  an  inspection  is  exjiarfe. 

Art,  1879."  It  is  to  be  noticed  that  the  above  section  provides  that  the 

application  must  be  made  to  "  «  Gouniij  Court  Judge,  icithin 
whose  liixfrkt  the  relreaf  is  silualetV 

is)  See  Ofd.  xl.,  nulr,  p.  887. 
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CHAPTER  I. 

THE  CONSTITUTION,  JURISDICTION,  AND  OFFICERS  OF  THE 
COUNTY  COURTS  AS  COURTS  OF  BANKRUPTCY. 

The  Act  of  Parliament  82  &  33  Vict.  c.  71,  passed  iu  the   "TheBank- 
vear  18G9,  and  commonly  known  by  its  short  title,  as  "  The  mptcy  Act, 
Bankruptcy  Act,  18G9,"  constitutes  certain  County  Com-ts  to  J^^'"  !J!^*^' 
])e  Local  Courts  of  Bankruptcy.     It  at  the  same  time  repeals  count^Couits 
certain  earlier  enactments  confeiTing  bankruptcy  jurisdiction  Local  Courts 
on  the  County  Courts  (a).  of  Bankruptcy. 

The  previously  existing  District  Courts  of  Bankruptcy  are 
also  abolished,  and  business  which  at  the  date  of  the  Bank- 
ruptcy Act,  18G9,  was  pending,  such  District  Courts  of  Bank- 
niptcy  was  by  that  Act  transferred  to  the  London  Bankruptcy 
Court,  or  to  such  County  Court  or  County  Courts  as  the  Lord 
Chancellor  thinks  fit  to  direct  (b).     It  will  be  convenient  to 

(a)  The  statute  10  &  11  Vict.  c.  102,  which  conferred  a  limited  jurisdiction 
in  insolvency  and  protection  cases  upon  the  County  Courts,  was  repealed  by 
*'  The  Bankruptcy  Act.  1861 "  (24  &  2o  Vict.  c.  134).  Thin  hwt-named  Act  was 
likewise  itself  repealed  by  "  The  Bankruptcy  Repeal  and  Insolvent  Actj  1869" 
(S2  &  33  Vict.  c.  83),  the  pn^-isions  of  which  and  of  the  Rules  made  m  pur- 
Huance  thereof,  relate  exclusively  to  peitding  business  under  repealed  statutes, 
aind  are  not,  therefore,  noticed  in  this  work,  which  deals,  exclusively,  with  the 
modem  practice  in  bankruptcy  under  "  The  Bankruptcy  Act,  1869." 

{b)  This  is  provided  by  the  following  sei'tion  of  **  The  Bankruptcy  Act,    Abolition  of 
1 809  "  :—  District  Courts 

'*  From  and  after  the  commencement  of  this  Act,  the  country  District  Courts   ^f  Bankruptcy. 
'*  of  Bankrupti'y  shall  be  abolished,  and  the  commissioners,  registrars,  official    SugJQMg  Mnd- 
"  assignees,  messengers,   ushers,  clerks,  and  officers  of  the  said  Courts  re-    •  „  ♦i,*--.;«  * 
**  spectively  shall  cease  to  hold  their  offices.  S  ♦      d?^ 

**  Such  part  of  the  business  pending  in  any  country  District  Court  of  Bank-    do  transierrea 
**  ruptcy  as  the  Lord  Chancellor  thinks  fit  shall  be  disposed  of  by  the  registrar  of  *®  County 
**  that  Court  (who  shall  for  that  purpose  continue  to  have  and  discharge  all  his    Courts. 
**  )H>wers  and  authorities,  right-s  and  duties),  and  the  residue  of  that  business    j*^  Bank' 
**  shall  be  tranftferred  to  the  London  Bankruptcy  Court,  or  to  such  County  Court    „,„^„.   a  J 
"  or  County  Courts  as  the  Lord  Chancellor,  by  order  before  or  after  ite  abolition,    V^^  ^*1' 
**  thinks  fit  to  direct ;  but,  subject  as  aforesaid,  the  office  of  any  registrar  in  such    lo69,  s.  130. 
**  country  District  Court  shall  be  abolished. 

'*  All  books,  papers,  documents,  and  money  in  the  custody  or  control  of  any 
"  such  commissioners,  registrars,  official  assignees,  mcssengi*rs,  iinhent,  rlcrks, 
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ht'FC  Bct  out  the  sections  of  the  Act  conferring  its  short  title 
anil  defining  the  L-\tL'nt,  ami  the  period  of  commencement,  of 
its  operation.    These  aectious  are  as  follow  : — 

"  This  Act  luay  be  cited  as  "  The  Bankruptcy  Act,  18C9."— 
32  &.  ;)8  Vict.  c.  71,  s.  1. 

"  This  Act  sliall  not,  except  in  BO  far  as  is  expressly  pro- 
"  Tided,  apply  to  Scotland  or  Ireland." — 32  &  33  Vict,  c,  71, 
8.  2. 

"  This  Act  shall  iwt  come  into  opL'ration  until  the  first  day 
"  of  January  one  thousand  eiirht  hundred  and  seventy,  vrbich 
"  date  is  hereinafter  referred  to  as  the  commencement  of  this 
"  Act."— H2  &  3:i  Vict.  c.  71,  s.  3. 

It  has  just  been  mentioned  that  "The  Bankruptcy  Act, 
18!>9,"  constitutes  certain  County  Courts  to  Ik;  Local  Courts  of 
Bankruptcy,  Tlie  Act  establishes,  Iiowevcr,  two  classes  of 
Bankruptcy  Courts,  namely — (1.)  The  London  Baiikni/ilci/ 
Court;  and  (2.)  7%'  Load  Banhrupkij  Courts  (c).  These 
Courts  replace  the  olil  London  Bankruptcy  Court,  which  is 
reconstituted  by  the  Act  (il),  and  also  the  Country  District 
Courts  of  Bankruptcy. 

The  following  is  the  test  of  the  sections  of  the  Act  by  which 
such  Courts  are  re3i)ective[y  etjnstitnted  : — 

"  From  and  after  the  comnicnceniont  of  this  Act,  the  follow- 
"  ing  pro^isiuns  shall  take  effect  with  respect  to  the  Courts 
"  having  jurisdiction  in  biinkruptcy,  and  their  officers ;  that  is 
"  to  say, 

"  If  the  person  sought  to  be  adjudged  a  bankrupt  reside 
"  or  tarry  on  business  within  the  London  Baukruplcy 
•'  District  Its  hci-einafter  defined,  or  be  not  resident 
"  in  England,  then  'the  Court'  shall  mean,  for  the 
purpiises  uC  this  Act,  the  Coint  of  Bankruptcy  in 
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"  this  Act,  comprise  the  following  places ;  that  is  to  say,  the  IJefiaition  of 

"  city  of  London  and  the  liberties  thereof,  and  all  such  parts  of  J^Jj^^^^'* 

"  the  metropolis  and  other  places  as  are  situated  within  the  -»    „    , 

"  district  of  any  County  Court  described  as  a  metropolitan  ^i^j^] 

**  County  Court  in  the  list  contained  in  the  second  schedule  ig^Q  a  6()' 
"  hereto  "  (e).— 32  &  33  Vict.  c.  71,  s.  00.  .     '  '     * 

Although,  however,  the  Act  constitutes  a  London  Court  and  ^ifferent 

various  Local  Courts,  yet  it  provides  that  all  the  Courts  shall  gt^tutod  by 

nevertheless  be  deemed  in  law  to  be  and  form  but  one  Court,  the  Act  to  be 

For  it  directs  : —  deemed  aU 


i< 


The  following  regulations  shall  be  made  with  respect  to    o°®  Court. 

proceedings  in  bankruptcy,  namely, 

*  «  *  *  * 

"  (6.)  Subject  to  the  provisions  of  this  Act  every  Court 
"  having  original  jurisdiction  in  Bankruptcy  shall  be  deemed 
**  to  be  the  same  Court  and  to  have  jurisdiction  throughout 
"  England ;  and  cases  may  be  transferred  from  one  Court  to 

"  another  in  such  manner  as  may  be  prescribed  : " 

—32  &  33  Vict.  c.  71,  s.  80  (/). 

Moreover,  in  order  to  prevent  any  evasion  of  the  banki*upt  —And  the 
laws,  and   to   facilitate   their  administration  throughout  the  several  Courts 
United  Kingdom  and  British  Empire,  extensive  auxiliary  juris-  ^  ^u^ihcr^ 
diction  is  conferi'ed  on  the  various  Bankruptcy  Courts,  having 
jurisdiction  in  bankruptcy. 

"  The  Bankruptcy  Act,  1809,"  provides  as  follows  :—  Tl^  -^"w^^ 

**  The   London   Bankruptcy  Court,    the  local   Bankruptcy  T'i^p^  45^ 
"  Court,  the  Courts  having  jurisdiction  in  bankruptcy  in  Scot-  '  *'  '^ 

*'  land  and  Ireland,  and  every  British  Court  elsewhere  having 
"  jurisdiction  in  bankruptcy  or  insolvency,  and  the  oflBlcers  of 
"  such  Courts  respectively,  shall  severally  act  in  aid  of  and  be 
"  auxiliary  to  each  other  in  all  mattera  of  bankruptcy,  and  an 
**  order  of  the  Court  seeking  aid,  together  with  a  request  to 
**  another  of  the  said  Courts,  shall  be  deemed  sufficient  to  enable 
"  the  latter  Court  to  exercise,  in  regard  to  the  matters  directed 
"  by  such  order,  the  like  jurisdiction  which  the  Court  which 
"  made  the  request,  as  well  as  the  Court  to  which  the  request 

{e)  The  foUowing  is  the  schedule  alluded  to  in  this  fiection  : — 

"  SCHEDULE  II. 

"  List  op  Metropolitan  County  Courts. 

*'  The  Bloomsbury  County  Court  of  Middlesex. 

**  The  Bow  County  Court  of  Middlesex. 

"  The  Brompton  County  Court  of  Middlesex. 

"  The  Clerkenwell  County  Court  of  Middlesex. 

"  The  Lambeth  County  Court  of  Surrey. 

**  The  Marylebone  County  Court  of  Miadlesex. 

"  The  Shoreditch  County  Court  of  Middlesex. 

"  The  South wark  County  Court  of  Surrey. 

**  The  Westminster  County  Court  of  Middlesex. 

"  The  Whitechapel  County  Court  of  Middlesex." 

(J)  See  this  section  set  out  in  fuU,  posty  pp.  1258 — 1260. 
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"  is  made.  c.-uM  txinix  in  ivgard  to  simiUr  matirrs  triihio 
•*  thtir  rtspective  jnrisdiLii<:>iis." — 3S  4  33  Vict.  c.  71,  s.  TJ. 

It  has  Jieen  held,  nnder  this  secii«i.  that  an  En^ish  Bank- 
ru[itt7  (.'"nn  has  no  jnrisdicti'.-D  to  issue  a  debtor's  smnmoos, 
or  to  lake  any  prc-ccedinzs  whatever  against  a  p^^on  who 
artnallr  de/arlo  at  the  momeDi  is  liriua:  in  Ireland,  at  his  ovn 
n«ii|i-uo<;  there,  and  has  Df-thing  irhaiever  at  the  time  which 
f"jul'l,  either  ilf  faff"  or  by  constnif-tion  of  law,  be  deemed  to 
he  his  residence  in  thisct-nnnyiy). 

The  ilisiri'-ts  of  local  Courts  of  Bankmptey  are  not  co-ei- 
tinsive  with  the  ordinaiy  '•  t'uontr  Conrt  Districts,"'  framed 
under  "  The  County  Conm  Act,"  aiid  referred  to  in  an  ^t 
)ja[re  of  this  work  i  A).  The  Metropolitan  Cunnty  Courts  possess 
(as  we  have  seen;  no  bsnkmptcy  jurisdiction  whatever,  and 
their  districts  are  included  in  the  jnrisdiction  of  the  LondtHi 
<'ourtB(i),  A  large  number  of  country  County  Court  digtricts 
— ill  fact  the  majority  of  sach  disiricte — also  poeseea  no  bank- 
niptcy  jurisdiction,  hut  have  been  excluded  Irora  such  jtuisdic- 
tinn  and  attached  to  some  lai^  Court,  which  has  been  invested 
nith  jurisdiction  for  a  lar^e  area  around  ii,  and  made  the  Local 
Court  Ilf  bankruptcy  for  such  district. 

It  is  not  nccessan-  to  set  out  here  the  Lord  Chancellor's 
Orders  under  which  districts  ha\e  been  formed — since  it  is  a 
mere  matter  of  hx-al  in<|niry  to  ascertain  in  what  Innkruptcy 
district  any  particular  plac-e  is  included.  It  is  safficient  to  say 
that  such  bankniptcy  districts  have  been  formed  nnder  the 
[wwer  created  by  the  following  enactments : — 

"  Notwithstanding  anything  in  this  Act  contained,  the  Lord 
"  Ohanc«llor  may  from  time  to  time,  by  order  under  his  hand, 
"  exclude  any  County  Court  from  having  jurisdiction  in  faaok- 
"       '        la  for  the  pnrposes  of  bankiTiptcv  jnriadictioQ  i — 
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The  followiDg  sections  of  "  The  Bankruptcy  Act "  relate  to  —Court  pos- 
the  powers  of  local  Courts  of  Bankruptcy  :—  '^^^^f  *a  ^ 

"  Every  Judge  of  a  local  Court  of  Bankruptcy  shall,  for  the  ch^ceiy  * 
"  purposes  of  this  Act,  in  addition  to  his  ordinarjr  powers  as  a  Judge. 
"  County  Coiu-t  Judge,  have  all  the  powers  and  jurisdiction  of 
"  a  Judge  of  Her  Majesty's  High  Court  of  Chancery,  and  the 
"  orders  of  such  Judge  may  be  enforced  accordingly  in  manner 
"  prescribed  "  (Z).— 32  &  33  Vict.  c.  71,  s.  66. 

"  Subject  to  the  provisions  of  this  Act,  eveiy  Court  having  And  also  cer- 
"  jurisdiction  in  bankruptcy  under  this  Act,  shall  have  full  **^  general 
"  power  to  decide  all  questions  of  priorities,  and  all  other  ques-  P^^®"- 
"  tions  whatsoever,  whether  of  law  or  fact,  arising  in  any  case  Tlu^^^ 
"  of  bankruptcy  coming  \vithin  the  cognizance  of  such  Court,  Togg  ,  72* 
"  or  which  the  Court  may  deem  it  expedient  or  necessary  to         ' 
**  decide  for  the  purpose  of  doing  complete  justice  or  making  a 
"  complete  distribution  of  property  in  any  such  case  ;  and  no 
"  such  Court  as  aforesaid  shall  be  subject  to  be  restrained  in 

the  execution  of  its  powers  under  this  Act  by  the  order  of 

any  other  Court,  nor  shall  any  appeal  lie  from  its  decisions, 
**  except  in  manner  directed  by  this  Act ;  and  if  in  any  pro- 
"  ceeding  in  bankruptcy  there  arises  any  question  of  tact  which 
**  the  parties  desire  to  be  tried  before  a  jury  instead  of  by  the 
"  Court  itself,  or  which  the  Court  thinks  ought  to  be  tried  by  a 
"  jury,  the  Court  may  direct  such  trial  to  be  had,  and  such  trial 
"  may  be  had  accordingly,  in  the  London  Court  of  Bankruptcjr, 
'*  in  the  same  manner  as  if  it  were  the  trial  of  an  issue  m 
**  one  of  the  Superior  Courts  of  Common  Law,  and  in  the 

County  Court  in  the  manner  in  which  jury  trials  in  ordinary 

cases  are  by  law  held  in  such  Courts  "  (m). — 32  &  33  Vict, 
c.  71,  s.  72. 

The  Court  has  power  under  this  section,  to  restrain  a  creditor  EflFect  of  tbe 
from  bringing  against  the  trustee  under  a  liquidation,  an  action  a^^e  enact- 
upon  a  bill  of  sale  given  by  the  debtor  the  validity  of  which  is  ™®°*"- 
disputed  by  the  trustee  (n).     It  has  also  power  to  grant  in  a 
summary  way  an  injunction  to  restrain  a  person,  not  a  party  to 
the  bankruptcy  proceedings,  from  dealing  with  property  fraudu- 
lently assigned  before  the  bankruptcy  (0).    And  it  is  quite  clear 
that  a  County  Court,  acting  as  a  local  Bankruptcy  Court,  may, 
under  this  section,  restrain  actions  {p).    Thus  it  has  been  held 
to  have  power  to  grant  an  injunction  restraining  an  action  for 
foreclosure  brought  by  a  mortgagee  of  the  bankrupt,  and  then 
pending  in  the  Chancery  Division  ;  and  it  makes  no  difference 

(A  See  Ex  parte  AndersWy  L.  11.  6  Ch.  App.  473,  as  to  the  effect  of  this 
section. 

(/w)  Sect.  13,  posty  p.  1313,  gives  Bankruptcy  Courts  power  to  restrain  actions, 
suits,  executions,  or  other  legal  process. 

fw)  Ex  parte  Cohen^  L.  R.  7  Ch.  App.  20. 

[o)  Ex  parte  Andermn^  L.  U.^Ch.  App.  473. 


J})  Ex  parte  Maedonald,  19  W.  K.  71 
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that  Bucli  action  has  1>t<cn  (-i)mtiicmi}(l  licforc  the  iustitution  of 
the  iHinkruptcy  proi\iiliuf^  (q). 

ilut  iKi  VouTl  of  Ikiikriint<;v  hiis  jiirisiliction  to  restnin 
ttctiiiiis  involving  qiK'stiims  wliitii  sui-li  Court  is  not  itet'lf  com- 
petent toiie<-nr(c). 
In  what  antu  it  will  Ix'  si't-n  fn>ni  thv  ubove  cnactnicutK,  that,  as  for  as 
lookl  Courta  thoir  ortsriiiiil  jiiri:iilii-tti)ii  is  oumrnied,  the  London  Bankraptc; 
SLSri^T*"'  ^'""''.  ""''  ""-■  '"'■"'  I^'»kru|.ti-y  ('..nrt  are  distinguished,  the 
dkitioD.  ""*'  *"'^""  ''i^'  "tliLT,  by  It  li-rriluritil  and  not  by  a  Mv«Hia;y 

limit.  In  short,  l/ie  ir.-tiilrurr  or  /'/*(fc  of  biinitiesn  of  the  i)ereon 
soiiKlit  tu  Ih;  luljudfcinl  a  liaukrupt,  (h'terminta  whether  bank- 
ruptcy iiroi'ci.'diuf.'s  slmll  l*  institntwl  in  tho  London  Bank- 
ruptcy Ooiirt  ur  in  tlie  hii.'iil  Bankruptcy  (.'onrts.  And,  csuept 
whtTf  the  iKTSon  priJ|n)sed  to  be  mudo  a  bankrupt,  resides 
witliin  the  London  Baiikrnptcy  district,  iis  above  defined,  the 
Iwiil  bankruptcy  Court  t  /.f.  one  or  oUut  of  the  County  Connsi 
has  jurisdiction. 

In  considering  wlicther  (lie  Liunhn  Court  of  Bankruptcy,  or  a 

particular  local  I'ourt  of  Bankruptcy,  hits  iurisi.lit'tiou.  the  cast* 

alii'ady  cited,  in  another  [Mirt  of  this  Treatisi'  (.'),  upon  the 

<luestion  when  a  deleudant  may  be  sjiid  to  "  ilivH "  or  "  earri/ 

OH  l>Wfittr.i!f "  within  a  parricnlar  County  Court  within  sect.  1  of 

"The  County  Court  .Vet.  IKCr."'  may  usefully  be  consulted. 

It  is  to  be  notit-ed,  however,  that  the  wonls  tif  sect.  59  of  ■•  The 

Bankruptcy  Act.  ItitlH."  are  imt  "duvll  or  carri/  on  JwWn^w." 

t»it  "  ri'i'ub'  or  earn/  on  /'h.'wcs.v." 

Matters  inci-  l'^"''  J^'neral  ei>ustitutii>n  and  jurisdiction   of  the   Oonnty 

denial  to  the     Coutts  as  lot-id  Bankruptcy  Courts  havinir  been  nowBtated.it 

TOnsiituiion  o£    j^  m-eessar)"  to  R'fer.  briefly,  to  various  matters  incidental  to 

the  tuiirti.        ijjj.  ^-xisteniv  of  such  local  ('ourts. 
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"  ings,  or  any  of  them,  upon  such  terms  as  the  The  Bank- 
"  Court  thinks  fit :  '^P^<^  ^^* 

"  (3.)  Where  proceedinfijs  against  the  debtor   are    insti-   ^®^^»  *•  ^' 
"  tuted  in  more  Courts  tlian  one,  the  London 
"  Court  of  Bauki'uptcy  may,  on  the  apphcation 
'*  of  any  creditor,  direct  tlic  transfer  of  such  ^ 
"  proceedings  to  the  London    Court  of  Bank- 
"  ruptcy,  or  to  any  local  Bankruptcy  Court  : 

**  (4.)  "Where  the  petitioner  does  not  proceed  with  due 
**  diligence  on  his  petition  the  Court  may  sub- 
"  stitute  as  petitioner  any  other  creditor  to  whom 
**  the  debtor  may  be  indebted  in  the  amount 
**  required  by  this  Act  in  the  case  of  a  petition- 
*'  ing  creditor : 

"  (5.)  Where  the  creditors  resolve  by  a  special  resolution 
"  that  it  will  be  more  convenient  that  the  pro- 
**  ceedings  in  any  local  Bankruptcy  Court  should 
"  be  transferred  to  the  London  Court  or  to 
*^  some  other  local  Court,  or  where  the  Judge  of 
"  a  local  Court  certifies  that  m  his  opinion  the 
**  bankruptcy  would  be  more  advantageously 
"  conducted  in  the  London  Court  or  in  some 
"  other  local  Court,  and  the  creditors  do  not  by 
"  resolution  object  to  the  transfer,  the  petition 
"  shall  be  transferred  to  and  all  subsequent  pro- 
*'  ceedings  thereon  had  in  the  London  Court  or 
"  such  other  local  Court  : 

"(6.)  Subject  to  the  provisions  of  this  Act,  every  Court 
"  having  original  jurisdiction  in  bankruptcy 
"  shall  be  deemed  to  be  the  same  Court,  and  to 
"  have  jurisdiction  throughout  England  ;  and 
"  cases  may  be  transferred  from  one  Court  to 
**  another  in  such  manner  as  may  be  prescribed  : 

"  (7.)  A  corporation  may  prove  a  debt,  vote,  and  other- 
'*  wise  act  in  bankruptcy,  by  an  agent  duly 
**  authorised  under  the  seal  of  the  coi'poration  : 

"  (8.)  A  creditor  may,  in  the  prescribed  manner,  by  instru- 
"  ment  in  wTiting,  appoint  a  person  to  repre- 
"  sent  him  in  all  matters  relating  to  any  debtor 
"  or  his  affairs  in  which  a  creditor  is  concerned 
"  in  pursuance  of  this  Act,  and  such  representa- 
"  tive  shall  thereupon,  for  all  the  purposes  of  this 
"  Act,  stand  in  the  same  position  as  the  creditor 
"  who  appointed  him  : 

**  (9.)  When  a  debtor  who  has  been  adjudicated  a  bank- 
"  rupt  dies,  the  Court  may  order  that  the  pro- 
"  ceedings  in  the  matter  be  continued  as  if  he 
"  were  alive  : 

"  (10.)  The  Court  may,  at  any  time,  on  proof  to  its  satis- 
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"  faction  that  iiroc-i'ediiigB  in  bankruptcy  ought 
"  to  be  stayed,  by  reaaon  that  negotiations  are 
"  pending  for  the  liquidation  of  the  affairs  of  thu 
"bankrupt  by  arrangement  or  for  the  acoupt- 
"  ancc  of  a  composition  by  the  creditors  in  pur- 
"  nuance  of  the  provisions  hereinafter  con- 
"  lained  (').  or  on  proof  to  its  satisfaction  of  any 
'•  other  sufficient  reason  for  the  staying  the 
"  same,  make  an  order  staring  the  same,  either 
"  altogether  or  for  a  limited  time,  on  such  terms 
"  and  subject  ti>  such  conditions  as  the  Court 
"  may  think  jnst."— 32  it  a»  A"ict.  e.  71,  s.  80. 
'■  The  Bankrnptcj-  Act,  18(iO,"  also  creates  a  jxiwer  to  frame 
gtneral  rules  of  pnictice.     It  enacts  : — 

"  Tlic  Lord  CTiancellor,  with  the  advice  of  the  Chief  Judge 
"  in  Bankruptcy,  may  from  time  to  time  make,  and  may  from 
Chief  JadgB,  "  time  to  time  revoke  and  alter,  genei'al  niles,  in  this  Act  de- 
to  make  it  Bcribcd  as  niles  of  Court,  for  the  cfTcctual  execution  of  this 

to'r  t  "  ■*'^*'  ^"''  "^  ^''^  obji-cts  thereof,  and  the  regulation  of  the 
TktBank-  «  practice  and  procedure  of  bankruptcy  petitions  and  the  pro- 
'^%'sli      "  ^'^"'Ks  tlierton. 

'        '  "Any  general  rules  made  as  aforesaid  may  prescribe  regula- 

"  tions  as  to  the  service  of  bankvuptcj'  petitions,  including 
"  provisions  for  substituted  service ;  as  to  the  valuing  of  any 
"  debts  provable  in  a  bankrujitcy  ;  as  to  the  valuation  of  seen- 
"  rities  held  by  creditors  :  as  to  the  giving  or  withholding 
"  inten.'st  or  discount  on  or  in  respect  of  debts  or  dividends  ; 
"  as  to  the  funds  out  of  which  costs  arc  to  be  paid,  the  order  of 
"  payment,  and  tliu  amount  and  taxation  thereof ;  and  as  to 
"  any  other  matter  or  thing,  whether  similar  or  not  to  those 


lor,  with 
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"  bankruptcy   cases   under   this    Act "  (//).— 32   &    33  Vict, 
c.  71,  s.  78. 

In  pursuance  of  this  enactment,  a  body  of  rules  and  forms,  <iTheBank- 
and  a  scale  of  costs  were  drawn  up  in  the  year  1870,  and  ruptcy  Rules, 
another  body  of  niles  and  forms,  and  a  scale  of  costs  in  1871.  1870,"  and 
Moreover,  in  1873  two  new  rules  were  made,  and  in  1878  six   "^^°?^" 
more  were  framed.  ^^j  T,  ^^^^ 

"The  Bankruptcy  Rules,   1871,"  provide,  with  a  view  to  under  powers 
facilitate  their  citation,  that  : —  conferred. 

**  The  j^eneral  rules  in  bankruptcy  made  on  the  1st  day  of  Short  title  of 

January,  1870,  may  be  cited  for  all  purposes  as  *The  Bank-   rules. 

ruptcy  Rules,   1870,' and  these  rules  as  'The  Bankruptcy  —Rules to 

Rules,  1871,'  and  such  rules  shall  be  read  and  construed  ^read 
"  together."— **  The  Banki-uptcy  Rules,  1871,"  r.  1.  together. 

With  regard  to  the  application   of  the  above  rules,  it    is  The  Bank- 
direct^:—  ri^tcyJiuUs, 

**  The  foregoing  rules  shall  apply,  in  exclusion  of  all  other         /  ^\  ' 
**  rules  and  orders  heretofore  made,  to  all  proceedings  com-  ^^^^*^**°'*  ^^ 
"  menced  under  the  Act ;   but  the   principles,  practice,  and  ^^^ 
"  rules  on  which  Courts  hanug  jurisdiction  in  bankruptcy  have   j,.    n    » 
"  heretofore  acted  in  dealing  with  proceedings  in  bankruptcy  or  ^^pi^y  Rules 
'*  otherwise  shall  be  observed  by  any  Coiu't  with  respect  to  the  igyo  r.  SIq! 
**  further  prosecution  of  any  proceedings  pending   in  any  of 
**  such  Courts  on  the  31st  day  of  December,  1869,  except  that 
**  the  power  of  delegation  of  powers  by  the  Judges  of  such 
*'  Courts  authorised  by  section  07  of  the  Act  and  by  these 
"  rules,  may  be  exercised  by  such  Judges  as  fully  with  respect 
*'  to  such  pending  proceedings  as  it  may  be  exercised  with 
"  respect  to  proceedings  commenced  under  the  Act." — "  The 
Bankruptcy  Rules,  1870,"  r.  319, 

(2.^  Secondly,  hoth  "The  Bankruptcy  Act,  18(19,"  and  "The  (2.)  Interpre- 
Bankruptcy  Rules"  made  under  its  authority,  contain  inter-  ^^^l^l 
pretation  clauses.     And  these  interpretation  clauses  may  con-  Ruiee. 
veniently  be  set  out  in  this  place. 

The  inteiprctation  clause  of  "  The  Bankruptcy  Act,  1869,"  — Interpre- 
is  as  follows  : —  ^aMou  of 

"  In  this  Act,  if  not  inconsistent  with  the  context,  the  fol-   **^^^*^" 
"  lowing  terms  have    the    meanings    hereinafter  respectively  i869/'     ' 
"  assigned  to  them  ;  that  is  to  say,  ^^  Barik- 

'*  *  The  Court '  shall  mean  the  Court  having  jurisdiction  in  ruptey  Act 
"  bankruptcy  as  by  this  Act  provided  :  1869,  «.  4. ' 

**  *  The  registrar  *  shall  mean  the  registrar  of  the  *  Court' 
**  as  above  defined  : 

{tt)  Where  the  construction  of  the  Bankruptcy  Act,  1869,  is  ambiguous  or 
doubtful  on  any  point,  recourse  luay  be  had  to  the  Kulei  which  hare  been  made 
by  the  Lord  Chancellor  under  the  authority  of  the  Act,  and  if  it  is  proved  that 
in  the  Rules  any  particular  construction  has  been  put  on  the  Act,  it  is  the  duty 
of  the  Court  to  adopt  and  follow  that  construction.  Fer  MeUi^,  L.J.,  in  Ex 
parte  Wifr ;  In  re  Wier,  41  L.  J.  Bank.  TN.  S.)  14.  No  question  as  to  the 
validity  of  the  Bules  made  under  sect.  78  oi  "The  Bankruptcy  Act,  1869,"  can 
be  entertained;   He  Davies,  21  L.  T.  N.  8.  685. 


nH-VTY    CdTKT    mACTICE. 


[I!k.  YI. 


Interpretation 
of  "The 
Ttuikraptc7 
Bale*," 
Theliajik- 
niptey  Ride*, 
lM7i),  r.  1. 


" '  PrciMTilx'd '  Bhiill  mciui  jirL-scrikil  I'V  ruits  of  Court  In 

"  lie  iiitidc  us  ill  this  A('t  providtd  : 
"  '  I'l'cjjt'rt)' '  slmll  nic'iin  (Hid  inrfiide  nionpT,  poods,  thin^ 
"ill  aotidii,  liiiul,  and  every  description  of  property, 
"  wlu'thtT  real  or  pcrfu>iifll ;  also,  obliinttioiis,  ease- 
"  mmts,  and  even'  depfriptidii   of  estate,    intereBt. 
"  iiTid  jirolit,  pVL'Si-nt  or   fium-e,   vested  or  coiitiii- 
■'  ••vnX,  iiriBiii!,'  out  of  or  iiteidcut  to  property  as  above 
"  defined  : 
■•'Debt  provable  in  lmiiknipti-y '  phall  include  any  debt 
"  or  liability  by  this  Aet  made  provable  in  bnnk- 
"  niptey  : 
" '  IVrwiii  *  shull  iiidiide  a  body  toiporate  : 
"*  Trader '  shall,  for  the  purjMiseBof  this  Act,  menu  the 
"  several  [wrsons  in   that  behalf  iiieittioued  in   the 
■■  tirst  schedule  to  tliiw  A.'t  minexed."— :)2  &  ,S3  Vict, 
c.  71,8.  4. 
The  fulloiviiif:  interjiivtatioii  Clause   is  contained  in  "The 
Buiikrii]it<T  Rules:" — 

"  111  [he  eonsiruetion  of  these  rules  aud  forms,  wonls  im- 
"  porting  ""^  sinjiiilar  imnilier  shull  inclnde  tlie  iilural,  and 
"  woihIb  iiiiportins;  the  plural  uiimlxT  shall  include  the  singular 
"  number,  and  words  imiKirtinf,'  the  masculine  gender  shall 
"  include  females,  and  the  folloiviiig  terms  shall  (if  not  incon- 
"  siatent  with  the  context  or  subject  mutter)  have  the  respective 
"  meanings  bereinafler  assigned  to  them,  thnt  is  to  say  : 
"  'The  Act'  shall  mean  the  Bankruptcy  Act,  1869  : 
"  '  Court '  shall  mean  the  Court  ha^^ing  jurisdiction  in  tlie 
"  matter  : 
'Judge'  shall  meau  the  Judg.- or  ii  lawfully  appointed 
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"  *  L(K'al  paper '   shall  mean  a  paper  circulating  in  the 

**  locality  of  the  Court : 
'•  *  Sealed '  shall  mean  sealed  with  the  seal  of  the  Court : 
"  And,  unless  there  he  something  in  the  context  inconsistent 
"  therewith,  the  provisions  of  sections  4  and  1 14  of  the  Act  shall 
"  apply  to  these  rules."— *' The  Bankruptcy  Rules,  1870."  r.  1. 

(8.)  Thirdly y  as  to  the  days  on  which  the  offices  of  the  Court  .(3.)  Days  on 
are  to  l)e  open.  which  offices 

In  another  part  of  the  work  (v)  it  has  been  indicated  on  a'*  *<>  ^ 
what  days  the  offices  connected  with  County  Courts  are  to  be  **^* 

.v»>^^  — Offices 

open.  generally. 

With  regard  to  the  constitution  of  certain  County  Courts,  as  __ 
Tiocal  Bankruptcy  Courts,  "The  Bankruptcy  Act,   1860,"  it  compto)ller 
will  be  seen  {x\  in  providing  for  the  appointment  of  an  officer  in  London, 
(tailed  "  The  Comptroller  in  Bankruptcy,"  enacts  that  "  The 
"  comptroller  shnll  ho  provided  with   such  office  in  Loiulon  as 
**  nmij  be  directed  by  ttut  Lord  Ch/nice liar,  with  tlie  ajyproval  of 
"  the  Treammjr 

When  this  official's  office  is  to  be  open,  nowhere  appears.  But 
"The  Bankruptcy  Rules,  1870,**  provide  that  ^' the  Registers 
"  Hliall  he  open-  for  searches  by  tJie  pvblic  at  all  hours  that  the 
"  office  of  the  comptrolle?'  is  open  "  (y). 

(4.)  Fourthly,  as  to  the  forms  to  be  used  "  The  Bankruptcy  (4.)  Forms. 
Rules,  1870,"  provide  as  follows  : — 

"  In  matters  under  the  Act  the  proceedings  may  be  in  the  Fonn«  in 
"  several  fonns  set  forth  in  the  schedule  attached  to  these  rules,  J^^®^"^«  *^ 

be  lOUowecl 

"  or  as  near  thereto  as  possible,  and  where  iorms  for  any  pro-  and  where' 

"  ceeding  in  such  matters  are  not  provided  in  the  schedule,  the  none  provided, 

"  forms  required  may  be  framed  by  the  parties,  using  as  guides  parties  may 

'*  those  so  provided,  so  far  as   they  are   applicable." — "  The  ^^^*^®  ***®°*' 

I^anlmiptcy  Rules,  1870,"  r.  7.  -  The  Bank- 

"  All  proceedings  in  the  Court  (except  notices  to  creditors)  ^^^S^  Rules, 
"^  shall  be  wTitten  or  printed,  or  partly  written  or  partly  printed,         '  ^*  '* 

"  on  pai'chment  or  paper  of  the  size  hitherto  used  in  bank-  ^o^^ocu- 

**  ruptcy,  that  is  to  say,  on  sheets  of  sixteen  inches  in  length  ^^pj-e^ed** 

'•  and  ten  inches  in  breadth,  or  thereabouts  ;  but  no  objection  rri   p    j.' 

**  shall  be  allowed  to  any  proof  of  debt,  affidavit,  or  proxy  on  j^pfcv^^^^ 

"  account  of  its  being  written  or  printed  on  other  sized  paper."  i^or  8    ' 
— "  The  Bankruptcy  Rules,  1870,"  r.  8.  '  *    ' 

(5.)  Fifthly,  with   regard  to  fees,  "  The  Bankruptcy  Act,  (5.)  Fees. 
38(19,"  provides  as  follows  : — 

"  The   Lord   Chancellor    shall,  with    the  sanction  of  the  Scale  of  fees 

"  Treasur}%  from  time  to  time  prescribe  a  scale  of  fees  to  be  to  be  pre- 

"  charged  for  any  business  done  by  any  Court  or  officer  thereof  *f"^J*^ 

"  under  this  Act  ;  and  the  Treasury  shall  direct  whether  the  chancellor 

with  sanction 
(m}  Book  I.  cap.  i.  pp.  40—41.    '  of  Trea^ry. 

Ix)  Sect.  66,  post,  p.  1385. 
(y)  Rule  229,  pott,  p.  1275. 
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The  Bank'        '•  same  shall  be  imposed  by  stamps  or  otherw-ise,  and  by  whom 

ruptey  Aa,       «  an(]  j,,  ^J^Ja|;  manner  the  same  shall  be  collected,  accounted 

1869,  J.  68.       (1  f^^^^  gji^  appropriated,  and  whether  any  and  what  remunera- 

"  tion  shall  be  allowed  to  iiny  person  jjerformiug  any  duties 

"  under  this  Act."— 32  &  8;5  Vict.  c.  71,  s.  G8. 

In  pursuance  of  this  enactment  a  scale  of  fees  was,  by  Order 

dated  the  10th  August,  1871,  prescribed  by  the  Lord  Chancellor, 

with  the  sanction  of  the  Treasury  (z). 

ution™^"'  (''■)  •'^iJ^tltlij.  AV'ith  regard  to  the  computation  of  time  within 

time.  which  auythiujj  is,  by  the   Act,  limited  to  be  done,   "Tlie 

Bankruptcy  Act,  IHGO,"  provides  as  follows  : — 

putiD/time"         "  ^^^crc  by  this  Act  any  limited  time  from  or  after  any  date 

appointed  by     "  or  ovcnt  13  appointed  or  allowed  for  the  doing  of  any  act  or 

Btatutofor        "  the  taking  of  any  jjroceeding,  then  in  the  computation  of 

doing  certain     "  gn^h  limited  time  the  same  shall  be  taken  as  exclusive  of  the 

"'^  ,   "  day  of  sucli  date  or  of  the  happeTiing  of  such  event,  and  as. 

^^-^J*"       "  coinmciicinfr  at  the  beginning  of  the  no.\t  following  day; 

18^"    11*4     "  """^  ^^  ^^^  "''  P'''^'*'1'"B  ^li""  ^^  t'"'"^  "^  taken  at  latest  on 

'  '    "  the  last  day  of  such  limited  time  aa:ording  tu  Bucb  computa- 

"  tion,  unless  such  last  day  is  a  Sunday,  Christmas  Day,  Good 

"  Friday,  or  Mondav  or  Tuesday  in  Easter  Week,  or  a  day 

"  appointed  for  public  fust,  humiliatiun,  or  thank^i^ing,  or  a 

"  diiy  on  which,  in  ]>nrBnance  of  a  notificiition  by  the  Lon! 

"  Chancellor  under  this  Act,  the  Conrt  does  not  sit,  in  which 

"  case  any  act  or  proceeding  shall  be  considered  as  done  or 

"  taken  in  due  time  if  it  is  done  or  taken  on  the  next  day  after- 

"  wards,  not  being  one  of  the  days  in  tliis  section  specified. 

"  Wiiere  by  this  Act  any  act  or  proceeding  is  directed  to  be 
"  done  or  taken  on  a  certain  day,  then  if  that  day  happens  t^) 
"  be  one  of  the  days  in  this  section  specified,  such  act  or  pro- 
"  eee<lini;  shall  be  considered  ae  done  or  taken  in  due  tJinB  if  it 
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"  The  Bankruptcy  Act,  1869,"  provides  as  follows  :  Every  Court 

"Every  Court  having  jurisdiction  in  bankruptcy  under  this  ^tj^bank- 
"  Act  shall  have  a  seal  describing  such  Court  in  such  manner  as  dictioVtohav* 
"  may  be  directed  by  order  of  the  Lord  Chancellor,  and  judicial  a  seal. 
"  notice  shall  be  taken  of  such  seal,  and  of  the  signature  of  the   77^  Bank- 
"  Judge  or  registrar  of  any  such  Court,  in  all  legal  proceed-  ruptcy  Act, 
"  ings."— 32  &  33  Vict.  c.  71,  s.  109.  1869,  «.  109. 

By  order  dated  1st  January,  1870,  "every  County  Court  To  be  affixed 
"  shall  have  a  seal  describing  such  Court,  as  it  is  now  described  to  process. 
"  by  the  seal  hitherto  used  in  every  such  Court  respectively."      au  process  to 

"The  Bankruptcy  Rules,  1870,"  provide  as  follows  with  be  sealed, 
regard  to  the  sealing  of  process  : — 

"  All  summonses,  petitions,  notices,  orders,  warrants,  and 
"  other  process  issued  by  the  Court  shall  be  sealed." — "  The 
Bankruptcy  Rules,  1870,"  r.  10. 

Proceedings  in  bankruptcy,  when  sealed  with  the  seal  of  the 
Court,  or  if  signed  by  the  Judge,  are  receivable  in  evidence  in 
all  legal  proceedings  whatever  (b), 

(9.)  Ninthly,  as  to  the  transmission  of  notices,  &c.,  by  post,  (9.)  Trans- 
it is  by  "  The  Bankruptcy  Rules,  1870,"  provided  as  follows : —  mission  of 

"  All  notices  and  other  proceedings,  for  the  delivery  of  which  notices,  kc., 
"  no  special  mode  is  prescribed,  may  be  sent  by  prepaid  post  ^^  P°^ 
"  letter  to  the  last  known  address  of  the  person,  to  be  served  W*»ere  no 
"  therewith."—"  The  Bankruptcy  Rules,  1870,"  r.  U.  ofdeUv^rf  ^ 

(10.)  Tenthly,    The  sittings  of  the  Court  recjuire  to  be  con-  prescribed,  all 
sidered  (a.)  with  regard  to  the  time  of  such  sittings,  and  (ft.)  notices,  &c, 
with  regard  to  the  phce  of  such  sittings.  P*y  ^  sent 

(a.)  With  regard  to  the  Umes  of  the  sittings,  "  The  Bank-  ^^  ^^ 
ruptcy  Rules,  1870,"  provide  as  follows  :—  ^^  -^«2^- 

"  The  times  of  the  sitting  of  each  County  Court  in  matters   ^^^^  ^ff^» 
"  of  banki-uptcy  shall  be  those  appointed  for  the  transaction  of         '  !^* .   * 
"  the  general  business  of  the  Court,  unless  the  Judge  of  any  ^J^^')  ^/JJ*"f' 
"  such  Court  shall  otherwise  order,  and  shall  appoint  a  special   ,   ^  »,.  ** 
"  day  or  days  for  a  sitting  of  the  Court  in  matters  of  bank-  S*  -ul^"  ^^ 
"  ruptcy  (c)."— "  The  Bankruptcy  Rules,  1870,"  r.  205.  of  the  CoSity 

(ft.)  With  regard  to  the  place  of  the  sittings,  such  sittings  Courts  in 
may  be  in  Court  or  at  chambers.    The  sittings  in  Court  are  bankruptcy. 

governed  by  the  following  rule  of  "  The  Bankruptcy  Rules,  The  Bank- 
lg7Q  "  > —  ruptcy  Rules^ 

"  The  place  of  sitting  of  each  County  Court  in  matters  of  ^®^^»  ^'  2^^* 

"  bankruptcy  shall  be  the  town  in  which  the  Court  now  holds  or  {b.)  Place  of 

"  may  hereafter  hold  its  sittings  for  the  common  law  business  ?i*^ng  may  be 

"  of  the  Court,  under  the  provisions  of  *  The  County  Courts  ^hambere*'^  * 

"  •  Act,  1846 ' "  (^).— "  The  Bankruptcy  Rules,  1870,"  r.  204.  gj^^^  / 

Court. 

(b)  32  &  33  Vict.  c.  71,  s.  107,  po»t,  n.  1325.  jj^^  Bank- 
\e)  See  antfy  Book  I.  cap.  i.  p.  35 — 37,  as  to  the  time  of  the  sittings  of  the  .      p   . 

County  CourU  for  transaction  of^general  business  of  the  Court.  VSS  V^  -auies, 

(d)  See  ante.  Book  I.  cap.  i.  p.  37—39,  as  to  sittings  of  the  County  Court  for  1870,  r.  204. 

**  common  law  ousiness  of  the  Court." 
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"  is  made,  conid  exercise  in  regai-d  to  similar  niatU'iu  witliiii 
"  their  respective  jurisdictionB.'  — 32  &  33  Vict.  c.  71,  b.  74. 

It  has  k^en  held,  under  this  section,  that  an  English  Bnnk- 
ruptoj"  Court  has  no  jurisdiction  to  issue  a  debtor's  summons, 
or  to  take  any  proceedings  whatever  against  a  person  who 
actually  dt  faeio  at  the  moment  is  living  in  Ireland,  at  his  own 
residence  there,  and  has  nothing  whatever  at  tlie  time  which 
conld,  either  rfe  fado  or  by  construction  of  law,  be  deemed  to 
be  his  residence  in  this  country  (i?). 
Disirioto  of  The  districts  of  local  Courts  of  Bankruptcy  are  not  co-ex- 

'T^k^'otcT    ^^"^'^"^  '^"■'■'^  ''''^  ordinary  "  County  Court  Districts,"  framed 
"  ^^^'   nnder  "  The  County  Courts  Act,"  and  referred  to  in  an  early 

jtage  of  this  work  (A).  The  Metropolitan  County  Courts  |>oe8e68 
(as  we  have  seen)  no  bankruptcy  jurisdiction  whatever,  and 
their  districts  are  included  in  the  jurisdiction  of  the  London 
Courts  ((").  A  large  number  of  country  Coimty  Court  districtB 
— in  fact  the  majority  of  such  districts — also  possess  no  bank- 
ruptcy jurisdiction,  but  hare  been  excluded  from  such  jurisdic- 
tion and  attached  to  some  large  Court,  which  has  lieen  invested 
with  jurisdiction  for  a  large  area  around  it,  and  made  the  Local 
Court  of  bankruptcy  for  such  district. 

It  is  not  nccessaiT  to  set  out  here  the  Lord  C'hancellor's 
Orders  under  whicli  districts  have  been  fbnned — since  it  is  a 
,  mere  matter  of  lot^l  inquiry  to  ascertain  in  what  bankruptcy 

district  any  particular  place  is  included.     It  is  sufficient  to  say 
that  such  bankniptcy  districts  have  been  formed  under  the 
power  created  by  the  following  enactments  — 
rhe  Baiik-  "  Notwithstanding  anything  in  this  Act  cont^amed,  the  Lord 

"  Chancellor  may  from  time  to  time,  by  order  under  his  hand, 
"    (elude  any  County  Court  from  having  junsdittKin  in  bank- 


1869, 1.79. 
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The  following  sections  of  "  The  Bankruptcy  Act "  relate  to  —Court  pos- 
the  powers  of  local  Courts  of  Bankruptcy  : —  ^^S^^f *a  *^ 

"  Every  Judge  of  a  local  Court  of  Bankruptcy  shall,  for  the  chanceiy 
**  purposes  of  this  Act,  in  addition  to  his  ordinary  powers  as  a  Judge. 

County  Court  Judge,  have  all  the  powers  and  jurisdiction  of 

a  Judge  of  Her  Majesty's  High  Court  of  Chancery,  and  the 

orders  of  sucli  Judge  may  be  enforced  accordingly  in  manner 

prescribed  "  (/).— 32  &  33  Vict.  c.  71,  s.  6G. 

"  Subject  to  the  provisions  of  this  Act,  every  Court  having  And  also  ccr- 
"  jurisdiction  in  bankruptcy  under   this  Act,  shall  have  fuU  **^  general 
"  power  to  decide  all  questions  of  priorities,  and  all  other  ques-  P*^^®"- 
**  tions  whatsoever,  whether  of  law  or  fact,  arising  in  any  case  ^«  ^«^A:» 
"  of  bankruptcy  coming  ^vithin  the  cognizance  of  such  Court,  ^gg  ,  72' 
"  or  which  the  Court  may  deem  it  expedient  or  necessary  to         »  •     • 
**  decide  for  the  purpose  of  doing  complete  justice  or  making  a 
**  complete  distribution  of  property  in  any  such  case  ;  and  no 
"  such  Court  as  aforesaid  shall  be  subject  to  be  restrained  in 
''  the  execution  of  its  powers  under  this  Act  by  the  order  of 
"  any  other  Court,  nor  shall  any  appeal  lie  from  its  decisions, 
'*  except  in  manner  directed  by  this  Act  ;  and  if  in  any  pro- 
"  ceeding  in  bankruptcy  there  arises  any  question  of  tact  which 
"  the  parties  desire  to  be  tried  before  a  jnry  instead  of  by  the 
**  Court  itself,  or  which  the  Court  thinks  ought  to  be  triea  by  a 
"  jury,  the  Court  may  direct  such  trial  to  he  had,  and  such  trial 
**  may  be  had  accordingly,  in  the  London  Court  of  Bankruptcjr, 
**  in  the  same  manner  as  if  it  were  the  trial  of  an  issue  m 

one  of  the  Superior  Courts  of  Common  Law,  and  in  the 

County  Court  in  the  manner  in  which  jury  trials  in  ordinary 
**  cases  are  by  law  held  in  such  Courts  "  (m). — 32  &  33  Vict, 
c.  71,  s.  72. 

The  Court  has  power  under  this  section,  to  restrain  a  creditor  Effect  of  the 
from  bringing  against  the  trustee  under  a  liquidation,  an  action  **>o^e  e»*ctr 
upon  a  bill  of  sale  given  by  the  debtor  the  validity  of  which  is  ™«°**'- 
disputed  by  the  trustee  (w).     It  has  also  power  to  grant  in  a 
summary  way  an  injunction  to  restrain  a  person,  7wt  a  party  to 
the  bankruptcy  proceedings,  from  dealing  with  property  fraudu- 
lently assigned  before  the  bankruptcy  (o).    And  it  is  quite  clear 
that  a  County  Court,  acting  as  a  local  Bankruptcy  Court,  may, 
under  this  section,  restrain  actions  (p).    Thus  it  has  been  held 
to  have  power  to  grant  an  injunction  restraining  an  action  for 
foreclosure  brought  by  a  mortgagee  of  the  bankrupt,  and  then 
pending  in  the  Chancery  Division  ;  and  it  makes  no  difference 

(F)  See  Ex  parte  Auderxon^  L.  R.  6  Ch.  App.  473,  as  to  the  effect  of  this 
section. 

{m)  Sect.  13,  post,  p.  1313,  gives  Bankruptcy  Courts  power  to  restrain  actions, 
suits,  executions,  or  other  legal  process. 

(w)  Ex  parte  Cohrn,  I..  R.  7  Ch.  App.  20. 

(o)  Jir  parte  Anderson ^  L.  R.  5  Ch.  App.  473. 

\p)  Ex  parte  Macdonald,  19  W.  R,  717. 
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that  such  action  has  iieen  isommeQcod  before  the  iustitution  of 
the  bankruptcy  proccwiings  (q). 

But  no  Court  of  Bankruptcy  has  jurisdiction  to  restrain 
actions  iuvoUing  questions  ivliich  siieli  Court  is  not  itself  com- 
petent to  decree  (r). 
In  whM  cues  It  will  be  seen  fn)m  the  above  enactments,  that,  as  far  us 
local  Conrts  their  original  jurisdiction  is  concerned,  the  London  Bankruptcy 
U^^'™^  Court  and  the  local  Bankruptcy  Court  are  distinguished,  the 
Saioa.  ^^^  ^^^  ^^^  ntlier,  by  a  lern'lon'al  and  not  by  a  pecuniar// 

limit.  In  short,  Hie  renidfitee  or  pkre  ofbitsinesn  of  the  person 
sought  to  be  adjudged  a  bankrupt,  determines  whether  bank- 
ruptcy proceedings  shall  be  instituted  in  the  London  Bank- 
ruptcy Court  or  in  the  local  Bankruptcy  Courts.  And,  except 
where  the  jverson  proposed  to  be  made  a  bankrupt,  resides 
within  the  London  Bankruptcy  district,  iis  above  defined,  the 
local  bankruptcy  Court  (*>.  one  or  other  of  the  County  Courts; 
has  jurisdiction. 

In  considering  whether  the  LoikIoh  Coiu't  of  Bankruptcy,  or  a 
particulai'  local  Court  of  Bankruptcy,  lias  jurisdiction,  the  casea 
already  cited,  in  another  part  of  this  Treatise  («),  upon  the 
question  when  a  defendant  may  be  said  to  "tliivll"  or  "carry 
on  htshifxx  "  within  a  particular  County  Court  within  sect.  1  of 
"The  County  Court  Act,  liSC7,"  may  usefully  be  consnlted. 
It  is  to  be  noticed,  however,  that  the  words  of  sect.  59  of  "  The 
Bankruptcy  Act,  1861),"  are  not  "  diivU  or  carry  on  business," 
but  "  reside  or  carry  on  bimticnn." 
Uattcninci-  The  general  constitution  and  jurisdiction  of  the  County' 
denui  to  the  Courts  as  local  Bankruptcy  Courts  having  been  now  stated,  it 
is  necessary  to  refer,  briefly,  to  various  matters  incidental  to 
the  existence  of  such  local  Courts. 
(1.)  firxl,  m  111   the  rules  regulating  the  practice  of  the 
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"  ings,  or  any  of  them,  upon  such  terms  as  the  The  Bank- 
"  Court  thinks  fit  :  ^P^^y  Act, 

"  (3.)  Where  proceedings  against  the  debtor   are    insti-  ^®^^»  *•  ^' 
"  tuted  in  more  Courts  than  one,  the  London 
"  Court  of  Bankruptcy  may,  on  the  appliaition 
'*  of  any  creditor,  direct  the  transfer  of  such  ^ 
"  proceedings  to  tlic  London    Com't  of  Bank- 
"  ruptcy,  or  to  any  local  Bankruptcy  Court  : 

*'  (4.)  "Where  the  petitioner  docs  not  proceed  with  due 
"  diligence  on  his  petition  the  Court  may  sub- 
"  stitute  as  petitioner  any  other  creditor  to  whom 
*'  the  debtor  may  be  indebted  in  the  amount 
*'  required  by  this  Act  in  the  case  of  a  petition- 
**  ing  creditor  : 

"  (5.)  Where  tlie  creditors  resolve  by  a  special  resolution 
**  that  it  will  l3e  more  convenient  that  the  pro- 
*'  ceedings  in  any  local  Bankruptcy  Court  shoidd 
"  be  transferred  to  the  London  Court  or  to 
"  some  other  local  Court,  or  where  the  Judge  of 
"  a  local  Court  certifies  that  in  his  o])inion  the 
**  bankruptcy  would  be  more  advantageously 
*'  conducted  in  the  London  Court  or  in  some 
other  local  Court,  and  the  creditors  do  not  by 
resolution  object  to  the  transfer,  the  petition 
shall  be  transferred  to  and  all  sulisequent  pro- 
'*  ceedings  thereon  had  in  the  London  Court  or 
'*  such  other  local  Court  : 

**  (6.)  Subject  to  the  proAisions  of  this  Act,  every  Court 
"  having  original  jurisdiction  in  bankruptcy 
"  shall  be  deemed  to  be  the  same  Court,  ana  to 
"  have  jurisdiction  throughout  England  ;  and 
"  cases  may  be  transfen'ed  from  one  Court  to 
"  another  in  such  manner  as  may  be  prescribed  : 

"  (7.)  A  corporation  may  prove  a  debt,  vote,  and  other- 
"  wise  act  in  bankruptcy,  by  an  agent  duly 
"  authorised  under  the  seal  of  the  coiporation  : 

**  (8.)  A  creditor  may,  in  the  prescribed  manner,  by  instru- 
"  ment  in  writing,  appoint  a  person  to  repre- 
"  sent  him  in  all  matters  relating  to  any  debtor 
"  or  his  aflairs  in  which  a  creditor  is  concerned 
"  in  pursuance  of  this  Act,  and  such  representa- 
"  tive  shall  thereupon,  for  all  the  pm-poses  of  this 
**  Act,  stand  in  the  same  position  as  the  creditor 
**  who  appointed  him  : 

**  (9.)  When  a  debtor  who  has  been  adjudicated  a  bank- 
"  rupt  dies,  the  Court  may  order  that  the  pro- 
"  ceedings  in  the  matter  be  continued  as  if  he 
"  were  alive  : 

"  (10.)  The  Court  may,  at  any  time,  on  proof  to  its  satis- 
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"  faction  that  ])rix:<iediiiga  in  bankruptcy'  ought 

"  to  be  stnjed,  by  reaBon  that  negotiations  are 

"  pending  for  the  liquidation  of  the  affairs  of  the 

"  haiikrnpt  by  arrangement  or  for  the  acovpt- 

"  ance  of  a  composition  by  the  creditors  in  pnr- 

"  suaiicc   of    tiie   provisions    hereinalter   con- 

"  tained(/),  or  on  proof  to  its  satisfiictioii  of  any 

"  otlier   sufficient  reaBoii  for   the   staying   the 

"  same,  make  an  order  staying  the  eanie,  either 

"  altogetlier  or  for  a  hmited  time,  on  such  terms 

"  and  subject  to  such  conditions  as  the  Court 

"  may  think  just."— 32  &  33  Vict.  c.  71,  s.  80. 

The  Act  ftiM  '■  The  Bankruptcy  Act,  18(i!>,"  also  creates  a  }>oner  to  frame 

f"?"  \^*'     general  rules  of  practice.    It  enacts ; — 

^Uor, -ioT'        "  The  Lord  Chancellor,  with  the  advice  of  the  Chief  Judge 

adviot  ot  "  in  Bankruptcy,  may  from  time  to  time  make,  and  may  from 

Chief  Judge,      "  time  to  time  revoke  imd  alter,  general  rules,  in  this  Act  de- 

u>  m»ke  "  gcribed  as  rules  of  Court,  for  the  ettectuai  execution  of  this 

^"^  I        "  ■*^''  ^'"^  "^  ^'^^  objects  tiicrcof,  and  the  regulation  of  the 

...       "  practice  and  procedure  of  bankruptcy  petitions  and  the  pro 

I^/to       "  ^inf?8  thereon. 

'  ■  "Any  general  rules  made  as  aforesaid  may  prescribe  regnla- 
"  tions  as  to  the  service  of  bankniptcj-  petitions,  including 
"  provisions  for  substituted  service ;  as  to  the  valuing  of  any 
"  debts  provable  in  a  bankruptcy  ;  as  to  the  valuation  of  secn- 
"  rities  held  by  creditors  ;  as  to  the  gi\'ing  or  withholding 
•'  interest  or  discount  on  or  in  respect  of  debts  or  dividends  ; 
"  as  to  the  funds  out  of  which  costs  are  to  be  paid,  the  order  of 
"  payment,  and  the  amount  and  taxation  thereof ;  and  as  to 
"  any  other  matter  or  thing,  whether  similar  or  not  to  thoee 
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"  bankruptcy   cases   under   this    Act  '*  (//).— 32   &    83  Vict, 
c.  71,  8.  78. 

In  pursuance  of  this  enactment,  a  Ixxlj  of  rules  and  forms,  nf^^^  Bejik- 
and  a  scale  of  costs  were  drawn  up  in  the  year  1870,  and  puptcy  Rules, 
another  body  of  rules  and  forms,  and  a  scale  of  costs  in  1871.  1870,"  and 
Moreover,  in  1873  two  new  rules  were  made,  and  in  1878  six   "The Bank- 
more  were  framed.  1871^^'  made' 

"The  Bankruptcy  Rules,   1871,"  provide,  with  a  view  to  under  powers 
facilitate  their  citation,  that : —  conferred. 

**  The  general  rules  in  bankruptcy  made  on  the  1st  day  of  Short  title  of 

Januar}',  1870,  may  be  cited  for  all  purposes  as  *The  Bank-   rules. 

ruptcy  Rules,  1870,' and  these  rules  as  'The  Bankruptcy  —Rules  to 
"Rules,  1871,'  aud  such  rules  shall  be  read  and  construed  he  read 
"  together.''— **  The  Bankruptcy  Rules,  1871,"  r.  1.  together. 

"With  regard  to  the  application  of  the  above  rules,  it    is  ^^  Bank- 
directed:—  rii^BuUs, 

"  The  foregoing  rules  shall  apply,  in  exclusion  of  all  other         /  ^\  ' 
"  rules  and  orders  heretofore  made,  to  all  proceedings  com-  ^PPlj^ation  of 

uiA  above 

"  menced  under  the  Act ;   but  the   principles,  practice,  and  ^^^^^ 

*'  rules  on  which  Courts  having  jurisdiction  in  bankruptcy  have   ««    Bank- 

"  heretofore  acted  in  dealing  with  proceedings  in  bankruptcy  or  ^-uptcy  Rulea 

*•  otherwise  shidl  be  observed  by  any  Court  >dth  respect  to  the  igyo  r.  SIq! 

"  further  prosecution  of  any  proceedings  pending   in  any  of 

"  such  Courts  on  the  31st  day  of  December,  18GJ),  except  that 

"  the  power  of  delegation  of  powers  by  the  Judges  of  such 

**  Courts  authorised  by  section  G7  of  the  Act  and  by  these 

"  rules,  may  be  exercised  by  such  Judges  as  fully  with  resjiect 

"  to  such  pending  proceedings  as  it  may  be  exercised  with 

"  respect  to  proceedings  commenced  under  the  Act." — **  The 

Bankruptcy  Rules,  1870,"  r.  319. 

(-2.)  Secondly,  both  "The  Bankruptcy  Act,  1800,"  and  "The  (2.)  Interpre- 
Bankruptcy  Rules"  made  under  its  authority,  contain  inter-  ^^^H^l 
pretation  clauses.     And  these  interpretation  claiLses  may  con-  Ruiee. 
veniently  Ix;  set  out  in  this  place. 

The  intei-pretation  clause  of  "  The  Bankruptcy  Act,  18G9,"  — Interpre- 
is  as  follows  : —  iAiXon  of 

"  In  this  Act,  if  not  inconsistent  with  the  context,  the  fol-  ^^^t*^" 
"  lowing  terms  have    the    meanings    hereinafter  resi)ectively  i869^*  ^ ' 
"  assigned  to  them  ;  that  is  to  say,  ^^  Bank- 

'*  *  The  Court '  shall  mean  the  Court  having  jurisdiction  in  ruptcy  Act 
"  bankruptcy  as  by  this  Act  providcni  :  1869,  «.  4. ' 

"  *  The  registrar '  shall  mean  the  registrar  of  the  *  Court ' 
"  as  above  defined  : 

{tt)  Where  the  construction  of  the  Bankruptcy  Ant,  1869,  is  ambiguous  or 
doubtful  on  any  point,  rccoiu*8e  may  be  had  to  the  Kulej  which  have  been  made 
by  the  Lord  ChanceUor  under  the  authority  of  the  Act,  and  if  it  is  proved  that 
in  the  Kules  any  particular  construction  has  been  put  on  the  Act,  it  is  the  duty 
of  the  Court  to  adopt  and  follow  that  construction.  Fer  MeUi^,  L.J.,  in  Ex 
parte  Wif:r  ;  In  re  Wier^  41  L.  J.  Bank.  ^N.  8.)  14.  No  question  as  to  the 
validity  of  the  Bules  made  under  sect.  78  oi  "The  Bankruptcy  Act,  1869,"  can 
be  entertained ;   He  Davics,  21  L.  T.  N.  8,  685. 
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"  loved  ench  Bnperannnation  as  they  would  have  beeo  entitled 
**  to  receiTe  if  this  Act  had  not  b«en  passed,  and  they  had 
"  continued  in  their  officea  under  the  existing  Acts  i  and  any 
"  other  re^trar,  officer,  or  pereon  appoint^  to  any  office 
"  nnder  thia  Act  may  be  allowed  superannuation  in  pursuance 
"  of  the  provisioiiB  of  '  The  Superannuation  Act  of  1859.'  ".— 
S2&33  Vict.  c.  71,8.  136. 

As  we  h&Te  ecen  already  id  an  early  page  of  ttuB  work,  all 
County  Court  Judges  are  disqualified  irom  sitting  in  Parlia- 
ment. No  such  disqualification  is,  however,  attached  to  the 
regiatrara  or  the  other  officersof  an  wrfiflary  Coonty  Court  But 
registrars  and  officers  of  County  Courts  eiercisiDg  jurisdiction 
in  bankruptcy  are  disqualified  from  sitting  in  ParUament  by 
the  following  enactment : — 

"  No  Judge,  registrar,  or  officer  having  jurisdiction  in  bank- 
ruptcy, or  attached   to   any  Court   having   jurisdiction   in 
bankruptcy,  shall,  during  his  continuance  in  office,  be  capable 
of  being  elected  or  sitting  as  a  member  of  the  House  of 
Conmions ;  and  no  registrar  or  officer  of  such  Court  shall, 
during  his  continuance  in  office,  either  directly  or  indirectly, 
by  himself  or  partner,  act  as  an  attorney  or  solicitor  in  any 
proceeding  in   any  bankruptcy  in  any  Court  of  which  he  is 
registrar  or  officer,  or  in  any  appeal  from  such  Court,  or  in 
"  any  prosecution  of  a  bankrupt  by  order  of  such  Court,  nnder 
"  pam  of  dismissal  by  the  Judge  ;  and  such  dismissal  shall  be 
"  in  writing,  stating  the  reasons  for  the  same ;  and  a  copy 
"  thereof  shall  be  sent  to  the  Chief  Judge  in  Bankruptcy,  who. 
"  if  he  shall  ace  fit,  may  reinstate  such  registrar  or  officer." — 
32  &  33  Vict.  c.  71,  s.  69. 

For  a  detailed  account  of  the  office  of  high  baUifT  we  must 
refer  to  another  part  of  thJe  work  (yi^.     With  ret'erence  to  the 


Ch.  I.]  BANKRUPTCY— OFFICERS  OF  COURT.  1273 

Bet  out  {qq\  requiring  every  oiRcer  in  bankruptcy  matters  to  m^»t  make 
make  a  return  to  the  Comptroller  in  Bankruptcy.  S>***T  n 

The  high  bailiff  of  a  Bankruptcy  Court  is,  like  the  registrar,  _.°!f  ,^.,.^* 
disqualified  from  sitting  m  Parliament  (r).  Swified 

A  trustee  in  bankruptcy  is  not  a  permanent  oflBcer  of  the  for  Parlia- 
Court,  and  as  his  appointment  does  not  take  place  until  after  ment. 
adjudication,  it  has  been  thought  best  to  defer,  till  a  later  (4.)  Trustees 
chapter,  the  consideration  of  all  that  relates  to  this  official  {rr),  >n  Bank- 

The  Comptroller  in  Bankruptcy  is  an  officer  whose  appoint-  T?^.*^ 
ment  and  duties  call  for  some  explanations  and  remarks.  ComptroUcr 

The  office  of  comptroller  in  bankruptcy  is  created  by  "  The  in  Bank- 
Bankruptcy  Act,  1869  "  (32  &  33  Vict.  c.  71),  which  enacts  («)  ruptcy. 
yhat  "  the    first  and    any  subsequent    comptroller  shall    be  Appointment 

*  appointed  by  the  Lord  Chancellor,  and  hold  office  during  his  *pd  remunera- 

*  pleasure,  and  shall  be  paid  such  salary  as  the  Lord  Chancellor  ^^^^' 
"  may,  with  the  sanction  of  the  Treasury,  direct." 

The  comptroller  in  bankruptcy  is  disqualified  from  sitting  in  Diaqnalifica- 
Parliament  (/).  *ioi^ 

"The  Bankruptcy  Act,   1869,"    provides  (w)    that    "The  The  office, 
"  comptroller  shall  be  provided  with  such  office  in  London,  and  clerks,  and 
"  with  such  officers,  clerks,  and  servants,  as  may  be  directed  by  wrvants  of 
"  the  Lord  ChanceUor,  with  the  approval  of  the  Treasury.   The  ^""P^"®*"- 
officers,  clerks,  and  servants  in  the  office  of  the  comptroller 
shall  be  appointed  and  dismissible  by  the  comptroller,  and 
there  shall  be  allowed  and  paid  to  him  such  sum  as  the 
"  Treasury  may  from  time  to  time  direct  for  the  expenses  of 
"  his  office,  and  of  such  clerks  and  other  persons  as  may  be 
"  deemed  necessary  by  the  Treasury  "  {x). 

It  will  be  more  convenient  to  notice  in  detail,  in  a  subse-  Duties  and 
quent  chapter,   the  duties  of  the  comptroller  in  bankruptcy.  S^'^^'l^n 
But  we  may  state  generally,  in  this  place,  that  his  principal      ™^      ^" 
duty  is  to  see  that  the  trustee  in  bankruptcy  discharges  well 
the  duties  of  his  office.    "  The  Bankruptcy  Act,  1869,    obliges 
every  trustee  in  bankruptcy,  not  less  than  once  a  year  during 
the  bankruptcy,  to  transmit  to  the  comptroller  a  statement 
showing  the  proceedings  in  such  bankruptcy  up  to  the  date  of 
the  statement  {y).    And  the  same  statute  requires  the  comp- 
troller to  examine  the  statements  transmitted  to  him,  and,  if 
necessary,  to  call  the  trustee  to  account  for  any  misfeasance, 
neglect,  or  omission,  which  may  appear  on  such  statements,  and 
to  make  good  any  loss  the  estate  of  the  bankrupt  may  thereby 
have  sustained  (z).    Moreover,  the  comptroller  may  at  any  time 

[qq)  Sect.  115,  ante,  p.  1271. 
\r)  Sect.  69,  supra,  p.  1272. 
rr)  See  post,  chapter  xii.  p.  1359  et  seg. 
It)  Sect.  55. 

0  Sect  69  of  "  Bankruptcy  Act,  1869,"  see  ante,  p.  1272. 
m)  Jb. 

(xS  32  &  33  Vict  c.  71,  s.  55,  post,  p.  1385. 
\v)  Sect.  56. 
[z)  Sect  57. 
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reqnire  any  trnBt^  to  answer  any  inquiry  made  by  bim  in 
relation  to  any  bankrnptcy  in  which  snch  tmstee  is  engaged, 
and  may,  if  be  think  fit,  apply  to  the  Court  to  eiamine  on  oath 
BQcb  trustee  or  any  other  person  concerning  each  bankruptcy  ; 
be  may  also  direct  a  local  investigation  to  be  made  of  the  books 
and  vouchers  of  the  trustee  (a). 

With  reference  to  the  general  control  exercised  on  trustees 

by  the  comptroller,  "  The  Bankruptcy  Rules,  1870,"  proride  as 

foUon'B  : — 

TheComp*  "  The  comptroller  shall  take  cognizance  of  the  conduct  of 

^1^?'^'™    "  trustees,  and  in  the  event  of  any  trustee  not  faithfully  per- 

condoctof  "  forming  his  duties,  and  duly  observing  all  the  reqniremenU 

tnutoet.  "  imposed  on  him  by  statute,  rules,  or  otherwise,  relative  to  the 

The  BanJc-       "  performance  of  his  duties,  or  in  the  event  of  any  complaint 

rufteySuUt,    "being  made  to  the  comptroller  by  any  creditor  in  regard 

1870,  r.  251.    "  thereto,  he  shall  inquire  into  the  Bamc,  and,  if  not  satined 

"  with  the  eiplanation  given,  he  shall  report  thereon  to  tbe 

"  Court,  which  afl^er  hearing  the  trustee  may  remove  him  from 

"  his  office,  or  otherwise  make  such  order  in  the  matter  as  the 

"  justice  of  the  case  may  require." — "  The  Bankruptcy  Rnles, 

1870,"  r.  251. 

In  addition  to  the  dutiesalreadyspccified,  ithasbeen  seen(fi) 
that  the  comptroller  receives  from  the  registrars  and  other 
officers  returns  of  business  from  their  respective  Courts,  and 
from  such  returns  the  comptroller  "  shall  in  manner  prescribed 
"  by  the  rules  of  Coiut,  frame  books  (which  shall  be,  under  the 
"  regulations  of  the  Rules  of  Court,  open  for  public  information 
"  and  searches),  and  also  a  general  annual  report  to  the  Lord 
"  Chancellor,  judicial  and  financial,  respecting  all  matters 
"  within  this  Act,  which  report  shall  be  laid  before  both 
'  Houses  of  Parliament." 
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The  registers  shall  be  open  for  searches  by  the  public  at  all 

hours  that  the  office  of  the  comptroller  is  open,  upon  a  request 

in  writing  with  a  search  stamp  affixed  thereon  being  lodged." 
— "  The  Bankruptcy  Rules,  1870,"  r.  239. 

As  regards  barristers  and  solicitors  (c),  the  following  fects  {6.)Barri«tera 
require  notice.  "»^  solicitors. 

Counsel  may  be  employed  to  conduct  cases  in  bankruptcy,  Counsel  to 
and,  except  in  matters  of  emergency,  motions  by  the  bar  are  to  l^^e  prece- 
have  precedence  over  those  by  solicitors.  dence. 

Solicitors  may  also  practise  in  the  Courts  of  Bankruptcy,  SoUdtora  may 
and  are  entitled  to  be  heard  in  person.  be  heard  in 

On  this  subject,  "  The  Bankruptcy  Act,  1869,"  enacts  as  v^^^ 
follows : — 

"  Every  attorney  and  solicitor  of  the  Superior  Courts  shall  be  SoUcitors  of 
"  and  may  practise  as  a  sohcitor  of,  and  in  the  Court  of  Bank-  High  Court 
"  ruptcy,  and  in  matters  before  the  Chief  Judge  or  registrars,  p»ypi^ico 
"  in  the  London  Court  of  Bankruptcy,  in  Court  or  in  Chambers,  co^imd^'^^ 
"  may  appear  and  be  heard  without  being  required  to  employ  have  right 
"  counsel ;  and  if  any  person  not  being  such  attorney  or  solici-  of  audience 
'*  tor  practises  in  the  Court  of  Bankruptcy  as  attorney  or  <i*»erein. 
"  solicitor,  he  shall  be  deemed  guilty  of  a  contempt  or  the  The  Bank- 
"  Court."— 32  &  33  Vict.  c.  71,  s.  70.  ruptcy  Act, 

It  may  be  as  well  to  mention  here  that  a  trustee  in  bank-  ^®^^'  *•  ^^* 
ruptcy  may  not,  without  the  consent  of  the  committee  of  in- 
spection (rf),  employ  a  solicitor,  but  where  the  trustee  is  him- 
self a  solicitor,  he  may  contract  to  be  paid  a  certain  sum  by 
way  of  percentage  or  otherwise,  as  a  remuneration  for  his 
services  as  trustee,  including  his  professional  services,  and  any 
such  contract  shall,  notwithstanding  any  law  to  the  contrary, 
be  lawful  (e). 

All  bills  and  charges  of  attomies  are  subjected  to  taxation, 
whether  they  concern  bankruptcy  or  liquidation  (/). 


(r)  "  Bankruptcy  Rules,  1870,"  rule  57. 

(a)  Ab  to  appointment  of  trustee  in  bankruptcy  and  committee  of  inspection, 
see  poiitj  pp.  IiUG,  1359. 
(t)  Sect.  29. 
If)  "  Bankruptcy  Rules,  1871,"  rules  4  &  5,  aeepost,  p.  1317. 
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TnE  JURISDICTION  AND  PRACTICE  IN  BANKRUPTCY. 

CHAPTER    II. 

THAN8FEHS  OP  PROCEEDISQS  FROM  ONE   COUET  TO   ANOTHEB. 

Three  cans  in        In  the  preceding;  chapter  the  general  constitution  and  juris- 

which  pro-_        diction  of  County  Courts  as  Local  Courts  of  Banknipt^iy  hare 

E^'"^**^!!!!    '**'^  considered.     It  haa  been  also  pointisi  out  that  the  various 

be  trwmerred.    q^j^^  ^f  Bankniptcy  created  by  the  Act  of  I8fi9,  are  to  be 

deemed  in  law  to  be  one  Court  (rt).     Following  out  the  polity 

indicated  by  this  last-named  enactment  ample  powers  for  the 

transfer  of  proceedings  have  been  created.     Under  these  powers 

there  may  be  either  (a)  a  transfer  from  a  Countrr  Court  to  the 

London  Court ;  or  (6)  a  transfer  from  the  Locw  Court  to  the 

London  Court,     Such  power  of  transfer  esiste  moreover  in 

three  cases,  viz.,  (1)  where  a  transfer  to  the  London  Court  is 

ordered  by  the  London  Court  itself;  (2)  where  the  proceedings 

can  be  more  conTenicntly  laid  in  a  Court  other  than  that  in 

which  they  are  pending ;  and  (3j  where  a  partner  of  the  bank- 

ruDt  haa  been  adiudicated  in  a  different  district  from  t' 


t< 
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"  will  be  more  convenient  that  the  proceedings  in  any  local  The  Bank- 

Bankruptcy  Court  should  be  transferred  to  the  London  Court  ruptcyAd, 

or  to  some  other  local  Court,  or  where  the  judge  of  a  local  ^^^»  *•  ^' 

Court  certifies  that  in  his  opinion  the  bankruptcy  would  be  *'*^**  ^^^' 
**  more  advantageously  conducted  in  the  London  Court  or  in 
some  other  local  Court,  and  the  creditors  do  not  by  resolution 
object  to  the  transfer,  the  petition  shall  be  transferred  to  and 
all  subsequent  proceedings  thereon  had  in  the  London  Court 
*'  or  such  other  local  Court."— 32  &  33  Vict.  c.  71,  s.  80, 
subs.  (5). 

It  is  to  be  noticed  that  under  the  above  enactment  the  transfer  Two  modes  of 

can  be  made  in  two  different  modes,  to  either  of  which,  how-  ^»°8fer  in 

ever,  the  assent  of  the  creditors  is  required.  "      *^**^' 

One  mode^of  transfer  under  the  above  section  80,  subsection  5,  (a.)  By  special 

is  by  a  special  resolution  of  the  creditors  themselves  that  such  resolution  of 

transfer  shaU  be  made.  creditors. 

In  cases  where  a  transfer  is  made  in  this  mode  the  registrar  — ^™<^<5®  ^ 

of  the  Court  in  which  the  proceedings  have  been  originated  ^    ^^**^ 
transmits  such  proceedings  to  the  registrar  of  the  Court  to 
which  the  transfer  is  made,  in  the  manner  directed  by  rule  84 
— presently  set  out.    No  formal  or  other  order  of  transfer  is 

needed.  (6.)  By  cer- 

The  other  mode  in  which  a  transfer  is  made  under  subsection  tificate  of  the 

5  of  section  80  is  by  the  certificate  of  the  Judge  that  it  would  ^u^^^tlJ'to  b 

be  convenient,  to  which  the  creditors  do  not  object.  tiie^ditora.^ 

"  The  Bankruptcy  Rules,  1870,'*  on  the  same  subject  provide  jf  co^^ty 

that  :—  Court  Judge 

**  Where  the  Judge  of  a  County  Court  certifies  that  in  his  certifies  that 

"  opinion  the  bankruptcy  would  be  more  advantageously  con-  bankruptcy 

"  ducted  in  the   London  Bankruptcy  Court  or  some  other  ^^jJ^J^ 

"  County  Court,  the  registrar  shall,  if  the  opinion  is  certified  i^  London 

"  before  the  first  meeting  of  creditors,  lay  the  same  before  such  Bankruptcy 

"  meeting,  and  if  it  has  been  certified  after  such  meeting,  he  Court  or  some 

**  shall  transmit  a  copy  of  such  certified  opinion  to  the  trus-  c*^®!^^*^ 

"  tee,  who  shall  thereupon  summon  a  meeting  of   creditors  creditors  to 

**  to  consider  the  same." — "  The  Bankruptcy  Rules,   1870,"  pass  resolution 

r.  82.  on  subject. 

"  If  within  fourteen  days  after  transmitting  such  notice  to  The  Bamh- 

"  the  trustee  no  resolution  of  the  creditors  objecting  to  such  rwptcy  Rules, 

"  transfer  shall  be  received  by  the  Court  through  the  registrar,  1870,  r.  82. 

"  the  transfer  may  be  made  accordingly." — "  The  Bankruptcy  If  creditors 

Rules,  1870,"  r.  83.  P~?  *»<>  ^r 

"  Where  the  proceedings  in  any  bankruptcy  are  transferred  p^rfbed 

"  from  the  Court  to  which  the  petition  was  presented  to  any  time,  transfer 

"  other  Court,  the  registrar  of  tne  first  Court  shall  send  by  is  made. 

"  book-post  all  the  proceedings  to  the  registrar  of  the  Court  to  The  Bank- 

"  which  the  proceedings  are  transferred ;  and  the  receipt  of  ruptcy  Rules, 
"  such  proceedings  shdl  be  considered  to  authorize  the  latter  1870,  r.  83. 

'  Court  to  continue  such  proceedings,  without  any  farther  Duty  of  regis- 
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'*  order  for  transferring  them  than  is  cont^ned  in  the  pro- 
"  ceedings."— "  The  Bankrnptcj  Rnles,  1870,"  r.  84. 

A  form  of  order  directing  a  transfer  of  proceedingB  (c),  and 
likewise  of  &  certificate  of  Judge  for  transfer  of  proceedings  (d) 
are  provided. 

Tnirdly,  where  a  petition  against  one  member  of  a  firm  is 
pending  in  any  Court  any  bankruptcy  proceedings  which  may 
be  taken  against  other  members  of  the  firm  will  be  transferred 
into  the  same  Court.     For  it  is  provided : — 

"  Where  one  member  of  a  partnership  has  been  adjudicated 
"  a  bankrupt,  any  other  petition  for  adjudication  against  a 
"  member  of  the  same  partnership  shall  be  filed  in  or  trans- 
"  ferred  to  the  Court  in  which  the  first-mentioned  petition  is 
"  in  conrse  of  prosecution,  and,  unless  the  Court  otherwise 
"  directs,  the  property  of  such  last-mentioned  member  shall 
"  vest  in  the  trustee  appointed  in  respect  of  the  property  of  the 
"  first-mentioned  member  of  the  partnership,  and  the  Court 
"  may  give  such  directions  for  amalgamating  the  proceediup 

"  in  respect  of  the  properties  of  the  members  of  th" 

"  partnership  as  it  thinks  just," — 32  &  33  Vict.  c.  71,  s. 
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THE  JURISDICTION  AND  PRACTICE  IN  BANKRUPTCY. 

♦ 

CHAPTER    III. 

BY  AND  AGAINST  WHOM  PROCEEDINGS  IN  BANKRUPTCY  MAY 

BE  TAKEN. 

A  PETITION  in  bankruptcy  can  only  be  presented  by  "a  Proceedings 

creditor "  or  creditors  to  the  amount  of  ^50,  and  against  a  ^  ^^y  ^  ^7 

person  who  has  conunitted  an  "  act  of  bankruptcy."    ft-oceed-  e*J!^*7"  ^ 

ings  by  way  of  debtor  summons  may,  however,  be  taken  against  £50,"  and 

a  person  by  any  "  creditor,"  and  "  an  act  of  bankruptcy  "  is  against  per- 

constituted  if  such  debtor  summons  be  not  duly  obeyed.     It  ^^  ^^0  haTe 

becomes  necessary,  therefore,  to  consider  in  the  first  place,  what  ??^2^*^ 

persons  are  "  creditors,"  and  what  acts  render  a  debtor  a  person  bankruptcy.*' 
one  who  has  **  committed  an  act  of  bankruptcy." 

First,  then,  as  to  who  is  a  creditor.     In  bankruptcy  pro-  ^^^  j^  ^ 

ceedings  the  word  comprises  any  person  to  whom  a  debt  of  the  "creditor." 
requisite  amount  and  quality  is  due ;  such  may  petition  for  the 
debtor's  adjudication  as  a  bankrupt  (a).    Thus,  it  has  been 
held  that  factors  can  petition  (b). 

The  amount  and  quality  of  the  debt  which  will  support  a  Amount  and 

petition  is  determined  by  "  The  Bankruptcy  Act,  1869  "  (c),  ^^^^y  <>* 

which  enacts  that :—  ^fllt;^!!**' 


"  A  single  creditor,  or  two  or  more  creditors  if  the  debt  due  ?1    ^^' 
"  to  such  single  creditor,  or  the  aggregate  amount  of  the  debts  rmt^^Act 
"  due  to  such  several  creditors,  from  any  debtor  amount  to  a  11^%  q/ 
"  sum  of  not  less  than  fifty  pounds  (fc),  may  present  a  petition         ' 
"  to  the  Court,  praying  that  the  debtor  be  adjudged  a  bank- 

"  rupt Moreover,  the  debt  of  the  petitioning  creditor 

"  must  be  a  liquidated  sum  due  at  law  or  in  equity  (d),  and 
"  must  not  be  a  secured  debt  unless  the  petitioner  state  in  his 
"  petition  that  he  will  be  ready  to  give  up  such  security  for  the 

(a)  Robaon's  Bankruptcy,  2nd  ed,  pp.  153—154. 
h)  Sadler  v.  Leigh,  4  Camp.  195. 
Ic)  Foiif  p.  1282,  wnere  whole  of  sect.  6  is  set  out. 
Ice)  See  post^  p.  1292,  as  to  debt  which  wiU  support  a  Debtor's  Summons. 
(rf)  A  fusion  of  law  and  equity  has  now  taken  pUoe  by  virtue  of  **  The 
Supreme  Court  of  Judicature  Act,  1873  "  (36  &  37  Vict.  c.  66),  sect.  24. 
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"  Iwnefit  of  the  prcditora,  in  the  event  of  the  debtor  being  ad- 
"  judicatcd  a  baukrupt,  or  unless  the  petitioner  is  willing  to 
"  give  an  eBtimate  of  the  value  of  his  secnrity,  in  which  latter 
"  case  he  may  be  admitted  as  a  petitioning  creditor  to  the  extent 
"  of  the  balance  of  the  debt  dne  to  him,  after  dedncting  the 
"  VEtluc  BO  estimated,  but  he  shall,  on  an  application  being  made 
"  by  the  trustee  within  the  prescribed  time  after  the  date  of 
"  adjudication,  give  np  his  security  to  such  trustee  for  the 
"  benefit  of  the  creditors  upon  payment  of  such  estimated 
"  value."— 32  &  33  Vict.  c.  71,  a.  6. 

It  will  be  observed  that  the  statute  says  that  the  petitioning 
creditor's  debt  must  be  "a  Hquidaled  sum  due  at  law  or  in 
"  equity."  On  these  words,  it  has  been  held,  that  the  debt 
most  be  "  due  "  in  the  sense  of  being  "'presently  payable  "  (e). 
And  the  petitioning  creditor's  debt  must  be  a  good  petitioning 
creditor's  debt,  and  must  have  an  existence  at  the  tmie  of  the 
commission  of  the  act  of  bankruptcy  (/),  "  That  has  been  de- 
cided by  the  Judges  on  the  ground  of  the  manifest  injostice  and 
absurdity  it  would  be  that  if  a  man  who  did  any  one  of  the 
acts  which  are  called  acts  of  bankruptcy,  and  who  happened  to 
have  no  creditors  at  the  time,  or  had  subsequently  satisfied  all 
his  creditors,  shoidd  be,  on  account  of  that,  made  bank- 
rupt "  (g).  A  debt  barred  by  the  Statute  of  Limitations  (A), 
or  founded  on  an  illegal  consideration,  will  not  support  a  bank- 
ruptcy petition  (t). 

Joint  credilore,  whether  parties  or  otherwise,  must  join  in  the 
same  petition.  ^ylItl8t,  on  the  other  hand,  any  number  of 
creditors,  whether  joint  or  several,  may  join  in  one  and  the 
same  petition  {k). 

At  regards  husband  and  wife,  it  appears  that  a  husband  alone 
caunot  be  the  petitioning  eieditur  to  support  a  conuuission  of 
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traders  and  non-traders  alike,  liable  to  bankruptcy  proceedings, 
but  in  the  case  of  the  latter,  it  preserves  some  of  the  distinc- 
tions just  referred  to.  Thus  non-traders  cannot  be  adjudged 
banknipts  in  respect  of  debts  contracted  before  "  The  Bank- 
ruptcy Act,  1861."  On  this  subject,  "  The  Bankruptcy  Act, 
1860,"  enacts  :— 

"  No  person,  not  being  a  trader,  shall  be  adjudged  a  bank-  Non-traders 
"  rupt  in  respect  of  a  debt  contracted  before  the  date  of  the  cannot  be  ad- 
"  passing  of  *The  Bankruptcy  Act,  1861.'"  (m)— 82  &  33  J^pgnn^" 

Vict.  C.  71,  S.  118.  gpect  of  debts 

As  regards  the  question,  "  Who  are  traders  ?  "  within  "  The  contracted 

Bankruptcy  Act,  1869,"  it  is  provided  that,  "* Trader'  shall  before B.  A., 

"  for  the  purposes  of  this  Act  mean  the  several  persons  in  that  ^^^^' 

"  behalf  mentioned  in    the  first   schedule  to   this  Act  an-  ^^  BanJc- 

"  nexed  "  (»).  TA^u'h 

As  to  who  are  traders,  within  the  meaning  of  this  schedule,  '  ' 

it  may  be  observed  that,  to  constitute  a  trader,  there  must  be  ""-^  traders, 
something  more  than  occasional  instances  of  acting  in  any  one 
of  the  above  specified  trades  (o),  that  is  to  say,  there  must  be, 
in  addition,  evidence  of  an  intention  to  continue  to  earn  a 
living  by  ti*ade  (p).  The  question  whether  a  man  be  a  trader 
is  one  of  law,  but  the  intention  is  one  of  fact  (^/),  to  be  gathered 
from  his  dealings  and  declarations  when  accompanied  by  corre- 
sponding acts  (r).  To  pass  on  to  particular  instances  in  which 
persons  havjs  been  held  to  be  traders  would  be  to  travel  beyond 
the  scope  of  this  treatise.  It  will  be  sufficient,  therefore,  to 
state  briefly  that  a  clergyman  acting  as  a  trader  is  liable  to  be 

(m)  Ex  parte  Canwell^ZZ  L.  J.  Bank.  26;    Williams  v.  Harding  ^  L.  R.  1  H. 
L.  9. 
(w)  "  SCHEDULE  I. 

<*  Description  of  Traders. 

"  Alum  makers,  apothecaries,  auctioneers,  bankers,  bleachers,  brokers,  brick- 
*'  makers,  builders,  calenderers,  carpenters,  carriers,  cattle  or  sheep  salesmen, 
"  coach  proprietors,  cowkeepers,  djjrers,  fullers,  keepers  of  inns,  taverns,  hotels, 
"  or  coffee  houses,  lime-buniers,  livery  stable  keepers,  market  gardeners,  miUers, 
*'  packers,  printers,  sharebrokers,  shipowners,  shipwrights,  stockbrokers,  stock- 
**  jobbers,  victuallers,  warehousemen,  wharfingers,  persons  using  the  trade  or 
*'  profession  of  a  scrivener,  receiving  other  men's  monies  or  estates  into  their 
"  trust  or  custody,  persons  insuring  ships  or  their  freight  or  other  matters 
"  against  perils  of  the  sea,  persons  using  the  trade  of  merchandise  by  way  of 
"  bargaining,  exchange,  bartering,  commission,  consignment,  or  otherwise,  in 
"  gross  or  by  retaU,  and  persons  who,  either  for  tnemselves  or  as  agents  or  factors 
"  for  others,  seek  their  living  by  buying  and  seUing  or  buying  and  letting  for  hire 
**  goods  or  commodities,  or  by  the  workmanship  or  the* conversion  of  goods  or 
*^  commodities ;  but  a  farmer,  grazier,  common  labourer  or  workman  for  hire 
"  shall  not,  nor  shall  a  member  of  any  partnership,  association,  or  company 
"  which  cannot  be  adjudged  bankrupt  imder  this  Act,  be  deemed  as  such  a 
**  trader  for  the  purposes  of  this  Act.* 

o)  Bartholomew  v.  Sherwood^  1  T.  E.  573 

>)  Millikin  v.  Brandon,  1  C.  &  P.  380 ;  Fatman  v.  Vaughan,  1 T.  R.  672 ; 
Holroyd  v.  Gwynne,  2  Taunt.  178. 

P 


I 

{a)  M'aiikin  v.  Brandon,  1  C.  &  P.  380 ;  Williams'  Bankruptcy,  (2nd  ed.) 

\r)  Gale  v.  Halfknight,  3  Sta.  66 ;  Brinleg  v.  King,  1  C.  &  P.  646. 
TOL.  II.  4  » 
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made  &  bankrupt  as  Buch  (s).  And  that  it  has  recently  been 
held  that  a  professional  nurse,  who  kept  a  lodging-house  for 
invalidB  and  supplied  them  with  board  at  a  profit,  as  well  m 
lodging  and  nursing,  is  a  keeper  of  an  hotel,  and  therefore  a 
trader  within  "  The  Bankniptcy  Act,  18G9  "  (I).  As  to  whether 
H  retired  trader  can  be  adjudged  a  bankrupt  qua  trader,  if  old 
trade  debts  exist,  is  doubtful  (u). 

Snbject  to  the  distinction  between  traders  and  non-traders 
which  renders  certain  things  acts  of  bankruptcy  in  the  case  of 
a  trader  which  are  not  acts  of  bankruptcy  in  the  case  of  a 
non-trader,  a  section  in  "  The  Bankruptcy  Act,  1863,"  contains 
a  complete  enumeration  of  the  various  "  acts  of  bankruptcy," 
the  commission  of  which  renders  a  person  liable  to  be  adjudi- 
cated a  bankrupt.    Such  section  is  as  follows : — 

"  A  single  creditor,  or  two  or  more  creditors  if  the  debt  due 
"  to  such  siugie  creditor,  or  the  nggregate  amount  of  debts  due 
"  to  such  several  creditors,  from  any  debtor,  amount  to  a  sum 
"  of  not  less  than  fifty  pounds  [x),  may  j^esent  a  petition  to  the 
"  Court,  praying  that  the  debtor  be  adjudged  a  bankrupt,  and 
"  alleging  as  the  ground  for  sucJi  adjudication  any  one  or  more 
"  of  the  following  acts  or  defiiults  hereinafter  deemed  to  be  and 
"  included  under  the  expression  '  acta  of  bankruptcy  : ' 

"  (1.)  That  the  debtor  haa,  in  England  or  elsewhere,  made 
"  a  conveyance  or  assignment  of  his  property  to 
"  a  trustee  or  trustees  for  the  benefit  of  his 
"  creditors  generally : 
"  (2.)  That  the  debtor  has,  in  England  or  elsewhere,  made 
"  a  fraudulent  conveyance,  gift,  delivery,  or 
"  transfer  of  his  property  or  of  any  part 
"  thereof : 
"  f  3.)  That  the  debtor  has,  i\ith  intent  to  defeat  or  delay 
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"  (5.)  That  execution  issued  against  the  debtor  on  any 

"  legal  process  for  the  purpose  of  obtaining  pay- 

"  ment  of  not  less  than  fifty  pounds  has  in  the 

"  case  of  a  trader  been  leyied  by  seizure  and  sale 

"  of  his  goods  : 

(6.)  That  the  creditor  presenting  the  petition  has  served 

in  the  prescribed  manner  on  the  debtor  a 

**  debtor's  summons  requiring  the  debtor  to  pay 

a  sum  due,  of  an  amount  of  not  less  than  fifty 

pounds,  and  the  debtor  being  a  trader  has  for 

the  space  of  seven  days,  or  not  being  a  trader 

"  has  for  the  space  of  three  weeks,  succeeding 

"  the  service  of  such  summons,  neglected  to 

"  pay  such  sum,  or  to  secure  or  compound  for 

"  the  same  (2;). 

"  But  no  person  shall  be  adjudged  a  bankrupt  on  any  of  the 

"  above  grounds  unless  the  act  of  bankruptcy  on  which  the 

"  adjudication  is  grounded  has  occurred  within  six  montha 

"  before  the  presentation  of  the  petition   for  adjudication  ; 

"  moreover,  the  debt  of  the  petitioning  creditor  must  be  a 

"  liquidated  sum  due  at  law  or  in  equity,  and  must  not  be  a 

**  secured  debt,  unless  the  petitioner  state  in  his  petition  that 

"  he  will  be  ready  to  give  up  such  security  for  the  benefit  of 

"  the  creditors,  in  the  event  of  the  debtor  being  adjudicated 

"  a  bankrupt,  or  unless  the  petitioner  is  willing  to  give  an  esti- 

"  mate  of  the  value  of  his  security,  in  which  latter  case  he  may 

"  be  admitted  as  a  petitioning  creditor  to  the  extent  of  the 

"  balance  of  the  debt  due  to  him  after  deducting  the  value  so 

"  estimated,  but  he  shaU,  on  an  application  being  made  by  the 

"  trustee  within  the  prescribed  time  after  the  date  of  adjudica- 

"  tion,  give  up  his  security  to  such  trustee  for  the  benefit  of  the 

"  creditors  upon  payment  of  such  estimated  value." — 82  &  83  ^^^^^^  ?^ 

\7;«4-   «    Ti    «    c  debtors  in 

Vict.  C.  71,  S.  6.  the  same 

As  regards  the  joining  several  debtors  in  the  same  petition  petition, 

as  respondents,  "  The  Bankruptcy  Act,  1869,"  enacts : —  Creditor  may 

"  Any  creditor  whose  debt  is  suflBcient  to  entitle  him  to  pre-  Present  pcti- 

"  sent  a  bankruptcy  petition  against  all  the  partners  of  a  firm  on^roSmb^ 

"  may  present  such  petition  against  any  one  or  more  partners  of  a  firm. 

"  of  such  firm  without  inclumng  the  others." — 32  &  88  Vict.  The  Bank- 

c.  71,  s.  100.  ruptcy  Act, 

Where  there  are  more  respondents  than  one  to  a  petition  1^69, «.  100. 

the  Court  may  dismiss  the  petition  as  to  one  or  more  of  them,  jc'^^oJi.n^y 

•'  ^  'be  dismissed 

as  against 

**  be  filed  in  the  London  Bankruptcy  Court,  if  the  debtor  shall  reside  or  carry  on  qj^^  q^  more 
"  business  within  the  district  01  that  Court,  and  where  the  debtor  neither  resides     £  --yg-oi 
**  nor  carries  on  business  within  the  district  of  that  Court,  it  shall  be  filed  in  the  , 

*•  Court  within  the  district  of  which  the  debtor  resides  or  carries  on  business."  re^naents. 

— "  The  Bankruptcy  Rules,  1870,"  Rule  16.  -^"^  Bank- 

A  form  of  declaration  of  inability  to  pay  is  provided  (see  Appendix.  V.  Form  ruptcy  Act, 

No.  1).  1869,  8.  101. 

(z)  See  poity  rule  65. 

\  X  2 
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"  without  prejudice  to  the  effect  of  the  petition  as  against  the 
"  other  or  others  of  them."— 32  &  83  Vict.  c.  71,  b.  101. 

Such  heing  the  general  priuciplea  as  to  what  persons  can  be 
parties  to  proceedings  in  bankruptcy,  it  will  be  convenient  here 
to  mention  tlic  principles  which  govern  the  capability  of  certain 

£  articular  classes  of  persons  to  be  parties  to  proceedings  in 
ankruptcj  ;  and  to  state  some  of  the  leading  decisions  on  this 
subject. 

Petitions  in  bankruptcy  against  other  persons  may,  it  wonld 
appear,  be  presented  by  persons  occupying  a  representative 
capacity. 

Thus,  for  example,  a  trustee  can  present  such  a  petition, 
though  it  seems  the  ceslui  que  trust  must  concur  (a). 

Su  also  it  has  been  held  that  executors  may  present  petitions  in 
bankruptcy  (ft). 

With  regard  to  aliens,  the  law  appears  to  be  as  follows  : — 

Alien  enemies  would,  on  general  principles,  appear  to  be  on 
the  same  footing  as  outlaws — whose  position  will  be  considered 
presently. 

Alien  friends  may  petition.  "The  Bankruptcy  Act,  1849," 
contained  an  express  provision  on  the  subject  (section  277). 
But  "The  Bankruptcy  Act,  18G0,"  makes  no  mention  of 
aliens. 

Ahens  can  certainly  be  made  bankrupts,  but  it  is  important 
to  remember  that  circumstances,  whicii,  in  the  case  of  a 
domiciled  Englishman,  might  amount  to  an  act  of  bankruptcy, 
will  not  rwcessarilt/  have  this  effect  in  the  ciae  of  an  alien. 
Thus,  though  in  the  case  of  a  domiciled  Englishman,  the  fact 
of  his  tearing  England  after  service  of  a  writ  will  afford  a 
Etmug  presumptiou  that  he  intended  to  deftat  and  delay  his 
creditors  and  had  therefort:  committed  an  act  of  bankmntcv. 
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88  &  84  Vict.  c.  23,  the  provisions  of  which  have  already  been 
Feferred  to  in  a  previous  part  of  this  Work  (e). 

Outlaws  are  absolutely  incapable  of  taking  bankruptcy  pro-  —Or  outlaws, 
ceedings,  though  it  is  submitted  that  they  ai-e  liable  to  such 
proceedings. 

The  principal  persons  who  are  under  a  qualified  disability  Qualified 
are,  it  will  be  recollected  (ee),  infants,  married  women,  and  disability, 
lunatics. 

It  has  been  very  recently  decided  that  an  infant  cannot  be  —Infants, 
lawfully  adjudicated  a  banloTipt  in  respect  of  trade  debts — if, 
indeed,  at  all  (/).  It  has,  however,  been  suggested  that 
possibly  an  infant  may  be  made  a  bankrupt  in  respect  of  judg- 
ment debts  and  debts  contracted  by  him  for  necessaries 
supplied  {g).  And  it  has  recently  been  held  that,  notwith- 
standing the  provisions  of  "The  Infants  Relief  Act,  1874,"  a 
debtor  who  has  traded  while  under  age  can,  after  he  has 
attained  full  age,  be  adjudicated  a  bankrupt  in  respect  of  a 
trade  debt  contracted,  and  upon  an  act  of  bankruptcy  com- 
mitted during  his  infancy  {h). 

An  infant  creditor  may  issue  a  debtor's  summons  in  his  own 
name  (/).  But  it  seems  that,  in  such  a  case,  the  debtor  would 
be  entitled,  if  he  asked  for  it,  to  have  some  adult  person  named 
as  security  for  the  costs  of  the  summons.  But  if  he  makes  no 
such  application,  but  allows  the  summons  to  proceed  in  the 
ordinary  way,  an  adjudication  of  bankruptcy,  founded  upon 
non-compliance  with  it,  is  valid  (t). 

A  married  woman  who  is  trading  in  London  as  a  feme  sole,  —Married 
or  who  has  obtained  a  judicial  separation  or  protection  order  women, 
under  20  &  21  Vict.  c.  85,  or  whose  husband  is  civiliter  morfmis, 
has  abjured  the  realm  or  is  in  exile,  or  who  is  entitled  to  the 
debt  for  her  separate  use,  may  present  a  petition  in  bankruptcy. 

A  married  woman  trading  in  London  as  a  feme  sole,  may  be 
ma^s  a  bankrupt  (k) ;  or  whose  husband  is  civiliter  mortuus, 
or  has  abjured  the  realm  or  is  in  exile,  or  under  sentence  of 
transportation  (/),  or  who  has  obtained  an  order  for  protection 
or  judicial  separation  under  20  &  21  Vict.  c.  85. 

It  has  recently  been  held  that  a  married  woman,  though 
married  after  "  The  Married  Women's  Property  Act,  1870  "  (33 
&  34  Vict.  c.  93),  and  before  the  passing  of  "The  Married 
Women's  Property  Act,  1874  "  (37  &  88  Vict.  c.  50),  cannot 

{e)  Book  n.  cap.  ii.  p.  216. 

\ee)  Sec  Book  lI.  cap.  ii^  ante,  pp.  217  et  aeq. 

(J)  Reg.  V.  Wilson,  L.  fi.  6  Q.  B.  Div.  28. 

uf)  See  Williams'  Bankruptcy,  (2nd  edj  p.  7. 

(a)  Ex  parte  Lynch  ;  In  re  lynch,  2  Cn.  D.  227,  bat  see  Miller  y.  Blankley, 
38  L.  T.  W. 

(0  Ex  parte  Broeklebank  ;  re  Broeklebank,  6  Ch.  D.  358. 

Ik)  ChriBtian's  Bankrupt  Law,  Vol.  I.  (2nd  ed.)  pp.  69—74,  and  see  JEe 
parte  Carrington,  1  Atk.  206. 

(0  Ex  parte  Franks,  7  Big.  764;  Sparrow  v.  Carruther,  2  W.  Bl.  1197. 
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be  imide  a  bankrupt  in  respect  of  debts  contracted  be/mre 
matTtogc  (ffl). 

In  the  caBC  referred  to,  however,  the  married  woman  had  no 
separate  propertj.  But  it  would  seem  that  even  if  she  posBesaes 
separate  property,  she  cannot  be  made  a  bankrupt,  because  a 
jadgment  obttuned  by  a  debtor  of  the  married  woman  is  not 
against  her  at  all,  but  against  her  propertj  (n). 

Lunatics  may,  it  would  seem,  petition  ;  and  they  may,  it 
appears,  be  petitioned  against  in  bankmptcy  in  respect  of  dcbte 
trie  amount  of  whieh  could  have  been  recovered  from  them  in 
an  action  (o),  nnd  in  respect  of  debts  contracted,  and  acts  of 
bankruptcy  committed  during  lucid  intervals  (p). 

It  has  been  seen,  in  a  previous  part  of  this  Work  (o),  that 
certain  persons  are  ab^olukly  privileged  from  being  sued,  vhile 
others  are  atHj  partially  privileged.  Many  of  the  Jirst  clasa  of 
privileged  persons— anch  as  soverei^s,  foreign  governments, 
and  ambassadors— wsst"6?y  enjoy  a  like  privilege  from  being 
made  bankmptB.  The  sovereign,  of  course,  is  exempt.  But 
no  such  privilege  can  be  claimed  by  Judges.  And,  with  regard 
to  tliose  persons  who  enjoy  a  partial  privilege  from  being  sued, 
they  obviously  arc  all  liable  to  Ijc  made  bankrupts.  For 
cexsante  ratione,  cessat  lex  ipsa. 

As  regards  persons  who  are  members  of  the  House  of 
Lords  (r),  or  of  the  House  of  Commons,  "The  Bankruptcy 
Act,  1869,"  enacts  that  :— 

"  If  a  person  having  privilege  of  Parliament  commits  an  act 
"  of  bankruptcy  he  may  be  dealt  with  under  this  Act  in  like 
"  manner  as  if  he  had  not  such  privilege," — 32  &  33  Vict, 
c.  71,  s.  120. 

The  instances  ffhicli  we  ha^e  hitherto  been  conaidert 
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"  sued  in  the  name  of  a  public  officer  or  agent  of  such  co-  The  Bank- 

"  partnership,  may  be  presented  by  or  sued  out  by  such  public  '^^  B.n^, 

"  officer  or  agent  as  the  nominal  petitioner  or  plaintiff  for  and  ^°'"  ^*  ^^* 

"  on  behalf  of  such  co-partnership,  on  such  public  officer  or 

"  agent  filing  an  affidavit,  according  to  the  form  in  the  schedule, 

"  stating  that  he  is  such  public  officer  or  agent,  and  that  he  is 

"  authorized  to  present  or  sue  out  such  petition  or  debtor's 

"  summons.    Where  a  corporate  body  is  petitioner  or  plaintiflT, 

"  any  affidavit  in  support  of  such  petition  or  debtor's  summons 

"  may  be  made  by  a  director  or  other  officer  on  its  behalf." — 

**  The  Bankruptcy  Rules,  1870,"  r.  15. 

It  is  to  be  noticed  that  the  above  rule  provides  that  a  bank- 
ruptcy petition  or  debtor's  summons  by  a  co-partnership,  autho- 
rized to  sue  and  be  sued  in  the  name  of  a  public  officer  or  agent 
thereof ;  may  be  presented  by  or  sued  out  by  such  public  officer 
or  agent  on  his  filing  an  affidavit  "  according  to  tlie  form  in  the 
schedule,^^  stating  that  he  is  such  pubUc  officer  or  agent,  and 
that  he  is  authorized  to  present  or  sue  out  such  petition  or 
debtor's  summons.  Now  it  is  necessary  to  observe  that,  as  a 
matter  of  feet,  no  form  whatever  is  given  of  this  affidavit  in  the 
schedule  to  the  rules.  This  omission  is,  however,  of  less  con- 
sequence, as  the  above  rule  states  what  the  affidavit  must  con- 
tain— that  is  to  say,  it  must  state  (1)  that  the  deponent  is  the 
public  officer  or  agent  of  the  company ;  and  (2)  that  such  deponent 
is  authorized  to  present  or  sue  out  the  petition  or  debtor's  sum- 
mons. In  drawing  the  affidavit,  it  is  most  desirable  to  adhere 
strictly,  and,  indeed,  verbally,  to  these  requirements,  so  as  to 
avoid  all  question  as  to  its  sufficiency.  For  there  is  some  con- 
flict of  authority  as  to  the  degree  of  adherence  to  the  provisions 
of  this  rule  with  which  an  affidavit  must  be  framed.  Thus,  in 
Allen  V.  Thompson  (/),  it  was  held  that,  with  respect  to  the 
affirmation  of  a  puUic  officer,  his  description  as  the  registered 
public  officer  of  the  company  was  sufficient  without  an  express 
statement  to  that  effect  in  the  body  of  the  affirmation.  In  the 
subsequent  case  of  Ex  2>arts  Torringfon,  In  re  Torrington  (w),  in 
which,  however,  the  previous  case  was  not  cited,  the  Court  of 
Appeal  {x\  held  that  an  affidavit  filed  by  the  public  officer  of  a 
company  in  support  of  a  debtor's  summons,  in  which  he  was 
described  as  the  registered  public  officer  of  the  company,  but 
which  did  not  contain  an  express  statement  that  he  was  such 
pubhc  officer,  or  that  he  was  authorized  to  sue  out  the  summons, 
was  insufficient,  and  dismissed  the  summons  for  irregularity. 
However,  in  the  still  more  recent  case  of  Ex  parte  Lotventhaly 
In  re  Loiventhal  (y),  where  the  affidavit  only  described  the  de- 


0  2Jur.  (N.  8.)4ol. 

uS  9  Gh.  App.  298. 

\x)  I.e.  Lord  ChanccUor  Cairns,  Lord  Selbome,  and  James  and  Hellish,  LL. 


JJ. 

(y)  L.  R.  9  Ch.  App.  324. 
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ponent  as  the  registered  public  officer  of  the  compEmy,  bnt  con- 
tained no  eipreti  statement  to  that  effect ;  and  also  contained 
a  statement  that  he  was  aitthorized  to  makt  the  affidavit,  but  did 
not  Btate  thai  he  wag  authorized  to  sue  out  the  debtor's  sumnwna, 
the  Court  of  Appeal  (r)  held  that  the  affidant  sufficiently  com- 
plied with  rule  15  of  "  The  Bankniptcy  Rules,  1870."  In  this 
case,  it  is  right  to  mention,  the  previous  caaes  were  folly  dis- 
cussed and  Allen  t.  Thompson  (zz)  was  upheld.  It  was,  more- 
over, pointed  out  by  Mdlish,  L.  J.,  that  in  Ex  parte  Torring- 
lon,  there  were  "  also  other  irregularities  in  the  affidavit  upon 
which  the  decision  of  the  Court  was  founded."  And  it  is  to 
be  obsen-ed  that  in  the  case  referred  to,  the  affidavit  not  only 
contained  no  express  statement  that  the  public  officer  was 
authorized  to  sue  out  the  summons,  but,  unhke  the  affidavit  in 
Ex  parte  Lowenthal,  actually  alleged  nothing  from  which  any 
such  authority  conld  be  inferred.  Upon  the  whole,  therefore, 
it  is  presumed  that  the  decision  in  Ex  parte  Lowenthal,  In  re 
Lowenthal,  will  be  followed  in  future  cases.  Bat  in  drawing 
the  affidavit,  it  will  be  better  to  describe  the  deponent  as  a 

Eublic  officer,  to  Btat«  affirmatively  in  the  body  of  the  affidavit 
e  is  such  public  officer,  and  also  that  he  is  authorized  to 
present  or  sue  out  the  petition  or  debtor's  summouB. 

It  has  been  held  that  a  debtor's  summons,  taken  out  in  the 

name  of  the  BCcretary  of  a  company  bmit^d,  for  a  debt  due  to 

the  company,  is  irregular  (a). 

—But  oimot        Though,  as  we  have  seen,  persons  may  be  made  bankrupts  at 

ba  themNlTM    the  instance  of  companies,  yet  registered  companies  are  them- 

ui^OTt  ^"^  excluded  from  the  opratioii  of  "  The  Bankruptcy  Act, 

1869  ;  "  but  it  is  now  provided  that  in  cases  of  winding  np  of 

any  company  under  "The  Companies  Acts,  1862  &  1867," 

'  R  shall  Ijc  ol'Bfned  as  to  the  rcB]«ctivc  rights  of 
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CHAPTER  IV. 

IN  WHAT  DISTEICT  PROCEEDINGS  IN  BANKBUPTCY  SHOULD  BE 

COMMENCED. 

The  selection  of  the  district  in  which  to  commence  bank-  Selection  of 

ruptcy  proceedings  is  a  matter  of  great  importance,  but  at  the  district  in 

same  tmie  it  is  not  a  matter  of  much  difficulty.  ^^^^  uST 

As  already  has  been  seen,  it  is  provided  by  section  59  (a)  ^^  pro- ' 

of  "  The  Bankruptcy  Act,  1869,"  that :—  ceiiingi. 

"  If  the  person  sought  to  be  adjudged  a  bankrupt,  being  The  Bank- 

"  resident  in  England,  do  not  reside  or  carry  on  business  rttptcy  Act, 

"  within  the  London  bankruptcy  district  (5),  then  *  the  Court '  1869, «.  59. 
"  shall,  subject  to  the  provisions  hereinafter  contained    for 
"  removing  the  proceedings,  mean  the  County  Court  of  the 
"  district  in  which  such  person  resides  or  carries  on  business, 
"  hereinafter  referred  to  as  *  The  Local  Bankruptcy  Court '  "  (c). 

In  addition  to  the  above  enactment  contained  in  "The  Petition  to  be 

Bankruptcy  Act,  1869,"  it  is  by  "  The  Bankruptcy  Rules,  ^„rt"*,^ 

1870,"  further  provided  as  follows  :—  the^district  of 

"  A  bankruptcy  petition  shall  be  filed  in  the  London  Bank-  which  debtor 

"ruptcy  Court  if  the  debtor  resides  or  carries  on  business  wwdcsor 

"  within  the  district  of  that  Court,  and  where  the  debtor  neither  ?^®"  ^^ 

"  resides  nor  carries  on  business  within  the  district  of  that  J^^^ 

"  Court,  it  shaU  be  filed  in  the  Court  within  the  district  of  Z^^^^ 

"  which  the  debtor  resides  or  carries  on  business  "  (d). — "  The  1070  r  26.*' 
Bankruptcy  Rules,  1870,"  r.  26.  '.  * 

The  remarks  already  made,  on  an  early  page  of  this  work  («),  ^®"""«  ®^ 

(a)  See  sect.  59  of  " The  Bankruptcy  Act,  1869,"  set  out  in fuU,  ante,^,  1254. 
(bS  What  this  includes,  see  ante^  p.  1255. 

Id)  As  to  the  different  districts  for  bankruptcy  purposes,  see  ante,  cap.  i.  of 
this  Book,  at  p.  1256. 

(d)  Appenmx  V.  Form  10  is  the  form  of  petition,  and  aeepostf  pp.  1301  et  $eq, 

(e)  See  ante.  Book  II.  cap.  v.  pp.  265  et  teg. 


CODHTY   COTTET   PHACTICE. 


[Bk.  VI. 


in  regard  to  the  meaning  of  the  expreaaions  "  dwell "  and  "  carrff 
on  businast,"  (which  occur  in  section  3  of  "  The  Gonnty  Courts 
Act,  1865,"  30  &  SI  Vict.  c.  142),  will  throw  lipht  on  the 
meaning  attaching  to  the  phrases  "reside"  and  "  carry  on 
bosinesB,"  which  are  to  be  found  in  section  59  of  "  The  Bank- 
ruptcy Act,  1869,"  and  in  the  mle  above  cited. 


BOOK  VI. 

THE  JURISDICTION  AND  PRACTICE  IN  BANKRUPTCY. 


CHAPTER  V. 

DEBTOR  SUMMONSES. 

It  has  already  been  pointed  out  (a),  that  no  person  can  be  object  of  a 
made  a  banknipt  unless  he  has  eonunitted  an  act  of  bank-  "  debtor  sum- 
riiptcy.    But  it  not  unfrequently  happens  that  a  person  is  really  ™?^  "  *** 
hopelessly  in  debt,  and  quite  unable  to  pay  his  creditors,  and  yet  debtor  to^pay 
has  not  given  any  legal  indication  of  this  state  of  things  by  ©r  to  commit 
committing  an  act  of  bankruptcy.     Under  such  circumstances,  an  "act  of  ^^ 
in  order  to  make  a  person  a  bankrupt,  it  is  necessary,  before  ^iil"™ptcy»" 
presenting  the  petition,  to  issue  a  debtor's  summons,  requiring  a 
debtor  to  pay  a  debt  of  not  less  than  £50  (b).    Then,  if  the 
debtor,  being  a  trader,  does  for  the  space  of  seven  days,  or,  not 
being  a  trader,  does  for  the  space  of  three  tveeks,  succeeding  the 
service  of  such  summons,  neglect  to  pay  such  sum  or  to  secure 
or  compound  for  the  same,  he  shall  be  deemed  to  have  com- 
mitted one  of  those  acts  of  bankruptcy  which,  by  section  6  of 
*'The  Bankruptcy  Act,  1869,"  will  support  a  petition  in  bank- 
ruptcy (c).     Such  an  act  of  bankruptcy,  it  is  to  be  noticed, 
dates  from  the  expiiation  of  the  time  limited  for  payment,  even 
though  time  may  have  been  given  to  the  debtor  to   give 
security  (d),  and  is  available  only  on  the  petition  of  the  sum- 
moning creditors  (e).    And  it  appears  that  if  a  person  who  is 
really  indebted  does  not  pay,  after  the  issuing  of  a  debtor's 
summons  against  him,  he  "  neglects  "  to  pay  within  the  meaning 
of  section  6  of  "  The  Bankruptcy  Act,  1869  "  (/). 

As  to  when  a  debtor's  smnmons  will  be  granted,  "  The  Bank-  In  what  cases 
ruptcy  Act,  1869,"  provides  as  follows  :—  *  "debtor 

summons 
may  be  issued. 

fa)  See  ante.csLp,  iii.  of  this  book,  at  p.  1279. 

[b)  32  &  33  Vict.  c.  71,  s.  6,  antey  pp.  1282,  1283. 


[ej  32  &  33  Vict.  c.  71,  s.  6,  sub-sect.  (6),  ante,  p.  1283. 
\a)  Ex  parte  Weir,  41  L.  J.  (N.  S.)  Bank.  41. 
\e)  Ibid. 

Ex  parte  Weir  {ubi  supra). 


1869,  f 
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The  Bank-  "  A  debtor's  Elmunong  may  be  granted  by  the  Conrt  on  a 

iS?'.'*'?*'  "  creditor  proTing  to  its  satisfaction  that  a  debt  sufficient  to 
"  Bopport  a  petition  ia  bankrnptcy  is  due  to  him  from  the 
"  peraon  agaia<!t  vhum  the  gnmmons  is  songht,  and  that  (he 
"  creditor  has  failed  to  obtain  payment  of  his  debt,  after  nang 
"  reasonable  effurte  to  do  eo.  The  snmmons  shall  be  ia  the 
"  prescribed  form,  resemblincr  as  nearly  as'circnmstances  admit, 
"  a  writ  iesned  by  one  of  Her  Majesty's  Superior  Courta,  It 
"  shall  state  tliat  in  the  event  of  the  debtor  failing  to  pay 
"  the  BGm  specified  in  the  summons,  or  to  compound  for  the 
"  same  to  Ihe  satisfaction  of  the  creditor,  a  petition  may  be 
"  presented  against  him  praying  tbai  he  may  be  adjudged  a 
"  txinkrupt.  The  summons  Ehall  hare  an  endorsement  thereon 
"  to  the  Uke  efFecl,  or  such  other  prescribed  endorsement  as 
"  may  be  ijest  calculated  to  indicate  to  the  debtor  the  natare 
"  of  the  docnment  eerred  upon  him,  and  the  conseqaences  of 
"  inattention  to  the  requisitions  therein  made. 

"  Any  debtor  served  with  a  debtor's  summons  may  apply  to 
"  the  Conrt,  in  the  prescribed  manner  and  within  the  prescribed 
"  time,  to  dismiss  such  snmmons,  on  the  ground  that  be  is  not 
"  indebted  to  the  creditor  serving  such  summons,  or  that  he  is 
"  not  indebted  to  such  amount  as  will  justi^  such  creditor  in 
"  presenting  a  bankruptcy  petition  against  him  ;  and  the  Court 
"  may  dismiss  the  summons,  with  or  without  costs,  if  satisfied 
"  with  the  allegations  made  by  the  debtor,  or  it  may,  npon 
"  such  security  (if  any)  being  given  ae  the  Court  may  require 
"  for  payment  to  the  creditor  of  the  debt  alleged  by  him  to  Ic 
"  due,  and  the  costs  of  establishing  such  debt,  stay  all  procecd- 
"  ings  on  the  summons  for  such  time  as  will  be  required  for  the 
"  trial  of  the  question  relating  to  such  debt :  Provided  that 
"  when  the  Bummons  shall  have  issued  from  the  London  Court 
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than  the  debt(*).    For,  in  estimating  the  sum  of  £50,  no 
deduction  must  be  made  in  respect  of  the  value  of  securities  {k). 

As  to  the  Court  to  which  application  for  a  debtor's  summons  To  what  Court 

must  be  made,  "The  Bankruptcy  Rules,   1870,"  provide  as  jppHcation 

follows—  for  debtor  8 

lOUOWB  .  I        «  .         ,  Bommona  to 

"A  debtors    summons,   according    to    the    form    in    the  be  made. 

"  schedule  (/),  may  be   granted  by  the  London   Bankruptcy  Debtors  sum- 

"  Court,  if  the  debtor  resides  or  candies  on  business  within  the  ^^^  ™*y  ^ 

"  district  of  that  Court,  and  where  the  debtor  neither  resides  ^^l^i^^i^ 

"  nor  carries  on  business  within  the  district  of  that  Court,  it  the  district 

"  may  be  granted  by  the  Court  within  the  district  of  which  the  of  which 

"  debtor  resides  or  carries  on  business.'' — "  The  Bankruptcy  debtor  resides 

Rules,  1870,"  r.  17.  LTn"^"" 

The  proceeding  by  debtor's  summons  is  a  statutory  pro-  The  Bank- 

ceeding  of  a  very  special   and  stringent   character.      It   is,  ruptcy  Rules, 

therefore,  necessary  that  all  proper  forms  be  strictly  adhered  1870,  r.  17. 

to  (w).  Mode  of 

The  mode  of  obtaining  the  grant  of  a  debtor's  summons  is  obtaining  the 

indicated  by  "The  Bankruptcy  Rules,  1870,"  which  provide  grant  of  a 

as  follows  :  ^^^^^^ 

"A  creditor  desirous  that    a   debtor's  summons  may  be  whatdocu- 

"  granted  must  file  an  affidavit  (n)  of  the  truth  of  his  debt,  and  ments  creditor 

"  lodge  the  summons,  together  with  two  copies  thereof,  and  applying  for 

"  three  copies  of  his  particulars  of  demand."—"  The  Bank-  ^«^**'''"  "°"^- 

i.       -o    1        lo-fi^vu       lii  mons  must 

ruptcy  Rules,  1870,    r.  18.  lodge. 

"  The  particulars  of  demand  shall  be  expressed  with  reason-  The  Bank- 

"  able  and  convenient  certainty  as  to  dates  and  all  other  ruptcy  RuUs, 

"  matters,  but  no  objection  shall  be  allowed  to  the  particulars  1870,  r.  18. 

"  unless  the  Court  shall  consider  that  the   debtor  has  been  ?"***^^*^^ 

"  misled  by  them."—"  The  Bankruptcy  Rules,  1870,"  r.  19  (o).  c^^l^  .uted. 

"  The  registrar  sl.all  seal  such  particulars,  and  such  particu-  The  Bank- 

"  lars  shall  then  be  deemed   part  of  the  summons,  and   the  ruptcy  Rulesy 

"  original  summons  shall  be  filed  and  the  copies  be  sealed  and  1870,  r.  19. 

"issued  to  the  creditor."— " The  Bankruptcy  Rules,  1870,"  Particulars 

^rv  ^     "^  deemed  part 

The  form  of  {\ffidavit  in  support  of  an  application  for  a  The  Bank- 

debtor's  summons  is  provided  (n).     The  particulare  should  be  ruptcy  Rules, 

definite  and  distinct  (o).     An  affidavit  in  compliance  with  the  1870,  r.  20. 

forms  thus  provided  has  been  held  to  be  sufficient,  although  ^£5™  ^^ . 

such  form  is  not  in  strict  accordance  with  section  7  of  the  !?^Ti*  ? 

A    i.  /    \  support  of 

Act(p).  particulars. 

The  form  of  a  debtor's  summons  is,  to  a  very  great  extent,  p^^^  ^^  ^ 


8 

(0 


i)  In  re  Gile»  ;  ex  parte  Mauritz,  39  L.  J.  (X.  S.)  Bank.  56. 

k)  Per  JanieSy  L.  J.  in  In  re  OiUa^  {^ubi  aupra). 
{/)  Appendix  V.  Form  No.  4. 
(m)  Re  Hodge*,  L.  R.  8  Ch.  204. 

n)  Forms  ^o.  2  and  No.  3  in  Appendix  V. 

o)  See  ex  parte  Jaral ;  re  Jaral^  34  L.J.  (N.  S.)  47. 

~)  See  ex  parte  Rowan,  In  re  Kiddell,  L.  R.  9  Ch.  App.  617. 
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— Nmdb,  te^ 
of  MiUeitor. 
TheBanl'- 
rupleyBula, 
1870,  r.  21. 

— NoUceto 
debtor  of 
reault  of  non- 
ciMipluDce 
with  BDmmaiii. 

TheBani- 
ruplcy  Rala, 
1870,  r.  22. 


Debtor'!  nun- 

manalabe 

penonall; 

The  Bank- 
ruplcyBuUM, 
1S70,  <•  f<f> 


prescribed  by  section  7  of  "  The  Bantruptej  Act,  1869  "  (y). 
Bat  a.  fiill  precedent  ie  provided  in  the  Appendix  of  Bank- 
ruptcy Forma  (r), 

A  debtor's  en  mmons  must  bave  certain  indorsementa.  "The 
Bankruptcy  Rules,  1870,"  provide  as  follows  with  regard  to 
these : — 

"  Every  debtor's  aummons  shall  be  endoracd  with  the  name 
"  and  place  of  basincss  of  the  attorney  actually  suing  out 
"  the  same,  but  in  case  no  attorney  shall  be  employed  for  the 
"  purpose,  then  nith  a  memorandum  expressing  that  the  saioe 
"has  been  sued  out  by  the  creditor  in  person (»}." — "The 
Bankruptcy  Rules,  1870,"  r.  21. 

"  There  shall  be  endorsed  on  the  debtor's  summons,  in  addi- 
"  tion  to  an  intimation  of  the  consec^ucnces  of  ni^lcct  to 
"  comply  with  the  requisitions  of  the  summons,  a  notice  to 
"  the  debtor  that  if  he  disputes  the  debt,  and  desires  to 
"  obtain  the  dismissal  of  the  summons,  he  must  file  an  affi- 
"  davit  with  tlie  registrar  within  seven  days  in  the  case  of  a 
"  ti-adur,  and  three  weeks  in  the  case  of  a  non-trader,  stating 
"  that  he  Is  not  so  indebted,  or  only  so  to  a  less  amount  than 
"  £50 "(0-— "The  Bankruptcy  Rules,  1870,"  r.  2->. 

Like  the  petition  in  bankruptcy,  the  debtor's  summons  must 
be  ^r«ona//y  served,  but  the  time  limited  for  service  is  much 
longer  than  in  tlie  case  of  a  bankruptcy  pc.tition  ;  "  The  Bank- 
ruptcy Rules,  1870,"  providing  that : — 

"A  debtor's  summons  shall  lie  personally  served  within 
"  twenty-one  days  from  the  date  of  the  summons,  by  delivering 
"  to  the  debtor  a  sealed  copy  of  the  summons." — "  The  Bank- 
ruptcy Rules,  1870,"  r.  59. 

The  debtor's  summons  is,  like  all  other  process  of  the  Court, 
served  upon  the  debtor  by  an  officer  or  a  bailiff  of  the  Court, 
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able  to  effect  personal  service  of  a  debtor's  summons  upon 
him,  or  to  discover  that  he  had  any  residence  other  than 
his  old  one,  at  which  he  was  not  to  be  found,  it  was  held  by 
the  Court  of  Appeal  (reversing  the  decision  of  Bacon,  C.J.,) 
that  the  Greenwich  Court  had  jurisdiction  to  order  substi- 
tuted service  of  the  summons  («). 

Any  application  for  extension  of  time  for  service  of  a  debtor's 
summons  must  be  in  writing,  but  need  not  be  supported  by 
aflBdavit,  unless  indeed  the  Court  shall  otherwise  require  (a). 
Service  of  a  summons  is  proved  by  affidavit,  with  a  sealed  copy 
of  the  summons  attached,  and  filed  in  Court  forthwith  after  the 
service  (h).    A  form  of  affidavit  is  provided  (c). 

A  debtor's  summons  cannot  be  served  beyond  the  jurisdic-  Service  i^rhon 

tion  (d).    Accordingly,  it  was  held,  in  a  recent  case,  that  there  ^f^^.**  ?"* 
^  ^  .         P*^'         .        «'  'Tij  of  the  luns- 

was  no  power  to  order  service  of  a  summons  m  Ireland  on  a  diction. 

person  who  actually  de  facto  at  the  moment  was  living  in  Ire- 
land at  his  own  residence  there,  and  had  nothing  whatever  at 
the  time  which  could,  either  de  facto  or  by  construction  of  law, 
l^e  deemed  to  be  his  residence  in  England,  even  though  the 
debt,  in  respect  of  which  the  summons  was  issued,  had  been 
made  the  subject  of  proceedings  in  England,  which  had  resulted 
in  favour  of  the  cremtor  (e). 

However,  on  the  other  hand,  it  has  also  been  recently  decided 
that  a  foreigner  can  issue  a  debtor's  sunmions  against  another 
foreigner,  who  happens  at  the  time  to  be  in  this  country,  in 
respect  of  a  debt  contracted  abroad  (/). 

The  debtor's  summons  having  been  duly  ser\'ed  upon  the  Arrest  of  tiie 
debtor,  if  there  is  probable  reason  for  believing  that  he  is  about  ^^^^  against 
to  go  abroad  with  a  view  to  avoiding,  delaying,  or  embarrassing  debtor's  sum- 
proceedings  in  bankruptcy,  the  Court  may  issue  a  warrant  for  mons  has  been 
his  arrest.     On  this  subject,  "  The  Absconding  Debtors  Act,  issued. 
1870,"  provides  as  follows  : — 

"  Whereas  the  laws  now  in  force  for  the  arrest  of  debtors   The  Abscond- 
"  absconding  from  England  are  insufficient  for  that  purpose  :      ing  Debtors 

"  And  whereaa  frauds  may  be  perpetrated  upon  creditors  by  -^'^j  1870. 
"  insolvent  debtors  departing  for  distant  countries  before  the  Preamble, 
"  necessary  proceedings  can  be  taken  to  make  them  bankrupt : 
"  be  it  enacted,  &c. 

"  That  the  provisions  of  '  The  Bankruptcy  Act,  1869,'  be  Arrest  of  a 
"  extended  in  manner  foUowing :—  tt^bH^^ 

{z)  ExparU  North  Kent  Bank;  In  re  Holdnoorthy  9  Ch.  D.  333. 
lule  ' 


40( 


a)  Rule  64, /w»^,  p.  1304. 

bS  Rule  63j|w«^  pp.  1304—1305. 

c)  Appendix  V.  I?orm  No.  6. 

Ex  parte  (/Loghlen,  40  L.  J.  (N.  S.)  Bank.  28;  S.  C.  L.  R.  6  Ch.  App. 


(e)  lb. 

If)  Exparte  Faecal,  34  L  .T.  Rep.  (N.  S.)  10.  In  this  case. /a»}««,  L.  J.,  said, 
'*  i  perhaps  said  more  in  Ex  parte  ffLaghUn  (ubi  tupra)  than  I  ought  to 
have  done." 
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preseDtation 
cf  a  bank- 
roptej  peti- 

ThtAb»ccnd- 
ing  DebUrri 
Act,  1870, 
t.1. 

T&tid  nnder 
Act  auless 

of  debtor's 

Tht  Abscond- 
ing DAtort 
Ad.,  1870, 


ThtAbtamd- 
ing  Ddtton 
Act,  1870, 
t.2. 

OnutrncUoD 
of  Act. 

The  A  fucnnif- 


"  The  Court  may,  by  warrant  addressed  to  any  constable  or 
"  preBcribed  officer  of  the  Court,  cause  a  debtor  to  be  arrested 
"  and  safely  kept  aa  prescribed  until  auch  time  as  the  Conrt 
"  may  order,  if,  after  a  debtor's  sumraons  has  been  granted  in 
"  the  manner  prescribed  by  the  said  Act,  and  before  a  petition 
"  of  bankruptcy  can  be  presented  against  him,  it  appear  to  the 
"  Court  that  there  is  probable  reason  for  believing  that  he  ie 
"  about  to  go  abroad,  with  a  view  of  avoiding  payment  of  the 
"  debt  for  which  the  summons  has  been  granted,  or  of  avoiding 
*'  service  of  a  petition  of  bankruptcy,  or  of  avoiding  appearing 
"  to  such  ]x;tition,  or  of  avoiding  esaminatioa  in  respect  of  his 
"  affairs,  or  otherwise  avoiding,  delaying,  or  embarraseing  pro- 
"  ceedings  in  bankruptcy :  Provided  always,  that  nothing 
"  herein  contained  shall  be  construed  to  alter  or  quaUfy  the 
"  right  of  the  debtor  to  apply  to  the  Court  in  tlie  prescribed 
"  manner  to  dismiss  the  said  siunmoos  as  in  the  said  Act  is 
"  provided,  or  to  pay,  secure,  or  compound  for  the  said  debt 
"  within  the  time  by  the  said  Act  provided,  without  being 
"  deemed  to  have  committed  an  act  of  baukmptcy ;  and  pro- 
"  vided  also,  that  upon  any  such  payment  or  composition  being 
"  made,  or  such  security  offered  as  the  Court  shall  think  rea- 
"  sonable,  the  said  debtor  shall  be  dischai^ed  out  of  custody, 
"  unless  the  Court  shall  otherwise  order." — i'i  &  34  Vict. 
c.  76,  s.  1. 

"  No  arrest  shall  bo  valid  or  protected  under  this  Act  unless 
"  the  debtor,  before  or  at  the  time  of  his  arrest,  shall  be 
"  served  with  the  debtor's  summons."—  38  &  34  Vict. 
C.  76,  s.  2. 

"  No  payment  or  composition  of  a  debt  made  or  secnrity  for 
"  the  same  given  after  an  arrest  made  under  the  provisions  of 

this  Act  siiail  be  exempted  from  the  provisions  of  the  s 
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Let  ug,  in  the  next  place,  see  what  steps  may  be  taken  by  Applications 
the  debtor  to  obtain  the  dismissal  of  the  debtor's  summons.         to  dismiss  a 

It  will  be  convenient  to  consider  (1)  on  what  grounds  the  g^nmo'^^g, 
application  to  dismiss   a   debtor's    summons  may  be  made  ; 
(2)  the  mode  of  making  the  application  ;  (3)  the  eflPect  of  ap- 
plication to  dismiss  ;  and,  (4)  the  hearing  of  an  application  to 
dismiss  a  debtor's  summons. 

First :  as  to  the  grounds  on  which  the  application  may  be  (i.)  Grounds 

made.  on  which 

On  this  subject,  **  The  Bankruptcy  Act,  1869,"  provides  as  appUcation 
follows :-  Lto'r"^ 

"  Any  debtor  served  with  a  debtor's  summons  may  apply  to  summons  may 
"  the  Court,  in  the  prescribed  manner  and  within  the  pre-  be  made. 
"  scribed  time,  to  dismiss  such  summons,  on  the  ground  that  he  The  Bank- 
"  is  not  indebted  to  the  creditor  serving  such  summons,  or  that  ruptcy  Ad, 
"  he  is  not  indebted  to  such  amount  as  will  justify  such  creditor  1869,  s.  7. 
"  in  presenting  a  bankruptcy  petition  against  him  ;  and  the 

Court  may  dismiss  the  summons,  with  or  without  costs,  if 

satisfied  with  the  allegations  made  by  the  debtor,  or  it  may, 
"  upon  such  security  (if  any)  being  given  as  the  Court  may  re- 
"  quire  for  payment  to  the  creditor  of  the  debt  alleged  by  him 
"  to  be  due,  and  the  costs  of  establishing  such  debt,  stay  all 
"  proceedings  on  the  summons  for  such  time  as  will  be  re- 
"  quired  for  the  trial  of  the  question  relating  to  such  debt : 
"  rrovided  that  when  the  summons  shall  have  issued  from  the 
"  London  Court  of  Bankruptcy,  such  trial  shall  be  had  either 
"  before  such  Court  or  before  any  other  Court  of  competent 
"  jurisdiction,  and  when  the  summons  shall  have  issued  from  a 
"  County  Court  before  such  Court  in  all  cases  in  which  it  has 
"  now  jurisdiction,  and  in  all  other  cases  before  some  competent 
"  tribunal.''— 32  &  33  Vict.  c.  71,  s.  7{h). 

It  is  to  be  noticed  that  the  above  section  provides  that  a 
debtor  may  apply  to  the  Court  to  have  the  summons  dismissed 
on  two  grounds,  and  those  only  (*),  namely,  (1)  On  the  ground 
that  he  is  not  indebted  to  the  creditor  serving  such  summons  ; 
and,  (2)  on  the  ground  that  he  is  not  indebted  to  such  amount 
as  will  justify  such  creditor  in  presenting  a  bankruptcy  petition 
against  him.  Accordingly,  where  E.,  having  recovered  in  an 
action  of  ejectment  against  K.,  judgment  with  costs,  which 
were  taxed  at  £59,  took  out  a  debtor's  summons  against  K.  in 
respect  of  these  costs,  it  was  held,  reversing  the  decision  of 
the  Kegistrar,  that  no  order  to  dismiss  the  summons  and  to 
stay  proceedings  ought  to  be  made  where  the  ground  alleged 
by  the  debtor  (K.)  was  that  an  action  brought  by  him  against 
E.  was  pending,  in  which  he  claimed  from  the  latter  a  sum 
exceeding  £59  {k). 

{h)  This  section  is  set  out  in  fuU  ante,  p.  1291 — 1292. 
(i)  Per  JametjL.  J.  in  Ex  parte  IFter,  40  L.  J.  N.  S.  Bank.  77. 
(A)  Ex  parte  Ellitt ;  re  Kain,  40  L.  J.  N.  8.  Bank.  77. 
VOL.  II.  .  4  0 
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Secondly  :  as  to  the  mode  of  making  the  application  to  die- 
miss  a  debtor's  summons. 

The  firet  thing  to  be  done  is  for  the  debtor  to  file  with  the 
regiatrar  within  seven  days  in  the  case  of  a  trader,  and  three 
weeks  in  the  caae  of  a  non-trader,  an  affidavit  (/),  stating  that 
he  is  not  indebted  to  the  creditor  presenting  the  summons,  or 
only  BO  to  a  less  amount  than  £50  (ra). 

When  this  affidavit  has  been  iiled  as  aforesaid,  the  registrar 
fixes  the  time  and  place  for  tbc  hearing  of  the  application,  and 
gives  notice  thereof  to  the  creditor  and  debtor  aa  provided  by 
the  following  rule  of  "The  Bankruptcy  Rules,  3870  ":— 

"  Where  a  debtor  files  the  above-mentioned  affidavit  the 
"  registrar  shall  fix  the  time  and  place  at  which  the  application 
"  for  the  dismissal  of  the  summons  will  be  heard  by  the  Court, 
"  and  give  notice  thereof  to  the  creditor  and  debtor  three  days 
"  before  the  day  bo  fixed." — "The  Bankruptcy  Rules,  1870," 
r.  23. 

It  has  been  held  that,  in  pursuance  of  this  rule,  the  registrar 
should  appoint  as  early  a  day  as  possible,  after  the  expiration 
of  the  three  days'  prescribed  notice  for  hearing  the  debtor's 
application,  aa  the  business  of  the  Court  v>i]\  allow  (n). 

Thirdly :  aa  to  the  efiect  of  the  application  to  dismisa  a 
debtor's  summons. 

"  The  Bankruptcy  Rules,  1870,"  pro-vide  as  follows  : — 
"  A  debtor  shall  not  be  adjudged  bankrupt  on  a  petition  in 
"  which  the  act  of  bankruptcy  stated  to  have  been  committed 
"  by  him  is  that  the  debtor  has  neglected  to  pay,  secure,  or 
compound  with  the  petitioner  a  sum  mentioned  in  a  debtor's 
summons  within  seven  days  or  three  weeks,  as  the  case  may 
lie,  nhcrc  such  debtor  shnll  hnvc  applied  t\<v  t\ii-  dismissal  of 
such  summons  until  after  the  hearing  of  tlie  application,  i 
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though  perhaps  somewhat  misleading,  is  really  quite  consistent 
with  this  construction.  For  it  only  holds  out  to  the  debtor 
that  he  will  not  be  adjudged  a  bankrupt  and  does  not  hold  out 
that  he  will  not  commit  an  act  of  bankruptcy  if  he  really  owes 
the  debt  and  does  not  pay  it  within  the  twenty-one  days  ( «). 

Fourthly  :  it  remains  to  consider  the  proceeding  on  the  near-  (*•)  Hearing  of 
ing  of  an  application  to  dismiss  a  debtor's  summons.     On  such  f?^^^^^^'' 
hearing  there  are  three  possible  results.    To  begin  with,  the  debto^s^ 
application  may  itself  be  dismissed.  sammons. 

Next,  the  smnmons  itself  may  be  dismissed  with  costs  in  —Refusal  of 
accordance  with  the  following  rule  of  "  The  Bankruptcy  Kules,  application  to 

1370  "  : —  dUmiBs. 

"  Where  proceedings  on  a  debtor's  summons  have  been  —Dismissal 
"  stayed  for  the  trial  of  the  question  of  the  validity  of  the  debt  ^^  debtor's 
"  claimed  therein,  and  such  question  has  been  decided  against  ^^^^^^'^ 
"  the  validity  of  the  debt,  the  debtor  on  production  of  the  ^^  Bw^ 
"  judgment  of  the  Court,  or^  an  office  copy  thereof,  shall  be  V!^^  ^^' 
"  entitled  to  have  the  summons  dismissed  and,  if  the  Court         *  ^* 
"  thinks  fit,  with  costs,  but  the  order  for  costs  shall  not  be 
"  enforced  for  seven  days  or  where  the  creditor  has  lodged  a 
^^  notice  showing  that  he  has  taken  the  necessary  steps  to  set 
"  aside  the  judgment,  until  after  the  final  decision  thereon  "(?)• 
— "  The  Bankruptcy  Rules,  1870,"  r.  24. 

Fifthly :  the  proceedings  on  the  debtor's  summons  may  be  (6.)TStay  of 
stayed  on  security  being  given.  When  this  course  is  adopted  proceedings 
the  following  rule  of  "The  Bankruptcy  Rules,  1870,"  ap-  ^i^^"7n. 
plies  : —  _,      ^,  * 

"  Where  proceedings  on  a  debtor's  summons  are  stayed  upon  ^«^  RiUes, 
'*  security  being  given,  the  creditor  shall  take  or  continue  pro-  i87o  r.  2b/ 
"  ceedings  for  the  payment  of  the  debt  within  twenty-one  aays 
"  of  the  date  on  wnich  the  security  was  completed,  and  shall  pro- 
**  secute  the  same  with  effect  and  without  delay,  and  if  he  fail  so 
"  to  do  the  debtor  shall  be  entitled  to  have  the  summons  dis- 
'*  missed  with  costs."—"  The  Bankruptcy  Rules,  1870,"  r.  25. 

Instead  of  resisting  the  debtor's  summons  and  applying  for  Payment  by 
it  to  be  dismissed,  the  debtor  may  of  course  pay  the  debt  in  ^^^^^  ^^ 
respect  of  which  it  issued.    And  it  may  be  mentioned  that  if  ^^  ^y 
the  debtor  against  whom  a  debtor's  summons  has  been  issued,  debtor's 
after  making  default  in  respect  thereof  (thereby  committing  an  Bummons. 
act  of  bankruptcy),  pays  the  summoning  creditor  the  debt  in 
full,  the  act  of  bankruptcy  previously  committed  ceases  to  be 
one  on  which  the  debtor  can  be  adjuoged  a  bankrupt  and  to 
which  the  title  of  the  trustee  relates  back  under  section  11  (r). 
Consequently,  a  creditor  can  safely  receive  payment  of  the  debt 
under  the  circumstajices  just  described  (s). 

p)  Ex  parte  Wier;  In  re  JFier  (ubi  aupra). 

Fonn  No.  9  is  order  on  application  to  dismiss  debtor's  summons. 

Ex  parte  Wier  ;  In  re  trier ^  41  L.  J.  N.  S.  Bank.  14,  and  see  ante,  p. 

and  po»t,  p.  1329. 
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The  effect  of  non-compliance  with  a  debtor's  Bommons  is 
th&t  as  Booo  as  the  debtor  has  made  defaalt,  a  petition  may  be 
presented  allying  such  default  as  an  act  of  bankniptc;r  (')■ 
And  as  has  been  seen  on  a  previoos  page  (u),  a  petition 
may  be  presented  even  pending  an  application  by  the  debtor  to 
dismiBB  the  debtor's  summons. 

The  mode  of  presenting  a  petition  will  be  indicated  in  the 
next  chapter. 


BOOK  VI. 

THE  JURISDICTION  AND  PBACTICE  IN  BANKKUPTCT. 


CHAPTER    VI.  Petition  in 

all  cases 

THE  PETITION  FOR  ADJUDICATION.  necessary  to 

obtain  an 

Assuming  that  an  act  of  bankruptcy  has  been  committed  adjudication 

by  a  debtor,  either  by  non-comphance  with  a  debtor  summons  ®^  bankruptcy, 

as  described  in  the  last  chapter  {a),  or  in  one  of  the  other  Petition  must 

modes  mentioned  in  the  chapter  treating  of  the  parties  by  and  ^  ^^mdl^ 

against  whom  bankruptcy  proceedings  may  be  taken  (5),  the  J  ^   ^* ' 

next  step  will  be  to  present  a  petition  for  the  adjudication  of  ™^y^iticn 

the  debtor  as  a  bankrupt.     In  all  cases,  however,  the  only  way  to  be  a^m- 

to  obtain  an  adjudication  in  bankruptcy  is  by  the  issue  of  a  panied  by 

petition  for  that  purpose.  affidavit  of 

Every  bankruptcy  petition  must    be    accompanied  by  an  verification, 

affidavit  verifying  the  statements  contained  therein.    On  this  ^^  Bank- 

subject,  "  The  Bankruptcy  Act,  1869,"  provides  as  follows  :—  '[^^^^  ^^ 

"  Every  bankruptcy  petition  shall  be  accompanied  by  an  *^_ '  f*  v^» 
"  affidavit  of  the  petition  in  the  prescribed  form,  verifying  the       '**  ^  '' 

"  statement  contained  in  such  petition."— 32  &  88  Vict.  c.  71,  "^J  ^y^^"^  , 

o/v       V        i.    1  /  \  amdavit  must 

8.  80,  sub-sect.  1  {c),  ^  made  of 

When  the  petitioner  cannot  himself  verify  all  the  statements  facts  not 

contained  in  the  petition,  he  must  procure  the  affidavit  of  some  ^thin  peti- 

one  who  can  depose  to  such  statements  (rf).    On  this  subject,  J*^®*" "  ^°°'^" 

"  The  Bankruptcy  Rules,  1870,"  provide  as  follows  : —  ^^' 

"  When  the  petitioning  creditor  cannot  himself  verify  all  the  ^"^"J  Snnot 

"  statements  contained  in  the  petition,  he  must  file  in  support  himself  depose 

"  of  the  petition  the  affidavit  of  any  person  who  can  depose  to  to  aU  the 

"  them."—"  The  Bankruptcy  Rules,  1870,"  r.  29.  statements  in 

Where  there  are  two  or  more  petitioners,  each  must  file  a  ^^^"^  ^® 

separate  affidavit,  or  a  joint  affidavit  must  be  made  by  the  two  ^other^e^ 

deponents.    This  is  provided  by  the  following  rule  of  "The  ponent. 

Bankruptcy  Rules,  1870  "  :—  The  Bank- 

"Where  a  petition  is  presented  by  two  or  more  creditors  ruptcyRuU^, 

1870,  r.  29. 

(a)  Antty  p.  1300.  ^-  ., 

(*)  Ante.  cap.  iii.  of  this  Book,  p.  1279  et  tea.  "  ^^^,  r^ 

(0  See  this  section  set  out  in  full,  ante,  p.  1258—1260.  ^^^  petitioner, 

(rf)  See  Ex  parte  Betmoek,  21  L.  T.  N.  S.  626.  separate  affi- 
davits or  a 
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"  not  in  partnership,  each  creditor  must  depose  to  the  truth  of 
"  Buch  of  the  etatemente  iu  the  petition  as  are  within  his  own 
"  knowledge,  either  in  a  joint  or  separate  affidayit." — "  The 
Bankruptcy  Rules,  1870,"  r.  30. 

The  tbvm  of  affidavit  of  verification  in  ordinary  cases  ia 
provided  (fl).  Another  form  \s  provided  for  use  where  the 
affidavit  is  by  several  petitioners  (/). 

In  order  to  prevent  a  person  from  being  harassed  by  bank- 
ruptcy proceedings  instituted  without  want  of  care  or  from 
malicious  motives,  the  registrar,  before  sealing  the  petition,  is 
required  to  investigate  carefully  the  statements  contained 
theriiiu.  On  this  subject,  "The  Bankruptcy  Rnlca,  1870," 
provide  as  follows  : — 

"  After  the  presentation  of  the  petition,  and  before  sealing 
"  the  copies  of  the  petition  for  service,  the  statements  in  the 
"  petition  shall  lie  carefully  investigated,  and  where  some  of 
"  the  statements  in  the  petition  cannot  be  sworu  to,  witnesses 
"  may  be  summoned  to  prove  the  same." — "  The  Bankruptcy 
Rides,  1870,"  r.  32. 

With  reference  to  the  petition  in  bankruptcy,  "  The  Bank- 
ruptCT  Rules,  1870,"  provide  as  follows  : — 

"  Every  petition  shall  be  fairly  written  or  printed,  or  fartlj 
"  written  and  partly  printed,  on  parchment  or  paper  according 
"  to  the  form  in  the  schedule,  and  no  alterations,  interlinea- 
"  tions,  or  erasures  shall  be  permitted  without  leave  of  the 
"  registrar,  escept  so  fer  as  the  same  may  be  necessary  in  order 
"  to  adapt  the  printed  form  to  the  circumatances  of  the  par- 
"  ticular  case ;  and  every  petition  must  be  lodged,  with  two 
'•  t"pii-.s  U>  lie  si'ului!  !ind  is=iiud  to  v\\<.-  putitiuncr."— "Tlif 
Bankruptcy  Entcs,  1870,"      """ 


a 
(< 
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• 

"  creditors'  trustee ;   and  the  Court  shall  make  order  for  the  The  Bank- 

"  payment  of  such  costs  out  of  the  first  net  proceeds  of  the  Vi&^^^^* 

"  estate  of  the  bankrupt."—"  The  Bankruptcy  Rules,  1870,"  ^®^"'  ^'  ^^' 
r.  31. 

The  registrar,  where  a  petitioning  creditor  is  not  known  to  If  registrar 

him,  will  not  file  the  petition  until  satisfied  as  to  his  identity,  do  not  know 

On  this  subject,  "  The  Bankruptcy  Rules,  1870,"  provide  as  g^^jj'^'i''^ 

follows  :—  identified 

Where  a  petitioning  creditor  is  not  known  to  the  registrar  before  petition 
of  the  Court,  or  the  petition  shall  not  be  attested  by  an  ^'^  be  filed, 
attorney,  the  petition  shaU  not  be  filed  until  the  petitioner  shall  JJ^^^b''^''*'' 
be  identified  to  the  satisfaction  of  the  registrar." — "  The  ^  solicitor.^ 
Bankruptcy  Rules,  1870,"  r.  28.  j>j^  Bank- 

The  registrar  being  satisfied  that  the  statements  in  the  ruptcy  Rules, 
petition  are  londfide  (Jc),  will  seal  it  (Z).  1870,  r.  28. ' 

Thirdly,  as  to  the  service  of  the  petition.  Service  of  tho 

It  is  (firected  by  a  section  in  "  The  Bankruptcy  Act,  1869,"  petition, 
that  every  bankruptcy  petition  shall  be  "  served  in  the  pre- 
scribed manner  "  (w). 

The  person  %ip<m  whom  service  is  to  be  effected  and  within  Bankruptcy 
what  time  is  specified  by  the  foUowingrule  of  "The  Bankruptcy  ^^^^  ^ 
Rules,  1870  "  :—  wrved.J 

"  A  bankruptcy  petition  shall  be  personally  served  seven  days  rpj^  Bank- 
"  before  the  day  of  its  hearing  by  delivering  to  the  debtor  a  ruptcy  RiUes, 
"  sealed  copy  of  the  filed  petition." — "  The  Bankruptcy  Rules,   1870,  r.  60. ' 
1870,"  r.  60. 

The  above  rule,  it  is  to  be  noticed,  requires  that  the  petition  The  service 
be  personally  served.    "VVTiere,  however,  this  provision  cannot  be  °^  *  debtor's 
complied  with,  the  course  indicated  bv  the  following  rule  of  of^^ition 
"  The  Bankruptcy  Rules,  1870,"  should  be  followed  : —  where  present 

"  A  debtor's  summons  or  a  petition  shall  be  served  upon  service  cannot 
"  the  debtor  by  an  officer  or  a  bailiff  of  the  Court  or  by  the  ^  eflfected. 
"  creditor  or  his  attorney ;  but  if  personal  service  cannot  be   The  Bank- 
"  effected,  the  Court  may  grant  extension  of  the  time  for  service,  rwptcy  Rulegy 
"  or  if  the  Court  is  satisfied  by  affidavit  that  the  debtor  is  keep-  ^®'^»  **•  ^^• 
"  ing  out  of  the  way  to  avoid  such  service,  it  may  order  service 
"  to  be  made  by  deUvery  of  the  summons  or  petition  to  some 
"  adult  inmate  at  his  usual  or  last  known  place  of  residence  or 
*'  business,  or  it  may  order,  in  the  case  of  a  summons,  that  a 
**  notice  of  the  granting  of  the  summons,  according  to  the  form 
"  in  the  schedule  (n),  be  gazetted,  and  that  the  publication  of 
"  such  notice  in  the  Gazette  shall  be  deemed  to  be  service  on 
"  the  debtor  on  the  seventh  day  after  such  publication  ;  or  in 
"  the  case  of  a  petition,  the  Court  may  order  that  a  notice, 
"  according  to  the  form  in  the  schedule,  be  gazetted,  requiring 

[k)  Rule  32,  ante,  p.  1302. 
(0  Rule  10,  antey  p.  1265. 
m)  32  &  33  Vict.  c.  71,  s.  8,  post,  p.  1324. 
Jw)  Rule  58,  ante,  p.  1272. 
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"  the  debtor  to  appear  at  the  heariog  of  the  petition  on  the  da; 
"  named,  being  not  lees  than  fourteen  days  after  the  publication 
"  of  the  notice,  and  that  Buch  notice  shall  be  deemed  to  be 
"  Bcrved  on  the  debtor." — "The  Bankruptcy  Rulea,  1870," 
r.  61. 

A  form  of  notice  in  Gazette  where  aubetituted  service  of  a 
debtor's  summons  is  directed,  la  provided  (o).  And  also  a  form 
of  notice  in  Gazette  where  substituted  service  of  a  petition  is 
ordered  (p). 

The  following  rule  of  "  The  Bankruptcy  Rules,  1870," 
relates  to  the  publication  of  similar  notices  in  one  local 
])ai)cr  :— 

"  Notice  of  the  publication  in  the  Gazette  of  the  order  of  the 
"  Court  shall  be  given  in  one  local  paper,  according  to  the 
"  form  in  the  schedule  "  (q). — "  The  BanJtruptcy  Rtdea,  1870," 
r.  62. 

As  regards  estenaion  of  time  for  gervice,  "The  Bankruptcy 
Rules,  1870,"  provide  : — 

"  An  application  for  extension  of  time  for  service  of  a  debtor's 
"  summons  or  a  petition  shall  be  in  writing,  and  need  not  be 
"  supported  by  ojfida\-it,  unless  in  any  case  the  Court  shall 
"  otherwise  require." — "The  Bankruptcy  Rules,  1870,"  r.  64. 

With  reference  to  service  on  a  debtor  who  is  out  of  England, 
"  The  Bankruptcy  Rules,  1870,"  provide  : — 

"  Where  a  debtor  petitioned  against  is  not  in  England,  the 
"  Court  upon  such  evidence  as  shall  satisfy  it  that  the  service 
"  will  be  effectual  or  sufficient,  may  order  senice  to  be  made 
"  within  such  time  and  in  such  manner  and  form  as  it  shall 
"  deem  fit."—"  The  Bankruptcy  Rules,  1870,"  r.  66. 

With  reference  to  service,  where  there  are  several  respondents, 
"  Till;  Baukiuptt'y  Rules,  1870,"  provide  that :- 
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"  tached  and  filed  in  Court  forthwith  after  the  service." — "  The 
Bankruptcy.  Rules,  1870,"  r.  63. 

Where  copies  of  the  petition  for  adjudication  were  sealed  (s)  Copies  of 
by  the  registrar  before  the  actual  filing  of  the  affidavit  of  petition  may 
the  service  of  a  debtor's  summons,  it  was  held  that  the  adjudi-  ^^^t^/°" 
cation  was  not  in  consequence  invalidated  {t).  For  the  rules  on  geryice  made, 
this  subject  are  merely  directory  (w). 

Facilities  are  likewise  aflfbrded  for  the  arrest  of  the  debtor  ArrcBt  of  a 
after  (a)  the  presentation  of  a  bankruptcy  petition,  or  (b)  aft;er  ser-  debtor  against 
vice  of  a  bankruptcy  petition.    The  provision  on  the  subject  is  1^1^^^*^°° 
contained  in  the  following  section  of  *'  The  Bankruptcy  Act, 
1869,"  which  is  so  very  explicit,  as  not  to  require  any  ex- 
planatory remarks  : — 

"  The  Court  may,  by  warrant  (x)  addressed  to  any  constable  When  the 
"  or  prescribed  officer  of  the  Court,  cause  a  debtor  to  be  ar-  ^^^  ^ 
"  rested,  and  any  books,  papers,  monies,  goods,  and  chattels  in  ^^^^J^^j^j^^ 
"  his  possession  to  be  seized,  and  him  and  them  to  be  safely  tation  of  a 
"  kept  as  prescribed  until  such  time  as  the  Court  may  order,  petition. 
"  under  the  following  circumstances  : —  The  Banh- 

"  (1.)  If,  afiier  a  petition  of  bankruptcy  is  presented  rv/ptcy  Act, 
"  against  such  debtor,  it  appear  to  the  Court  1869, «.  86. 
"  that  there    is  probable  reason  for   believing       • 
"  that  he  is  about  to  go  abroad  or  to  quit  his 
"  place  of  residence  with  a  ^^ew  of  avoiding 
"  service  of  the  petition  or  of  avoiding  appearing 
"  to  the  petition,  or  of  avoiding  examination  in 
"  respect  of  his  affairs,  or  otherwise  delaying  or 
"  embarrassing  the  proceedings  in  bankniptcy  :| 
"  (2.)  If,  after  a  petition  in  bankruptcy  has  been  pre- 
"  sented  against  such  debtor,  it  appear  to  the 
"  Court  that  there  is  probable  cause  for  believing 
"  that  he  is  about  to  remove  his  goods  or  chattels 
"  with  a  view  of  preventing  or  delajring  such 
"  goods  or  chattels  being  taken  possession  of  by 
"  the  trustee,  or  that  there  is  probable  ground 
"  for  believing  that  he  has  concealed  or  is  about 
"  te  conceal  or  destroy  any  of  his  goods  or 
"  chattels,  or  any  books,  documents,  or  writings 
"  which  might  be  of  use  to  his  creditors  in  the 
"  course  of  his  bankruptcy  : 
"  (3.)  If  aftier  the  service  of  the  petition  on  such  debtor, 
"  or  after  an  adjudication  in  bankruptcy  against 
"  him,  he  remove  any  goods  or  chattels  m  his 
"  possession  above  the  value  of   five   pounds, 


[u)  Ibid. 

[x)  For  form  of  warrant,  see  Appendix  Y.  Form  No.  73. 


In  accordance  with  rule  27,  tupra^  p.  1302. 
£j  parte  Hunt ;  In  re  Hunt,  L.  K.  8  Ch.  238. 
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"  without  the  leave  of  the  trustee,  or  if,  without 
"  good  CBUBC  showii,  he  falls  to  attend  an;  ei- 
"  amlnation  ordered  by  the  Court." — 32  &  33 

"  vi^t.  c.  71, 8.  ec. 

"  The  Bankruptcy  Rules,  1870,"  provide  that  :— 

"  Where  a  bankrupt  is  arreBted  under  a  warrant  issued 
"  under  section  8U  of  the  Act,  he  shall  be  safely  kept  by  being 
"  lodged  within  the  prison,  to  the  keeper  of  which  the  warrant 
"  is,  amongst  others,  addressed ;  and  any  books,  papers,  monies, 
"  goods,  and  chattels  in  the  possession  of  the  bankrupt,  which 
"  may  be  seized,  shall  be  lodged  with  the  trustee  of  the  property 
"  of  the  bankrupt  forthwith  "  {i/}. — "  The  Bankruptcy  Rules, 
1870,"  r.  177. 

As  regards  the  power  of  the  Court  to  arrest  or  imprison,  it  is 
to  be  noticed,  that  "The  Debtors  Act,  1800"  (32  &  33  Vict, 
c.  62),  which  abolishes  imprisonment  for  debt  in  certain  cases, 
enacts  that,  "  Nothing  in  this  part  of  the  Act  shall  in  any  way 
"  affect  any  right  or  power,  under  the  'Bankruptcy  Act,  1869,' 
"  to  arrest  or  imprison  any  person  "  {:). 

As  regards  the  places  iu  wliich  a  warrant  of  a  Bankruptcy 
Court  may  be  enforced,  in  another  chapter  (a)  it  has  been 
pointed  ont  that  it  may  be  CTiforced,  not  only  in  England, 
but  also  anywhere  "  in  Her  Majesty's  dominions,"  in  the  same 
manner  and  subject  to  the  same  privileges  as  a  warrant  issued 
by  a  justice  of  the  peace  against  a  person  for  an  indictabk 
offence  (b). 

"  The  Bankruptcy  Aet,  1869  "  (82  &  33  Vict.  c.  71),  enables 
a  debtor  to  show  cause  gainst  a  bankruptcy  petition. 

When,  however,  this  is  the  intention  of  the  debtor,  he  must 
file  a  notice  to  that  effect  and  transmit  same,  by  post,  to  tin; 
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debt  ;  the  regifltrar  refofied  to  permit  this,  however,  and  made 
an  adjudication.  It  was  held  that  the  debtor  ought  to  have 
been  allowed  to  adduce  his  evidence,  and  that  the  adjudication 
must  be  annulled,  but  that  the  debtor  must  pay  the  costs 
occasioned  by  the  omission  to  give  the  notice  (e). 

^  (e)  In  re  Dale;  £x parte  Dale,  3  Ch.  D.  822. 


BOOK  VI. 

THE  JURISDICTION  AND   PRACTICE  IN  BANKBUPTCT. 
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CHAPTER  VII. 

IKTERLOCUTORY  PROCEEDINGS. 

In  the  present  chapter  it  is  proposed  to  nonsider  the  TariODE 
interlocutoiT  proceedings  which  may  take  place  iu  bankraptoy 
— aod  which  usually,  aiid  for  the  most  part — occur  before  the 
hearing  of  the  petition  for  adjudication.  These,  it  need  hardly 
he  said,  are  extremely  varied.  Following,  however,  in  sno- 
stance,  the  diviBioii  adopted  in  the  Book  of  this  work  which 
treats  of  "  The  Proceedings  in  an  Ordinaiy  Action,"  it  will  be 
convenient  to  separately  discuss  and  consider  (I.)  The  General 
Practice  on  Interlocutory  Proceedings  ;  (II.)  Interlocntory  Pro- 
ceedings to  Protect  Property  ;  and  (III.)  Interlocntory  Pro- 
ceedings in  Aid  of  the  Petition. 


Bectiow  I. — The  General  Pbacticb  on  Interlocdtobt 
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order  that  any  matter  may  be  disposed  of  in  open  Court  instead 
of  in  chambers,  or  adjourned  from  chambers  into  the  open 
Court  (&). 

(2.)  As  to  applications  to  the  Court.  (2.)  Applica- 

As  many  interlocutory  proceedings  consist  of  applications  to  ^^^  ^  Court, 
the  Court,  it  is  convenient  to  take  this  opportunity  to  point  out,  —General 
once  and  for  all,  how  applications  to  the  Court  are  usually  made.  J!J^° 
The  subject  is  regulateo,  in  the  following  way,  by  "  The  Bank- 
ruptcy  Rules,  1870  "  :— 

"  All  applications  to  the  Court  in  the  exercise  of  its  primary  Applications 
"  jurisdiction  (c)  by  virtue  of  the  Act,  shall  (unless  otherwise  ^  be\y  "* 
"  provided  or  the  Court  shall  in  any  particular  case  otherwise  motion, 
permit)  be  by  w^ay  of  motion,  supported  by  affidavit,  upon  jj^  Bank- 
hearing  which  the  Court  shall  make  such  order  therein  as  ruptcy  Rules 
"  shall  be  just ;  but  in  cases  in  which  any  other  party  or  parties  1870,  r.  50. ' 
"  than  the  applicant  are  to  be  affected  by  such  order,  no  such 
"  order  shall  be  made,  unless  upon  the  consent  of  such  person  or 
"  persons  duly  shown  to  the  Court ;  or  upon  proof  that  notice 
"  of  the  intended  motion  and  copy  of  the  affidavit  in  support 
"  thereof  has  been  served  upon  the  party  or  parties  to  be 
"  affected  thereby  four  clear  days  at  least  before  the  day  named 
"  in  such  notice  as  the  day  when  the  motion  is  to  be  made  : 
"  pro\nded,  however,  that  the  Court  may,  if  it  shall  think  fit, 
"  m  any  case  where  the  party  or  parties  to  be  affected  by  the 
"  order,  or  any  of  them,  shall  not  have  been  duly  served  with  a 
"  notice  of  the  motion  for  such  order,  make  an  order  calling 
"  upon  the  party  or  parties  to  be  affected  thereby  to  show 
"  cause,  at  a  day  to  be  named  by  the  Court  in  such  order,  why 
"  such  order  should  not  be  made." — "  The  Bankruptcy  Rules, 
1870,"  r.  50. 

The  above  section,  it  is  to  be  noted,  provides  that  a  Court 
will  not  make  an  order  in  an  ex  parte  motion  "m  cases  in  which 
"  any  other  party  or  parties  than  the  applicunt  are  to  be  affected 
"  by  such  order  y"*  (a)  unless  upon  the  consent  of  such  person  or 
persons  duly  shown  to  the  Court ;  or  (^)  upon  proof  that  notice 
of  the  intended  motion  and  copy  of  the  affidavit  in  support 
thereof  has  been  served  upon  the  party  or  parties  to  be 
affected  thereby /owr  clear  days  at  least  before  the  day  named  in 
such  notice  as  the  day  tvhen  the  motion  is  to  be  made :  provided, 
however,  that  if  no  such  notice  of  motion  has  been  given  oa 
aforesaid  the  Court  may,  if  it  shall  think  fit,  make  an  order 
calling  upon  the  party  or  parties  to  show  cause  why  the  order 
should  not  be  made.  This  order  to  show  cause  must  be  served 
as  is  provided  by  the  following  rules  of  "The  Bankruptcy 
Rules,  1870  "  :— 

(il)  Rule  6»  antej  p.  1266. 

{€)  These  words,  "  primary  jurisdiction,"  are  taken  from  "  The  Bankrupte\' 
Act,  1849.'*  Some  discussion  as  to  their  meaning  took  place  in  the  case  of  £[(; 
parte  Webster  ;  Re  Ginn,  60  L.  T.  83. 
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"  Every  order  to  show  cause  shall  be  Berved  upon  the  part; 
"  or  parties  to  be  affected  thereby  four  clear  days  at  the  least . 
"  before  the  day  appointed  for  showing  cause." — "  The  Bank- 
ruptcy Rules,  1870,    r.  51. 

"  In  cases  in  which  personal  service  of  any  notice  of  motion, 
"  or  of  any  rule  or  order  of  the  Court,  is  required,  the  same 
"  shall  be  effected,  in  the  case  of  a  notice  of  motion,  by  de- 
"  livering  at  any  time  to  the  party  or  parties  to  be  served,  and 
"  each  of  them,  a  dupUcate  of  the  notice  of  motion  ;  and  in  the 
"  case  of  a  rule  or  order  by  deUvering  to  the  party  or  parties  to 
"  be  served,  and  each  of  them,  a  sealed  copy  of  the  order  or 
"  mle."— "The  Bankruptcy  Rules,  1870,"  r.  52. 

"  Notices  of  which  substituted  sen-ice  may  be  made  (otber- 
"  wise  than  by  post  or  advertrsment)  ahal!  be  served  between 
"  the  hours  of  eight  o'clock  in  the  forenoon  and  nine  o'clock  in 
"  the  afternoon." — "The  Bankruptcy  Rules,  1870,"  r.  53. 

Whonei'er  a  motion  is  going  to  be  made  to  the  Court  a  short 
note  thereof  must  be  previously  delivered  to  the  registrar  in 
accordance  with  the  following  rule  of  "The  Bankraptcy  Rules, 
1870  "  !— 

"  A  short  note  of  every  motion  shall  be  delivered  to  the 
"  registrar  previous  to  the  public  sitting  of  the  Court,  specil^g 
"  the  banlmiptcy  or  other  matter  to  which  the  same  relates, 
"  the  name  of  the  party  on  whose  behalf  the  same  is  made,  the 
"  name  and  residence  of  the  attorney  of  such  party  and  of  the 
"  counsel,  if  the  same  be  made  by  counsel,  and  the  name  of 
"  any  party,  and  the  name  and  residence  of  his  attorney,  on 
"  whom  any  notice  of  such  motion  has  been  served." — "  The 
Bankruptcy  Rules,  1870,"  r.  56. 

The  vvik-T  of  l]i'iiriiig  motions  is  dealt  wilh  by  the  following 
rule  of  '■  The  Baiiknijitcy  Rules,  1870  "  :— 
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"  approval,  and  shall,  when  approved,  be  signed  by  the  Judge 
"  and  filed,  and  shall  be  called  the  Record  for  Trial ;  but  the 
"  Court  shall  have  power  to  allow  any  amendment  thereof  at 
"  any  time  upon  such  terms  as  it  may  think  fit." — "  The 
Bankruptcy  Rules,  1870,"  r.  190. 

"  Upon  filing  the  record  with  the  registrar  within  three  days  Time  and  place 
"  after  the  above  approval  has  been  given,  the  registrar  shall  2^*!???*°^ 
"  fix  the  time  and  place  at  which  the  trial  shall  be  had."—  ^^^^^e^ 
"  The  Bankruptcy  Rules,  1870,"  r.  191.  TheBaiih- 

"  Upon  every  such  trial  in  the  London  Bankruptcy  Court  rmtcf Rules 
"  the  addresses  to  the  jury  or  to  the  Court,  as  the  case  may  be,  1370  r.  19l! 
"  shall  be  regulated  as  follows : — The  party  who  begins,  or  his  Reguktion  of' 
"  counsel  or  attorney,  shall  be  allowed,  in   the  event  of  his  addresses  to 
"  opponent  not  announcing  at  the  close  of  the  case  of  the  party  the  jury. 
"  who  begins,  his  intention  to  adduce  evidence,  to  address  the  The  Bank- 
"  jury  a  second  time  at  the  close  of  such  case,  for  the  purpose  ruptcy  Rules, 
"  of  summing  up  the  evidence ;  and  the  party  on  the  other  1870,  r.  201. 
"  side,  or  his  counsel,  shall  be  allowed  to  open  the  case,  and 
"  also  to  sum  up  the  evidence  (if  any);  and  the  right  to  reply 
"  shall  be  the  same  as  at  present  in  force  in  the  superior  Courts 
"  of  conmion  law  at  Westminister  on  trials  at  Nisi  Prius." — 
"  The  Bankruptcy  Rules,  1870,"  r.  201(/). 

"  Where  the  jury  retire  fi*om  the  Court  to  consider  their  Treatment  of 
"  verdict,  they  shall  be  taken  charge  of  by  an  ofiicer  of  the  J'^  ^^f^ 
"  Court ;  but  previously  thereto  the  registrar  of  the  Court  shall  ^®^'^" 
"  swear  such  officer  according  to  the  form  in  the  schedule." —  thek'verdict. 
"  The  Bankruptcy  Rules,  1870,"  r.  202.  y^  ^^^ 

"  The  verdict  or  finding  of  the  jury,  as  the  case  may  be,  ruptcy  Rules, 
"  shall  be  endorsed  by  the  registrar  on  the  Record  for  Trial,   1870,  r.  202.' 
"  and  with  the  jury  panel  and  the  names  of  the  jurors,  who  Verdict  of  jmy 
"  were  sworn,  endorsed  thereon." — "  The  Bankruptcy  Rules,  to  be  endorsed 
1870,"  r.  208.  on  record. 

Secondly,   the    mode  of  making  interlocutory  applications  TheBank- 
having  been  pointed  out,  it  remains  to  consider  the  provisions  rwptcy  Rules, 
in  force  as  to  affidavits,  which  are  the  evidence  usually  employed  ^^70,  r.  203. 
in  support  of  such  applications.  (1I-)  AflS- 

It  will  be  convenient  to  treat  (1)  of  the  preparation  of  affi-  ^^*^ 
davits  ;  (2)  of  the  swearing  of  affidavits  ;  and  (3)  of  the  filing 
of  affidavits. 

(1.)  As  to  the  preparation  of  affidavits.  (1.)  Prepara- 

"  The  Bankruptcy  Rules,  1870,"  provide  as  follows :—  f^^.^^ ^' 

"  All  affidavits  to  be  used  in  e\'idence  on  motions  to  the    *^*"' . 
"  Court  shall  be  divided  into  short  paragraphs,  numbered  con-  t^^^^^ 
"  secutively,  and  shall  be  in  the  first  person." — "The  Bank-  i^topara- 
ruptcy  Rules,  1870,"  r.  151  {g),  graphs. 

(/)  It  is  submitted  that  though  this  rule  professes  to  apply  to  the  London    -^"^  Bank- 
Bankruptcy  Court  only,  that  the  practice  there  laid  down  is  equaUy  applicable   ruptcy  Rules f 
to  the  Cfountv  Courts.  1870,  r.  161. 

(a)  An  affidavit  commencing  **  I  «<7y,'*  instead  of  "  /  make  oath  and  eeyJ* 
win  be  rejected :  Allen  t.  Taylor,  22  L.  T.  N.  S.  612. 
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"  Every  such  afRduvit  shall  state  the  deponent's  name, 
"  address,  and  description,  and  also  what  facts  or  circumBtances 
"  deposed  to  are  within  his  knowledge." — "  The  Bankmptcy 
Rules,  1870,"  r.  152. 

"  Where  any  such  affidavit  is  made  by  more  than  one  perBon, 
"  the  names  of  all  the  persons  making  the  affidavit,  and  the 
"  dates  when  and  the  places  where  it  is  sworn,  shall  be  inserted 
"  in  the  jurat. "—"  The  Bankruptcy  Rules,  1870,"  r.  153. 

"  Any  such  affidavit  not  in  conformity  with  the  last  three 
"  preceding  rules  may  be  rejected  by  the  Court." — "  The 
Bankruptcy  Rules,  1870,"  r.  154. 

"  An  affidavit  in  which  there  is  any  erasure,  or  which  is 
"  blotted  80  as  to  obliterate  any  word,  or  which  is  illegibly 
"  written,  or  so  altered  as  to  cause  it  to  be  illegible,  or  in 
"  which  there  is  any  interlineation,  not  duly  authenticated  by 
"  the  person  before  whom  it  was  sworn,  may  be  rejected  by  the 
"  Court."—"  The  Bankruptcy  Rules,  1870,*'  r.  155. 

(2.)  As  to  the  sMvannj  of  affidaiits,  "The  Bankruptcy  Rules. 
1870,"  provide  as  follows: — 

"  AVhere  an  affidavit  is  made  by  any  person  who  is  bhnd,  or 
"  who  from  his  signature  or  otherwise  appears  to  be  illiterate, 
"  the  peraon  before  whom  the  affidavit  is  sworn  shall  state  in 
"  the  jurat  that  the  afE<lavit  was  read  over  to  the  deponent, 
"  and  that  the  deponent  appeared  to  understand  the  same,  and 
"  made  his  mark  or  wrote  his  simature  thereto  in  the  presence 
"  of  the  person  before  whom  the  affidavit  is  sworn." — "  The 
Bankruptcy  Rules,  1870,"  r.  15C. 

"  Any  affidavit  used  in  any  matter  of  bankruptcy  may  be 
"  Hwom  as  follows : — 

(I.)  In  the  iJnituii  Kingdom,  before  a  Court  having 
jnriadiction  iii  bankruptcy  or  a  Judge  thereof 
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(3.)  As  to  the  filing  of  affidavits,  the  following  rules  of  "The  ^5;)  ^^^^'*«  °^ 

Bankruptcy  Rules,  1870,"  relate  to  the  filing  of  affidavits  :—  affidants. 

.  "  Every  affidavit  to  be  used  in  obtaining,  supporting,  or  Every  affidavit 

"  opposing  any  motion  or  order  for  showing  cause  for  or  against  *o  ^  fiJe<^  ^i*^ 

"  any  order  or  rule  of  Court,  shall  be  filed  with  the  registrar  J^^^J^J^ 

two  days  before  the  day  appointed  for  the  hearing  ;  and  no  hearing.  °^^ 

affidavit  in  reply  or  in  rejoinder  is  to  be  used  except  by  leave  m,    ^  ^ 

"  of  the  Court."—"  The  Bankruptcy  Rules,  1870,"  r.  54.  ^^^p^^y  j^^]^^ 

"  The  registrar,  upon  any  affidavit  being  left  with  him  to  be  isTO,  r.  54. ' 

"  filed,  shall  indorse  the  same  with  the  day  of  the  month  and  Registrar  to 

"  year  when  the  same  was  so  left,  and  forthwith  file  the  same,  take  charge  of 

"  with  the  proceedings  to  which  the  same  relates,  and  any  affidavits  left 

"  affidavit  left  with  a  registrar  to  be  filed,  shall  on  no  account  ^  ^J^J^  *°^ 

"  be  delivered  to  any  person  whatever,  except  by  order  of  the  ^y^^^j^ 

"  Court"(A).— "  The  Bankniptcy  Rules,  1870,"  r.  55.  ^^^  ^^^._ 

ruptcy  Rules, 
1870,  r.  55. 

Section  II. — Interlocutory  Proceedings  for  the 
Protection  of  Property  or  Rights. 

There  are  three  different  kinds  of  proceedings  in  bankruptcy  Three  classes 

for  the  protection  of  property  or  rights.    And  these  are  (a.)  ^  pro^edmga 

the  restraint  of  legal  proceedings  ;  (b,)  the  stay  of  bankruptcy  pp^rty  or 

proceedings  ;  and  (c.)  the  appointment  of  a  receiver  or  a  rights, 
manager. 

(a.)  The  Restraint  of  Legal  Proceedings. 

By  "  The  Bankruptcy  Act,  1869,"  it  is  enacted  as  follows : —  After  presen- 

"  The  Court  may,  at  any  time  after  the  presentation  of  a  tation  of  bank- 

"  bankruptcy  petition  against  the  debtor,  restrain  further  pro-  ^P*^  P^»- 

"  ceedings  in  any  action,  suit,  execution,  or  order  legal  process  ^y  restrain 

"  against  the  debtor  in  respect  of  any  debt  provable  in  bank-  legal  proceed- 

"  ruptcy,  or  it  may  allow  such  proceedings,  whether  in  progress  inga  against 

"  at  the  commencement  of   the  bankruptcy  or  commenced  debtor. 

*'  during  its  continuance,  to  proceed  upon  such  terms  as  the  The  Bank- 

"  Court  may  think  just.    The  Court  may  also,  at  any  time  ''^ptcy  Act, 

"  after  the  presentation  of  such  petition,  appoint  a  receiver  or  ^®  »  **  ^^' 
"  manager  of  the  property  or  business  of  the  debtor  against 
*'  whom  the  petition  is  presented,  or  of  any  part  thereof,  and 
"  may  direct  immediate  possession  to  be  taken  of  such  property 
"  or  business,  or  any  part  thereof." — 32  &  33  Vict.  c.  71, 
8.  13. 

The  Court  will  not  grant  an  injunction  under  this  section 
unless  and  until  a  receiver  or  manager  of  the  debtor's  property 
has  been  apjiointed  («). 


I 


A)  As  to  obtaining  office  copies  of  affidavits,  see  anU,  p.  1270  rule  12. 
0  He  Hobimon,  22  L.  T.  N.  8.  247. 
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The  application  should  be  supported  by  an  affidayit  stating 
the  precise  nature  of  the  debts  over  which  it  is  proptsed  the 
iDJnnctiou  should  extend  (k).  And  it  seems  that  notice  of  the 
intended  application  should  be  giren  to  the  pereons  sought  to 
be  restrained  (Ff. 

It  Beems  that  the  above  section  (section  IS)  has  no  applica- 
tion to  a  case  where  there  has  been  a  complete  adjndication, 
and  where  there  is  before  the  Conrt  a  trustee  in  bankrnpctj 
who  could  be  plaintiff  (m).  It  is  the  absence  of  a  proper 
plaintiff  which  renders  necessary  the  speciai  powers  given  by 
the  18th  section,  and  it  does  not  reduce  the  extent  of  the  juris- 
diction given  fay  the  aubsequent  clauses  of  the  Act  {n).  It  is  in 
fact  a  distinct  enactment  standing  by  it«elf  for  the  mere  pur- 
pose of  preserving  the  property  until  there  is  an  adjudication 
and  a  person  before  the  Court  who  can  stand  in  the  position  of 
plaintiff  (o). 

Where  an  injunction  is  obtained  ex  parte,  an  undertaking  as 
to  damages,  in  an  unqualified  form,  should  be  given  (p). 

The  Court  will,  under  section  13,  after  the  prcsentotion  of  a 
petition,  interfere  for  the  purpose  of  restraining  a  sale  of  the 
Danknipt's  property  by  the  sheriff,  although  the  sheriff  was  in 
possession  prior  to  the  bankruptcy  {5). 

A  form  of  order  restraining  actions,  &c.,  is  provided  («). 


(b.)  Slay  of  Bankruptty  Proae^ngs  {»). 

"The  Bankruptcy  Act,  1809,"  enacts  that:— 
"  The  Crmrt  miij",  at  any  time,  on  pnpof  tn  its  sntisfactioii 
'■  that  proceedings  m  bankruptcy  ought  to  1k5  stavid,  by  reasou 
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Where  a  petition  for  adjudication  was  presented  after  ample 
time  had  been  allowed  for  arrangement,  and  when  the  day  for 
hearing  arrived,  a  petition  for  liquidation  was  presented  by  the 
debtor  not  supplemented  by  evidence  that  a  single  creditor 
preferred  liquidation  to  bankruptcy,  the  Court  reftised  to 
interfere  witn  the  creditor's  seeking  his  remedy  in  bankruptcy 
by  staying  proceedings  on  the  petition  (<). 

(c,)  Appmniment  of  a  Receiver  or  Manager. 

*'  The  Bankruptcy  Act,  1869,"  provides  as  follows : —  The  Court  may 

"  The  Court  may  also,  at  any  time  after  the  presentation  of  after  petition 
"  such  petition,  appoint  a  receiver  or  manager  of  the  property  P™^."^^ 
"  or  business  of  the  debtor  against  whom  the  petition  is  pre-  r^^y  or 
"  sented,  or  .of  any  part  thereof,  and  may  direct  immediate  manager  of 
"  possession  to  be  taken  of  such  property  or  business,  or  any  debtor's  pro-  * 
"  part  thereof."— 32  &  33  Vict.  c.  71,  s.  13  (w).  Pe^y- 

As  already  pointed  out  (x)  section  13  has  no  appUcation  The  Bank- 
to  a  case  where  there  has  been  a  complete  adjudication.    Ac-  *^P^  Act^ 
cordingly,  the  Court  will   not  appoint  a  receiver  after  ad-  ^®^^'  ^  ^^' 
judication  {y)  though  before  the  appointment  of  a  trustee  in 
bankruptcy  (2). 

The  Court  will,  if  necessary,  restrain  actions  brought  against 
the  receiver  {a). 

Though  no  particular  qualification  is  necessary  in  the  case  of  Qualification 
a  receiver,  yet  he  should  undoubtedly  be  a  person  wholly  dis-  0*  receiver, 
interested  in  the  property  of  the  baiirupt(J). 

The  following  rule  of   "The  Bankruptcy  Rules,   1870,"  Mode  of  ap- 
regulates  the  mode  of  application  for  a  receiver  or  manager  : —    plyi?8  ^or  a 

"  After  the  presentation  of  a  petition,  upon  the  application  nianager. 
"  of  a  creditor  and  upon  proof  by  affidavit  of  sufficient  grounds  jn    ^  \  _ 
"  for  the  appointment  of  a  receiver  or  manager  of  the  property,  ^p^^,  /j,^^ 
"  or  business  of  the  debtor,  or  any  part  thereof,  the  Court  may,   1370,  r.  39. ' 
"  if  he  think  fit,  make  such  appomtment ;  and  where  the  peti- 
"  tion  is  dismissed  the  creditor  shall  pay  such  costs  of  the 
"  receiver  or  manager  as  the  Court  may  direct,  and  the  Court 
"  shall,  if  required,  adjudicate  with  respect  to  any  damages  or 
**  claim  thereto  arising  out  of  his  appointment,  or  make  such 
"  order  thereon  as  it  thinks  fit,  and  such  order  shall  be  final 
**  and  conclusive  between  the  parties,  and  between  them  or 
"  either  of  them  and  the  receiver  or  manager,  unless  the  de- 

(0  Ex  parte  Diniond ;  In  re  Williams,  L.  R.  6  Ch.  APP-  743;  S.  0.39 
L,  J.  Bank.  47. 

This  section  is  set  out  in  fuU,  ante,  p.  1313. 

Ante,  p.  1314. 

Re  Crowhur»t,  14  Sol.  Jour.  219. 

See^o«^,  p.  1359,  as  to  appointment  of  trustee  in  bankruptcy. 

Ex  parte  Bettt :  In  re  Figuh,  22  L.  T.  N.  S.  245. 

See  Me  KeiioTf  50  L.  T.  11 ;  Lee  on  Bankruptcy,  p.  68. 
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an;  of  debtoT*! 

property. 
The  Bavk- 
ruptey  RuUi, 
1971,  r.  3. 
Remuoention 


The  Bani- 
raptey  Rula, 
1071,  r.  6. 


The  Bank- 
rvptcy  Rttlei, 
1871,  r.  7. 
UdUm  of 


"  cision  be  appealed  from," — "  The  Bankruptcy  Rnlea,  1870," 
r.  39. 
A  form  of  affidavit  in  sapporl   of  an  application   for  a 

receiver  ia  provided  (c). 

The  "Bankruptcy  Rules,  1871,"  provide  aa  foDows  with 
regard  to  the  remuneralion  of  receivers  : — 

"  A  receiver  or  manager,  in  cases  either  of  bankruptcy  or 
"  liquidation,  shall  not  have  any  lien  whatever  for  his  remune- 
"  ration  on  any  money  or  property  which  may  have  come  into 
"  his  hands,"—"  The  Bankruptcy  Rules,  1871,"  r.  3. 

"  Where  in  bankruptcy  or  liquidation  a  receiver  or  manager 
"  is  continued  aa  trustee,  the  remuneration  of  trustee  at  the 
"  rate  determined  on  eball  commence  as  from  the  date  of  his 
"  appointment  iia  receiver  or  manaftcr,  and  ahall  be  assessed 
"  accordingly  ;  and  no  other  than  the  aforesaid  remuneration 
"  shall  be  made  to  the  trustee  for  hia  servicea  aa  receiver  or 
"  manager." — "The  Bankruptcy  Rules,  1871,"  r.  6. 

"  Where  the  receiver  or  manager  is  not  continued  as  trustee, 
"  or  is  continued  as  trustee  but  without  remuneration,  he  shall 
"  be  allowed  out  of  the  estate  such  sum  for  his  aervicea  as  re- 
"  ceiver  or  manager  aa  the  taxing  officer  of  the  Court  ahall, 
"  having  regard  to  the  viowa  of  the  trustee,  and  committee  of 
"  inapection  (if  any)  thereon,  think  fit." — "The  Bankruptcy 
Rules,  1871,"  r.  7. 

With  regard  to  the  duties  of  receiver,  "Tlie  Bankruptcy 
Rales,  1870,"  provide  aa  follows  : — 
"  Upon  the  appointment  of  a  creditor's  trustee,  any  receiver 
or  manager  of  the  property  or  business  of  the  banl^npt  shall 
submit  hia  accounta  for  examination  to  such  trustee,  and  fi)r 
that  purpose  attend  on  the  trustee,  at  such  reaaonable  times 
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"All  bills  and  charges  of  attorneys,  receivers,  managers,  Taxation  of 
"  accountants,  auctioneers,  brokers,  and   other  persons  not  ®^  °^  ^\ 
"  being  trustees,  in  matters  of  bankruptcy,  shall  be  taxed  by  others. 
"  the  proper  officer  of  the  Court,  and  no  payments  in  respect  of  ^^  ^^^  ^^ 
"  such  bills  or  charges  shall  be  allowed  by  the  comptroller,  in  chaises  of 
"  the  accounts  of  a  trustee,  without  due  proof  of  such  taxation  receiver, 
"  having  been  made.    The  taxing  officer  shall  satisfy  himself  ™fn*g«ri  and 
"  that  the  employment  of  a  solicitor  has  been  duly  authorised  ?~f?  *®  ^ 

"by  section   29    of   the    Act."— "The    Bankruptcy   Rules,  ^T   ;,    , 
ift7i"r  A  f    J  ^   The  Bank- 

iOrfi,    r.  *.  ruptcy  Rules 

"  All  bills  and  charges  of  attorneys,  receivers,  managers,  ac-  iqti  >,  4.   ' 
"  countants,  auctioneers,  brokers,  and  other  persons  not  being  n*     / 
"  trustees,  in  matters  of  liquidation,  shall  be  taxed  by  the  topaybiUa 
"  proper  officer  of  the  Court,  and  no  payment  in  rc8|x?ct  of  which  have 
such  bills  or  charges  shall  be  allowed  in  the  accounts  of  a  not  been 
trustee  without  due  proof  of  such  taxation  having  been  made.  **^®^- 
"  No  payment  shall  be  allowed  in  respect  of  the  remuneration  ^he  Bank- 
"  of  a  trustee  in  liquidation,  except  on  the  allocatur  of  the  !'^^^/^  Rules, 
"  taxing  officer,  as  being  in  accordance  with  the  determina-  1871,  r.  5. 
"  tion  of  the  creditors  tliereon." — "  The  Bankruptcy  Rules, 
1871,"  r.  5. 


Section  III.— Interlocutory  Proceedings  in  Aid  of  the 

Petition  itself. 

The  interlocutory  proceedings  to  which  recourse  may  be  had  Varied  nature 

in  aid  of  a  petition  are  exceefingly  various.    These,  however,  0^  interiocu- 

for  the  most  part,  resemble  the  corresponding  interlocutory  *oTpro<5wd- 

proceedingB  in  an  ordinary  action  {e).    The  following  short  a'^tition.  ° 
remarks  will  suffice  to  explain  each  of  them. 

(a,)  Giving  Security. 

"The  Bankruptcy  Act,  18G9,"  provides  for  the  giving  of  Security  to  be 
security  in  certain  cases,  some  of  which  have  been  already  ^y^J^d. 
specified.     "  The  Bankruptcy  Rules,  1870,"  regulate,  by  the  The  Bank- 
following  rules,  the  mode  of  giving  security  when  required  : —    ^^  Rtdes, 

"  Where  a  person  is  required  to  ^ve  security,  such  security         '  **'  ^^^' 
"  shall  be  in  tne  form  of  a  bond  with  one  or  more  surety  or 
"  sureties  to  the  person  proposed  to  be  secured." — "  The  Bank- 
ruptcy Rules,  1870,"  r.  158. 

"  The  bond  of  any  person  other  than  a  trustee  shall  be  Amount  of 
"  taken  in  a  penal  sum  to  the  amount  of  double  the  sum  in  bond. 
"  question  up  to  the  sum   of  £1000  ;  and  where  the  sum  in  The  Bank- 
"  question  exceeds  £1000,  in  the  sum  of  £1000  beyond  such  ruptcy  Rulesy 

1870,  r.  159. 

{e)  AnUy  Book  II.  cap.  xi.  p.  376  tt  teq. 


Depotit  in  lieo 
of  aeciiTitj. 
The  Bank- 
ruptcy Rula, 
1870,  r.  160, 


Seenritjof 

nasociition 
in»j  be  giren. 
The  Bank- 
ruptcy RtUm, 
18/0,  r.  161. 

regard  to  ucn- 
rily  bj  bond. 
ThtBank- 
niptqi  Rula, 
1870,  r.  162. 
SuTsties  to 
make  affidavit 
of  mfficiiBCj. 
ThxBank- 
riiptcy  Rtila, 
1B70,  T.  163. 
How  bond  to 
be  eieented 
nnit  ntfesWd. 
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**  snm,  mJeee,  in  either  case,  the  opposite  party  consents  to  it 
"  being  taken  for  a  less  anm." — "  The   Bankruptcy  Roles, 
1870,"  r.  159. 
"  Where  a  person  is  required  to  give  security  he  may,  in  lien 

"  thereofi  deposit  with  the  registrar  a  snm  equal  to  the  sum  in 
"  question  in  respect  of  which  security  is  to  be  given  and  the 
"  probable  coats  of  the  trial  of  the  question,  together  with  a 
"  memorandum  to  be  approved  of  by  the  registrar  and  to  be 
"  signed  by  such  pcrsotij  his  attorney,  or  agent,  setting  forth 
"  the  coniEtioiis  on  which  the  money  is  deposited." — "  The 
Bankruptcy  Rules,  1870,"  r.  1(J0(^). 

"  The  security  of  a  Guarantee  Association  or  Society  may  be 
"  given  in  lieu  of  a  bond  or  a  deposit." — "The  Bankruptcy 
Rules.  1870,"  r.  ICl. 

"  In  all  cases  where  a  person  proposes  to  give  a  bond  by  way 
"  of  security,  he  shall  serve,  by  post  or  otherwise,  on  the  oppo- 
"  site  party  and  on  the  Registrar,  at  his  office,  notice  of  the 
"  proposed  sureties  according  to  the  form  set  forth  in  the 
"  schedule,  and  the  regiistrar  shall  forthwith  give  notice  to  both 
"  parties  of  the  time  and  place  at  which  he  proposes  that  the 
"  bond  shall  be  executed,  and  shall  state  in  the  notice,  that 
"  should  the  proposed  obligee  have  any  valid  objection  to 
"  make  to  the  sureties,  or  either  of  them,  it  must  then  be 
"  made."—"  The  Bankruptcy  Rules,  1870,"  r.  162. 

"  The  Bureties  shall  make  an  affidavit  of  their  sufficiency 
"according  to  the  form  in  the  schedule,  unless  the  opposite 
"  ]jarty  shall  dispense  with  such  affidavit,  and  such  sureties 
"  shall  attend  the  Court  to  be  cross-enamined  if  required." — 
"  The  Bankruptcy  Rules,  1870,"  r.  163. 

"  The  bond  shall  be  executed  and  attested  in  the  presence  of 
"  the  registnir,  or  before  a  j  ustii'c  of  tlie  jieace,  or  an  attorney." 
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take  the  whole  or  any  part  of  the  evidence  in  any  matter  cither 
tnvd  voce  or  by  interrogatories,  or  upon  aflBdavit,  or  by  commis- 
sion abroad  (t). 

The  mode  of  administering  interrogatories,  and  also  the 
manner  of  taking  evidence  on  commission,  and  the  practice 
relating  thereto,  have  been  fully  entered  into  in  a  previous 
part  of  (k)  this  treatise. 


(c.)  Application  for  Examination  of  Witness  in  Scotland  or 

Ireland. 

"  The  Bankruptcjr  Act,  1869,"  provides  as  follows  : —  order  for 

"  Any  Court  having  jurisdiction  in  bankruptcy  in  England  examination 

under  this  Act  may,  if  it  thinks  fit,  order  that  a  person  of  person  in 

"  named  in  the  order  being  in  Scotland  or  in  Ireland  shall  be  Scotland  or 

"  examined  there."— 32  &  33  Vict.  c.  71,  s.  75.  "^  "t* 

It  is  to  be  observed  that  this  provision  is  confined  to  cases  ^^7  ^!i  / 

where  the  witness  is  in  Scotland  or  in  Ireland.     But  should  he  Jg^^^  75' 
happen  to  be  elsewhere,  out  of  the  United  Kingdom,  applica-         ' 
tion  should  then  be  made  for  a  commission  abro^  (m). 


« 


{d.)  Amendments. 

"  The  Bankruptcy  Act,  1869,"  provides  as  follows  : —  Effect  of 

**  No  proceeding  in  bankruptcy  shall  be  invalidated  by  any  fonnal  defect 
"  formal  defect  or  by  any  irregularity,  unless  the  Court  before  ?'  vJ*S^^ 
**  which  an  objection  is  made  to  such  proceeding  is  of  opinion  ^oceedin^  ^ 
"  that  substantial  injustice  has  been  caused  by  such  defect  or  jt^  Bank- 
"  irregularity,  and  that  such  injustice  cannot  be  remedied  by  rmtcu  Ad, 
"  Miy  order  of  such  Court." — 82  &  33  Vict.  c.  71,  s.  82.  i869,  s.  82'. 

With  a  view  to  give  efiect  to  the  above  enactment,  "  The  The  Court  may 
Bankruptcy  Rules,  1870,"  provide  as  follows  with  regard  to  allow  amend- 
amendments  : —  menta  to  bo 

"  In  any  proceeding  before  the  Court,  the  Court  may  allow  ™*^®* 
"  any  amendments  which  in  the  judgment  of  the  Court  or  ^^  Bank- 
"registrar  ought  to  be  allowed  on  such  terms  as  may  be  '^Sff^'^^' 
ordered."—"  The  Bankruptcy  Rules,  1870,"  r.  208.  ^®^"'  ^'  ^^' 

It  has  recently  been  held  that  a  bankruptcy  petition  against 
a  trader  which  alleges,  as  an  act  of  bankruptcy,  that  he  has 
departed  fi'om  his  dwelling-house,  or  otherwise  absented  him- 
self, must  allege  that  he  did  so  with  intent  to  defeat  or  delay 
his  creditors,  otherwise  the  petition  will  be  demurrable,  and 


1: 
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mnet  be  dismisBed  (mm).  Such  a  defect,  moreover,  is  e>  matter 
of  substance,  not  a  merely  formal  defect,  and  it  cannot  be 
cured  by  amendment  (mm). 


(c.)  Proceedings  on  Deaih  ofBehior  before 

Wd  shall  presently  have  occasion  to  point  out  that  the  death 
of  the  debtor  after  adjudication  does  not  necessarily  pot  an 
end  to  the  proceedings  (»).  But  where  the  death  occurs  before 
adjudication,  the  proceedings  are  thereby  determined  (o). 
However,  where  one  of  two  or  more  debtors  dies  before  adjudi- 
cation, it  seems  that  application  may  successfully  be  made  to 
continue  proceedings  against  the  survivor  or  Burvivors  (p). 


Whentha 
Uonrt  will 
conwiUdtite 
baokniptc; 
proceedings. 
The  Banl:- 
rupfey  Ad, 
1869,  >.  80, 

3X6-1.  {i). 


{/)  The  Consoiidalwn  of  two  or  more  Bankruptey  PetiUom. 

"The  Bankruptcy  Act,  1869,"  provides  as  follows  : — 
"  Where  two  or  more  bankruptcy  petitions  are  presented 
"  against  the  same  debtor  or  against  deDtors  being  members  of 
"  the  same  partnership,  the  Court  may  consolidate  the  proceed- 
"  ings,  or  any  of  them,  upon  such  terms  as  the  Conit  thinks 
"  fit."— 32  &  33  Vict,  c  71,  B.  80,  ss.  (2)  (j). 


{g.)  The  Suhsiitulion  of  o. 


Where  a  petitioning  creditor  does  not  proceed  with  due  dili- 
gence on  his  petition,  he  is  linbie  to  be  displaced  irom  hia 
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Time  and 

CHAPTEE  VIIL       ^  l^ 

THE  HEABING  AND  ADJUDICATION.  B^giatmr  to 

appoint  time 

The  time  and  place  at  which  a  petition  is  to  be  heard  is  fixed  ^^  P^ 

by  the  registrar  who  gives  notice  thereof,  in  accordance  with  Ltiti^"^"^ 

the  following  rule  of  "  The  County  Court  Rules,  1870  "  :—  ^^  ^^j,_ 

"  The  registrar  shall  appoint  the  time  and  place  on  which  the  ruptcy  Eules 

"  petition  will  be  heard,  and  notice  thereof  shall  be  written  on  igyo,  r.  34.' 

"  the  petition  and  sealed  copies,  and  where  the  petition  has  not  g^^^  ^  . 

"  been  served  the  registrar  may  from  time  to  time  alter  the  first  interval  be- 

"  day  so  appointed,  and  appoint  another  day  and  hour." — "  The  twecn  eerrice 

Bankruptcy  Rules,  1870,^'  r.  34.  of  petition 

As  a  rule,  seven  days  must  elapse  between  the  service  of  the        "«*"°«- 

petition  and  the  hearing  (a).  But  in  two  specified  cases,  namely,  ^?f?!j^' 

(1.)  If  the  act  of  bankruptcy  be  that  the  debtor  has  absented  from  W«^ 

himself,  or,  (2.)  That  he  has  filed  a  declaration  of  inability  to  dwelllng-houso 

pay  his  debts,  the  petition  may  be  heard  forthwith,  instead  of  or  otherwise 

allowing  this  interval  of  time  to  elapse.  ^^'^^^^  ^[™" 

"  The  Bankruptcy  Rules,  1870  "  provide  as  follows  :—  iTailwd  bl* 

"  Where  the  act  of  bankruptcy  alleged  in  a  petition  to  have  petition,  the 

''  been  committed  by  the  debtor  is  that  the  debtor,  being  a  petition  may 

"  trader,  has  departed  from  his  dwelling-house,  or  otherwise  ^  ^^^ 

"  absented  himself,  the  petition  may  be  neard  forthwith  on  a  ™™'^>*^- 

sealed  copy  of  the  petition  being  left  at  the  usual  or  last  '^  Bank- 

known  place  of  residence  or  business  of  the  debtor." — "  The  V^^^^^^^^ 

Bankruptcy  Rules,  1870,"  r.  65.  ^^"'  *"•  ^'^• 

"  Where  a  petition  is  presented  and  the  act  of  bankruptcy  ^J?  fiM  d*^^ 

''  stated  to  have  been  committed  is  that  the  debtor  has  filed  in  clamtion  of 

'*  the  Court  to  which  the  petition  is  presented  a  declaration  inability  to 

''  admitting  his  inability  to  pay  his  debts,  the  Court  may,  if  the  w  debts, 

"  debtor  consents  in  writing  thereto,  hear  and  adjudicate  upon  ?!H*'®'i,"**^ 

"  the  petition  forthwith."—"  The  Bankruptcy  Rules,  1870,"  Zn^h, 

^'  ^^'  The  Bank- 

(a)  Ante,  p.  1303,  rule  60.  W^^' 


it 


■Ituidaneeof 
petitioner  uid 
bii  vitnenca 
st  hearing  UMj 
be  dUpemied 
with. 

The  Bank- 
ruptcy Bula, 
1870,  r.  40. 

Mode  of 

sppMiince. 
Creditor  neg- 
lecting to  ap- 
peu-  OS  peti- 

UoUt  CAlLDOt 

preeeDtknother 

withoat  leare 
of  Court. 
TheBanh- 
ruptcy  RtUes, 
1870,  f.  39. 


If  dehlor  tail 
to  appear,  be 
mar  l>*  '^O' 
dieated  bank- 
rapt  vitliout 
farther  proof. 
The  Bank- 
ruptcy Ruia, 
1870,  r.  37. 


comnr  couet  peactice.  [Bk.vi. 

Ab  regards  the  allmdance  of  the  parties  at  the  hearing,  "  The 
Bankruptcy  Rules,  1870,"  provide  bb  follows : — 

"  The  personal  attendance  of  the  petitioning  creditor  and  of 
"  the  witness  or  witnesses  to  prove  the  dclit,  the  trading,  and 
"  act  of  bankruptcy,  upon  the  hearing  of  the  petition,  may,  if 
"  the  Court  shah  think  fit,  be  dispensed  with."— "The  Bank- 
ruptcy Rules,  1870,"  r.  40. 

The  above  rule,  it  will  be  noticed,  does  not  enable  the  Court 
to  dispenBe  with  the  personal  attendance  of  the  debtor. 

Ab  regards  the  mode  of  appearance  of  the  parties  it  may  be 
in  person  or  by  counsel  or  Bolicitcr. 

It  sometimes  happens  that  one  or  other  of  the  parties  fails  to 

appear  upon  the  hearing  of  the  petition.     The  absence  of  the 

petitioning  creditor,  where  his  personal  attendance  baa  not  been 

disposed  with  (J),  is  dealt  with  by  the  following  rule  of  "  The 

Bankruptcy  Rales,  1870"  :— 

"  If  any  creditor  shall  neglect  to  appear  on  his  petition,  no 

subsequent  petition  against  tlie  same  debtor  or  debtors,  or 

any  ot  them,  either  alone  or  jointly  with  any  other  person  or 

persons,  shall  be  presented  by  the  same  creditor  without  the 

special  leave  of  the  Court  to  which  the  previous  petition  was 

mesented."— "  The  Bankruptcy  Rales,  1870,"  r.  3!)(c). 

The  non-appearance  by  the  debtor  at  the  hearing  exposes 

him  to  an  adjudication  without  Airther  proof  of  the  statements 

in  the  petition,  "The  Bankruptcy  Rules,  1870,"  providing  as 

follows  on  the  subject : — 

"  If  the  debtor  does  not  appear  at  the  hearing,  the  Court 
"  may  make  adjudication  without  further  proof  of  the  state- 
"  ments  in  the  petition,  if  it  shall  think  fit." — "  The  Bank- 
ruptcy Rules,  1870,"  r.  37  (d). 

It  wafl  at  one  time  a  maUer  of  doubt  whetiier,  in  the  event 
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"  or  after  adjudication,  shall  be  issued  by  the  Court  at  the  The  Bankr 

"  instance  of  a  trustee,  a  creditor,  a  debtor,  or  any  respondent  V^^  Rules, 

in  any  matter,  with  or  without  a  clause  requiring  the  produc-  ^®'^»  *"•  ^^^' 

tion  of  books,  deeds,  papers,  and  writings  m  his  possession  or  . 
"  control,  and  in  such  8u^m)ui  the  name  of  only  one  witness 
"  shall  be  inserted.    A  subpmna  may  be  issued  in  blank  as  at 
"  common  law."—"  The  Bankruptcy  Rules,  1870,"  r.  166. 

"  A  sealed  copy  of  the  subpmna  shall  be  served  personally  on  Serrice  of 

**  the  witness  by  the  person  at  whose  instance  the  same  is  issued,  »"^P«»»<*- 

"  or  by  his  attorney,  or  by  an  officer  of  the  Court,  within  a  The  Bank- 

"  reasonable  time  before  the  time  of  the  return  thereof." —  V^^  ^^i^* 

"  The  Bankruptcy  Rules,  1870,''  r.  167.  ^®^"'  ^'  ^^'• 

"  Service  of  the  subpcsna  shall,  where  required,  be  proved  by  Proof  of 

"  affidavit."— "  The  Bankruptcy  Rules,  1870,"  r.  168.  service. 

The  form  of  suhjmna  on  ordinary  summons  is  provided  {g).  The  Bank- 

So,  too,  is  a  form  of  summons  under  section  96  (h).  ruptcy  Rules, 

Let  us  now  see  before  whom  the  hearing  takes  place.    The  ^®^^»  ^'  ^^®- 

petition  may  be  taken  (1.)  By  the  Judge,  or  (2.)  By  the  regis-  Tribunal  to 

trar,  where  this  duty  is  delegated  to  him  by  the  Judge  («).    It  ^®*^  ^^®  ^*"®- 
is  presumed  that  in  no  case  can  the  petition  be  heard  by  a 
Judge  and  jury.     For  it  is  submitted  that  the  provision  (k)  as 
to  this  mode  of  trial  in  bankruptcy  cases  does  not  apply  to 
hearing  for  adjudication. 

We  will  now  notice  the  course  of  procedure  after  the  parties  ProceodingB 

have  appeared  at  the  hearing.  o^  hearing. 

It  sometimes  happens  that  two  or  more  petitions  are  pre-  Order  in 
sented  to  the  same  Court  against  the  same  debtor,  or  against  ^tich  several 
debtors  being  members  of  the  same  partnership  (I).    In  such  P^^^mrf!* 
cases,  the  question  which  petition  shaU  be  heard  first  ?  is  dis- 
posed of  by  the  following  rule  of  "The  Bankruptcy  Rules,  TheBar^ 
J  37Q  »»  . ruptcy  HuUt^ 

"  Where  two  or  more  petitions  are  presented  to  the  same  ' 
"  Court  against  the  same  debtor,  or  against  debtors  being 
"  members  of  the  same  partnership,  the  petition  which  was 
first  presented  shall  be  first  heard  ;  and  where  such  first 
petition  shall  not  have  been  served,  or  where  the  debtor 
"  shows  cause  against  the  petition,  or  where  delay  will  be 
"  avoided,  any  other  petition  which  has  been  served  may  be 
"  heard,  and  if  the  Court  make  adjudication  thereon,  the 
"  Court  shall,  after  the  expiration  of  the  time  allowed  for 
"  appeal  against  the  adjudication,  dismiss  all  the  other  petitions 

{(f)  Appendix  V.  Form  75.  A  tnutee  may  be  summoned  for  examination, 
Kc  Ex  parte  Crostley ;  He  Taylor^  L.  R.  13  £q.  408 ;  and  see  also  Ex  parte 
Swift ;  Re  Russell,  26  L.  T.  N.  S.  226. 

[n)  Appendix  V.  Form  76.    For  sect.  96  of  the  Act,  see  post,  pp.  1374—1375. 
)  "  Bankruptcy  Act,  1869,"  s.  67,  atUe,  p.  1269,  and  rule  3,  ante,  p.  1269. 
fc)  "  Bankruptcy  Act,  1869,"  s.  72,  ante,ip.  1257. 
[0  It  has  already  been  pointed  out,  that  in  such  cases,  the  petitions  may  be 
consoUdated.    **  Bankruptcy  Act,  1869,"  sect.  80,  par.  2,  ante,  p.  1320. 
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"  upon  Buch  terms  as  to  costs  as  it  shall  deem  just." — "  The 
Bankraptcy  Rules,  1870,"  r.  48. 

Assuming  the  bearing;  to  follow  the  usual  course,  and  that 
the  debtor  appears  to  show  cause  adjust  the  petition,  let  ns  see 
what  proof  must  be  Kiven  by  the  petitioning  creditor. 

On  this  subject  "The  Bankruptcy  Act,  1861),"  provides  as 
follows : — 

"  A  petition  praying  that  a  debtor  may  be  adjudged  a  bank- 
"  rupt,  in  this  Act  referred  to  as  a  bankruptcy  petition,  afaall 
"  be  served  iu  the  prescribed  manner  {)»)■  At  the  hearing  the 
"  Court  shall  require  proof  of  the  debt  of  the  petitioning 
"  creditor,  and  of  the  trading,  if  necessary,  and  of  the  Act  of 
"  bankruptcy,  or,  if  more  than  one  act  of  bankruptcy  is  alleged 
"  in  the  petition,  of  some  one  of  the  alleged  acts  of  bankruptcy, 
"  and  if  satisfied  with  such  proof,  shall  adjudge  the  debtor  to 
"  be  bankrupt.  The  Court  may  adjourn  the_  petition,  either 
"  conditionally  or  unconditionally,  for  the  'procurement  of 
"  further  evidence  or  for  any  other  just  cause,  or  may  dismiss 
"  the  petition,  with  or  without  costs,  as  the  Court  think 
"  just' —32  &  aa  Vict.  c.  71,  B.  8. 

"The  Bankruptcy  Rules,  1870,"  further  provide  as 
follows  : — 

"  On  the  appearance  of  the  debtor  to  show  cause  against  the 

"  petition,  the  petitioning  creditor's  debt,  trading,  and  act  of 

"  bankruptcy,  or  such  of  those  matters  as  the  debtor  shall  have 

"  given  notice  that  he  intends  to  dispute,  shall  again  be  proved, 

and  if  anj  new  evidence  of  those  matters,  or  any  of  them, 

shall  be  given,  or  any  witness  or  witnesses  to  such  matter 

shall  not  be  prcscnt  for  cross-esamination,  and  further  time 

shall  be  desired  to  show  cause,  the  Court  shall,  if  it  think 

tonable.  graut  such  further  time  i 
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"  as  evidence  of  the  matters  therein  deposed  to/* — 82  &  33 
Vict.  c.  71,  8.  108. 

Certain  instruments  are  receirablc  in  evidence  in  all  legal  Certain  doca- 

proceedings  whatever.    On  this  subject  "  The  Bankruptcy  Act,  ment»  scaled 

1869,"  provides  as  Mows  :  -  mpty^iirt 

"  Any  petition  or  copy  of  a  petition  in  bankruptcy,  any  order  to  be  received 

"  or  copy  of  an  order  made  by  any  Court  having  jurisdiction  in  in  evidence 

"  bankruptcy,  any  certificate  or  copy  of  a  certificate  made  by  in  all  1^1 

"  any  Court  having  jurisdiction  in  bankruptcy,  any  deed  or  copy  ^^^If*''^ 

"  of  a  deed  of  arrangement  in  bankruptcy,  and  any  other  insbru-  ««    i>    i. 
"  ment  or  copy  of  an  instrument,  affidavit,  or  document  made  or        Jt'^a', 

"  used  in  the  course  of  any  bankruptcy  proceedings,  or  other  pro-  ][^^g  ^^  ^Jy 
"  ceedings  had  under  this  Act,  may,  if  any  such  instrument  as  »  •       • 

"  aforesaid  or  copy  of  an  instrument  appears  to  be  sealed  with 
"  the  seal  of  any  Court  having  jurisdiction,  or  purports  to  be 
"  signed  by  any  Judge  having  jurisdiction  in  bankruptcy  under 
"  this  Act,  be  receivable  in  evidence  in  all  legal  proceedings 
"  whatever."— 32  &  33  Vict.  c.  71,  s.  107. 

On  the  day  fixed  for  the  hearing  of  the  petition  in  bank-  What  conne 

ruptcy,  the  Court  may  either  (1.)  Adjourn  the  case  ;  (2.)  Make  ?*J|J*2f^?®^ 

an  order  staying  the  proceedings  ;  (3.)  Make  an  order  dismiss-  on  the  hewing 

ing  the  petition  ;  or  (4.)  Make  an  order  for  the  adjudication  of  ©f  a  bank- 

the  debtor  as  a  bankrupt.  ruptcy  peti- 

(1.)  It  has  been  seen  (n)  that  the  Court  may  adjourn  the  ^^^ 

hearing  of  the  petition,  either  conditionally  or  unconditionally,  (!•)  Th«  Court 

for  the  procurement  of  further  evidence  or  for  any  other  just  ?l^u***^?""J,£ 

ca^ise.  thepSS.° 

A  form  of  order  for  adjournment  of  petition  is  provided  (p). 

(2.)  As  to  the  stay  of  proceedings  on  the  petition.  (2.)  Procoed- 

It  sometimes  hapi)ens  that  the  petition  is  not  heard  on  the  ^^^^  **** 

merits  on  the  day  fixed  for  the  hearing,  but  that  proceedings  beiti^d!*^ 
therein  are  stayed,  at  the  instance  of  the  debtor,  in  order  that 
the  Question  as  to  whether  the  debtor  is  indebted  as  alleged,  may 
be  auly  tried.    The  following  are  the  provisions    on    this 
subject : — 

"  The  Bankruptcy  Act,  18G0,"  provides  as  follows  :—  Where  debtor 

**  Where  the  debtor  appears  on  the  petition,  and  denies  that  fPP«;«"** 

neiunDff  and 

**  he  is  indebted  to  the  petitioner  or  that  he  is  indebted  to  such  denies  the 

'*  amount  as  would  justify  the  petitioner  in  presenting  a  bank-  existence  of  a 

'*  ruptcy  petition  against  him,  the  Court,  upon  such  security  (if  sufficient  debt. 

*•  any)  being  given  as  the  Court  may  require  for  payment  to  ^^!lj^  "^^ 

"  the  petitioner  of  any  debt  which  may  be  established  against  efficient  Scu- 

*^  him  in  due  course  of  law,  and  of  the  costs  of  establishing  ritj  be  given. 

"  such  debt,  may  stay  all  proceeding  on  the  petition  for  such  j^  Bank- 

**  time  as  may  be  required  for  trial  of  the  question  relating  ruptcy  Act, 

^*  to  such  debt,  and  such  trial  shall  be  had  in  manner  herein-  1869,  s.  9.' 

(n)  Ante^  n.  1324. 

(o)  Appenoiz  V.  Form  No.  25. 
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"  ^Vhere  proceedings  are  stayed  the  Court  may,  if  by  reason 
"  of  the  delay  cauBtd  by  euch  stay  of  proceedings  or  for  any 
"  other  cause  it  thinks  juat,  adjudge  the  debtor  a  bankrupt  on 
"  the  petition  of  some  other  creditor,  and  shall  thereupon 
"  dismiss,  upon  such  terms  as  it  thinks  just,  the  petition  pro- 
"  cecdiiigB  in  which  have  been  stayed  as  aforesaid." — 32  &  33 
Vict.  c.  71,  B.  9. 

A  form  of  order  to  stay  proceedings  on  petition  is  pro- 
vided (;?).  Also  forms  of  bond  on  stay  of  such  proceed- 
ings iq),  of  notice  of  sureties  (r),  and  of  afiidarit  of  justi- 
fication («)• 

It  is  to  be  noticed  that  the  section  jnst  cited  provides  that 
where  proceedings  on  a  petition  has  been  stayed  under  it,  the 
Court  may  adjudge  the  debtor  a  bankrupt  on  the  petition  of 
some  other  creditor,  and  shall  thereupon  dismiss  the  petition 
proceedings  in  which  have  been  stayea  as  aforesaid.  A  special 
form  of  dismissal  applicable  to  such  cases  is  provided  (/). 

"  The  Itankruptcy  Rules,  18711,"  provide  as  follows  :— 

"  Where  proceedings  on  a  petition  have  been  stayed  for  the 
"  trial  of  the  question  of  the  validity  of  the  petitioning  credi- 
"  tor's  debt,  and  such  question  has  been  decided  in  favour  of 
"  the  validity  of  the  debt,  the  petitioning  creditor  may  apply 
"  to  the  registrar  to  fix  a  day  on  which  further  proceedings  on 
"  the  petition  may  be  had,  and  the  registrar  on  production  of 
"  the  judgment  of  the  Court  in  which  the  question  was  tried, 
"  or  an  office  copy  thereof,  shall  give  notice  to  the  petitioner 
"  by  post  of  the  time  and  place  fixed  for  the  bearing  of  the 
"  pBtiti<in.  and  a  like  noticf  tfi  IIr'  dt-l)tor  at  the  address  given 
"  in  his  iioticc  to  dispute."^'' The   Bankniptcy  Rules.  1B7Q." 
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"  Where  proceedings  on  a  petition  are  stayed  upon  security  Where  pro- 

"  being  given,  the  creditor  shall  take  or  continue  proceedings  ^J^^j^^ 

for  the  payment  of  the  debt  within  twenty-one  days  of  the  ^y^^^  crSitor 

date  on  which  the  security  was  completed,  and  shall  prosecute  mustprosecnte 

the  same  with  effect  and  \^'ithout  delay,  and  if  he  fail  so  to  proceedings  for 

*'  do  the  debtor  shall  be  entitled  to  have  the  petition  dismissed  ^?f  ®^Ji]?* 

"  with  costs."—"  The  Bankruptcy  Rules,  1870,''  r.  47.  twent^^ 

The  Court  may  also  stay  proceedings  on  the  petition,  where  days  of  com- 

negotiations  are  pending  for  liquidation  by  arrangement  or  pletionof 

composition  (u),  aecurity. 

(3.)  The  Court  may  also  dismiss  the  petition,  with  or  with-  The  Bank- 
out  costs  i'X),  ^P^^  ^^^ 

A   form  of  order  for  the  dismissal  of  a  petition  is  pro-  ^°'^>  *"*  ^'* 

vided(y).  (8.)T>eCourt 

Where  there  are  more  respondents  than  one  to  a  petition,  Jh^^^^tira 

the  Court  may  dismiss  the  petition  as   to  one  or  more   of  withorwith- 

them,  it  being  provided  by  "  The  Bankruptcy  Act,  1869,*'  as  out  costs. 

follows  :—  The  petition 

"  Where  there  are  more  respondents  than  one  to  a  petition,  may  be  dis- 

"  the  Court  may  dismiss  the  petition  as  to  one  or  more  of  them,  ™i««d  as  to 

"  without  prejudice  to  the  effect  of  the  petition  as  against  the  ofL^JJ??^ 

"  other  or  others  of  them."— 82  &  33  Vict.  c.  71,  s.  101.  respondttats. 

(4.)  At  the  hearing,  the  Court  may  at  once  proceed  to  adju-  j^  Bank- 

dication.  ruptcy  Act, 

Where  an  adjudication    takes  place,  publicity  has  to  be  1869, «.  101. 

given  to  it.     On  this  subject,  "The  Bankruptcy  Act,  1869,"  (4.)  TheConrt 

enacts  : —  may  proceed  to 

"  A  copy  of  an  order  of  the  Court  adjudging  the  debtor  adjudication 

"  to  be  banknipt(2:)  shaU  be  published  in  the  London  Gazette,  ^f  ^e^titiof 

**  and  be  advertised  locally  in  such  manner  (if  any)  as  may  p„y^Q^^, 

"  be  prescribed,  and  the  date  of  such  order  shall  be  the  date  of  order  of 

"  of  the  adjudication  for  the  purposes  of  this  Act,  and  the  adjudication. 

"  production  of  a  copy  of  the  Gazette  containing  such  order  The  Bank- 

"  as  aforesaid  shall   be   conclusive  evidence  in  all  legal  pro-  ruptcy  Act, 

ceedings  of  the  debtor  having  been  duly  adjudged  a  bank-  1869,  s.  10. 

rupt,  and  of  the  date  of  the  adjudication"  (a).— 32  &   33 

Vict.  C.  71,  8.  10.  Page  of  (7a25rfte 

in  which  ad- 

Sect.  80,  .ub-sect.  10,  ante,  p.  1314.  ^«^-^* 

See  «w^^,  p.  1324,  sect.  8.  oocurs  and 

^ ,  Appendix  V.  Form  No.  23.    For  Form  of  Order  for  DiRraissal  of  Petition  advertisement 

upon  which  proceedings  have  been  stayed  where  adjudication  has  been  made  on  a  ^°*  ^^^  ®'  local 

subsequent  petition,  see  Appendix  V.  't'orm  No.  24,  and  see  ante,  p.  1323 — 1324.  paper  to  he 

(z)  Appendix  V.  Form  of  Order  of  Adjudication,  No.  26.  filed  with 

(<i)  "The  Bankruptcy  Rules,  1870,     provide  as  foUows  with  reference  to  bankruptcy 

advertisements  in  the  London  Gazette  : —  proceedings  in 

"  In  lieu  of  attaching  a  copy  of  the  London  Gazette  to  the  proceedings  in  each  jjeu  of  entire 

"  bankruptcy  or  other  matter,  the  registrar  shall  file  with  the  proceedings  the  paners. 

"  page  of  the  gazette  in  which  the  advertisement  occurs,  and  in  case  of  an  C?^  -. 

**  advertisement  in  a  local  paper,  he  shall  file  the  advertisement  with  a  memo-  The  Bank- 

"  randum  of  the  name  of  the  paper  and  date  of  its  publication ;  and  for  this  ruptcy  Rules, 

<*  purpose  one  copy  of  every  London  Gazette  and  of  each  local  newspaper  in  1870  r.  13« 
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And  "  The  Baakrnptcy  Rales,  1870,"  provide  as  follovs  : — 
"  Notice  of  the  making  an  order  of  adjudication  ehall  be 
"  advertised  in  one  local  paper  according  to  the  form  in  the 
"  schedule"  (6).—"  The  Baukraptcy  Rules,  1870,"  r.  45. 


TluiBtmk- 
ruptcy  Bulet, 
1870,  r.  M. 


"  which  anj  noCico  in  any  matter  o(  binlcruptcv  in  tuoh  C 
"  be  left  with  Che  Keip«trv  by  the  p«iH>u  imertin^  the  n< 
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THE  JURISDICTION  AND  PROCEEDINGS  IN 

BANKRUPTCY. 


CHAPTER    IX. 

THE  EFFECT  OF  AN  ADJUDICATION  IN  BANKRUPTCY. 

The  consequences  of  an  adjudication  in  bankruptcy  are  at  CoDsequencis 

once  extremely  important  and  extremely  serious.    To  discuss  ofanadjwii- 

them  fully,  and  in  all  their  details,  would  be  impossible  within  ^^*°p  ^^^^ , 

the  limits  of  any  book  merely  on  practice — such  as  the  present  l^\  Jntracu ; 

"Work  is.     But  as  regards  the  practice  in  bankruptcy,  such  and  (II. )  Tbo 

consequences  may  conveniently  be  considered  as  regards  (I.)  bankrupt's 

The  effect  of  adjudication  on  the  property  and  contracts  of  the  pe^^^nal 

bankrupt ;  (II.)  The  effect  of  adjudication  upon  the  personal  ^^^  ^^^' 
position  of  the  bankrupt. 

Before  considering  the  consequences  of  adjudication,  it  may  Effect  of 

be  as  well  to  mention  that  "  The  Bankruptcy  Act,  1860,"  pro-  debtor  dying 

videsthat:—  after  adjudi- 

"  When  a  debtor  who  has  been  adjudicated  a  banknipt  dies,   ^  ^^' 
"  the  Court  may  order  that  the  proceedings  in  the  matter  be 
"  continued  as  if  he  were  alive.  — 32  &  33  Vict.  c.  71,  s.  80, 
Bubscct.  (9.)  (bb). 

Section  I.— The  Effect  of  Adjudication  upon  the 
Property  and  Contracts  of  a  Bankrupt. 

Although,  until  an  adjudication  is  formally  pronounced,  the  To  what  time 
debtor  is  not  a  bankrupt,  still,  as  soon  as  this  stage  of  the  pro-  *  !**"*''j!2!.u  ^ 
ceedings  has  been  reached,  the  bankruptcy  relates  back  to  the  ^  **^       * 
time  of  the  first  act  of  bankruptcy  proved  to  have  been  com- 
mitted by  the  debtor  within  twelve  months  next  preceding  the 
order  of  adjudication.    On  this  subject  "  The  Bankruptcy  Act, 
1869,"  provides  as  follows : — 

"  The  bankruptcy  of  a  debtor  shall  be  deemed  to  have  rela-   The  Bank- 
"  tion  back  to  and  to  commence  at  the  time  of  the  act  of  bank-  ruptqf  Act 
**  ruptcy  being  completed  on  which  the  order  is  made  adjudging   1869,  «,  11 
"  him  to  be  bankrupt ;  or  if  the  bankrupt  is  proved  to  have 
**  committed  more  acts  of  bankruptcy  than  one,  to  have  relation 
"  back  to  and  to  commence  at  the  time  of  the  first  of  the  acts 

{bb)  But  see  He  Obbard,  19  W.  R.  663 ;  24  L.  T.  145. 
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"  of  bankruptcy  that  may  be  proved  to  Iiave  been  committed 

"  by  the  baiikrapt  within  twelve  months  next  precedlug  the 

"  order  of  adjudication  ;  but  the  bankruptcy  shall  not  relate  to 

"  any  prior  act  of  bankruptcy,  unless  it  lie  that  at  the  time  of 

"  commrttiiif,'  such  prior  act  the  bankrupt  was  in dei>ted  to  some 

"  creditor  or  creditors  in  a  gum  or  sums  eiiflicieDt  to  support  a 

"  petition  ia  baukruptcy,  and  unless  such  debt  or  deots  are 

"  still  remaining  due  at  the  time  of  the  adjudication." — 32  & 

33  Vict.  c.  71,  s.  11. 

idici-         On  a  person  being  adjudicated  n  bankrupt,  his  property  im- 

*"!:•      mediately  vests  iu  the  trustee  of  his  estate.     Until  a  trustee  is 

"^"^^  appointed,  the  registrar  of  the  Court  is  ex  officio  the  trustee  of 

of  his     ^""^  estate,  and  section  17  of  the  Act  provides  that,  "imme- 

"  diittely  upon  the  adjudication  being  made,  the  property  of  the 

"  iiankrupt  shall  vest  in  the  registrar."    The  creditors  at  a 

Bubeequent  stage  of  the  i)ri>ccedings  usually  themselves  appoint 

a  trustee,  and  it  is  by  the  section   first   cited  (section   17), 

further  provided  that,  " on  the  appointment  of  a  trustee  the 

"  property  shall   forthwith  pass  to  and  vest  in  the  trustee 

"  appointed."    The  following  is  the  text  of  the  section  just 

cited,  by  which  this  subject  is  regulated : — 

>point-        "  Until  a  trustee  is  apjiointiKi  the  registnir  shall   be  the 

tnia-     «  tnistee  foi-  the  purposes  of  this  Act,  and  immediately  upon 

M^    "  ^^^  order  of  adjudication  being  made  the  property  of  the 

"  bankrupt  shall  vest  in  the  registrar.    On  the  appointment  of 

"  a  trustee  the  property  shall  forthwith  pass  to  and  vest  iu  the 

"  trustee  appointed  (a). 

I  ot  "  The  expression  '  trustee,'  when  used  in  this  Act,  shall  in- 

on_        "  elude  the  person  for  the  time  being  fUling  the  office  of  trustfie, 

*■  "  whether  be  be  the  registrar  or  not ;  but  when  the  registrar 

" '*         "  holds  the  oKice  of  trnatup  ho  shall,  unless  the  Court  otherwiae 
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With  regard  to  tho  property  of  the  bankrupt,  actually 
divisible  amongst  the  creditors,  "  The  Bankruptcy  Act,  1869, ' 
enacts  that : — 

**  The  property  of  the  bankrupt  divisible  amongst  his  credi*  ProiKirty 
**  tors,  and  in  this  Act  referred  to  as  the  property  of  the  bank-  ^}^^!^^  j^  ^^ 
"  rupt,  shall  not  comprise  the  following  particulars : —  amoncst 

"  (1.)  Property  held  by  the  bai^upt  on  trust  for  any  creditors. 

"  other  person  : 
"  (2.)  The  tools  (if  any)  of  his  trade  and  the  necessary 
"  wearing  apparel  and  bedding  of  himself,  his 
"  wife  and  children,  to  a  value,  inclusive  of  tools 
"  and  apparel  and  bedding,  not  exceeding  twenty 
"  pounds  in  the  whole  : 
. "  But  it  shall  comprise  the  following  particulars  :  Property 

"  (3.)  All  such  ])ropcrty  as  may  belong  to  or  be  vested  in  J'.^!^?! /* 
"  the  bankrupt   at   the  commencement  of  the  among 
"  bankniptcv,  or  may  be  acquired  by  or  devolve  creditors. 
*'  on  him  during  its  continuance  :  j^  Bank- 

(4.)  The  capacity  to  exercise  and  to  take  proceedings  rupicy  Act, 
"  for  exercising  all  such  powers  in  or  in  respect  1869,  a,  15.' 
"  of  projxTty  as  might  have  been  exercised  by 
the  bankrupt  for  his  own  benefit  at  the  com- 
"  mencement  of  his  bankruptcy  or  during  its 
"  continuance,  except  the  right  of  nomination  to 
"  a  vacant  ecclesiastical  benefice  : 
"  (5.)  All  goods  and  chattels  being,  at  the  commencement 
"  of  the  bankruptcy,-  in  the  possession,  order,  or 
"  disposition  of  the  bankrupt,  being  a  trader,  by 
"  the  consent  and  permission  of  the  true  owner, 
'*  of  which  goods  and  chattels  the  bankrupt  is 
"  reputed  owner,  or  of  which  he  has  taken  upon 
"  himself  the  sale  or  disposition  as  owner  ;  pro- 
"  vided  that  things  in  action,  other  than  debts 
"  due  to  him  in  the  course  of  his  trade  or  busi- 
"  ness,  shall  not  be  deemed  goods  and  chattels 
"  \vithin  the  meaning  of  this  clause." — 82  &  33 
Vict.  c.  71,  8.  15. 
With  regard  to  irust  property  of  the  bankrupt,  "  The  Bank-  Effect  of 
ruptcy  Act,  1809,"  enacts  that : —  bankruptcy 

"  Where  a  bankrupt  is  a  trustee  within  'The  Trustee  Act,  on  position 
"  1850,'  section  thirty-two  of  that  Act  shall  have  effect  so  as  to  ^ho  ^  ^  ^* 
*'  authorize  the  Court  to  appoint  a  new  trustee  in  substitution  trustee. 
"  for  the  bankrupt  (whether  voluntarily  resigning  or  not),  if  ^he  Ban!:- 
**  it  appears  to  the  Court  expedient  to  do  so,  and  all  provisions  ruptcy  Act, 
"  of  that  Act,  and  of  any  other  Act  relative  thereto,  shall  have  1869,  «.  117. 
"  effect  accordingly."— 32  &  33  Vict.  c.  7j,  s.  117. 

We  shall  see  in  another  chapter  that  the  trustee  in  bank-  Trustee  may 
ruptcy  may  disclaim  such  property  of  the  banlaupt  as  is  of  an  disclaim 
onerous  description  (e).  onerous 

^  ^  property, 

(0  Seoi70«/,  pp.  1373—1374.    Sects.  23  and  24,  and  fiule  28.         4  q  2 
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ntplry  Act, 
186U,  I.  99. 
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search  vamiit 
to  be  inned. 
The  Bank- 
rupfeii  Hula, 
1870,  r.  170. 


"  The  BankraptCf  Act,  18G9,"  provides  for  the  aeistue  of 
tlie  property  of  the  bsakrapt.    It  enacts  that : — 

"  Any  pcrBon  acting  under  warrant  of  tho  Conrt  may  seite 
' '  any  property  of  the  bankrupt  divisibte  amouget  his  creditors 
"  under  this  Act,  and  in  the  bankrupt's  cnattKly  or  posaeesion, 
"  or  in  that  of  any  other  person,  and  with  a  view  to  Btu^ 
"  seizure  may  break  open  any  house,  building,  or  room  of  the 
"  bankrupt  where  the  bankrupt  is  supposed  to  be,  or  any 
"  building  or  receptacle  of  the  bankrupt  where  any  of  his 
"  property  is  supposed  to  be  ;  and  where  the  Court  is  satisfied 
"  that  there  is  reason  to  believe  that  property  of  the  bankrapt 
"  is  concealed  in  a  house  or  place  not  belonging  to  him,  the 
"  Court  may,  if  it  thinks  lit,  grant  a  search  warrant  to  any 
"  constable  or  prescribed  officer  of  the  Court,  who  may  execute 
"  the  same  according  to  the  tenor  thereof." — 32  &  33  Vict. 

C.  71,  B.  Oil. 

"The  Itankniptcy  Rales,  1870,"  provide  as  follows  with 
regard  to  the  form  of  the  warrant  of  aeizure  ; — 

"  A  warrant  of  seizure  or  a  search  warrant  or  any  other 
"  warrant  iaaned  under  the  provisions  of  the  Act  shall  be 
"  addressed  to  such  officer  of  the  London  Court  of  Bankruptcy, 
"  or  to  such  high  baililf  of  any  County  Court,  whether  such 
"  County  Court  has  jurisdiction  in  bankruptcy,  or  not,  as  the 
"  Court  may  in  each  case  direct." — "  The  Bankruptcy  Rules, 
1870,"  r.  17fi. 

A  form  of  warrant  of  seizure  {g),  and  of  a  search  warrant  {h) 
is  provided. 

With  regard  to  perishable  property  belonging  to  the  debttv 
and  vesting,  as  aforesaid,  in  the  trustee,  "The  Bankmptt^ 
Rubs,  ln7u,"  provido  tfint  ;— 
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"  aid  in  administering  the  property  in  such  manner  and  on 
"  such  terms  as  the  creditors  direct." — 82  k  83  Vict.  c.  71, 
s.  26. 

Moreover,  as  we  shall  presently  see  (1)  the  trustee,  with  the 
consent  of  the  creditors,  may  make  an  allowance  to  the  bank- 
nipt,  out  of  his  assets,  for  maintenance  or  service. 

As  regards  post  letters  addressed  to  the  bankrupt,  "  The  Po«t  letters 
Bankruptcy  Act,  18G1),"  enacte  that :—  addreeaed  to 

"  The  Court  upon  the  application  of  the  trustee,  may  from  ^^  bankrupt. 
"  time  to  time  order  (/)  that,  for  such  time  as  the  Court  thinks  ^^  *■  ^ 
"  fit,  not  exceeding  three  months  from  the  date  of  the  order  of  bankrupt's 
"  adjudication,  post  letters  addressed  to  the  bankrupt  at  any  letters  may  be 
"  place  or  any  of  the  places  mentioned  in  the  order,  shall  be  re-  obtained  by 
"  directed,  sent,  or  delivered  by  the  Postmaster  General  or  the  trustee. 
"  officers  acting  under  him,  to  the  trustee,  or  otherwise  as  the  Th^  Bank- 
"  Court  directs,  and  the  same  sliall  be  done  accordingly." —  ruptcy  Act, 
;32  &  88  Vict.  c.  71,  s.  85.  ^^^^'  *•  ®^- 

We  will  now  notice  the  effect  on  the  adjudication  on  con-  Effect  of  ad- 
tracts,  agreements,  or  settlements,  entered  into  or  effected  by  judication  on 

bankrupts.  Tti"^te 

With  respect  to  apprenticeship  agreements  or  indentures,  ^^  ^<Jf  bank- 
The  Bankruptcy  Act,  1869,"  enacts  that : —  m^ 

"  Where  at  the  time  of  the  presentation  of  the  petition  for 
adjudication  any  j)er6on  is  apprenticed  or  is  an  articled  clerk 
"  to  the  bankrupt,  the  order  of  adjudication  shall,  if  either 
**  the  bankrupt  or  apprentice  or  clerk  give  notice  in  writing  to 
"  the  trustee  to  that  effect,  be  a  complete  discharge  of  the  in- 
"  denture  of  apprenticeship  or  articles  of  agreement ;  and  if  any 
money  has  been  paid  by  or  on  behalf  of  such  apprentice  or 
clerk  to  the  bantrupt  as  a  fee,  the  trustee  may,  on  the 
"  application  of  the  apprentice  or  clerk,  or  of  some  person 
on  his  behalf,  pay  such  sum  as  such  trustee,  subject 
to  an  appeal  to  the  Court,  thinks  reasonable,  out  of  the 
"  bankrupt's  property,  to  or  for  the  use  of  the  apprentice 
"  or  clert,  regard  being  had  to  the  amount  paid  by  him  or 
"  on  his  behalf,  and  to  the  time  during  which  he  served  with 
**  the  bankrupt  under  the  indenture  or  articles  before  the  com- 
"  mencement  of  the  bankruptcy,  and  to  the  other  circum- 
"  stances  of  the  case. 

"  Where  it  appears  expedient  to  a  trustee,  he  may,  on  the  Effect  of 
"  application  of  any  apprentice  or  articled  clerk  to  the  bank-  bankruptcy  on 
"  nipt,  or  any  i)erson  acting  on  behalf  of  such  apprentice  or  apprenticeship 
"  articled  clerk,  instead  of  acting  under  the  preceding  pro-  ^^^^^^ 
•'  visions  of  this  section,  transfer  the  indenture  of  apprentice-  of  clerkship. 
"  ship  or  articles  of  agreement  to  some  other  person. ' — 32  &  y^  Bank- 
83  Vict.  c.  71,  s.  88.  ruptcy  Act^ 

1869,  B.  33. 

(*)Beepoit.^.lZ3S. 

(J)  Appendix  Y.  Form  No.  96. 
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With  respect  to  voinntary  settlements,  "The  Bankmptcj 

Act,  18(>0,"  enacts  that  ;— 

B^^rf  tiuk-      «  ^jjj-  settleni'-'iit  <.•(  i)n.ii.>ertv  made  hv  a  Imder  not  being  a 

Toi^m'™      "  settlement  made  befure  and  in  n>nsideration  of  marriage,  or 

aeuIcmeDta.       "  made  in  favour  of  a  purchaser  or  incumbrancer  in  good  &ith 

The  Bank-       "  ^"'^  ^'"'  ^Inn'i'c  considcratiuii,  or  a  eettlement  made  on  or  for 

ruplcy  Art,       "  'he  wife  or  children  of  the  Btttlor  of  propertj  which  has 

1669,  «.  91.      "accrued  tn  the  settlipr  after  marria^  in  right  of  his  wife, 

"  shall,  if  the  eetclor  becomes  bankrupt  within  two  jears  after 

"  the  date  of  Bnch  settlement,  l>e  void  as  against  the  trustee 

"  of  the  baiikrujjt  aj>pt>inted  tinder  this  Act,  and  shall,  if  the 

"settlor  l)ecomes  hanknipt  at  any  siilecqntiit  time  within  ten 

"  years  after  the  date  of  such  Bettleraent,  nnlees  the  parties 

*'  claiming  under  such  si^ttlenient  can  jirove  that  the  eetttor 

"  was  at  the  time  of  making  the  settlement  able  to  pay  all  his 

"  debts  without  the  aid  of  the  prfiperty  comprised  in  snch 

"  settlement.  Ite  void  against  such  trustee.     Any  covenant  or 

"contract  made  by  a  trader,  in  consideration  of  marria^,  for 

"  the  future  settlement  upon  t>r  for  his  wife  or  chddren,  of  any 

"  money  or  proi>erty  wherein  he  liad  not  at  the  date  of  his 

"  marriage  any  estate  or  interest,  whether  vested  or  contingent 

"  in  possession  or  remainder,  and  not  being  money  or  property 

"  of  or  in  right  of  his  wife,  shall,  upon  his  becoming  ban£mpt 

"  before  such  property  or  money  has  been  actually  transferred 

"  or  paid  pursuant  to  such  contract  or  covenant,  be  void  against 

"  his  tniBtee  appointed  under  this  Act. 

"  '  Settlement '  shall  for  the  purposes  of  this  section  include 
"  any  conveyance  or  transfer  of  property." — 32  &  33  Vict, 
c.  71,8.  01. 
BOM  of  hank.      ^yj^^  respect  to  convcyaoow,  triinBfere,  and  all  transactionB  in 
'"''  *""  the  nature  of  fraudulent  preferences.  "  The  Bankrapt 
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"  >iothiiig  in  this  Act  contained  shall  render  invalid, —  What  trana- 

«  /I  \    A,^^  ^o..T^/%nf    -^t^Ar^  i-r.    ^^^A  ft^ii-ix   nn^   iVx^  ^»i»»  actions  with 

arc 
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(1.)  Any  payment  made  in  good  faith  and  for  value  ?^^^ 
*'  received  to  any  bankrupt  before  the  date  of  protectS."* 
"  the  order  of  adjudication  by  a  person  not  j>i^  Bank- 
"  having  at  the  time  of  such  payment  notice  ruptcy  Act, 
"  of  any  act  of  bankruptcy  committed  by  the  i869,  s,  94. 
"  bankrupt,  and  available  against  him  for  ad- 
"  judication : 
"  (2.)  Any  payment  or  delivery  of  money  or  goods  be- 
**  longing  to  a  bankrupt,  made  to  such  bank- 
*'  rupt  by  a  depositary  of  such  money  or  goods 
"  before  the  date  of  the  order  of  adjudication, 
"  who  had  not  at  the  time  of  such  payment  or 
delivery  notice  of  any  act  of  bankruptcy  com- 
mitted by  the  banknipt,  and  available  against 
him  for  adjudication  : 
(3.)  Any  contract  or  dealing  with  any  bankrupt,  made 
in  good  faith  and  for  valuable  consideration, 
"  before  the  date  of  the  order  of  adjudication, 
by  a  person  not  having,  at  the  time  of  making 
"  such  contract  or  dealing,  notice  of  any  act  of 
"  bankruptcy  committed  by  the  bankrupt,  and 
"  available    against    him    for    adjudication." — 
32  &  33  Vict.  c.  71,  s.  94. 
"  Subject  and  without  prejudice  to  the  provisions  of  this  Protection  of 
"  Act  relating  to  the  proceeds  of  the  sale  and  seizure  of  goods  certain  trans- 
**  of  a  trader,  and  to  the  provisions  of  this  Act  avoiding  certain  ^^^^  entered 
"  settlements,  and  avoiding,  on  the  ground  of  their  constituting  J^iation  to  tho 
"  fraudulent  preferences,  certain  conveyances,  charges,  pay-  property  of 
"  ments,  and  judicial  proceedings,  the  following  transactions  by  the  bankrupt. 
"  and  in  relation  to  the  property  of  a  bankrupt  shall  be  valid.  The  Bank- 
"  notwithstanding  any  pnor  act  of  bankruptcy  :  niptqf  Act, 

*•  (1.)  Any  disposition  or  contract  with  respect  to  the  dis-  1869, «.  95. 
"  position  of  property  by  conveyance,  transfer, 
"  charge,  delivery  of  goods,  payment  of  money, 
"  or  otherwise  howsoever  made  by  any  bankrupt 
in  good  faith  and  for  valuable  consideration, 
before  the  date  of  the  order  of  adjudication, 
with  any  person  not  having  at  the  time  of  the 
"  making  of  such  disposition  of  property  notice 
of  any  act  of  bankruptcy  committed  by  the 
bankrupt,  and  available  against  him  for  ad- 
judication : 
"  (2.)  Any  execution  or  attachment  against  the  land  of 
"  the  bankrupt,  executed  in  good  faith  by  seizure 
"  before  the  date  of  the  order  of  adjudication,  if 
"  the  person  on  whose  account  such  execution 
"  or  attachment  was  issued  had  not  at  the  time 
"  of  the   same  being  so  executed  by  seizure 


it 
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"  notice  of  any  act  of  bankniptcy  committed  by 

"  the  bankrupt,  and  available  agaiuBt  him  for 

"  adjudication  : 

"  (3.)  Any  execution  or  attachment  against  the  goods  of 

"  any    bankrupt,    executed    in   good  feith    by 

"  Bciznre  and  sale  before  the  date  of  the  order  of 

"  adjudication,  if  the  person  on  whoBe  account 

"  such  execution  or  attacliment  was  issued  had 

"  not  at  the  time  of  the  same  being  executed 

"  by  seizure  and  sale  notice  of  any  act  of  bank- 

"  ruptcy  committed  by  the  bankrupt  and  avail* 

"  able  against  him  for  adjudication." — 32  &  33 

Vict.  c.  71,  s.  95. 

Leasehold  property  of  the  bankrupt  vests  in  the  trustee, 

consequently  the  effect  of  bankruptcy  is  to  place  the  trustee  in 

the  position  of  tenant  in  the  place  of  the  bankrupt.     Hovfever, 

as  we  shall  sec  in  another  chapter,  the  trustee  may  execute  a 

disclaimer  of  leasehold  property  belonging  to  the  bankrupt 

with  the  consent  of  the  Court  (k). 

With  reference  to  the  landlord's  power  of  distress,  "  The 
Bankruptcy  Act,  1809,"  enacts  that : — 

"  The  landlord  or  other  persou  to  whom  any  rent  is  due 
"  from  the  bankrupt  may  at  any  time,  either  before  or  after  the 
"  commencement  of  the  bankruptcy,  distrain  upon  the  goods  or 
"  effects  of  the  banknipt  for  the  rent  due  to  him  from  the 
"  bankrupt,  with  this  limitation,  tliat  if  such  distress  for  rent 
"  be  levied  after  the  commencement  of  the  bankruptcy  it  shall 
"  be  available  only  for  one  year's  rent  accrued  due  prior  to  the 
"  date  of  the  order  of  adjudication,  but  the  landlord  or  other 
■'  person  to  wlnjiii  the  rent  may  be  t!ue  from  tiie  bankrupt  mar 
i  under  the  bankruptcy  for  the  overplus  due  for  which 
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"  tors,  administrators,  or  assigns  ;   and  every  snch  bankrupt  }^  ^^^  order 
"  shall  be  entitled  to   recover  the  remainder,  if  any,  of  the  ^^^  JJ  ^ 
"  debts  due  to  him  ;   but  such  surplus  shall   not  be  paid  j^ia. 
"  until  all  the  creditors  who  have  proved  shall  have  received  j^  Bank- 
'*  interest  upon  their  debts  to  be  calculated  and  paid  at  the  ^tiptcy  Ruka, 
"  rate  and   in    the    order  following,  viz.,  all   creditors  whose  isTO,  r.  137.' 
'  debts  are  by  law  entitled  to  carry  interest  in  the  event  of 
a  surplus  shall  first  receive  interest   on   such  debts  at  the 
rate  of  interest  reserved   or  by  law  payable  or   provable 
"  thereon,  to  be  calculated  from  the  date  of  the  order  of  ad- 
"  judication  ;  and  after  such  interest  shall  have  been  paid,  all 
"  other  creditors  who  have  proved   shall   receive  interest  on 
"  their  debts  from  such  date  at  the  rate  of  four  pounds  per 
"  centum    per  annum." — "  The    Bankruptcy    Rules,    1870," 
r.  137. 

Effect  of  ad- 
judication on 

Section  II. — The  Effect  of  an  Adjudication  upon  the  the  bankrupt 

Personal  Position  of  a  Bankrupt.  is  (i.)To  con- 

fer protection 
and  (2.)  To 

The  effect  of  an  adjudication  upon  the  personal  position  of  a  impose  duties 
Imnkrupt,  is  twofold.    Upon  the  one  hand  it  confers  upon  him  ^^  disquali- 
protection  against  all  legal  proceedings.    Upon  the  other  hand  *^*^<*'*«- 
it  creates  certain  obligations,  and  imposes  certain  disqualifica-  — I*rotedion 
tions  on  the  bankrupt.  ^^  Ckru^ 

First,  as  regards  the  protection  and  privileges  which    an  protgc^io^ 
adjudication  confers  upon  a  bankrupt.  afforded  to 

We  have  seen,  on  the  one  hand,  that  the  property  of  the  bankrupt 
bankrupt  is  taken  from  him  and  transferred  to  the  registrar  as  l»»m8elf  against 
temporary    trustee,  as  soon   as  adjudication  has  been   pro-  |^8*l  P«x»e<i- 
nounced.    But,  on  the  other  hand,  protection  is  afforded  him  "*^ 
against  the  claims  of  his  creditors.     For  "The  Bankruptcy  proyisoasto 
Act,  1869,"  enacts  that : —  secured 

"  Where  a  debtor  shall  be  adjudicated  a  banknipt,  no  creditor  creditors. 
"  to  whom  the  banknipt  is  indebted  in  respect  of  any  debt   ^^  Bank- 
"  provable  in  the  bankruptcy  shall  have  any  remedy  against  the  V^S^  ^Si' 
"  property  or  person  of  tne  bankrupt  in  respect  of  such  debt  savbi  m  to 
"  except  in  manner  directed  by  this  Act.     But  this  section  jointwntracts. 
"  shall  not  affect  the  power  of  any  creditor  holding  a  security  When  one  of 
"  upon  the  property  of  the  bankrupt  to  realize  or  otherwise  deal  B«veral  joint 
"  with  such  security  in  the  same  manner  Jis  he  would  have  been  br'^^^^k 
"  entitled  to  realize  or  deal  with  the  same  if  this  section  had  rup^Se  rest" 
"  not  been  passed." — 32  &  33  Vict.  c.  71,  s.  12.  may  be  sued 

"  The  Bankruptcy  Act,  1869,"  enacts  that  :—  without  hU 

"  Where  a  bankruj)t  is  a  contractor  in  respect  of  any  contract  *^^^^*^*?®^ 
"  jointly  with  any  other  person  or  persons,  such  person  or  per-  ^  Ba^^ 
'*  sons  may  sue  or  be  sued  in  respect  of  such  contract,  without  rvptcy  Act 
"  the  joinder  of  the  bankrupt."— 82  &  83  Vict.  c.  71,  s.  112.       1869, «.  112. 
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In  order  that  the  bankrupt,  who  is,  as  skeadj  ^pluned, 

deprived  of  his  property  hj  adjudication,  may  not  be  left  in 
want,  "  The  Bankruptcy  Act,  1869,"  provides  that : — 
,  "  The  trnstcc,  with  the  consent  of  the  creditors,  testified  by 
"  a  rcsohition  passed  in  general  meeting,  may  f^m  time  to 
"  time  during  the  continuance  of  the  bankruptcy,  make  such 
"  aHowance  as  may  be  approved  bv  the  creditors  to  the 
"  bankrupt  out  of  his  property  for  the  support  of  the  bank- 
"  rupt  and  his  fimiily,  or  in  con sidt ration  of  his  services  if 
"  he  is  engaged  in  winding  np  his  estate." — 32  &  33  Vict, 
c.  71, 8.  3S. 

Secondly,  wc  may  briefly  consider  the  duties  and  obligatious 
imposed  on  the  bankrupt  by  the  adjudication. 
"  The  Bankruptcy  Act,  ISIiy,"  enacts  that : — 
"  The  bankrupt  shall,  to  the  utmost  of  his  power,  aid  in  the 
"  realization  of  nis  property,  and  the  distribution  of  the  pro- 
"  ceeds  amongst  his  creditors.  He  shall  produce  a  statement  of 
"  his  affairs  to  the  first  meeting  of  creditors,  and  shall  be 
"  publicly  examined  thereon  on  a  day  to  be  named  by  the 
"  Court  (m),  and  subject  to  such  adjourned  ])ublic  examination 
"  as  the  Court  may  direct.  He  shall  yive  such  inventory  of 
"  his  property,  such  list  of  his  creditors,  and  debtors,  and  of  the 
"  debts  due  to  and  from  them  respectively,  submit  to  such 
"  csamination  in  respect  of  his  property  or  his  creditors,  attend 
"  such  meetings  of  his  creditors,  wait  at  such  times  on  the 
"  tnistee,  execute  such  powers  of  attorney,  conveyances,  deeds, 
"  and  instruments,  and  generally  do  all  such  act«  and  things  in 
"  relation  to  his  property  and  the  distribution  of  the  proceeds 
"  amongst  his  ci-ecUtors,  as  may  be  reasonably  required  by  tia 
"  trustee,  or  may  lie  jirescribed  by  rules  of  Cuurt,  or  l>e  directed 
y  the  Court  by  any  s[wL'ial  order  or  orders  made  in  reference 
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notice  is  provided  (o).  And  there  is  likewise  a  form  of  appli- 
cation by  the  trustee  (^;).  The  application  itself  must  be  sup- 
ported by  affidavit,  in  the  fonn  given  in  the  schedule  (q).  In 
the  schedule  of  fonns  is  also  to  be  found  a  form  of  an  order  of 
committal  under  this  section  (r),  of  a  warrant  of  committal  (s), 
and  of  an  order  for  discharge  from  custody  (/). 

The  effect  of  adjudication  on  persons  having  privilege  of 
Parliament,  is  as  follows  : — 

As  regards  peers,  or  any  other  lord  of  Parhament,  it  is  suffi- 
cient to  observe  that  **  The  Bankmptcy  Disqualification  Act, 
1871,"  provides  that  every  peer  who  becomes  a  bankrupt  shall 
be  disqualified  from  sitting  or  voting  in  the  House  of  Lords,  or 
in  any  committee  thereof :  and  further,  if  a  peer  of  Scotland 
or  Ireland,  shall  be  disqualified  from  being  elected  to  sit  and 
vote  in  the  House  of  Lords  (u).  The  Act  also  provides  for  the 
restitution  of  a  peer  to  his  privileges  on  the  determination  of 
the  bankruptcy  (x). 

With  regard  to  members  of  the  House  of  Commons,  the 
provisions  of  "  The  Bankruptcy  Act,  1800,"  on  this  subject  are 
set  forth  in  the  footnote  (j/). 


Effect  of  ad- 
judication on 
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{o)  Appendix  V.  Form  No.  87. 

Jp)  Appendix  V.  Form  No.  83. 

(q)  Appendix  V.  Form  No.  84. 
Appendix  V.  Form  No.  90. 
Appendix  V.  Form  No.  93. 
Appendix  V.  Form  No.  94. 
34  &  35  Vict.  c.  50,  s.  2. 
34  &  35  Vict.  c.  50,  8.  4. 

^ ,  **  If  a  person,  being  a  member  of  the  Commons  House  of  Parliament,  is  ad- 
"  judged  bankrupt,  he  shall  be  and  remain  during  one  year  from  the  date  of  the 
**  order  of  adjudication  incapable  of  sitting  and  voting  in  that  House,  unless  within 
"  that  time  either  the  order  is  annulled  or  the  cretutors  who  prove  debts  under 
"  the  bankruptcy  are  fully  paid  or  satisfied. 

"  Provided  that  such  debts  (if  any)  as  are  disputed  by  the  bankrupt  shall  be 
**  considered,  for  the  purpose  of  this  section,  as  paid  or  satisfied  if  within  the  time 
'*  aforesaid  he  enters  into  a  bond,  in  such  sum  and  with  such  sureties  as  the 
"  Court  approves,  to  pay  the  amount  to  bo  recovered  in  any  proceeding  for  the 
"  recovery  of  or  concerning  such  debts,  together  with  any  costs  to  be  given  in 
"  such  proceedings.— 32  &  33  Vict.  c.  71,  ».  121. 

**  If  within  the  time  aforesaid  the  order  of  adjudication  is  not  annulled,  and 
**  the  debts  of  the  bankrupt  are  not  fully  paid  or  satisfied  as  aforesaid,  then  the 
*^  Court  shaU,  immediately  after  the  expiration  of  that  time,  certify  the  same 
'*  to  the  Speaker  of  the  House  of  Commons,  and  thereupon  the  seat  of  such 
"  member  shaU  be  vacant.— 32  &  33  Vict.  c.  71,  s.  122. 

"  Where  the  seat  of  a  menjber  t^o  becomes  vacant  the  Speaker  during  a  recess 
**  of  the  House,  whether  by  proro;?ation  or  by  Rdjouniment,  sliall  forthwith,  after 
*'  receiving  such  certificate,  cause  notice  thereof  to  b<^  published  in  the  London 
**  Gazette ;  and  after  the  expiration  of  six  days  after  such  publication  shall 
*•  (unless  the  house  has  met  oefore  that  day,  oV  will  meet  on  the  day  of  tlie 
"  issue,)  issue  his  warrant  to  the  clerk  of  tlie  Crown  to  make  out  a  new  writ 
"  for  electing  another  member  in  tho  room  of  the  member  whose  seat  has  so 
"  become  vacHUt.— 32  &  33  Vict.  c.  71,  s.  123. 

**  The  powers  of  the  Act  of  the  twenty-fourth  year  of  the  reign  of  King  Gcorgo 
"  the  Third,  chapter  twenty-six,  *  to  repeal  so  much  of  two  Acts  made  in  the 
**  *  tenth  and  fifteenth  vears  of  the  reign  of  his  present  Majesty  as  authorizes 
*'  *  the  Speaker  of  the  Hoiise  of  Commons  to  issue  his  warrant  to  the  clerk  of 
** '  the  Crown  for  making  out  writs  for  tho  election  of  members  to  serve  in 
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The  effect  of  adjudication  on  persons  who  ore  Justices  of  the 
Peace,  is  as  folIuwB. 
"  The  Debtor's  Act,  I86!>,"  provides  ns  follow  : — 
"  If  nny  person  lieiiig  assifnit-d  '')'  Her  Majeaty's  Commission 
"  to  act  as  a  Justice  of  the  Peace  is  adjudp>d  Imnknipt,  or 
"  makes  nny  amuiffcnjent  or  comjinsitiou  with  his  creditors 
"  under 'Tlic  Bankruptcy  Act.  l«(ill,' he  shnll  Ijc  and  remain 
"  ii>capablc  of  a<:ting  as  n  J  iistice  of  tlie  Peace  until  he  has  been 
"  newly  nssipned  by  Her  Majesty  in  that  behalf." — 32  &  33 
Vict.  c.  tj2,  8.  22. 


it  in  Ihp  niannor  thrrnn  mcDtioned;  ai 
I  Tor  Ihe  like  purpose!,'  no  t«r  ai 
iioiuiniitc  (ind  appoint  other  ihtmiih, 


TluBank- 

TTtpfej  Act, 
1869, 1.  124. 


it  for  subrtitutin);  other 
ui'h  powera  cnaLle  the 
being  member!   of    (he 

__   _ „  "lit  of  now  writ*  during 

thcTBOoneynftbciiffipeorSpi'iikcrr.r  iluring  Lis  nbwTn-e  out  of  the  re«lin, 
■liatl  rxtaiil  to  enable  him  to  niiiki.'  llu  like  uoiuihstiun  and  appaintmcnt  for 
iiwuin^  H'limiati,  under  the  like  t-ireunistitncci'  iind  iiinilitionB,  fur  the  eUition 
n  the  room  of  anv  biinkiu|il  nie:iiber  wheee  wiit  becomes  vi 


'  under  this  AeL"— 3:i  £  33  Vict.  c. 


t.124. 


BOOK  VI. 

THE  JURISDICTION  AND  PRACTICE  IN  BANKRUPTCY. 


CHAPTEE   X. 

THE  FIRST  MEETING  OF  CREDITORS. 

So  Boon  as  a  debtor  is  adjudicated  a  bankrnpt  a  first  meeting  Sammoning  of 
of  his  creditors  is  immediately  summoned.     "  The  Bankruptcy  first  meeting 
Rules,  1870/*  provide  as  follows,  with  regard  to  tlie  summoning  °^  creditors, 
of  a  first  meeting  of  creditors  : — 

"  The  first  meeting  of  creditors  shall  be  summoned  imme-  The  Banh- 
"  diately  after  making  an  order  of  adjudication,  by  the  registrar  ruptcy  Rules, 
"  appointing  a  day  for  the  first  meeting  of  creditors  and  by  1870,  r.  89. 

giving  ten  days'  notice  thereof  in  the  London  Oazetie  and  in 

one  local  pai)er  according  to  the  form  in  the  schedule.*' — 
**  The  Bankruptcy  Rules,  1870,"  r.  81). 

This  rule  is  in  accordance  with  section  14  of  "  The  Bank- 
ruptcy Act,  18(i9,"  which  it  is  more  convenient  to  set  out 
later  on  {a), 

A  form  of  notice  convening  a  first  meeting  of  creditors  is  Fonn  of  sum- 
provided  (6).  moMcaUing 

With  reference  to  the  place  of  meeting,  it  is  usual  to  hold  it  ™^  ^^' 
in  the  town  where  the  Court  is  in  the  habit  of  holding  its  ^^-  *^5 

. .  1  •  ^  meeuiiK. 

Sittings. 

If  it  be  desired  to  hold  it  elsewhere,  special  application  must  Application 
be  made.     On  this  subject  "  The  Bankruptcy  llules,  1870,"  ^  *^^'"ilce 
pro^-ide  as  follmys  :—  of^tLg. 

"  If  the  petitionmg  creditor  or  any  other  creditor  desire  that  j^  Bank- 
"  the  first  meeting  of  creditors  should  l>e  held  at  any  other  town  rwpcty  Rules, 
"  than  the  town  where  the  Court  usually  holds  its  sittings,   1870,  r.  87. ' 
"  application,  supported  by  affidavit  showing  grounds  for  the 
"  application,  must  be  made  at  the  hearing  of  the  petition.     If 
"  such  application  Ix?  by  any  other  person  than  the  petitiom'ng 
"  creditor,  two  days'  notice  thereof  must  be  given  to  the  peti- 
"  tioning  creditor,  and  if  the  Court  be  reasonably  satisfied  that 

(d\  Post,  pD.  1359—1360. 

\h)  Appendix  Y.  Form  No.  27 ;  and  end  of  Form  No.  26. 
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With  evefjr 
■ueh  applica- 

to  beniuie. 
The  Bank- 
ruptcy BuUi, 
1870,  T.  88. 


Ilegvlationi 

meeting  of 
creditDi*. 

The  Bank- 
ruptcy Act, 


"  the  circumBtanccB  of  the  estate  and  of  the  creditors  require 
"  that  the  application  BJiould  he  granted,  the  same  Bhall  be 
"  granted  accordingly."  — "  Tlic  Bankruptcy  Rules,  1870, 
r.  87. 

"  With  every  Biich  applicJitiou  for  u  meeting  to  be  held  else* 
"  where  than  in  the  London  Court  of  Bankruptcy,  or  in  the 
"  town  in  which  the  County  Court  liolda  its  sittings,  there  shall 
"  he  deposited  in  the  office  of  the  registrar  the  sum  of  tliree 
"  pounda  to  defray  the  reasonable  expenses  of  the  registrar  and 
"  of  his  clerk  in  attending  such  meeting,  to  be  afterwards 
"  allowed  to  the  applicant  out  of  the  estate  by  the  trustee"  (c). 
—"The  Bankruptcy  Rules,  187(1,"  r.  «H. 

As  i-eganfe  tlie  «>ot/e  of  conducting  proceedings  at  the  first 
meeting,  "The  Bankruptcy  Act,  IHll'J,"  contains  the  following 
provision  on  the  subject,  which  it  is  desirable  to  set  out  iu  this 
place  : — 

"  The  general  meeting  of  creditors  to  be  summoned  as  afore- 
said by  the  Court,  and  in  this  Act  referred  to  as  the  first 
meeting  of  creditors,  shall  be  held  in  the  presoril)ed  manner 
"  aud  subject  to  the  prescribcil  regulations  as  to  the  quorum, 
"  adjouriniient  of  meeting,  and  all  otiier  matters  relating  to 
the  conduct  of  the  meeting  or  the  proceedings  thereat, 
"  Provided  tiiat, — 
"1.  The  meeting  shall  be  pifsided  over  by  the  registrar, 
"  or  in  the  event  of  his  being  unable  to  attend 
"  through  illness  or  any  nnavoitlable  cause,  by  such 
"  chairman  as  the  meeting  may  elect : 
"  2.  A  person  shall  not  be  entitled  to  vote  as  a  creditor 
"  unless  at  or  prc^'iously  to  the  meeting  he  has  in 
"  the  prescribed  manner  proved  a  debt  provdUe 
■'  under  the  baiikmptey  to  be  due  to  him  {li)  -. 
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"  5.  A  ^  secured  creditor '  shall  in  this  Act  mean  any 
"  creditor  holding  any  mortgage,  charge,  or  lien  on 
"  the  bankrupt's  estate,  or  any  part  thereof,  as 
"  security  for  a  debt  due  to  him  : 
"  G.  Votes  may  be  given  either  personally  or  by  proxy  : 
**  7.  An  ordinary  resolution  shall  be  decided  by  a  majority 
"  in  value  of  the  creditors  present  personally  or  by 
"  proxy  at  the  meeting  and  voting  on  such  resolu- 
"  tion  : 
"  8.  A  special  resolution  shall  be  decided  by  a  majority  in 
"  number,  and  three-fourths  in  value,  of  the  credi- 
"  tors  present  personally  or  by  proxy  at  the  meeting  » 
"  and  voting  on  such  resolution/' — 82  &  33  Vict, 
c.  71,  s.  1(). 
As  at  the  first  meeting  nothing  can  be  done  without  voting,  Votes  at  first 
a  few  preliminary  observations  on  this  subject  seem   to  be  meeting  of 
called  for.  ^^»*°"- 

.  It  is  to  be  noticed  that  this  section  deals  with  the  right 
to  vote  as  well  as  with  the  mode  of  voting.  Now  the  right 
to  vote  depends  upon  the  right  to  prove  against  the  bank- 
rupt's estate.  The  right  to  prove  will  be  discussed  later  on 
in  a  separate  chapter  devoted  to  that  extensive  subject.  But 
it  may  be  convenient  to  state  at  once  that  if  one  partner  of 
a  firm  is  adjudged  bankrupt  any  creditor  to  whom  the  bank- 
rupt is  indebted  jointly  with  the  other  partners  of  the  firm, 
or  any  of  them,  may  prove  his  debt  for  the  purpose  of 
voting  at  any  meeting  of  creditors  {e). 

As  regards  the  mode  of  voting,  it  may  be  ^\\hQr  mrsonally  Mode  of 
or  by  jrroxgif).    It  is,  moreover,  provided  by  "The  Bank-  noting. 

ruptcy  Act,  18G9,"  as  follows  : —  By  inatrument 

"  A  creditor  may,  in  the  prescribed  manner,  by  instrument  i^^j^nting  a 

"  in  writing,  appoint  a  person  to  repi-esent  him  in  all  matters  ap^int  iT*^ 

"  relating  to  any  debtor  or  his  aflfeirs  in  which  a  creditor  is  representatiyo 

"  concerned  in   pursuance  of  this  Act,  and  such  representa-  in  bankruptcy 

"  tive  shall  thereupon,  for  all  the  purposes  of  this  Act,  stand  proceeedinga. 

"  in  the  same  position  as  the   creditor  who  appointed  him."  Th^  Bank- 

—32  &  33  Vict.  c.  71,  s.  80,  sub-s.  (8)  (g).  ruptcy  Act, 

As  regards  the  form  of  the  instrument  appointing  a  proxy,  ^^^^»  *•  ®^> 

"  The  Bankniptcy  Rules,  1870,"  provide  that :—  *^"*-  W- 

"  The  instrument  appointing  a  proxy  shall  be  in  writing  ^^T^  ^^  *P" 

"  under  the  hand  of  the  creditor,  or  if  such  creditor  is  a  ™^™®'** 

"  corporation  or  company  under  the  hand  of  an  agent  stating  ponn  and 

*'  that  he  is  duly  authorized  on  its  behalf ;  and  such  instrument  effect  of 

"  shall  be  according  to  the  form  in  the  schedule,  and  shall,  instrument 

"  unless  it  is  expressly  stated   otherwise  therein,  be  deemed  appointing  a 

proxy. 


g 


r)  32  &  33  Vict.  c.  71,  8. 103,  jw*/,  p.  1354. 
/)  J6.,  sect.  16,  8ub-8.  (6)^  tupra. 
)  See  this  section  set  out  in  fuU,  ante,  pp.  1258—1260. 
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When  iDltnl- 
ment  of  proij 

The  itnni- 
nqiley  Rules, 
1870,  r.  86. 


The  Bank- 
niptcij  Rules, 
1870,  T.  93. 


"  luid  allowed  as  an  authority  to  the  appointee  uf  the  creditor 
"  to  vote  for  hitu  and  on  his  behalf  at  all  meetings  of  crediton 
"  in  the  matter,  or  adjournmenta  thereof,  and  generally  to  act 
"  for  the  creditor  in  all  other  matters  under  the  Act,  of  what- 
"  soever  kind,  as  fully  as  the  creditor  himself  could  act." — 
"The  Bankruptcy  Rules,  1870,"  r.  85. 

As  regards  tlie  proxy  it  may  he  added  to  the  pr(«F  (h).  Bnt 
a  special  form  of  proxy  (when  not  added  to  proof)  is  abo 
provided  (0- 

"  The  inatruuicnt  muat  be  produced  at  the  first  meeting  at 
"  which  the  proxy  attende  and  be  filed." — "  The  Bankruptcy 
Rules,  1870,"  r.  86. 

what  number  of  creditors  shall  form  a  gum-urn,  is  regulated 
by  the  following  rule  of  "The  Bankruptcy  Rules,  1870"  ; — 

"A  meeting  of  creditoi-a  shall  not  be  competent  to  act  for 
"  any  purpose  under  the  Act  (except  the  election  of  a  chairman, 
the  proMHr,    f  debts,  and  the  adjournment  of  the  meeting), 
unless  there  are  present  or  represented  thereat  a  quorum  of 
at  least  tl  ree  or  all  the  creditors  if  their  number  does  not 
eiueed  tl  rei,    (/ )  — "  The  Bankruptcy  Rules,  1870."  r.  il3. 
It  will  huL  Ih,cu  noticed  lliat  section  IB  of  "The  Bank- 
ruptcy Vet  l(*(i )     speaks  of  two  classes  of  resolutions,  namely, 
ordinary  and  sppc  al.     But  in  other  sections  of  the  Act,  "  reso- 
lution "  is  spoken  of  without  any  prefix  distinguishing  which 
kind  is  meant.     It  seems,  however,  that  wheucver  in  the  Act  a 
special  resolution  is  not  in  terms  ordained,  it  is  to  be  assumed 
that  an  ordiwirij  resolution  is  intended  (/)■ 
"The  Bankruptcy  Act,  18iii»,"  enacts  that : — 
"  The  registrar,  or  any  other  person  presiding  at  a  meeting 
"  of  creditors  under  this  Act,  shaU  cause  minutes  (m)  to  te 
kept  and  duly  entered  iii  a  ijook  of  all  resolutions  and  ] 


it 
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"  at  first  meeting  of  creditors,  a  memorandum  of  order  of  The  Bank- 
"  discharge,  and  of  order  annulling  adjudication,  or  of  closing  ^ptcy  RuUs^ 
"  bankruptcy,  and  shall  supply  the  comptroller  with  such  special  ^®^^»  *"•  ^^' 
"  information,  or  statistical  returns,  as  he  may  from  time  to 
'*  time  require/'— "  The  Bankruptcy  Rules,  1870,"  r.  11. 

Sometimes,  in  addition  to  the  ordinary  minutes  and  report  of  The  Court  may 
proceedings,  which  are  always  taken  by  the  president  of  the  «PPO"»* » pc^- 
meeting,  the  Court  makes  an  order  that  a  person  be  specially  dovn^e^ddence. 
appointed  to  take  down  the  evidence  of  the  bankrupt  or  of  any  mj^  o  ^^ 
witness  examined  at  any  public  sitting  or  private  meeting  f^ptcuRuUs 
under  the  Act.      On  this  subject  "  The  Bankruptcy  Rules,   isyo  r.  20?! 
1870,"  provide  as  follows  ; — 

"  If  the  Court  shall  in  any  case  be  of  opinion  that  it  would 

be  desirable  that  a  person  snould  be  appointed  to  take  down  the 

evidence  of  the  bankrupt,  or  of  any  witness  examined  at  any 
"  public  sitting  or  private  meeting  under  the  Act,  in  shorthand 
"  or  otherwise,  it  shall  be  competent  for  the  Court  to  make 
"  such  an  appointment ;  and  every  person  so  appointed  shall 
"  be  paid  a  sum  not  exceeding  one  guinea  per  day,  and  where 
"  the  Court  appoints  a  shorthand  writer  a  sum  not  exceeding 
"  eightpence  per  folio  of  ninety  words  of  any  transcript  of  the 
"  evidence  that  may  be  required,  and  such  sums  shall  be  paid 
'*  by  the  party  at  whose  instance  the  appointment  was  made, 
"  or  out  of  the  estate,  as  may  be  directed  by  the  Court." — 
*'The  Bankruptcy  Rules,  1870,*'  r.  207. 

As  regards  the  adjournment  of  the  first  meeting,  "  The  Bank-  Adjournment 
ruptcy  Act,  1869,"  enacts  that :—  •  0^  meeting. 

"  The  registrar  may  adjourn  the  first  meeting  of  creditors  Registrar  may 
"  from  time  to  time  and  from  place  to  place,  subject  to  the  *^i^"™  ^"^ 
"  directions  of  the  Court ;    but  if,  at  such  firsi  meeting  of  tirnVtcftim™ 
"  creditors  or  at  some  adjournment  thereof,  no  trustee  is  ap-  and  from  place 
"  pointed  by  reason  of  the  prescribed  quorum  not  l)eiug  present,  to  place,  sub- 
"  or  for  any  other  reason  whatever,  the  Coart  may  annul  the  Jf^*  ^^^^' 
*'  adjudication,    unless   it    deems    it  expedient    to  carry  on  **°°*  ^    °"'^' 
"  the  bankruptcy  with  the  aid  of  the  registrar  as  trustee.    TheBar^- 
"  Moreover,  if  at  any  time  during  the  bankruptcy  no  new  ^339      04 
"  trustee  is  appointed  to  fill  a  vacancy  in  that  office,  the  Court  '  **     * 

"  may  either  carry  on  the  bankruptcy  with  the  aid  of  the 
**  registrar  as  trustee  or  annul  the  order  of  adjudication,  as  it 
"  thinks  just."— 32  &  33  Vict.  c.  71,  s.  84. 

"  The  Bankruptcy  Rules,  1870,*'  on  the  same  subject  provide  And  fiwt 

as  follows  : —  meeting  to  be 

"  Where  within  half  an  hour  from  the  time  appointed  for  '^^^'^^,  *^' 

"  the  first  meeting,  a  quorum  of  creditors  is  not  present  or  wnb^  in- 

"  represented,  the  meeting  shall   be  adjourned  to  the  same  terval,  a 

"  day  in  the  following  week  at  the  same  time  and  place,  or  to  quorum  do 

"  such  other   day  as  the  registrar  or  chairman  may  appoint,  °®*  attend. 

"  not  being  less  than  seven  or  more  than  twenty-one  days ;  '^  Baiik- 

**  and  if  the  meeting  adjourned  is  the  first  meeting  of  credi-  V^S^  ^^' 
VOL.  II.  4  R  lo/O,  r.  94, 
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"  ton,  or  a  meeting  called  to  fill  np  a  tbcuk^  in  the  office 
"  of  tnu^  uid  a  qnonim  is  not  preaeDt  or  Rfmented  it 
"  the  adjonnied  meetiiiE,  the  registrar  shall  Rfnit  the  bet 
"  to  the  Conrt  for  ite  oecieion  oncler  Eecdon  64  of  the  AcL' 
—"The  Bankruptcy  EoIm,  1870,"  r.  M. 

The  following  bosineaB  is  Dsoallj  transacted  at  the  fint 
meeting  of  cremtora :  (1.)  The  proof  of  debts ;  (2.)  The  up- 
poinbuent  of  a  trustee  in  hankniptcf  ;  (3.)  The  af^intmmt 
of  a  committee  of  inspection ;  (4.)  The  jvodncticHi  bj  the 
bankrnpt  of  his  statement  of  aSairs ;  and  (5.)  The  annint- 
ment  of  the  benkrupt's  pnblic  eiamination.  We  will  deal  vith 
each  of  these  heads,  of  business  to  be  transacted,  s^iarately. 

(1.)  A  creditor  may,  if  he  pleases,  and  for  the  panose  of 
enabling  him  to  vote  it  is  often  desirable  that  he  shonld  do  so, 
prove  his  debt  at  the  first  meeting  of  creditois.  The  mode  of 
proof  will  be  fonnd  desL-ribed  in  the  next  chapter  (n). 

(2.)  The  appointment  of  a  trustee  in  bankruptcy. 

It  wiU  be  conyenient  to  consider  in  the  next  chapter  but  one, 
which  relates  exclusively  to  the  trustee  in  banlanptcy,  the  ap- 
pointment of  this  officiu.  Suffice  it,  therefore,  to  st&te  in  tlus 
place  that  a  trustee  must  be  elected  by  the  creditors  at  the  fint 
meeting,  or  some  adioummeDt  thereof,  otherwise  the  adjudica- 
tion may  be  annolled  (o). 

(S.)  Next,  as  to  the  appointment  of  a  committee  of  inspec- 
tioD. 

The  same  section  of  the  Act  (/?)  which  directs  the  appcant- 
meot  of  a  trustee  in  bankruptcy,  at  the  first  meeting  of 
creditors,  also  provides  for  the  appointment  of  a  committee  of 
inspection.    It  enacts  that : — 

"  .  .  .  .  For  the  purpose  of  effecting  such  division,  the 
"  Court  shall,  as  soon  as  may  lie,  summon  a  general  meeting  of 
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required  to  be  '^fit  persoiiB  not  exceeding  five  in  nombery  and 
'*  being  creditors  qualified  to  vote  at  snch  first  meeting  of 
'^  creditors  as  is  in  this  Act  mentioned,  or  authorised  in  the 
"  prescribed  form  by  creditors  so  qualified  to  vote  "  {q), 

"  The  Bankruptcy  Act,  1869,"  contains  the  following  regu-  EegnMona  m 
lations  applicable  to  committees  of  inspection,  which  it  is  *f '^'^^^ 
desirable  to  set  out  in  this  place  :  (r) —  ^f  Lupection. 

"  (10.)  Any  member  of  the  committee  of  inspection  may  5^-01^41^,0, 
"  resign  his  office  by  notice  in  writing  signed  by  i^^^ble  to 
''  him,  and  delivered  to  the  trustee  :  oommittee  of 

"  (11.)  The  cr«iitors  may  by  resolution  fix  the  quorum  in»p«stion. 
^'  required  to  be  present  at  a  meeting  of  the  The  Bank- 
"  committee  of  inspection  :  ruptcy  Act, 

"  (12.)  Any  member  of  the  committee  of  inspection  may  ^®^»  '•  ®^» 
"  also  be  removed  by  a  special  resolution  at  any  Tft!^'  ^^^^  ^^ 
"  meeting  of  creditors  of  which  the  prescribea  ^    ^ 
**  notice  has  been  given,  stating  the  object  of  the 
"  meeting : 

''  (13.)  On  any  vacancy  occurring  in  the  office  of  a  mem- 
"  ber  of  the  committee  of  inspection  by  removal, 
*<  death,  resignation,  or  otherwise,  the  trustee 
^^  shall  convene  a  meeting  of  creditors  for  the 
"  purpose  of  filling  up  such  vacancy  (s)  : 

**  (14.)  The  continuing  memb^  of  the  committee  of  in- 
''  spection  may  act,  notwithstanding  any  vacancy 
''  in  their  bodv ;  and  where  the  number  of 
''  members  of  the  committee  of  inspection  is  for  * 
''  the  time  being  less  than  five,  the  creditors  may 
''  increase  that  number  so  that  it  do  not  exceed 
"  five : 

^<  (15.)  No  defect  or  irregularity  in  the  election  of  a  trustee 
''  or  of  a  member  of  the  committee  of  inspection 
'^  shall  vitiate  any  act  hojid  /ids  done  by  him ; 
*^  and  no  act  or  proceeding  of  the  trustee  or  of 
''  the  creditors  snail  be  invalid  by  reason  of  any 
''  &ilure  of  the  creditors  to  elect  aU  or  any 
^'  members  of  the  committee  of  inspection  : 

^  (16.)  If  a  member  of  the  committee  of  inspection  be- 
^'  come  a  bankrupt,  his  office  shall  thereupon 
*^  become  vacant : 

"  (17.)  Where  there  is  no  committee  of  inspection,  any 
*^  act  or  thing  or  any  direction  or  consent  by 
''  this  Act  authorised  or  required  to  be  done  or 
'^  given  by  snch  committee,  may  be  done  or 


(g)  82  &  33  Vict  c.  71, 8. 14,  tabMot  (3),  nwra. 
irj  Sect.  S8  is  Mt  oat  in  fuU  at  pp.  136CU-13i82. 

(«)  Ai  to  summoning  a  meeting  to  remove  a  member  of  a  committee  of  in- 
speetion  see  Rule  120,  po$t,  pp.  1366—1866. 
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If  creditOTB 
&il  to  fix 
quorum  to 
be  present  at 
meeting  of 
committee  of 
inspection,  it 
shall  be  three. 

The  Bank- 
ruptcu  Jiules, 
1870,"  r.  129. 

T>y  what  num- 
ber resolution 
of  committee 
of  inspection 
to  be  passed. 

The  Bank- 
ruptcy Kulegy 
1870,  r.  130. 

(4.)  The  pro- 
duction by  the 
bankrupt  of 
his  statement 
of  affairs,  and 
fixing  the  day 
for  his  exami- 
nation thereon. 

Order  for 
attendance  of 
bankrupt  and 
for  production 
of  his  state- 
ment to  be 
obtained,  and 
sealed  copy 
served  upon 
him. 

The  Bank- 
ruptcy Rules  f 
1870,  r.  190. 

Form  of  such 
order. 

Bankrupt,  if 
he  fail  to 
attend,  may 
be  committed. 


Meaning  of 
"Court  "in 
sub-s.  17  of 
s.  83. 

The  Bank- 
ruptcy Rules, 
1871,  r.  10. 


'^  given  by  the  Court  on  the  application  of  the 
"  trustee  '"^  (Q.— 82  &  83  Vict.  c.  71,  a.  88. 

It  is  to  be  noticed  that  the  above  enactment  enables  the 
creditors,  by  resolution,  to  fix  the  quorum  required  to  be  pre- 
sent at  a  meeting  of  the  committee  of  inspection.  Where, 
however,  no  such  resolution  is  passed,  the  number  required  to 
be  present  at  any  meeting  is  settled  by  the  following  rule  of 
"  The  Bankruptcy  Rules,  1870  "  :— 

"  Wliere  the  creditors  neglect  by  resolution  to  fix  the  qaorum 
'*  required  to  be  present  at  a  meeting  of  the  committee  of 
*^  inspection,  the  quorum  shall  be  three  ;  or  if  the  number  of 
*^  the  committee  be  less  than  three,  the  quorum  shall  be  the 
"  whole  number."-—"  The  Bankruptcy  Rules,  1870,"  r.  129. 

As  regards  the  number  of  committeemen  by  whom  a  resolu- 
tion is  required  to  be  passed,  "  The  Bankruptcy  Rules,  1870," 
provide  as  follows  : — 

"  A  resolution  of  the  committee  of  inspection  shall  be  passed 
"  unanimously  or  by  a  majority  in  number  of  the  members 
"  present  at  the  meeting." — "  The  Bankruptcy  Rules,  1870," 
r.  130. 

(4.)  Fourthly,  as  to  the  production  by  the  bankrupt  of  his 
statement  of  atfairs  and  fixing  the  day  for  his  examination 
thereon  : — 

"The  Bankruptcy  Act,  18G0,"  provides  that  the  debtor 
"  shall  produce  a  statement  of  his  affairs  to  the  first  meeting  of 

creditors,  and  shall  be  publicly  examined  thereon  on  a  day  to 

be  named  by  the  Court  and  subject  to  such  adjourned  public 
"  examination  as  the  Court  may  direct "  (?/). 

Before  the  first  meeting  an  order  for  the  attendance  of  the 
bankrupt  thereat  should  be  obtained,  and  sealed  copy  thereof 
served  upon  him.  On  this  subject,  "  The  Bankruptcy  Rules, 
1870,"  provide  as  follows  : — 

"  An  order  for  the  attendance  of  the  bankrupt  at  the  first 
"  meeting  and  the  production  of  his  statement  of  affairs  shall 
"  be  then  made  by  the  Court,  and  a  sealed  copy  of  the  order 
"  shall  be  served  on  the  bankrupt  personally,  or  by  leaving  the 
"  same  with  some  adult  inmate  at  his  usual  or  last  known  place 
"  of  residence  or  business." — "  The  Bankruptcy  Rules,  1870," 
r.  100. 

A  form  of  order  under  this  nile  is  provided  (x). 

Should  the  bankrupt  not  attend  as  directed,  he  is  liable  to  be 
committed  for  contempt  under  section  19  of  "  The  Bankruptcy 

(0  *'  The  Bankruptcy  Rules,  1871,"  provide  that:— 

*'  Where  a  registrar  of  a  County  Court;  having  jurisdiction  in  bankruptcy 
"  acts  as  a  trustee,  the  word  ^  Court '  in  sub-section  17  of  section  83  shaU  mean 
"  the  Judge  of  such  Court,  and  shall  not  include  the  registrar  acting  as  Judge 
"  under  powers  delegated  by  the  Judge."—"  The  Bankruptcy  Rules,  1871/' 
r.  10. 

(m)  32  &  33  Vict.  c.  71,  a.  19,  ante,  pp.  1338—1339. 

(t)  Appendix  V.  Xo.  29. 


(( 
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Act,  1869  "  (y).    And  under  the  circumstances  mentioned  in 
section  86  of  the  same  Act,  he  is  liable  to  arrest  (z). 

With  regard  to  the  production  of  the  bankrupt's  statement  Bankrupt  to 
of  affairs,   "The  Bankruptcy  Rules,  1870,"  further  provide  produce »* 

that.—  f    J  y  ^  f  first  meeting 

"  At  the  first  meeting  of  the  creditors  the  bankrupt  shall  statement  of 
*'  produce  in  duplicate  a  statement  of  his  af^irs  according  to  hU  afiain. 
"  the  form  in  the  schedule,  but  the  non-production  of  the  state-  The  Bank- 
'^  ment  shall  not  delay  the  appointment  of  a  trustee  or  necessi-  ruptcy  Rules, 
"  tate  the  adjournment  of  the  meeting." — "  The  Bankniptcy  1870,  r.  92. 
Rules,  1870,"  r.  92. 

In  the  case  of  a  partnership  being  bankrupt,  two  kinds  of  What  state- 
statements  have  to  be  produced,  namely,  (1.)  A  statement  of  J^S*"  wk- 
the  partnership  affairs  ;  and  (2.)  A  statement  by  each  bankrupt  Jupt'Jartners 
partner  of  his  separate  affairs.    The  following  is  the  provision  to  produce, 
on    the    subject    contained    in    "  The    Bankruptcy    Rules, 
1870  "  :— 
"  In  cases  of  partnership  the  bankrupts  shall  produce  a  state-  The  Bank- 
ment  of  their  partnership  affairs,  and  each  bankrupt  shall  ^370/^^' 
produce  a  statement  of  lus  separate  affairs."r— **  The  Bank-  ' 

ruptcy  Rules,  1870,"  r.  91. 

A  form  of   the    bankrupt's   statement  of   affairs  is  pro-  Formofbank- 

vided  (a).  me^nt^r^' 

(6.)  Lastly,  it  is  usual  for  the  registrar,  at  the  first  meeting,  ^^j^ 
to  appoint  the  time  and  place  of  the  bankrupt's  public  exami-   .^  .  Appoint- 
nation  on  his  statement  of  affairs.    "  The  Bankruptcy  Rules,  ^^nt  of  bank- 
1870,"  on  this  subject,  provide  that : —  rapt's  public 

"  At  the  first  meeting,  or  some  time  thereafter,  the  registrar  examination. 
'^  shall  appoint  the  time  and  place  for  the  bankrupt  to  attend  The  Bank- 
"  for  his  public  examination  by  the  Comt,  such  time  not  being  ruptcy  Rules, 
"  later  than  forty  days  fi'om  such  first  meeting,  unless  otherwise  l®70,  r.  96. 
"  directed  by  the  registrar."—"  The  Bankruptcy  Rules,  1870," 
r.  96. 

A  form  of  notice  in  the  Oazette  of  the  aj)pointment  of  a 
trustee  and  of  a  day  for  the  public  examination  of  the  bankrupt 
is  provided  (b). 


t€ 
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iv)  Ante,  pp.  1338—1339. 
[£)  AnU,  pp.  1306—1306. 
la)  Appendix  V.  No.  39. 
{b)  No.  42;  and  see  Bule  111. 
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"  given  by  the  Coiut  on  the  application  of  the 
"  trOBtee  '^  (0—32  &  33  Vict.  c.  71,  b.  8S. 

It  is  to  be  noticed  that  the  above  enactment  enables  the 
creditors,  bt/  retoluUon,  to  fix  the  qaonun  required  to  be  pre- 
Bent  at  a  meeting  of  the  committee  of  inspection.  Whete, 
however,  no  such  resolution  is  passed,  the  amnber  required  to 
be  present  at  any  meeting  is  settled  by  the  foUowiog  mie  of 
"  The  Bankruptcy  Rules,  1870  "  :— 

"  Where  the  creditors  neglect  by  resolution  to  fix  the  qnoram 
"  required  to  be  present  at  a  meeting  of  the  committee  of 
"  inspection,  the  quonim  shall  be  three  ;  or  if  the  Dumber  of 
"  the  committee  vn  less  than  three,  the  quorum  shall  be  the 
"  whole  number." — "  The  Bankruptcy  Rules,  1870,"  r.  129. 

As  regards  the  number  of  committeemen  by  whom  a  resolD- 
tion  is  required  to  be  passed,  "  The  Bankruptcy  Rules,  1870," 
provide  as  follows  : — 

"  A  resolution  of  the  committee  of  inspection  shall  be  passed 
'*  unanimously  or  by  a  majority  in  number  of  the  memben 
"  present  at  the  meeting." — "The  Bankruptcy  Rules,  1870," 
r.  130. 

(4.)  Fourthly,  as  to  the  production  by  the  bankrupt  of  hii 
statement  of  atfairs  and  fixing  the  day  for  his  examination 
thereon  : — 

"The  Bankruptcy  Act,  18(5!>,"  provides  that  the  debtor 
"  shall  produce  a  statement  of  his  affairs  to  the  Jirst  nutting  ^ 
"  rreditors,  and  shall  be  publicly  examined  thereon  ou  a  day  to 
"  be  named  by  the  Court  and  subject  to  such  adjourned  pnolic 
"  examination  as  the  Court  inny  direct "  (w). 

Before  the  first  meeting  an  order  for  the  attendance  of  the 
bankrupt  thereat  should  l>e  obtained,  and  sealed  copy  thereof 
served  upon  hint.     On  this  nuljicrt.  "The  Bankmpl       "  ' 
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Act,  1869  "  (y).    And  under  the  circumstances  mentioned  in 
section  86  of  the  same  Act,  he  is  liable  to  arrest  (z). 

With  regard  to  the  production  of  the  bankrupt's  statement  Bankrupt  to 
of  aflPairs,   "The  Bankruptcy  Rules,  1870,"  further  provide  produce** 

that:-  fn"duTc!;toa 

'*  At  the  first  meeting  of  the  creditors  the  bankrupt  shall  statement  of 
"  produce  in  duplicate  a  statement  of  his  af^irs  according  to  his  affairs. 
"  the  form  in  the  schedule,  but  the  non-production  of  the  state-  The  Bank- 
"  ment  shall  not  delay  the  appointment  of  a  trustee  or  necessi-  ruptcy  RuUs, 
"  tate  the  adjournment  of  the  meeting." — "  The  Bankruptcy  1870,  r.  92. 
Rules,  1870,"  r.  92. 

In  the  case  of  a  partnership  being  bankrupt,  two  kinds  of  What  state- 
statements  have  to  be  produced,  namely,  (1.)  A  statement  of  J^*"  J^^ 
the  partnership  aflfairs  ;  and  (2.)  A  statement  by  each  bankrupt  Jupt'Jartners 
partner  of  his  separate  affairs.    The  following  is  the  provision  to  produce, 
on    the    subject    contained    in    "  The    Bankruptcy    Rules, 
1870":—  n.    R^ 

**  In  cases  of  partnership  the  bankrupts  shall  produce  a  state-      !^J^^'u 
ment  of  their  partnership  affairs,  and  each  bankrupt  shall  ^y^^/^gi  ' 
produce  a  statement  of  Us  separate  affairs."r— "  The  Bank-         ' 
ruptcy  Rules,  1870,"  r.  91. 
A  form  of   the    bankrupt's   statement  of  affairs  is  pro-  Formofbank- 

vided  (a).  ZluiT'^' 

(6.)  Lastly f  it  is  usual  for  the  registrar,  at  the  first  meeting,  Affairs! 
to  appoint  the  time  and  place  of  the  bankrupt's  public  exami-  ,. .  Appoint- 
nation  on  his  statement  of  affairs.    "  The  Bankruptcy  Rules,  ^^t  of  bank- 
1870,"  on  this  subject,  provide  that : —  rupfs  public 

"  At  the  first  meeting,  or  some  time  thereafter,  the  registrar  examination. 
**  shall  appoint  the  time  and  place  for  the  bankrupt  to  attend  The  Bank- 
"  for  his  public  examination  by  the  Court,  such  time  not  being  ruptcy  Rules, 
"  later  than  forty  days  fix)m  such  first  meeting,  unless  otherwise  1®70,  r.  96. 
"  directed  by  the  registrar."—"  The  Bankruptcy  Rules,  1870," 
r.  96. 

A  form  of  notice  in  the  Oazette  of  the  ajjpointment  of  a 
trustee  and  of  a  day  for  the  public  examination  of  the  bankrupt 
is  provided  (b), 

(v)  Ante,  pp.  1338—1339. 
u)  Ante,  pp.  1306—1306. 
la)  Appendix  V.  No.  39. 
lb)  No.  42;  and  see  Rule  111. 
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CHAPTER  XI. 


THE  PEOOP  OP  DEBTS. 
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It  will  be  convenient,  in  treating  of  the  Bubject  of  the  proof 
of  debts,  to  consider — (1.)  AVhat  (febta  are  provable  j  (2.J  The 
time  and  mode  of  proving ;  (3.)  Expunging  of  proofe  ;  and  (4.) 
Appeals  from  the  decision  of  a  trustee  in  bankniptcj  respect- 
ing  a  proof. 

(1.)  First,  let  us  see  what  debte  are  provable. 

In  dealing  with  this  subject  it  wilt  be  convenient  to  sub- 
divide it  as  foliows-^a.)  General  description  of  debta  not 
provable  and  provable  ;  (6.)  Proof  of  debts,  amiraeled  before 
bankruptcy,  but  not  payable  when  act  of  bankruptcy  com- 
mitted ;  (c.)  Proof  of  a  uparale  debt  against  one  of  Beversl 
joinl  bankrupts ;  {d.)  Proof  in  respect  of  diaiintl  contracts  to 
which  bankrupt  is  a  party  as  member  of  two  or  more  distinct 
finna,  or  as  a  sole  contractor  and  also  as  member  of  a  firm  ;  («.) 
Proof  b       ■  ' 
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^*  the  order  of  adjudication,  shall  be  deemed  to  be  debts  provable 
^*  in  bankruptcy,  and  may  be  proved  in  the  prescribed  manner 
"  before  the  trustee  in  the  bantruptcy. 

*'  An  estimate  shall  be  made  according  to  the  rules  of  the  An  estimate 
''  Court  for  the  time  being  in  force,  so  far  as  the  same  may  be  to  be  made  of 
"  applicable,  and  where  they  are  not  applicable  at  the  discre-  ^«  ^^^^  o^ 
"  tion  of  the   trustee,  of  the  value  of  any  debt  or  liability  f^^^ 
*^  provable  as  aforesaid,  which  by  reason  of  its  bein^  subject  to 
"  any  contingency  or  contingencies,  or  for  any  other  reason, 
"  does  not  bear  a  certain  value. 

^'  Any  person  aggrieved  by  any  estimate  made  by  the  trustee  Any  penon 
"  as  aforesaid  may  appeal  to  the  Court,  and  the  Court  may,  if  it  ^grieved  by 
"  think  the  value  of  the  debt  or  liability  incapable  of  being  ^Y  *a*'^** 
**  fairly  estimated,  make  an  order  to  that  eflPect,  and  upon  such  Sieref^u 
'^  order  being  made  such  debt  or  liability  shall,  for  the  purposes 
"  of  this  Act,  be  deemed  to  be  a  debt  not  provable  in  bank- 
"  ruptcy,  but  if  the  Court  think  that  the  value  of  the  debt  or 
*'  liability  is  capable  of  being  fairly  estimated  it  may  direct 
**  such  value  to  be  assessed  with  the  consent  of  all  the  parties 
"  interested  before  the  Court  itself  without  the  intervention  of 
"  a  jury,  or  if  such  parties  do  not  consent  by  a  jury,  either 
"  before  the  Court  itself  or  some  other  competent  Court,  and 
'^  may  give  all  necessary  directions  for  such  purpose,  and  the 
^'  amount  of  such  value  when  assessed  shall  be  provable  as  a 
"  debt  under  the  bankruptcy. 

'* '  Liability '  shall  for  the  purposes  of  this  Act  include  any  Definition  of 
"  compensation  for  work  or  labour  done,  any  obligation  or  pos-  ▼ofd  |*  lia- 
**  sibihty  of  an  obligation  to  pay  money  or  money's  worth  on  ^^^^    ^^^. 
"  the  breach  of  any  express  or  implied  covenant,  contract,  p^^"*  ^ 
"  agreement,  or  undertaking,  whether  such  breach  does  or  does  »«   Bank- 
"  not  occur,  or  is  or  is  not  likely  to  occur  or  capable  of  occur-  ruptew  Ad 
"  ring  before  the  close  of  the  bankruptcy,  and  generally  it  1^9  «.  31. 
'^  shall  include  any  express  or  implied  engagement,  agreement, 
or  undertaking,  to  pay  or  capable  of  resulting  in  the  payment 
of  money  or  money's  worth,  whether  such  payment  be  as 
*^  respects  amount  fixed  or   unliquidated ;   as  respects  time 
"  present  or  future,  certain  or  dependent  on  any  one  contin- 
gency or  on  two  or  more  contingencies ;  as  to  mode  of 
valuation  capable  of  being  ascertained  by  fixed  rules,  or 
assessable  only  by  a  jury,  or  as  matter  of  opinion/' — 32  &  83 
Vict.  c.  71,  8.  31. 

The  effect  of  the  above  enactment  is,  then,  briefly,  to  render 
all  debts  and  liabilities,  present  or  fuiure,  certain  or  contingent^ 
provable  in  bankruptcy,  except  (1.)  Demands  in  the  nature  of 
unliquidated  damages  arising  otherwise  than  by  reason  of  a 
contract  or  promise  ;  and  (2.)  Any  debt  or  liabiUty  contracted 
by  the  bankrupt  subsequently  to  the  date  of  an  act  of  bank- 
ruptcy of  which  the  creditor  had  notice. 
A  debt  or  liability  provable  in  bankruptcy  is  sometimes  whenacredi- 
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entitled  to  hare  interest  added  to  it.  For  "  The  BaDkrnptcf 
Act,  18G9,"  provides  that  :— 

"  Interest  on  any  debt  provable  in  bankruptcy  may  be 
"  allowed  by  the  trustee  under  the  same  eircnmst^nces  in  which 
"  interest  would  have  been  allowable  by  a  jtiry  if  an  action  had 
"  been  bronght  for  such  debt."— .^2  &  33  Vict.  c.  71,  b.  S6. 

Jloreover,  on  this  Bubject  "The  Bankruptcy  Rules,  1870," 
also  pixnide  as  follows ; — 

"  Upon  nil  debts  or  sums  certain,  payable  at  a  certain  time 
"  or  othernise,  thereupon  interest  is  not  reserved  or  agreed  fi>r, 
"  and  which  shall  be  overdue  at  the  date  of  theorder  of  adiodi- 
"  cation  and  provable  in  bankruptcy,  the  creditor  Bhall  be 
"  entitled  to  prove  for  interest,  to  be  calculated,  at  a  rate  not 
"  e^iceeding  four  pounds  per  centum  per  annum,  up  to  the  date 
"  of  the  said  oraer,  from  the  time  when  such  debts  or  sums 
"  certain  were  payable,  if  such  debts  or  sums  be  payable  by 
"  virtue  of  Eonie  written  instrument  at  a  certain  time,  or  if  pay- 
"  able  otherwise,  then  from  the  time  when  demand  of  payment 
"  shall  have  been  made  in  writing  so  as  such  demand  shall  give 
"  notice  to  the  debtor  that  interest  will  be  claimed  from  the 
"date  of  such  demand  until  the  time  of  payment." — "The 
Bankruptcy  Bulec,  1870,"  r.  77  (a). 

While,  on  the  one  hand,  as  we  have  just  seen,  a  debt  provable 
in  bankruptcy  is  liahle  to  be  inn-eased  by  interest  being  added 
to  it,  so,  on  the  other  hand,  it  is  also  liable  to  be  diminished  by 
any  sct-oif  which  may  exist  between  the  creditor  seeking  to 
prove  and  the  bankrupt.  On  this  subject,  "  The  Bankruptcv 
Act,  18G9,"  provides  as  follows  :~ 

"  Where  there  have  been  mutnal  credits,  mutual  debts,  or 
"  other  mutual  dealings  between  the  bankrupt  and  any  other 
"  person  proving  or  claiming  to  prove  a  debt  under  hia  bank- 
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"  and  which  shall  be  overdue  at  the  date  of  the  order  of  adjndi-  Sncli  debts 
"  cation,  and  provable  in  banlanptcy,  the  creditor  shall  be  ?^^T*J|[®» 
"  entitled  to  prove  for  interest,  to  be  calculated,  at  a  rate  not  tTcertdn 
*•  exceeding  four  pounds  per  centum  per  annum,  up  to  the  date  deductions. 
"  of  the  said  order,  from  the  time  when  such  debts  or  sums  y^  Bank- 
"  certain  were  payable,  if  such  debts  or  sums  be  payable  other-  ruptcy  Rules, 
"  wise,  if  such  debts  or  sums  be  payable  by  virtue  of  some  1870,  r.  77. 
"  written  instrument  at  a  certain  time,  or  if  payable  otherwise, 
"  then  from  the  time  when  demand  of  payment  shall  have  been 
^  made  in  wiiting,  so  as  such  demand  shall  give  notice  to  the 
"  debtor  that  interest  will  be  claimed  from  the  date  of  such 
"  demand  until  the  time  of  payment. 

"  Any  creditor  may  prove  for  a  debt  not  payable  when  the 
**  bankrupt  committed  an  act  of  bankruptcy,  and  be  entitled  to 
"  prove  such  debt  as  if  the  same  was  payable  presently,  and 
"  receive  dividends  equally  with  the  other  creditors,  deducting 
**  only  thereout  a  rebate  of  interest  at  the  rate  of  five  pounds 
"  per  centum  per  annum,  computed  from  the  declaration  of  a 
"  dividend  to  the  time  when  the  debt  would  have  become  pay- 
'*  able,  according  to  the  terms  upon  which  it  was  contracted." 
— '*The  Bankruptcy  Rules,  1870,"  r.  77. 

In  regard  to  rent  and  other  periodical  payments,  the  whole  Proof  in  re- 
of  which  may  not  be  due  when  the  order  for  adjudication  is  *P«ct  of  rent 
made,  "  The  Bankruptcy  Act,  1 869,"  p^o^^des  as  follows :—        ^rf^SucS  pay- 

"  When  any  rent  or  other  payment  falls  due  at  stated  periods,  ments  when 
''  and  the  order  of  adjudication  is  made  at  any  time  other  than  bankruptcy 
one  of  such  periods,  the  person  entitled  to  such  rent  or  pay-  occurs  between 
ment  may  prove  for  a  proportionate  part  thereof  up  to  the  *^**  p«nod8  of 
day  of  the  adjudication  as  if  such  rent  or  payment  ^w  due  ?If  ™^ 
"  from  day  to  day."— 32  &  83  Vict.  c.  71,  s.  35.  ^At 

(e.)  As  to  the  proof  of  a  separate  debt  against  one  of  several  ^gg  ,  35 
joint  bankrupts.  *  ' '  « 

"  The  Bankruptcy  Rules,  1870,"  provide  as  follows :—  i^i^debt 

Any  separate  creditor  of  any  bankrupt  shall  be  at  liberty  to  against  one  of 
prove  his  debt  under  any  adjudication  of  bankruptcy  made  several /oin* 
"  against  such  bankrupt  jointly  with  any  other  person  or  per-  baaJ^ropts. 
"  sons.    And  under  every  such  adjudication  distinct  accounts  Rule  appH- 
shall  be  kept  of  the  joint  estate  and  also  of  the  separate  estate  ^^^®  ^  ^^^ 
or  estates  of  each  bankrupt,  and  the  separate  estate  shall  be  **"*** 
applied  in  the  first  place  m  satisfaction  of  the  debts  of  the  ^^.^p]^ 
"  separate  creditors.    And  in  case  there  shall  be  an  overplus  of  ^^  ^7^^' 
"  the  separate  estate,  such  overplus  shall  be  carried  to  the      '  » ^-  '  • 
**  account  of  the  joint  estate.    And  in  case  there  shall  be  an 
"  overplus  of  the  joint  estate,  such  overplus  shall  be  carried  to 
**  the  account  of  the  separate  estates  of  each  bankrupt  in  pro- 
"  portion  to  the  right  and  interest  of  each  bankrupt  in  the 
joint  estate.     And  the  cost  of  taking  such  accounts  shall  be 
paid  out  of  the  joint  and  separate  elates  respectively  as  the 
Court  shaU  direct."—"  The  Bankruptcy  Rules,  1870,"  r.  76. 
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(d.)  Proof  in  rcBpeot  of  dUtmet  contracts  to  which  bankrupt 
U  a  part;  as  member  of  two  or  more  firms,  or  as  a  sole  con- 
tractor, and  also  ae  member  of  a  firm. 

"  The  Bankruptcy  Act,  1869,"  proi-idea  as  follows : — 

"  If  any  bankrupt  is  at  the  date  of  the  order  of  adjadicotion 
"  liable  in  respect  of  distinct  contracts  as  member  of  two  <x 
"  more  distinct  firms,  or  as  a  sole  contractor,  and  also  aa 
"  member  of  a  firm,  the  circumstance  that  such  firms  are  in 
"  whole  or  in  part  composed  of  the  same  individuals,  or  that 
"  the  sole  contractor  is  also  one  of  the  joint  contractois,  shall 
"  not  prevent  proof  in  respect  of  such  contracts,  against  the 
"  properties  n^spcctively  liable  upon  such  contracts," — 32  &  3S 
Vict.  c.  71,  8.  37. 

(e.)  Proof  bj  a  creditor  against  estate  of  a  bankrupt  member 
of  a  firm,  in  respect  of  a  debt  due  by  latter  to  such  creditor 
jointly  with  solvent  partners. 

"  Ihe  Bankruptcy  Act,  186D,"  provides  as  follows : — 

"  If  one  partner  of  a  firm  is  adjudged  bankrupt,  any  cre- 
"  ditor  to  whom  the  bankrupt  is  indebted  jointly  with  the  other 
"  partners  of  the  firm,  or  any  of  them,  may  prove  his  debt  for 
"  the  purpose  of  voting  at  any  meeting  of  creditors,  and  shall 
"  be  entitled  to  vote  thereat,  but  shall  not  receive  any  dividend 
"  out  of  the  separate  property  of  the  bankrupt  until  all  tie 
"  separate  creditors  have  received  the  full  amount  of  their 
"  respective  debts."— 32  &  33  Vict.  c.  71,  a.  103. 

It  is  to  be  noticed  that  a  joint  creditor  proving  under  this 
section,  though  entitled  to  vote  equally  with  Uie  bankrupt's 
separate  creditors,  receives  no  dividend  until  the  claims  of  t?>e 
latter  have  been  ^lly  satisfied. 

(/)  Proof  of  a  Mcurerf  debt. 
'  'he  Bankruptcy  Act,  18)i!>,"  provides  as  follows  ;- 
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"  to  the  trustee  the  amount  which  his  security  shall  produce  ^^^  of  *"»- 
"  beyond  the  amount  of  such  assessed  value,  and  the  trustee  J^^^^^^JJ^ 
^*  shall  be  entitled  at  any  time  before  realization  of  such  y^^^  ^f  ^^^^^ 
"  security  by  the  creditor,  to  redeem  the  same  upon  payment  rity,  and  to 
"  of  such  assessed  value." — "  The  Bankruptcy  Rules,  1870,"  redeem  seen- 
r.  100.  "*^ 

"  The  proof  of  any  such  creditor  shall  not  be  increased  in  the  ^^  Bank- 
"  event  of  the  security  realizing  a  less  sum  than  the  value  at'  ^?^f^  ^V^' 
"  which  he  has  so  assessed  the  same."—"  The  Bankruptcy  ^®'"'  ^'  ^^' 
Rules,  1870,"  r.  101.  HS^*^ 

When  a  creditor  is  a  mortgagee,  or  has  security  over  any  ^^  estoated 
part  of  the  bankrupt's  estate  or  effects,  real  or  personal,  the  yalae,  proof 
Court  has  power  to  direct  a  sale  of  the  mortgaged  premises  or  not  to  be 
property.    Out  of  the  sum  realized  by  this  sale,   the  costs,  increased, 
charges,  and  expenses  of  the  tnisbee  are  first  paid.    Then  the  The  Bank- 
remainder  is  applied  in  payment  of  the  mortgagee  or  other  per-  ruptcy  BuUsy 
son  holding  property  of  the  bankrupt  as  security.    And,  if  the  ^®^^>  ''•  ^^^* 
monies  arising  &om  the  sale  be  insufficient  to  satisfy  what  shall 
be  found  due  to  such  mortgagee  or  person  so  having  security, 
then  he  shall  be  entitled  to  prove  for  such  deficiency.    These 

Provisions  are  all  contained  in  the  following  rules  of  "The 
iankruptcy  Rules,  1870  "  :— 

**  Upon  application  by  motion  by  any  person  claiming  to  be  when  the 
"  a  mortgagee  of,  or  to  have  security  over  any  part  of  the  Court  will 
"  bankrupt's  estate  or  effects,  real  or  personal,  and  whether  *H"^i?^ 
"  such  mortgage  or  security  shall   be  by  deed  or  otherwise,  prem^Ie^w 
"  and  whether  the  same  shall  be  of  a  legal  or  equitable  nature,  of  estate  or 
"  the  Court  will  proceed  to  inquire  whether  such  person  is  such  eflfecte  over 
"  mortgagee,  or  is  entitled  to  such  security,  and  for  what  con-  which  security 
"  sideration  and  under  what  circumstances ;  and  if  it  shall  be  J  */™    ^' 
"  found  that  such  person  is  such  mortgagee,  or  is  entitled  to  ^,    ^    , 
"  such  security,  and  no  sufficient  objection  shall  appear  to  the  f^fZ^]^^ 
"  title  of  such  person  to  the  sum  claimed  by  him,  under  such  1370  r.  78. ' 
mortgage  or  security,  the  Court  will  then  proceed  to  take  an 
account  of  the  principal,  interest,  and  costs  due  upon  such 
mortgage  or  security,  and  of  the  rents  and  profits,  or  dividends, 
interest,  or  other  proceeds  received  by  such  person,  or  bv 
"  any  other  person  by  his  order  or  for  his  use,  in  case  he  shall 
"  have  been  in  possession  of  the  property  over  which  the 
*'  mortgage  or  security  shall  extend,  or  any  part  thereof,  and 
"  the  Court  will  then  direct  notice  to  be  given  in  such  public 
"  papers  as  it  shall  think  fib,  when  and  where,  and  by  whom 
"  and  in  what  way  the  said  premises  or  property,  or  the  interest 
"  therein  so  mortgaged,  or  over  which  the  security  shall  so 
"  extend,  are  to  be  sold,  and  that  such  sale  be  made  accordingly, 
"and  that  the  trustee  (unless  it  be  otherwise  ordered)  shall 
'^  have  the  conduct  of  such  sale  ;  but  it  shall  not  be  imperative 
**  on  any  such  mDrtgagee  to  make  such  application." — "  The 
Bankruptcy  Rules,  1870,"  r.  78. 


« 


COUNTY    COUET    PEACTICE. 


[BK.VI. 


The  Bank- 
ruptcy RuJa, 
1870,  r.  79. 
The  applics- 
tion  of  rnoDcji 
nristng  frem 

The  Bank- 
nptcy  BuUt, 
1870,  r.  80. 


inierrngttariea 
nr  olherwise. 


■ccoaota,  uid 
raaks  tills  to 

ThtBa'df 

riipUy  Rules, 
1870,  r.  81. 


"  AH  proper  parties  shall  join  in  the  conveyance  to  the  por- 
"  chaser,  where  necessary,  as  the  Court  shall  direct." — "The 
Bankruptcy  Rales,  IW'O,"  r.  70. 

"  The  monies  to  arise  from  stioh  sale  shall  be  applied  in  the 
"  first  ])liicc  in  )>aymeiit  of  the  costs,  charges,  and  expenses  of 
"  the  trustee,  of  and  occasioned  by  the  application  to  the 
"  C'inrt,  and  of  and  attendi[i<^  such  sate,  and  then  in  payment  and 
"  satisfaction  so  fur  as  the  same  shall  extend  of  what  shall  be 
"  found  due  to  such  morlpagee.  or  person  so  baring  security, 
"  for  principal,  interest,  and  costs,  and  that  the  surplus  of  the 
"  said  monies  (if  any)  be  paid  to  the  tnistee.  But  in  case  the 
"  monies  to  arise  from  such  sale  shall  be  insufficient  to  pay  and 
"  satisfy  what  shall  be  so  found  due  to  such  mortgagee  or 
"  person  so  having  security,  then  he  shall  be  entitled  to  prove 
"  aa  a  creditor  for  such  deficiency,  and  receive  dividends  there- 
"  on  ratcably  with  the  other  creditors,  but  so  as  not  to  disturb 
"  any  dividend  or  diridends  then  already  made." — "  The 
Bankruptcy  Rules,  187i>,"  r.  80. 

"  For  the  better  making  such  inquiry  and  taking  such  account, 
"  and  making  a  title  to  the  purchaser,  all  parties  may  be  ei- 
"  amined  by  the  Court  upon  interrogatories  or  otherwise  aa  it 
"  shall  think  fit,  and  shall  produce  iK'fore  the  Court  upon  osth 
"  all  deeds,  papers,  and  writings  in  their  respective  custody  or 
"  power,  relating  to  the  estate  or  efit^ta  of  the  bankrupt,  as  the 
"  Court  shall  direct."—"  The  Bankruptcy  Rules,  1870,"  r.  81. 

(2.)  Serondlij,  as  to  the  iinie,  mode,  and  costs  of  proving. 

The  time  and  mode  of  proving  debta  are  indicated  by  the 
following  rules  of  "The  Bankruptcy  Rules,  1870"  ; — 

"  A  creditor  may  prove  his  debt  at  any  duly  sommoned 
"  nieelirig  of  crcrlitors,  or  ul  any  time  before  the  meeting,  by 

delivering  or  sending  through  the  post  in  a  prepaid  l 
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"  A  company  or  other  body  incorporated  or  authorised  to  ^Proof  by  a 

'*  sue  may  prove  their  debt  by  an  agent,  according  to  the  form  ^^^^  ^™* 

"  in  the  schedule."—"  The  Bankruptcy  Rules,  1870,"  r.  69.  ^^' . 

A  form  of  affidavit  of  proof  of  debt  by  an  agent  of  a  company       ^2\. 

is  provided  (c).  mor^' 

The  trustee,  having  received  the  proofs,  decides  upon  them,         '.  ' .  * 

in  the  prescribed  manner,  and  may,  if  necessary,  administer  o/JJ^*},^ 

oaths (rf).     And  "The    Bankruptcy  Rules,    1870,"   provide  trustee  in 

that  : —  bankruptcy. 

"  A  creditor's  trustee  as  soon  as  may  be  after  his  appoint-  2%«  Bank- 
'^  ment,  and  after  the  receipt  of  a  proof  of  a  debt,  shall  examine  ruptcy  Rules, 
"  every  proof  and  the  grounds  of  the  debt,  and  in  writing  reject  1870,  r.  72, 
"  or  admit  it,  in  whole  or  in  part,  or  require  further  evidence 
"  in  support  thereof,  and  when  he  shall  admit  or  reject  any 
"  claim  he  shall  give  notice  thereof  in  writing  to  the  creditor, 
"  stating,  in  case  of  rejection,  the  grounds  thereof" — "  The 
Bankruptcy  Rules,  1870,"  r.  72. 

If  the  trustee  rejects  the  proof  he  must,  it  will  be  noticed, 
state  on  what  grounds  he  does  so.  And  it  is  apprehended  that, 
in  the  event  of  an  appeal  from  his  decision,  ne  is  precluded 
from  alleging  other  grounds  for  his  decision  than  those  first 
put  forward  by  him. 

AVhether  a  proof  be  rejected  or  allowed  the  following  rule  of  Trustee  to  file 
"  The  Bankruptcy  Rules,  1870,"  applies  :—  ^'^^t^**' 

"  The  trustee  shall,  within  seven  days  of  his  allowing  or  '^ 
"  disallowing  a  proo^  file  such  proof  with  the  registrar  with  a        *     i^^ 

memorandum  thereon  of  his  allowance  or  disallowance  there-  VS^^r  \\q 

of."— «  The  Bankruptcy  Rules,  1870,"  r.  118.  ' 

Not  only  must  the  trustee  file  the  proof  and  memorandum 
with  the  registrar,  in  accordance  with  the  rule  just  sot  out,  but 
he  must  also  on  the  first  of  every  month  send  to  the  registrar 
a  certified  list  of  all  proofe,  if  any,  tendered  diuring  the  month 
next  preceding,  distinguishing  in  such  list,  the  proofs  ad- 
mitted, those  rejected,  and  such  as  stand  over  for  further 

consideration  (e).  Before  election 

Before  a  trustee  in  bankruptcy  is  appointed  the  admission  °'  *™8*ee,  the 
and  disallowance  of  proofs  rest  with  the  registrar  in  his  capa-  SJ^iJI^Md 
city  of  trustee.     On  this  subject  "The  Bankruptcy  Rules,  decide  on 
1870,"  provide  as  follows : —  yalidity  of 

"  A  registrar  in  his  capacity  of  trustee  may  admit  proofs,  P"»^ 
"  and  upon  sufficient  cause  shown,  disallow  any  proof  to  which  Admiggionand 
"  objection  may  be  taken  at  the  first  or  any  other  meeting  of  ?f^®T^*^ 
"  creditors."—"  The  Bankruptcy  Rules,  1870,"  r.  70.  re^tw  wLg 

"  Where  a  trustee  has  been  appointed  by  the  creditors,  the  as  trustee. 

"  proo&  of  debts  that  have  been  received  by  the  registrar  shall  The  Banh- 

mptcy  Mules, 

..   ^  «      ^T    «.  Ib70,r.  70. 

Appendix  v.  Form  No.  34. 

32  &  33  Vict.  c.  71,  b.  25,  subeect.  (I),  post,  p.  1368. 
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^*  be  given  over  to  the  trustee,  but  the  registrar  shall  make  and 
"  file  a  list  of  such  proofs  on  the  proce^ings." — "  The  Bank- 
ruptcy Rules,  1870,'^  r.  71. 

As  regards  the  cost  of  making  proof  of  a  debty  this  must  be 
borne  by  the  creditor  unless  the  Court  make  a  special  order  to 
the  contrary.  "The  Bankruptcy  Rules,  1870,  contain  the 
following  rule  on  the  subject : — 

"  A  creditor  shall  bear  the  cost  of  making  proof  of  his  debt, 
"  unless  the  Court  shall  otherwise  specially  order,  and  no  part 
"  of  the  expense  of  any  competition  of  the  oflSce  of  trustee  AM 
"  be  paid  out  of  the  estate.*'—"  The  Bankruptcy  Rules,  1870," 
r.  127. 

(3.)  Thirdly^  as  to  the  expunging  of  proofs. 

If  the  trustee  has  improperly  admitted  a  debt,  he  may  apply 
to  the  Court  to  have  it  expunged,  "The  Bankruptcy  Rules, 
1870,"  pro\iding  that :  — 

"  If  at  any  time  after  the  admission  of  any  debt  by  the 
"  trustee  he  shall  have  reason  to  believe  that  such  debt  has 
"  been  improperly  admitted,  he  may  apply  to  the  registrar, 
"  upon  affidavit  setting  forth  the  facts,  for  a  day  to  be  appointed 
"  for  the  Court  to  consider  the  propriety  of  expunging  the 
"  proof  or  reducing  the  amount  thereof." — "  The  Bankraptcy 
Rules,  1870,"  r.  73. 

(4.)  Fourthly,  appeal  from  the  decision  of  a  trostee  in 
bankruptcy  respecting  proofs. 

The  decision  of  a  trustee  rejecting  a  proof  is  not  final,  for 
"  The  Bankruptcy  Rules,  1870,"  provide  that  :— 

"  Any  creditor  dissatisfied  with  the  decision  of  the  trustee  in 
"  respect  of  a  proof,  may,  within  fourteen  days  after  the  receipt 
"  of  the  notice  from  the  trustee,  apply  to  the  Court  to  vary  or 
"  reverse  the  decision,  and  the  creditor  shall  give  notice  to  the 
"  trustee  thereof  seven  days  before  the  day  so  fixed." — "  The 
Bankruptcy  Rules,  1870,"  r.  74. 
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CHAPTER  XII. 

THE  TRUSTEE  IN  BANKRUPTCY. 

It  is  proposed,  in  the  present  chapter,  to  treat  fully  of  the  Diviaion  of 
trustee  in  bankruptcy,  and  to  include  in  it  everything  relating  to  *^«  labject. 
this  oflScial.  Consequently  it  will  be  convenient  to  adopt  the 
following  arrangement  of  the  subject,  viz. : — I.  The  appointment 
and  remuneration  of  the  trustee  in  bankruptcy.  II.  The 
powers  of  the  trustee  in  bankruptcy.  III.  The  duties  of  the 
trustee  in  bankruptcy  ;  and  IV.  The  release  of  the  trustee  in 
bankruptcy. 


Section  I. — The  Appointment  and  Remuneration  of  the 

Trustee  in  Bankruptcy. 


It  hasahready  been  stated  (a)  that  the  proper  time  to  appoint  Trustee  shou 
a  trustee  in  bankruptcy  is  at  the  first  meeting  of  creditors.  **?J?^'J?J?^ 
On  this  subject,  "  The  Bankruptcy  Act,  1869 "  provides  as  meethig'S 

follows  : —  craditors. 

**  When  an  order  has  been  made  adjudging  a  debtor  bank-  y^  Bank- 
^^  rupty  herein  referred  to  as  an  order  of  adjudication,  the  pro-  ruptcy  Act, 
*'  perty  of  the  bankrupt  shall  become  divisible  amongst  his  1869,  s.  14. 
"  creditors  in  proportion  to  the  debts  proved  by  them  in  the 
'^  bankruptcy  ;  and  for  the  purpose  of  effecting  such  division 
*'  the  Court  shall,  as  soon  as  may  be,  summon  a  general  meeting 
^*  of  his  creditors,  and  the  creditors  assembled  at  such  meeting 
*'  shall  and  may  do  as  follows  : 

"  1.  They  shall,  by  resolution,  appoint  some  fit  person, 
"  whether  a  creditor  or  not,  to  fill  the  office  of 
^'  trustee  of  the  property  of  the  bankrupt  at  such 
*'  remuneration  as  they  may  from  time  to  time  de- 
*'  termine,  if  any  ;  or  they  may  resolve  to  leave  his 

(a)  AnU^  p.  1346. 
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"  appuinaneni   to   ihe   committee    of    tnqiection 
~  tereinafter  mentioned  : 

•*  2.  They  shalL  when  ther  appoint  a  trnstee,  by  reaolntion 
~  OecUin;  what  security  ia  to  be  given,  aod  to  whom, 
"  hy  the  per».'n  su  appointed,  befure  he  enters  on 
"  iitfice  of  trusceef^)  : 

"  3.  They  ghalL  by  reflation,  appoint  gome  other  fit 
''  peT»>n3  not  exceeding  five  in  nnmber,  and  being 
"  credilore.  qualified  to  vote  at  such  first  meeting  of 
"  creditors  as  is  in  this  Act  mentioned,  or  anthorised 
**  in  the  prescribed  form  by  creditors  n>  qualified  to 
"  vote,  to  form  a  committee  of  inspection  for  the 
"  purpose  of  superintending  the  administration  by 
'*  the  trustee  tif  the  lankrupc's  property  : 

"4.  They  may,  by  rtsolntiou.  give  directions  as  to  the 
"  manner  in  which  the  property  is  to  in'  adminis- 
"  tered  by  the  tnistee,  and  it  shall  be  the  duty  of 
**  the  trustee  to  conform  to  such  directions  unless 
"  the  Court  for  some  jnst  cause  otherwise  orders." — 
32  &  33  Vict.  c.  71,  s.  U. 
one  The  creditors,  as  appears  from  section  83  of  "  The  Bank- 
■mi'*    mptfiy  Act,  18Ca,"  (uhich  will  presently  be  set  out  in  full) 


may  appoint  several  persons  to  be  trustees. 

The  appointment  of  a  trustee  is  made  by  passing  an  ordinaTy 
resolution  ic). 

If  the  creditors  do  not,  in  due  course,  appoint  a  trostee,  the 
bankruptcy  may  l»  annulled.  On  this  subject  "The  Bani- 
ruptcT  Act,  18(i9."  proridea  as  follows : — 

"  But  if,  at  such  meetin<;  of  creditors,  or  at  some  adjonm- 
"  ment  thereoti  no  trustee  is  appointed,  by  reason  of  the  pre- 
■'  6crilx:d  '|Uonim  not  being  present,  or  for  any  other  reason 
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"  of  the  property  of  the  bankrupt.  The  creditors 
"  may  also  appoint  persons  to  act  as  trustees  in 
"  succession  m  the  event  of  one  or  more  of  the 
"  persons  first  named  declining  to  accept  the 
"  office  of  trustee  : 

"  (2.)  If  any  vacancy  occnr  in  the  office  of  trustee  by 
"  death,  resignation,  or  otherwise,  the  creditors 
''  in  general  meeting  shall  fill  np  such  vacancy, 
and  a  general  meeting  for  the  purpose  of  filling 
up  such  vacancy  may  be  convened  by  the  con- 
'^  tinning  trustee,  if  there  be  more  than  one, 
"  or  by  the  registrar  on  the  requisition  of  any 
"  creditor : 

"  (3.)  I^  through  any  cause  whatever,  there  is  no  trustee 
'^  acting  during  the  continuance  of  a  bankruptcy, 
"  the  registrar  of  the  Court  for  the  time  being 
*'  having  jurisdiction  in  the  bankruptcy  shall  act 
'^  as  such  trustee  : 

"  (4.)  The  Court  may,  upon  cause  shown,  remove  any 
"  trustee.  The  creditors  may,  by  special  resolii- 
'^  tion  at  a  meeting  specially  called  for  that 
"  purpose,  of  which  seven  days  notice  has  been 
"  given,  remove  the  trustee  and  appoint  another 
"  person  to  fill  his  office,  and  the  Court  shall  give 
"  a  certificate  declaring  him  to  be  the  trustee  : 

"  (5.)  If  a  trustee  be  adjudged  bankrupt,  he  shall  cease 
"  to  be  trustee,  and  the  registrar  shall,  if  there 
"  be  no  other  trustee,  call  a  meeting  of  creditors 
"  for  the  appointment  of  another  trustee  in  his 
"  place : 

"  (6.)  The  property  of  the  bankrupt  shall  pass  from 
"  trustee  to  trustee,  including  imder  that  term 
"  the  registrar  when  he  fills  the  office  of  trustee, 
"  and  shall  vest  in  the  tnistce  for  the  time  being 
"  during  his  continuance  in  office,  without  any 
"  conveyance,  assignment,  or  transfer  whatever  : 

"  (7.)  The  trustee  of  a  bankrupt  may  sue  and  be  sued  by 
"  the  official  name  of  *  the  trustee  of  the  pro- 
perty of  a  bankrupt,'  inserting  the 
name  of  the  bankrupt,  and  by  that  name  may 
hold  property  of  every  description,  make  con- 
tracts, sue  and  be  sued,  enter  into  any  engage- 
''  ments  binding  upon  himself  and  his  successors 
"  in  office,  and  do  all  other  acts  necessary  or 
"  expedient  to  be  done  in  the  execution  of  his 
"  office : 

'*  (8.)  The  certificate  of  appointment  of  a  trustee  shall,  for 
"  all  purposes  of  any  law  in  force  in  any  part  of 
"  the  British  dominions  requiring  registration, 
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"  enrolment,  or  recording  of  conveyances  or  aa- 
"  flignmenta  of  property,  be  deemed  to  be  a 
"  conveyance  or  aasignment  of  property,  and 
"  may  be  registered,  enrolled,  and  recorded  ac- 
"  cordingly  : 

"  (9.)  All  acts  and  things  by  this  Act  authorized  or  re- 
"  quired  to  be  done  by  or  to  the  r^atrar  may  he 
"  done  within  the  diatrict  of  each  Conrt  having 
"  jurisdiction  in  Ijaukmptcy  by  or  to  the  r^istrw 
"of  that  Court : 

"(10.)  Any  member  of  the  committee  of  inspection  may 
"  resign  his  office  by  notice  in  writing  signed  l^ 
"  him,  and  delivered  to  the  trustee  : 

"(11.)  The  creditors  may  by  resolution  fii  the  quomm  re- 
"  quired  to  be  present  at  a  meeting  of  the  com- 
"  mittee  of  inspectinn  : 

"  (12.)  Any  member  of  the  committee  of  inspection  may 
"  also  be  removed  by  a  special  resolution  at  any 
"  meeting  of  creditors  of  which  the  prescribed 
"  notiee  Eae  been  given,  stating  the  object  of  the 
"  meeting ; 

"(13.)  On  any  vacancy  occurring  In  the  office  of  a  member 
"  of  the  committee  of  inspection  by  removal, 
"  death,  resignation,  or  otherwise,  the  trustee 
"  shall  convene  a  meeting  of  creditors  for  the 
"  purpose  of  filling  up  such  vacancy  : 

"  (14.)  The  continuing  members  of  the  committee  of  in- 
"  Bpectiou  may  act,  notwithstanding  any  vacancy 
"  in  their  body  ;  and  when  the  number  of  mem*' 
"  hers  of  the  committee  of  inspection  is  for  the 
■'  time  lieing  less  than  five,  tlie  creditors  may 
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The  trustee  having  been  appointed,  the  resolutions   men-  ^?^^^^ 

tioned  in  subsects.  2  and  3  of  sect.  14  (/)  should  be  passed,  but  ^^ySJ^udi 

an  omission  to  do  so  does  not  invalidate  the  resolution  by  which  his  seciirity 

the  trustee  is  appointed.    On  this  subject  "  The  Bankruptcy  not  fixed  by 

Rules,  1870,"  provide  as  follows  :—  resolution. 

"  Omission  to  pass  a  resolution  under  sub-section  two  or  three  The  Bank- 

of  section  fourteen  of  the  Act  shall  not  invalidate  the  appoint-  ruptcy  Rules, 

ment  of  a  trustee,  and  where  no  security  has  been  specified  to  ^®^^»  **•  ^^• 
"  be  given  by  the  trustee,  he  shall  be  deemed  to  be  personally 
"  responsible,  in  the  performance  of  the  duties  of  his  office,  to 
"  the  extent  of  the  value  of  the  property  of  the  bankrupt." — 
"  The  Bankruptey  Rules,  1870,"  r.  106  (g), 

"  Where,  at  the  first  meeting  or  any  adjournment  thereof,  the  Sureties  for 

"  creditors  shall  resolve  that  one  or  more  named  persons  shall  trustee  ac- 

"  be  accepted  as  the  sureties  of  the  trustee,  it  shall  not  be  neces-  ^Jjfj^  ^  ^, 

"  sary  for  the  said  persons  to  justify  their  sufficiency."— "  The  ^-^y 

Bankruptoy  Rules,  1870,''  r.  107.  their  suffi- 

The  appointment  of  the  trustee  does  not,  however,  date  from  cien<!y. 

the  passing  of  the  resolution  by  the  creditors,  but  from  the  date  The  Bank- 

of  the  certificate  of  the  Court  declaring  his  appointment.    For  ru^cy  Rules, 

The  Bankruptey  Act,  1869,"  provides  that :—  1870,  r.  107. 

'^  The  appointment  of  a  trustee  shall  be  reported  to  the  Court,  Appointment 

and  the  Court,  upon  being  satisfied  that  the  requisite  security  ^*™'*®®^* 

"  has  been  entered  into  by  him,  shall  give  a  certificate,  de-  ^^^^^n^ 

"  daring  him  to  be  trustee  of  the  bankruptoy  named  in  the  ^  certificate  of 

"  certificate,  and  such  certificate  shall  be  conclusive  evidence  of  appointment 

**  the  appointment  of  the  trustee,  and  such  appointment  shall  giv«n  ^  ^im. 

"  date  from  the  date  of  the  certificate.    When  the  registrar  The  Bank- 

"  holds  the  office  of  trustee,  or  when  the  trustee  is  changed,  a  rwptcy  Acty 

"  like  certificate  of  the  Coiurt  may  be  made  declaring  the  person  18^^>  *•  I®- 
"  therein  named  to  be  trustee,  and  such  certificate  rfiall  be  con- 
"  elusive  evidence  of  the  person  therein  named  being  trustee." 
—32  &  33  Vict.  c.  71,  s.  18. 

In  accordance  with  the  terms  of  this  section  is  the  following  The  certificate 

rule  of  "  The  Bankruptcy  Rules,  1870  "  : —  wiU  be  giyen 

"  Immediately  upon   the   appointment  of  a   trustee  being  ^  ^^^^  '^^ 

"  reported,  the  Court  shall  give  to  the  trustee  a  certificate  de-  ^^  secSfty^  if 

"  claring  him  to  be  the  trustee,  provided  he  has  given  such  any,  required 

"  security,  if  any,  as  may  have  been  required  by  the  creditors."  of  him. 

— "  The  Bankruptey  Rules,  1870,"  r.  105.  The  Bank- 

A  form  of  report  is  provided  (A).     Likewise  a  form  of  cer-  ruptcy  Rules, 

tificate  (i).  1870,  r.  105. 

The  certificate  delivered  to  the  trustee  is  deemed  for  certain  Form  of  report 

purposes  to  be  a  conveyance  or  assigiunent  of  property,  as  andofcertifi- 

[/)  AnUf  p.  1360. 

For  Buies  r^latire  to  security,  see  ante,  p.  1317  et  $eg. 
Appendix  V.  Form  No.  38. 
Appendix  V.  Form  No.  41. 

4  3  2 


COUNTY   COURT    PRACTICE. 


[Bx.  YI- 


c«rtifiat«  of 
BppiHntiiunt  t 
operate  u  a 
coaTejauee  oc 


yngertj. 

The  Bank- 
ruptcy Act, 
18J9, 1.  83, 
>aU.  (8). 
Wbere  Ihe 
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ruptcy Bniea, 
1870,  r.  111. 


appears  from  the  following  provisiun  of ' '  The  Bankrnptcy  Act, 
1869":  — 
,  "  The  certiScate  of  appointment  of  a  trustee  shajl,  for  bH 
"  purposes  of  any  law  iti  force  in  any  part  of  the  BritiBb  do- 
"  minions  re.|uirin!:;  registration,  enrolment,  or  recordiag  of 
"  conveyances  or  assignments  of  property,  be  deemed  to  be  a 
"  conveyance  or  aseignmentof  property,  and  may  be  regiatered, 
"  enrolled,  and  recorded  accoraingly. — 32  &  Si  Vict,  c.  71, 
B.  83,  subject,  (ft.)  (k). 

It  is  to  be  noticed  that  the  trustee  is  required,  before  enter- 
ing on  the  duties  of  his  office,  to  give  security  (0-  When, 
howover,  the  office  of  trustee  is  filled  by  the  registrar  of  the 
Court,  this  is  not  exacted.  On  this  subject  "  The  Bankruptcy 
Rules,  1870,"  provide  as  follows  : — 

"  Where  the  registrar  is  trnstec  of  the  property  of  a  bantcmpt 
"  by  reason  of  there  being  uo  trustee  acting  during  the  bank- 
"  ruptcy,  he  shall  not  be  required  to  give  security,  but  hit 
"  accounts  sliall,  if  there  be  no  committee  of  inspection,  be 
"  audited  by  the  comptmller  or  treasurer  of  the  Court  or  other 
"  person  acting  as  treasurer,  according  as  the  proceeding  is  in 
"  tiie  London  Bankruptcy  Court  or  the  County  Court," — "The 
Bankruptcy  Rules,  1870,"  r.  128. 

The  appointment  of  the  trustee  I>eing  completo,  notice  thereof 
must  be  given  in  accordance  with  the  following  rule  of  "  The 
Bankruptcy  Rules,  1870"  :— 

"  Notice  of  the  appointment  of  the  trustee,  and  of  the  day 
"  for  the  public  examination  of  the  bankrupt,  shall  be 
"  gazetted  forthwith,  and  be  inserted  in  one  local  paper  by  the 
"  trustee,  and  he  shall  send  a  copy  of  the  notice  to  each 
"  creditor,"— " The  Bankruptcy  Rules,  1870,"  r.  111. 
A  form  of  notice  to  be  inserted  in  the  Gazette,  as  required  bj 


«< 
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fonn  of  minutes  to  be  kept  at  this  meeting  is  provided  (p).  fill  vacancy 
And  there  is,  likewise,  a  form  of  report  and  certificate  of  ap-  i"  office  of 
pointment  of   trustee  to  fill  a   vacancy  caused  by  a   resig-  *™8*<^- 
nation  (q). 

It  sometimes  happens  that  the  vacancy  in  the  ofiice  of  trustee  Effect  of 
is  not,  for  some  reason,  filled  up.    Wlien  this  is  the  case,  the  vacancy  in 
Court  may  either  carry  on  the  bankruptcy  with  the  aid  of  the  ?®^  t^^™"" 
registrar  as  trustee,  or  annul  the  order  of  adjudication,  as  it  fiiied^np.  ^^ 
thinks  just  (r). 

"The  Bankruptcy  Rules,  1870,"  provide  that : —  Vacancy  in 

"  Where  in  consequence  of  a  bankruptcy  being  closed,  or  of  office  of  trus- 
"  a  vacancy  in  the  office  of  trustee,  the  registrar  becomes  trus-  tee  not  to 
"  tee,  the  attorney  (if  any)  who  has  theretofore  acted  in  the  cause  change 
"  matter  of  the  bankruptcy  shall  not  be  changed  unless  the      «'*>c»*<»''- 
Court  shall  by  order,  setting  forth  the  reasons  for  the  change,   ^^  Bank- 
otherwise  direct."— "  The  Bankruptcy  Rules,  1870,"  r.  115.     ?8^'^^e* 
If  a  trustee  becomes  a  bankrupt,  he,  ipso  facto,  ceases  to  be  >  *■•  n  • 

trustee.    On  this  subject  "  The  Bankruptcy  Act,  18G1>,"  enacts  J>i«l«alifi<»- 

^^^  ' —  who  is  bank- 

"  If  a  tnistee  be  adjudged  bankrupt,  he  shall  cease  to  be  rupt  to  act. 
"  trustee,  and  the  registrar  shall,  if  there  be  no  other  trustee,  if  trustee  be 
"  call  a  meeting  of  creditors  for  the  appointment  of  another  adjudged 
"  trustee  in  his  place."— 32  &  33  Vict.  c.  71,  s.  83,  sub-s.  (5.)     oanknipt, 

The  trustee  is  liable,  upon  cause  shown,  to  be  removed.  On  b^^^*"^*^ 
this  subject,  "The  Bankruptcy  Act,  1869,"  provides  as  inhSfplace. 
follows  : —  jT^^  Bank- 

"  The  Court  may,  upon  cause  shown,  remove  any  trustee,  rnptcy  Act, 
"  The  creditoi-s  may,  by  special  resolution  at  a  meeting  1869, «.  83, 
"  specially  called  for  that  purpose,  of  which  seven  days  notice  sub-s.  (5). 

has  been  given,  remove  the  trustee,  and  appoint  another  Theremoyal 

person  to  fill  his  office,  and  the  Court  shall  give  a  certificate  of  trustees. 
'  declaring  him  to  be  the  trustee."— 32  &  33  Vict.  c.  71,  s.  83,  The  Bank- 
'  sub-sect.  (4.)  («).  ^^''V^ll  ^^, 

The  practice  in  regard  to  the  removal  of  a  trustee  is  specified  ^®^^'  *•  ^^ 
by  the  following  rule  of  "  The  Bankruptcy  Rules,  1870  ^'  :—      *''^*;  W- 

"  Where  a  creditor  desires  a  meeting  of  creditors  to  be  held  ^"^^ce  in 
"  to  remove  a  trustee  or  a  member  of  the  committee  of  inspection,  ^^^^  the 
'*  he  shall  apply  to  some  member  of  the  committee  of  inspec-  remoyal  of  a 
"  tion  to  specially  summon  a  meeting  for  that  purpose,  and  for  trustee. 
'*  the  purpose  of  appointing  another  person  to  fill  the  office,  by  The  Bank- 
'*  sending  a  notice  to  each  creditor  seven  days  before  the  meet-  ruptcy  Rules, 

ing  is  to  be  held  ;  and  where  such  member  refuses  to  summon  1870,  r.  120. 

a  meeting,  or  there  is  no    committee    of  inspection,  the 

creditor  may  apply  to  the  Court  upon  an  affidavit  stating 


'p)  Appendix  V.  Form  No.  47. 

[q)  Appendix  V.  Form  No.  48. 

rr)  Sect.  84,  ante,  p.  1346. 

[n)  This  section  is  set  out  in  fuU,  anU,  pp.  1360—1362. 
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"  specificiilly  the  facts  which  would  appear  to  jnstiiy  the  re- 
"  moval  of  Bach  trustee  or  a  member  of  the  committee  of 
"  inspection,  and  the  Court  may  direct  tlie  registrar  to  snnmion 
"  a  meeting  accordingly,  or  if  it  tiiink  tit  may  direct  notice  to 
"  be  given  to  the  trustee  to  show  cause  why  the  Court  shonld 
"  not  rcmoTe  him,"—"  The  Bankruptcy  Rules,  1870,"  r.  120. 

The  following  rule  of  "The  Bankruptcy  Rules,  1870,"  indi- 
cates what  is  to  i>c  the  conduct  of  a  trustee  on  his  removal : — 

"  Where  a  truHtee  shiill  resign,  or  be  removed  from  his 
"  office,  he  shall,  within  four  days  thereafter,  render  to  the 
"  registrar,  to  be  filed  with  the  proceedings,  an  account  in 
"  i\Titiiig  showing  what  he  has  done  while  trustee,  and  shall 
"  duly  account  for  all  monies  or  i>roperty  of  the  bankrupt.  If 
"  he  do  not  comply  with  these  renuisitions  within  the  pre- 
"  scribed  time,  the  Court  shall  enforce  obedience  thereto. — 
"  The  Bankruptcy  Rules,  1870,"  r.  12(i. 

We  will  pass  on  to  the  subject  of  the  rpmvneralion  of  trus- 
tees in  banlcruptcy. 

"  The  Bankruptcy  Act,  180!),"  provides,  as  we  have  already 
seen  (0,  that  the  trustee  shall  receive  such  remuneration  as  the 
creditors  may  from  time  to  time  determine  (/). 

Where,  however,  no  remuneration  is  voM,  hia  costs  and  ex- 
penses are  defrayed  in  the  manner  pointed  out  by  the  following 
rule  of  "  The  Bankruptcy  Rules,  1 870  "  :— 

"  AVhere  no  remuneration  haa  been  voted  to  a  trustee,  he 
"  shall  be  allowed  out  of  tlie  bankrupt's  estate  such  proper 
"  costs  and  expenses  as  may  be  incurred  by  him  in  or  about 
"  the  proceedings  of  the  bankruptcy  as  the  taxing  master  or 
"  registrar  shall  allow." — "  The    Bankruptcy    Rules,   1870," 
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spection,  appoint  a  solicitor  or  other  agent  (u).    But  where  the  Trurtee  ia  not 

trustee  in  bankruptcy  is  himself  a  solicitor y  he  majr  make  a  ***,?^^°^.*u 

special  contract  as  to  his  remuneration.   On  this  subject  "The  OTtcomratof 

•Bankruptcy  Act,  1869,"  provides  as  follows  : —  committee  of 

"  A  trustee  shall  not,  without  the  consent  of  the  committee  inapection, 

"  of  inspection,  employ  a  solicitor  or  other  agent ;  but  where  ^!**  ^^®  " 

"  the  trustee  is  himself  a  solicitor  he  may  contract  to  be  paid  g^JS^^^e 

"  a  certain  sum  by  way  of  per-centage  or  otherwise  as  a  remu-  may  make 

"  neration  for  his  services  as  trustee,  including  all  professional  special  con- 

"  services,  and  any  such  contract  shall,  notwithstanding  any  *«"^  as  to 

"  law  to  the  contrary,  be  lawful."— 32  &  33  Vict.  c.  71,  s.  29.  re'«^«'»*»o'^ 

Where  a  trustee  resigns,  dies,  or  is  removed,  prior  to  obtain-  ^'**  Bail- 
ing his  release^  his  remuneration  is  provided  for  in  the  manner  r^^(f^  oq 
indicated  by  the  following  rule    of  "  The  Bankruptcy  Rules,  ^^^^'  *'  ^^* 

1870  "  • Remuneration 

"  Where  a  trustee  resigns,  dies,  or  is  removed  prior  to  ob-  ^eJi^  to  act 
taining  liis  release,  the  creditors  shall  determine  what,  if  any,  prior  to  ob- 
remuneration  shall  be  paid  for  the  services  which  he  may  taining  his 

"  have  rendered."—"  The  Bankruptcy  Eules,  1870,"  r.  121.       '«*«*»«• 

The  Bank- 
ruptcy Rules, 
1870  r  121 

Section   II.— The   Powers  of   the  Trustee  in  Bank-        '  ' 

RUPTCY. 

Some  of  the  powers  of  the  trustee  in  bankruptcy  cannot  be  Certain  powers 
conveniently  considered  apart  from  his  duties.    Such  powers  possessed  by 
will  not,  therefore,  be  noticed  in  this  section.    There  are,  how-  Jj^truptcy. 
ever,  certain  other  powers  of  a  different  character,  to  which 
attention  will  now  be  called. 

It  may  be  as  well,  at  the  outset,  to  state  that  the  trustee  of  a  The  trnstee 
bankrupt  possesses  an  official  name  by  which  he  may  sue  and  be  ™*y  !^®k"i1* 
sued,  hold  property,  and  generally  transact  his  official  business,  official  Mme" 
On  this  subject  "The  Bankruptcy  Act,  1869,"  provides  as  and  hold     ' 

follows  : —  property 

"  The  trustee  of  abankmpt  may  sue  and  be  sued  by  the  official  thereby. 

"  name  of  *  the  trustee  of  the  property  of  a  bankrupt,'  ^^  Bank- 

"  inserting  the  name  of  the  bankrupt,  and  by  that  name  may  V^^  '^fl' 

"  hold  property  of  every  description,  make  contracts,  sue  and  ^j*  Ji  ®^» 

be  sued,  enter  into  any  engagements  binding  upon  himself  and        *'  ^  '" 

his  successors  in  office,  and  do  all  other  acts  necessary  or 
"  expedient  to  be  done  in  the  execution  of  his  office." — 32 
&  33  Vict.  c.  71,  8.  88,  sub-sect.  7  (x). 

We  will  now  notice  certain  general  powers  which  are  con-  Powers  of 

ferred  upon  the  trustee  in  bankruptcy  by  "  The  Bankruptcy  tnwtee  of 

Act,  1869."    In  doing  so,  it  will  be  ajs  well  to  set  out,  (1.)  *^°  ^^ 
Powers  which  the  trustee  in  bankruptcy  may  exercise  without 


It 


t^ 


32  &  33  Vict.  0.  17,  b.  29,  infra. 

This  section  is  set  out  in  fuU  at  pp.  1360—1362. 
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the  sanction  of  the  committee  of  inspection  ;  and  (2.)  PoTtere 
which  the  trustee  may  exercise  la'th  the  sanction  of  the  com- 
mittee of  inspection. 
{!.)  Bnnine-  (1.)  First,  OB  to  the  powers  wliich  the  trustee  in  banlmiptcy 

"^"'  "^v  k  ™^y  exercise  u-itkmil  the  sanction  of  the  committee  of  inspec* 
[^^J^'^''  tion.  On  this  subject  "  The  Bankruptcy  Act,  1869,"  providffl 
bankruptey         as  follows  : — 

mar  exetdM  "  Subject  to  the  pro^isiuns  of  this  Act,  the  truBtfie  shall  have 

tFifAntf  «aiie-      "  power  to  do  the  following  things  :— 

mttta«  ^  "  ('-^  '^'^  receive  and  decide  upon  proof  of  debts  in  the 

intpeetion.  "  prescribed  manner,  and  for  such  pnrpoee  to 

TKt  BaiJt-  "  administer  oaths ; 

ivftty  Ad,  "  (2.)  To  carry  on  the  business  of  the  bankmpt,  so  far  as 

1869,  $.  26.  "  may  he  necessary  for  the  beneficial  winding  np 

"  of  the  same  : 
"  (3.)  To  bring  or  defend  any  action,  snit,  or  other  legal 
"  proceeding  relating  to  the  property  of  the 
"  bankrupt : 
"  (4.)  To  deal  with  any  property  to  which  the  bankmpt 
"  is  beneficially  entitled  as  tenant  in  tail  in  the 
"  same  manner  as  the  bankrupt  might  hare  dealt 
"  with  the  same  ;  and  the  sections  fifty-aii  to 
"  seventy-three  (both  inclusive)  of  the  Act  of  the 
"  session  of  the  third  and  fomth  years  of  the 
"  reign  of  King  William  the  Fourth  (chapter 
"  scyenty-fuur),  '  for  the  abolition  of  fines  and 
"  recoveries  and  for  the  snbstitntioQ  of  more 
"  simple  modes  of  assurance,'  sliall  extend  and 
"  apply  to  proceedings  in  bankruptcy  under  thiB 
"  Act,  as  if  those  sections  were  here  re-enacted, 
"  and  made  applicable  in   terms  to  such  pro- 
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**  (8.)  To  prove,  rank,  claim,  and  draw  a  dividend  in  the 
"  matter  of  the  bankruptcy  or  sequestration  of 
"  any  debtor  of  the  bankrupt."— 32  &  83  Vict, 
c.  71,  8.  25. 

It  is  to  be  noticed,  that  sub -section  3  of  the  above  section  Where  the 
empowers  the  trustee  to  bring  or  defend  any  action,  &c.,  relating  ^"^gtee  may 
to  the  property  of  the  bankrupt.    Wien  the  bankrupt  is  a  ^^®°^ht^ 
member  of  a  partnership  firm,  the  trustee,  with  the  authority  own  name  and 
of  the  Court  and  the  consent  of  the  creditors,  may  commence  in  that  of . 
such  an  action  in  his  own  name  and  in  that  of  the  bankrupt's  bankrupt's 
partner.     "  The  Bankrui)tcy  Act,  18Gi),"  on  this  subject  pro-  v^^^^- 
-sides  as  follows  : — 

Where  a  member  of  a  partnership  is  adjudged  bankrupt,  The  Bank- 

the  Court  may  authorise  the  trustee,  with  consent  of  the  ruptcy  Act, 

creditors,  certified  by  a  special  resolution,  to  commence  and  ^^^t  «•  105. 

prosecute  any  action  or  suit  in  the  names  of  the  trustee  and 
**  of  the  bankrupt's  partner  ;  and  any  release  by  such  partner 
"  of  the  debt  or  demand  to  which  the  action  or  suit  relates 
"  shall  be  void  ;  but  notice  of  the  application  for  authority  to 
"  commence  the  action  or  suit  shall  be  given  to  such  partner, 
"  and  he  may  show  cause  against  it,  and  on  his  application  the 
"  Court  may,  if  it  thinks  fit,  direct  that  he  shall  receive  his 
"  proper  share  of  the  proceeds  of  the  action  or  suit,  and  if  he 
"  does  not  claim  any  benefit  therefrom,  he  shall  be  indemnified 
"  against  costs  in  respect  thereof  as  the  Court  directs." — 32  & 
33  Vict.  c.  79,  s.  105. 

As  regards  sub-section  r>  of  section  25,  it  is  observable  that  it  Conveyances, 
enables  the  trustee  "  to  execute  all  powers  of  attorney,  deeds,  &c.,  by  trns- 
"  and  other  instruments  expedient  or  necessary  for  the  purpose  *f®  exempt 
"  of  carrying  into  effect  the  provisions  of  this  Act."    A  suDse-  ^^  "**™^ 
quent  section  of  "The  Bankruptcy  Act,  1869,"  would  appear  rm^^  ^ 
to  exempt  all  such  deeds,  &c.,  from  stamp  duty.    The  section  ^wptcvAct 
referred  to  is  as  follows  : —  1869  «.  113. 

"  Every  deed,  conveyance,  assignment,  surrender,  admission,  ' 
"  or  other  assurance  relating  solely  to  freehold,  leasehold,  copy- 
"  hold,  or  customary  property,  or  to  any  mortgage,  charge,  or 
"  other  incumbrance  on,  or  any  estate,  right,  or  interest  in,  any 
"  real  or  personal  property  which  is  part  of  the  estate  of  any 
"  bankrupt,  and  which,  after  the  execution  of  such  deed,  con- 
"  veyance,  assignment,  surrender,  admission,  or  other  assurance, 
"  either  at  law  or  in  equity,  is  or  remains  the  estate  of  the 
"  bankrupt  or  of  the  trustee  under  the  bankruptcy,  and 
"  every  power  of  attorney,  proxy,  paper,  writ,  order,  certifi- 
**  cate,  affidavit,  bond,  or  other  instrument  or  writing  relating 
"  solely  to  the  property  of  aiiy  bankrupt,  or  to  any  proceeding 
"  under  any  bankruptcy,  shall  be  exempt  from  stamp  duty 
*'  (except  in  respect  of  fees  under  this  Act)." — 32  &  83  Vict, 
c.  71,  s.  113. 

It  is  also  to  be  noticed  that  sub-section  6  of  section  25  em-  Assignee  of 
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powers  the  trustee  to  sell  aU  tlie  property  of  the  banknipt 
ineluding  chogcs  in  octioD,  such  as  book  debts.  Now  legal 
choscH  in  action  were  not  formerly  aasigiiable,  though  the  law 
has  in  this  resix;et  been  ainctuluU  iiy  "The  Judiutbure  Act, 
1873"  (y).    Consequently,  in  order  tlmt  the  aesigTunciit  of  snch 

Sroperty  should  have  legal  eifcct,  it  was  provided  by  "The 
bankruptcy  Act,  18UH,"  Uiat — 

"  Any  person  to  whom  anything  in  action  belonging  to  the 
"  bankrupt  is  assigned  in  pursuance  of  this  Act  may  In-ing  or 
"  defend  any  action  or  snit  relating  to  such  thing  in  action  in 
"  his  own  name."— 32  &  33  Vict.  c.  71,  s.  Ill  («). 

(2.)  In  the  second  place  we  will  indicaUi  the  powers  which 
the  trustee  may  exercise  with  the  sanction  of  the  committee  of 
inspeetiou.  On  this  subject  "The  Bankruptcy  Act,  1869," 
enacts  that — 

"  The  trustee  may,  with  the  sanction  of  the  comoiittee  of 
"  inspection,  do  all  or  any  of  the  following  things  : — 

"(1.)  Mortgage  or  plc<lge  any  part  of  the  property  of  the 
"bankrupt  for  the  purpose  of  raising  money  for 
"  the  payment  of  his  debts : 
"  (2.)  Refer  any  dispute  to  arbitration,  compromise  all 
"  debts,  claims,  and  liabihtiea,  whether  present 
"  or  future,  certain  or  contingent,  liquidated  or 
"  unliquidated,  subsisting  or  suppoeed  to  BubsiBt 
"  between  the  bankrupt  and  any  debtor  or 
"  person  who  may  have  incnrred  any  liability 
"  to  the  bankrupt,  upon  the  receipt  of  such  Bons, 
"  payable  at  sucn  times,  and  generally  npon  sndi 
"  terms  as  may  be  agreed  npon  : 
'  (3.)  Make  such  compromise  or  other  arrangement  «8 
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"  The  sanction  given  for  the  purposes  of  this  section  may  be  a 
*'  general  permission  to  do  all  or  any  of  the  above-mentioned 

things,  or  a  permission  to  do  all  or  any  of  them  in  any  specified 

case  or  cases."— 32  &  33  Vict.  c.  71,  s.  27. 


it 


Section  III. — Duties  of  the  Trustee  in  Bankruptcy. 

Before  referring  specifically  to  the  various  duties  devolving  Comptroller 
upon  a  trustee  in  bankruptcy,  it  may  be  as  well  to  point  out  *<?  **^®  ^' 
generally  that  his  faithful  performance  of  them  is,  as  far  as  ^J^^^^f 
|)088ible,  insured,  by  subjecting  him  to  the  control,  not  only  of  trustee,  and 
the  committee  of  inspection  {a\  but  also  of  an  official  called  to  inquire  into 
"  The  Comptroller  in  Banki-uptcy  "  {h).    On  this  subject,  "  The  complainta 
Bankruptcy  Rules,  1870,"  pro\nde  as  follows  :—  '^'^  ***"^ 

"  The  comptroller  shall  take  cognizance  of  the  conduct  of  ^^  BafUc- 
"  trustees,  and  in  the  event  of  any  trustee  not  faithfully  per-  VSf^^^' 
"  forming  his  duties,  and  duly  observing  all  the  requirements       '  '  *"' 
**  impost  on  him  by  statute,  rules,  or  otherwise,  relative  to  the 
"  performance  of  his  duties,  or  in  the  event  of  any  complaint 
"  being  made  to  the  comptroller  by  any  creditor  in  regard 
''  thereto,  he  shall  inquire  into  the  same,  and,  if  not  satia&ed 
"  with  the  explanation  given,  he  shall  report  thereon  to  the 
"  Court,  which  after  hearing  the  trustee  may  remove  him  from 
"  his  office,  or  otherwise  m^e  such  order  in  the  matter  as  the 
"  justice  of  the  case  may  require." — "  The  Bankruptcy  Rules, 
1870,"  r.  251. 

In  order  that  the  comptroller  may  effectually  acquit  himself  Comptroller 
of  his  office  he  is  empowered  to  require  the  trustee  to  answer  »^y  req^re 
any  inquiry  which  he  may  think  proper,  from  time  to  time,  to  ^|^  ^y 
put  to  him  in  relation  to  the  bankruptcy,  and  may  apply  ,to  inquiry  ad- 
thc  Court  for  the  trustee's  examination  upon  oath.     On  this  dressed  to 
subject,  "  The  Bankruptcy  Act,  1860,"  provides  as  follows  : —     him,  and 

"  The  comptroller  may  at  any  time  require  any  trustee  to  ?^*^  order 

..  ^.        .  1     I.      u*       •         f  i.'        i.  T-     1      for  his  exami- 

"  answer  any  inquiry  made  by  him  m  relation  to  any  bank-  nation  on 

"  ruptcy  in  which  such  trustee  is  engaged,  and  may,  if  he  think  oath. 

"  fit,  apply  to  the  Court  to  examine  on  oath  such  trustee  or  any  j^^  Bank- 

**  other  person  concerning  such  bankruptcy  ;  he  may  also  direct  ruptcy  Act, 

"  a  local  investigation  to  be  made  of  the  books  and  vouchers  of  1869,  s.  58. 
*'  the  trustees."— 32  &  3;3  Vict.  c.  71,  s.  58. 

Let  us  now  proceed  to  examine  the  various  duties  devolving  General  enu- 

upon  a  trustee  in  bankruptcy.  meration  of 

In  pointing  out  such  of  the  duties  of  a  trustee  in  bank-  **^1^^°^ 
niptcy  as  can  be  sqyaraiely  dealt  with,  we  will  consider  them  in 
the  following  order  : — (1.)  Taking  possession  of  the  bankrupt's 
property ;  (2.)  Getting  in  the  banknipt's  outstanding  property  ; 

(a)  Ante,  p.  1370. 

{b)  Ante,  p.  1273;  and  see  poet,  32  &  33  Yict.  c.  71,  s.  56. 
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(3.)  AdminiBtration  of  the  lianknipt's  projierty  ;  (4.)  Payment 
of  monks  rcueivcd,  by  tbc  tntstee,  into  the  bank  ;  (5.)  The 
truBtee'8  duty  in  rc^^ard  to  keeping  books  and  rendering 
accotnits. 

(1.)  /Vrs/,  as  refjarda  the  trustee's  duty  to  take  poBseBsion  of 
the  bankrupt's  jiroperty. 

We  have  already  seen  (c)  how,  on  adjudication,  the  property 
of  the  liankrupt  ^esU  in  the  registrar,  who,  until  the  appoint- 
ment of  tlie  trustee  in  bankruptcy,  fills  his  place  (i^.  And  it 
lias  also  iKicn  jwinteil  out  irliiil  projierli/  thus  passes  fh>m  the 
bankrupt  to  the  registrar  (f).  It  is,  therefore,  sufficient  now  to 
ohsenx'  that  all  the  property  which,  in  the  first  instance,  vests 
in  the  registrar,  (lasses  to  the  trustee  in  bankruptcy  on  his 
appointment  (/). 

When  such  property  has  onre  vested  in  the  trustee,  it  passes 
fii)m  trustee  to  trustee,  by  virtue  of  his  apjxiintmont.  On  this 
gnhject,  "  The  Hankruptt^y  Act,  180!*,"  provides  a»  follows  : — 

"  The  ])roperty  of  the  bankrupt  shall  pass  from  tnistee  to 
"  trustee,  including  under  that  temi  the  registrar  when  he  fills 
"  the  office  of  trustee,  and  sliall  vest  in  the  trustee  for  the  time 
"  being  dunng  his  continuance  in  office,  without  any  convej- 
"  ance,  assignment,  or  transfer  whatever." — 32  &  33  Vict, 
c.  71,  B.  83,  sub-sect.  (1  (g). 

As,  therefore,  the  proj^rty  of  the  banknipt  vests  in  the 
trustee  on  his  appointment,  it  is  his  duty  lo  lake  posse»gvm 
thereof. 

Accordingly  the  following  provision  of  "The  Bankmptcy 
Act,  I860,"  relates  to  the  taking  possession  by  the  trustee  o'f 
the  bankrupt's  property  :— 

'  Where  any  portion  of  the  property  of  the  liankrupt  consisCs 
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"  Where  any  portion  of  the  property  of  the  bankrupt  consists 
"  of  things  in  action,  any  action,  suit,  or  other  proceeding  for 
"  the  recovery  of  such  things  instituted  by  the  trustee  shall  be 
"  instituted  in  his  official  name,  as  in  this  Act  provided  ;  and 
"  such  things  shall,  for  the  purpose  of  such  action,  suit,  or 

other  proceeding,  be  deemed  to  Ix)  assignable  in  law,  and  to 

have  been  duly  assigned  to  the  trustee  in  his  official  capmnty. 

"  The  trustee  shall,  as  soon  as  may  be,  take  possession  of  the 
"  deeds,  books,  and  documents  of  the  bankrupt,  and  all  other 
"  property  capable  of  manual  delivery.  The  trustee  shall  keep, 
"  in  such  manner  as  rules  of  Court  shall  direct,  proper  books, 
"  in  which  he  shall  from  time  to  time  make  or  cause  to  be 
"  made  entries  or  minutes  of  proceedings  at  meetings,  and  of 
"  such  other  matters  as  rules  of  Court  shall  direct,  and  any 
"  creditor  of  the  bankrupt  may,  subject  to  the  control  of  the 
"  Court,  personally  or  by  his  agent  inspect  such  books." — 32 
&  88  Vict.  c.  71,  s.  22. 

The  trustee  may,  however,  disclaim  in  respect  of  onerous  Trustee  may 
property.     For  "  "fhe  Banknii)tcy  Act,  18()9,"  provides  that :—  disclaim  one- 

"  When  any  property  of  the  bankrupt  acquired  by  the  trustee  ^^taSbramt^ 
"  under  this  Act  consists  of  land  of  any  tenure  burdened  with   ^,    «^  * 
"onerous  covenants,  of  unmarketable  shares  in  companies,  of  fuptcy  Ad 
"  unprofitable  contracts,  or  of  any  other  property  that  is  un-   i869  «.  2a. 
"  saleable,  or  not  readily  saleable,  by  reason  of  its  binding  the 

possessor  thereof  to   the  j^erfonnance  of  any   onerous  act, 

or  to  the  payment  of  any  sum  of  money,  the  trustee,  notwith- 
"  standing  he  has  endeavoured  to  sell,  or  has  taken  possession 
"  of  such  property,  or  exercised  any  act  of  ownership  in  rela- 
"  tion  thereto,  may,  by  writing  under  his  hand,  disclaim  such 
**  property,  and  upon  the  execution  of  such  disclaimer  the 
"  property  disclaimed  shall,  if  the  same  is  a  contract,  be  deemed 
"  to  be  determined  from  the  date  of  the  order  of  adjudication, 
"  and  if  the  same  is  a  lease  be  deemed  to  have  been  surrendered 
"  on  the  same  date,  and  if  the  same  be  sharps  in  any  company 
"  be  deemed  to  be  forfeited  from  that  date,  and  if  any  other 
**  species  of  property  it  shall  revert  to  the  person  entitled  on 
"  the  determination  of  the  estate  or  interest  of  the  bankrupt, 
*'  but  if  there  shall  be  no  person  in  existence  so  entitled,  then 
"  in  no  case  shall  any  estate  or  interest  therein  remain  in  the 
*'  bankrupt.  Any  person  interested  in  any  disclaimed  proi^erty 
"  may  ap])ly  to  the  Court,  and  the  Court  may,  upon  such  appli- 
"  cation,  order  possession  of  the  disclaimed  property  to  be 
"  delivered  up  to  him,  or  make  such  other  order  as  to  the  ])08- 
"  session  thereof  as  may  be  just. 

**  Any  person  injured  by  the  operation  of  this  section  shall 
"  be  deemed  a  creditor  of  the  bankrupt  to  the  extent  of  such 

injury,  and  may  accordingly  prove  the  same  as  a  debt  under 

the  bankruptcy  "  (A).— 32  &  88  Vict.  c.  71,  s.  23. 

(A)  As  to  mode  of  proof  VLudev  this  section  see  antc^  p.  1356  et  acq. 
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to  be  execat«d 
without  leave 
ofCoort. 
The  Bank- 
ruptcy RkUm, 
1870,  r.  2a 


property. 
Coart  on 


"  The  trustee  shall  not  be  entitled  to  disclaim  any  property 
"  in  pureuance  of  this  Act  in  coses  where  an  application  in 
"  writing  has  been  made  to  him  by  any  person  interested  in 
"  such  property,  requiring  such  trustee  to  decide  whether  he 
"  will  disclaim  or  not,  and  the  trustee  has  for  a  period  of  not 
"  less  than  twentj-eight  days  after  the  receipt  of  such  applica- 
"  tion  or  such  ftirther  time  as  may  !«  allowed  by  the  Court 
"  declined  or  neglected  to  give  notice  whether  he  disclaims  tlie 
"  same  or  not."— 32  &  33  Viet.  c.  71,  B.  24. 

With  regard  to  the  diselaimer  by  the  trustee  of  Umehold 
interests,  "  The  Bankruptcy  Rules,  1870,"  provide  as  fol- 
lows : — 

"  Where  any  property  of  a  bankrupt  acquired  by  a  trustee 
"  under  '  The  Bankruptcy  Act,  18{!1),'  shall  consist  of  a  leaee- 
"  hold  interest,  the  trustee  shall  not  execute  a  disclaimer  of  the 
"  same  without  the  leave  of  the  t'oiirt  Ixiing  first  obtained  for 
"  that  pnrpirae  ;  and  upon  any  a]>p]ication  to  the  Court  for 
"  such  leave,  notice  of  the  desire  of  the  tnistce  to  disclaim  such 
"  interest  shall  be  given  to  such  person  or  persons  as  the  Court 
"  shall  direct,  and  Ruch  order  shall  he  made  thereon  as  the 
"  Court  shall  think  fit."—"  The  Bankruptcy  Ilules,  1870," 
r.  28. 

(2.)  Secomlly,  the  duty  of  the  tnistee  in  regard  to  getting  in 
the  oulatanding  property  of  the  bankrupt  will  now  be  considered. 

It  is  the  duty  of  the  trustee  in  bankniptcy  to  get  in  the 
bankrupt's  property,  with  a  view  to  its  ultimate  distribution 
amongst  the  creditors.  In  order  that  this  duty  may  be  duly 
ftilfilled,  it  is  necessary  to  ascertain  what  this  property  consists 
of,  and  in  whose  possession  it  is.  Accordingly,  as  we  have 
already  scen(t),  the  bankrupt  is  obliged  to  produce  a  state- 
ment <if  his  affairs,  at  the  fint  mectinE;  of  creditors,  rpntainin" 
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"  rupt,  his  dealings  or  property  ;  and  if  any  person  so  sum- 
'^  moned,  after  having  been  tendered  a  reasonable  smn,  reftises 
"  to  come  before  the  Court  at  the  time  appointed,  or  reftises  to 
*'  produce  such  documents,  having  no  lawml  impediment  made 
"  known  to  the  Court  at  the  time  of  its  sitting  and  allowed  by 
•'  it,  the  Court  may,  by  warrant  addressed  as  aforesaid,  cause 
"  such  person  to  be  apprehended  and  brought  up  for  examina- 
"  tion  "  (A:).— 82  &  38  Vict.  c.  71,  s.  96. 

The  following  rule  of  "  The  Bankruptcy  Rules,  1870,"  speci-  Mode  of 
fies  the  ^nw  in  which  an  application  under  the  above  section  is  making  ap- 

to  be  made  :—  SToJ^ lor 

"  Every  application  to  the  Court  under  section  06  of  *  The  summons. 
"  Bankruptcy  Act,  1869,'  shall  be  in  writing,  and  shall  state  j^  Bank- 
"  shortly  the  grounds  upon  which  the  application  is  made  and  rwpUn/ Rules 
"  where  the  application  is  not  made  on  behalf  of  the  trustee,  1870,  r.  17l! 
"  the  grounds  upon  which  the  api)liejition  is  made  shall  be 
"  verified  by  affidavit."—"  The  Banki-uptcy  Eules,  1870,"  r.  1 71. 

It  is  to  be  noticed  that  every  application  under  section  96  is  Practice  on 
expressly  required,  by  the  above  rule,  to  be  in  writing,  and  to  application 
state  shortly  the  grounds  of  the  application.    And  the  above       anmmons. 
rule  imposes  the  additional  requirement  of  an  affidavit  of  verifi- 
cation, whenever  the  application  "  is  not  made  on  behalf  of  Vie 
trustee.^''  This  is  somewhat  remai-kable,  because  there  is  nothing, 
in  the  section  itself,  to  warrant  the  construction  that  the  appli- 
cation in  question  can  be  made  by  any  one  except  the  trustee  in 
Itankruptcy  himself 

At  the  hearing  of  the  application  the  Court  may  examine  Mode  of  ex- 
upon  oath  the  person  brought  before  it,  either  by  word  of  amination  by 
mouth  or  written  interros:atories.     On  this  subject  "  The  Bank-  ^,^J*k™!.'u4 

.    .    ,^„„  ,,  P,  «  ,,  •*  sons  so  broufint 

ruptcy  Act,  1869,    provides  as  follows  : —  before  it. 

"  The  Court  may  examine  upon  oath,  either  by  word  of  j^  Bank- 
"  mouth  or  by  WTitten  interrogatories,  any  person  so  brought  rwptcy.  Ad, 
"  before  it  in  manner  aforesaid  conceniing  the  bankrupt,  his  1869,  s,  97'. 
"  dealings  or  property."— 82  &  88  Vict.  c.  71,  s.  97. 

Sometimes,  at  the  hearing  of  the  application,  the  person  Order  of  Court 
J^rought  before  the  Court  admits  on  examination  that  he  is  for  payment 
indebted  to  the  bankrupt.    l\Tien  this  happens,  the  following  ^*^1J!?* 
section  of  "  The  Bankruptcy  Act,  1869,"  applies  : —  examination. 

"  If  any  person  on  examination  before  the  Court  admit  he  is  ^7^  Bank- 
"  indebted  to  the  bankrupt,  the  Court  may,  on  the  application  ruptcy  Act 
"  of  the  trustee,  order  him  to  pay  to  the  trustee,  at  such  time   i869, «.  98*. 
"  and  in  such  manner  as  to  the  Court  seems  expedient,  the 
"  amount  admitted,  or  any  part  thereof,  either  in  full  discharge 
"  of  the  whole  amount  in  question  or  not,  as  the  Court  thinks 
"  fit,  with  or  without  costs  of  the  examination." — 82  &  88 
Vict.  c.  71,  s.  98. 

(A:)  For  Form  of  summons  and  warrant  under  this  section  see  Appendix  V. 
FoRns  Nos.  76  and  95. 
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rupleif  Act, 
iet»,  I.  87. 


A  form  of  aJniisi-jn  -if  d-ihz  br  the  dv-b:-jr  of  a  baolanpt  is 
prorided'7j.  And  als-j  a  t>nn  of  order  tu  paj  che  admitted 
debt  (ai). 

It  is  imp.<r:;ui:  to  !-?jr  i;i  laini  th;i:  ihe  inisiee's  right  t«i 
the  [yjis^essi-ja  ''f  the  Uiukrupt'^  Ui6ki  uf  aivount  camaot  be 
deft-at^d  Lv  a  tlaim  to  anv  liea  iheiv-JD.  On  this  sabject  -  The 
BankruptcT  Rules.  1A7<>,"  jmjvide  as  f.jUows: — 

"  No  person  sliali  tie  t;ntic!^^l  as  a^iainst  the  trustee  to  with- 
"  hold  i»ssc^i<>u  of  tht-  Ikx  -ks  of  nu:-:  Mint  of  the  banknipt,  or  to 
"claim  any  liea  th'.rcjn.'* — "The  BaniaTiptcr  Roles,  1870," 
r.  1 10. 

Wc  must  now  call  at:tn:ion  t  >  a  pr'visi»;i  'which,  however, 
onlf  applies  when  ch-2  lMnkrii]>C  was  a  tf<tiUf  a:  the  institution 
of  the  banknipt'-.v  prx-e.-liniKi'ji ),  whereby  the  trustee  is 
sometimes  encitLJ  to  thi-  pr-.-eods  •>(  tlie  salu  of  goods  of  the 
banknipt  taken  in  eXi:oiKi->n.  The  provision  in  question  is 
contained  in  the  P-ll-nriiiii  sei-[ii>n  of  "  The  Bankruptcy  Act, 
18fl9  "  :— 

"  IVhere  the  p>>Js  of  any  trader  have  been  taken  in  execa- 
"  tion  in  respec:  of  a  jiii^m'.nt  fir  a  s:im  ejccL-Jin^  fifty  pounds 
"  aod  S'>)d,  the  sheriH',  »r  in  the  e.tse  of  a  sale  under  the  diree- 
"  tion  of  the  L'luiity  I'mrt,  the  liijrh  bailiff  or  other  olEoer  of 
"  the  County  Court,  slnll  rttaiu  the  proL'oeds  of  such  sale  in  his 
"  bands  for  a  period  ••:'  foiirteL-n  days,  and  upju  notice  bein^ 
"  served  on  him  within  that  i)eri>xl  of  a  baakrup:cy  ^Hi^itiou 
"  having:  bL-en  presented  a^jaiiis:  such  trader,  shall  hold  the 
'•  proceeds  of  such  sale,  after  deJiietin^  expenses,  on  trust  to 

Gy  the  same  to  the  truste.'  :  bu:  if  no  notice  of  such  petition 
Wnj,' Iwen  presented  be  served  on  him  within  such  period 
of  fotirteeii  days,  or   if,  such   notiL-e  huviu;;  been  served, 


ii 
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"  agent  of  a  bankrupt,  shall  pay  and  deliver  to  the  trustee  all 
"  monies  and  securities  in  his  possession  or  power,  as  such 
"  officer  or  agent,  if  he  be  not  by  law  entitled  to  retain  as 
against  the  bankrupt  or  the  trustee  ;  if  he  do  ^ot  he  shall  be 
guilty  of  a  contempt  of  Court,  and  may  be  punished  accord- 
ingly on  the  application  of  the  trustee." — 32  &  88  Vict, 
e.  71,  s.  98. 

If  the  trustee  desires  to  make  application  under  the  above  Practice  on 
section  he  must  file  an  affidavit  in  support  thereof  (0),  and  give  applications 
a  notice  of  application  for  a  committal  ( j?),  with  a  view  to  ob-  |J°^  *^'* 
taining  an  order  of  committal  (q). 

It  not  unfrequentlv  occurs  that  a  secured  creditor  petitions  Where  petition 
for  adjudication.    When  this  is  the  case,  the  trustee  may,  if  he  !^  l»nkruptcy 
pleases,  wilhin  two  mant/is  after  the  date  of  the  order  ofadjudicch  by^'^^r^ 
iionj  require  such  secured  creditor  to  give  up  his  security  upon  creditor, 
the  payment  by  the  trustee  of  its  estimated  value.    On  this  trustee  may, 
subject,  "The  Bankruptcy  Rules,  1870,"  provide  as  follows  :—  ^»tto  pre- 
"  Where  an  order  of  adjudication  has  been  made  upon  the  J^^em  the*' 
petition  of  a  secured  cn^litor,  who  has  been  admitted  as  the  seeority  from 

Setitioning  creditor  to  the  extent  of  the  balance  of  the  debt  such  creditor, 
ue  to  him  after  deducting  the  amount  estimated  by  the  yn  payment  of 
"  creditor,  as  the  value  of  his  security,  he  shall  upon  the  appli-  ^^1^™^^^ 
"  cation  of  the  trustee,  made  within  two  months  after  the  date  the  security 
"  of  the  order  of  adjudication,  give  up  the  security  to  the  itself  must  be 
"  trustee  upon  the  payment  to  him  of  the  value  so  estimated,  delivered  up 
"  and  where  the  trustee  does  not  so  typly  within  such  term  he  ^  *™»*ee. 
*'  s^idl  be  considered  to  have  waived  his  right  to  redeem  the  ^^  Bank- 
*'  security  by  payment  of  such  estimated  value." — "  The  Bank-  V^JS!^  ^^^i* 
ruptcy  Rules,  1870,"  r.  117.  ^®^"'  *"•  "^• 

It  IS  to  be  noticed  that  the  above  rule  provides  that  if  the  Application 
trustee  does  not  make  the  application  in  question,  within  the  must  be 
specified  time,  he  shall  be  considered  to  have  waived  his  right  ^^^^^^J  *^® 

•  ^      J  .1    '  .,  ^       months. 

to  redeem  the  secunty. 

If  the  bankrupt  be  a  beneficed  clergyman,  the  trustee  may,  Sequestration 
by  means  of  a  sequestration,  obtain  the  profits  of  the  benefice  ©^  ecclesias- 
as  part  of  the  estate.    "  The  Bankruptcy  Act,  1869,"  provides  *^«^  benefice. 
as  follows  : —  ^«  Bank- 

"  Where  a  bankrupt  is  a  beneficed  clergyman,  the  trustee  Ti?^  "^^b 
"  may  apply  for  a  sequestration  of  the  profits  of  the  benefice,  '  *' 
*^  and  the  certificate  of  the  appointment  of  the  trustee  shall  be 
''  sufficient  authority  for  the  granting  of  sequestration  without 
^  any  writ  or  other  proceeding,  and  the  same  shall  accordingly 
''  be  issued  as  on  a  writ  of  levari  facias  founded  on  a  judgment 
*^  against  the  bankrupt,  and  shall  have  priority  over  any  other 
^'  sequestration  issu^  after  the  commencement  of  the  bank- 
*^  ruptcy,  except  a  sequestration  issued  before  the  date  of  the 


(0)  Appendix  Y.  Form  No.  8«5. 
Ip)  Appendix  V.  Perm  No.  88. 
(^)  Appendix  Y.  Form  No.  91. 
YOL.  u.  4  T 
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"  order  of  adjadication  by  or  on  behalf  of  a  person  who  at  the 
"  time  of  the  issue  thereof  had  not  notice  of  an  act  of  bank- 
"  mptcT  committed  b;  the  bankrupt,  and  available  against  him 
"  for  adjudication  ;  but  the  Bequestrator  Bhall  allow  oDt  of  the 
"  profits  of  the  benefice  to  the  oankrupt,  while  he  perfonns  the 
"  duties  of  the  parish  or  place,  such  an  annual  sum,  payiible 
"  quarterly,  as  the  bishop  of  the  diocese  in  which  the  benefice 
"  is  situate  directs  ;  and  the  bishop  may  appoint  to  the  bank- 
"  mpt  such  or  the  like  stipend  as  he  might  by  law  have  ap- 
"  pointed  to  a  curate  duly  licensed  to  serve  the  benefice  in 
**  case  the  bankrupt  had  been  non-resident." — 32  &  83  Yict. 
c  71,  B.  88. 

Moreover,  the  following  section  of  "  The  Bankruptcy  Act, 
1869,"  relates  to  the  appropriation  of  any  pay,  half-pay,  salary, 
emolnmeut  or  pension  to  which  the  bankrupt  may  be  entitled 
as  apast  or  present  military  or  Tiaval  officer  or  dvU  servant  of  titt 
Crown : — 

"  Where  a  bankrupt  is  or  has  been  an  officer  of  the  army 
"  or  navy,  or  an  officer  or  clerk  or  otherwise  employed  or 
^d  in  the  civil  ser\'ice  of  the  Ci  -    ■    ■ 


"  ment  of  any  pension  or  compensatic 


in  the  enjoy- 
granted  by  the  Treasury, 


"  the  close  of  the  bankruptcy,  shall  receive  for  distribution 
"  amongst  the  creditors  so  much  of  the  bankrupt's  pay,  half- 
"  pay,  salary,  emolument,  or  pension  as  the  Court,  upon  tiie 
"  application  of  the  trustee,  thinks  just  and  reasonable,  to  be 
"  paid  in  snch  manner  and  at  such  times  as  the  Court,  with  the 
"  consent  in  writing  of  the  chief  officer  of  the  department  under 
"  which  the  pay,  half-pay,  salary,  emolument,  pension,  or  com- 
"  pensation  is  enjoyed,  directs." — 82  &  38  Vict.  c.  71,  s.  89. 
A  form  of  order  setting  aside  pay,  &c.,  in  pnisnance  of  tliia 
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military  or  naval  officer y  or  as  a  civil  servant  of  the  Croxvn.  The  Bank- 
Where,  however,  the  bankrupt  is  in  the  receipt  of  a  salary  or  ^ptcy  Ad, 
income  "  other  than  as  aforesaid,^^  its  appropriation  can  be  ^^^»  '•  ^* 
obtained  by  application  of  the  trustee  under  the  following 
section  of  "  The  Bankruptcy  Act,  1869  "  :— 

"Where  a  bankrupt  is  in  the  receipt  of  a  salary  or  income 
"  other  than  as  aforesaid,  the  Court  upon  the  application  of  the 
"  trustee  shall  from  time  to  time  make  such  order  as  it  thinks 
"  just  for  the  payment  of  such  salary  or  income,  or  of  any  part 
"  thereof,  to  the  trustee  during  the  bankruptcy,  and  to  the 

registrar,  if  necessary,  after  the  close  of  the  bankruptcy,  to 

be  applied  by  him  in  such  manner  as  the  Court  may  direct." 
—82  &  88  Vict.  c.  71,  s.  90. 

A  trustee  in  bankruptcy,  making  application  under  the  aboye  Notioe  of 
section,  is  required  to  give  notice  to  the  bankrupt  of  his  inten-  application  by 
tion  («).     On  this  subject  "  The  Bankruptcy  Eules,  1870,"  *™*««  f^ 
provide  as  foUows :—  of  ffi*to  ° 

"  Where  a  trustee  intends  to  apply  to  the  Court  for  an  order  be  givS^ 
"  for  payment  by  a  bankrupt  of  a  portion  of  his  salary  or  in-  j%^  Bank- 
**  come  under  section  90  of  the  Act,  he  shall  give  notice  to  the  ruptqfRuUs^ 
"  bankrupt  of  his  intention,  of  the  time  and  place  fixed  for  the  1870,  r.  181. . 
"  hearing  of  his  application,  and  that  the  bankrupt  is  at  liberty 
*^  to  attend  and  show  cause  against  an  order  being  made  on  the 
«  application."—"  The  Bankruptcy  Rules,  1870,'^  r.  181. 

A  form  of  order  of  appropriation  under  section  90  is  pro-  Ponn  of 
vided  (t).  <*^^' 

On  the  bankrupt  ceasing  to  receive  the  salary  or  income  Order  direct- 
appropriated,  he  should  apply,  under  the  following  rule  of  "  The  i^K  appropria- 
Bankruptcy  Eules,  1870,'^  to  have  the  order  of  appropriation  Jj^i^*"^ 

rescinded  : —  salary  shoald 

"  Where  an  order  has  been  made  for  the  payment  by  a  bank-  cease. 
"  rupt,  or  by  his  employer  for  the  time  being,  of  a  portion  of  The  Bank- 
"  his  income  or  salary,  the  bankrupt  may,  upon  his  ceasing  to  rv^tcy  Rules, 
"  receive  a  salary  or  income  of  the  amount  he  received  when  1870,  r.  182. 
"  the  order  was  made,  apply  to  the  Court  to  rescind  the  order, 
"  or  to  reduce  the  amount  ordered  to  be  paid  by  him  to  the 
"  trustee."—"  The  Bankruptcy  Rules,  1870,^'  r.  182. 

The  application  to  rescind  an  order,  under  the  above  circum- 
stances, is  the  more  necessary  because  the  omission  to  pay  the 
sum  ordered  may  be  visited  by  imprisonment.  For  "  The 
Debtors  Act,  1869,"  which  abolishes  imprisonment  for  debt, 
excepts  from  its  operation  the  case  of  a  person  making  defistult 
in  payment  for  the  benefit  of  creditors  of  any  portion  of  a 
salary  or  other  income  in  respect  of  the  payment  of  which  any 
Court  having  jurisdiction  in  Wikruptcy  is  authorized  to  make 
an  order  {u). 
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Although,  generally  speaking,  a  debtor  is  not  now  liable  to 
be  iniprisonwl  for  deiuiilt  in  payment  of  &  debt,  it  is  how- 
ever provided  by  "The  Dobtore  Act,  18G9,"  that,  in  the  M- 
lowing  case,  imprisonnieiit  for  debt,  for  a  term  not  exceeding 
one  year,  sliall  be  retained : — 

"  Default  ill  payment  for  the  benefit  of  creditore  of  any  por- 
"  tion  of  a  salary  or  other  income  in  respect  of  the  payment  of 
"  which  any  Court  having  jurisdiction  in  banJcmptcy  ia 
"  authorised  to  make  an  order." — 32  &  33  Vict,  c.  62,  8.  4, 
snb-sect.  5. 

(S.)  Thirdly,  as  regards  the  trustee's  duty  in  reference  to  the 
administration  of  the  bankrupt's  property. 

It  has  already  been  stated  (j)  that  the  trustee  may  appoint 
the  bankrupt  himself  to  superintend  the  management  of  the 

Eroperty  or  of  any  part  thereof,  or  to  carry  on  the  trade  of  the 
onlcnipt  (if  any)  for  the  benelit  of  the  creditors,  and  in  any 
other  respect  to  aid  in  administering  the  property  in  snch 
manner  and  on  such  terms  as  the  creditors  direct  (p). 

The  tnistce,  however,  usually  himself  undertakes  the  sole 
management  of  the  bankrupt's  projierty. 

"  The  Bankruptcy  Act,  1809, '  atntains  the  following  ffeneral 
provisions  relative  to  the  conduct  of  the  trustee  in  administering 
the  property  of  the  bankrupt : — 

"The  trustee  shall,  in  the  administration  of  the  property  of 
"  the  bankrupt  and  in  the  distribution  thereof  amongst  hia 
"  creditors,  have  regard  to  any  directions  that  may  be  given  by 
"  resolution  of  the  creditors  at  any  general  meeting  (z),  or  by 
"  the  committee  of  inspection,  and  any  directions  so  given  l^ 
"  the  creditors  at  any  general  meeting  shall  be  deemed  to  over- 
"  ride  any  directions  given  by  the  committee  of  inapectJiKi ; 
"  the  tniBtee  shiJl  call  a  meeting  of  tlio  committee  t>f  inspoc- 
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"  and  the  Court  may  confirm,  reverse,  or  modify  the  act  com- 
'^  plained  of,  and  mske  such  order  in  the  premises  as  it  thinks 
"  just.  The  Court  may  from  time  to  time,  during  the  con- 
"  tinuance  of  a  bankruptcy,  summon  general  meetings  of  the 
"  creditors  for  the  purpose  of  ascertaining  their  wishes,  and 
may,  if  the  Court  thinks  fit,  direct  the  registrar  to  preside  at 
"  such  meetings. 

The  trustee  shall,  in  relation  to  and  for  the  purpose  of 
acquiring  or  retaining  possession  of  the  property  of  the  bank- 
rupt, be  in  the  same  position  in  all  respects  as  if  he  were  a 
receiver  of  such  property  appointed  by  the  Court  of  Chancery, 
"  and  the  Court  may  on  his  application  enforce  such  acquisi- 
"  tion  or  retention  of  property  accordingly." — 82  &  88  Vict, 
c.  71,  s.  20. 

It  is  to  be  observed  that  this  section  enables  the  trustee  to  How  trostee 
apply  to  the  Court  for  directions  in  relation  to  any  particular  may  apply  to 
matter  arising  under  the  bankruptcy.     On  this  subject  "The  Court  for 
Bankruptcy  Rules,  1870  "  (a),  provide  that :—  directions. 

"  Where  a  trustee  desires  to  apply  to  the  Court  for  directions  ^^.^^ 
**  in  relation  to  any  particular  matter  arising  under  the  bank-  ^q      n^' 
"  ruptcy,  he  shall  file  his  application  according  to  the  form  in         *  •       • 
"  the  schedule,  and  the  Court  shall  then  hear  the  application, 
or  fix  a  day  for  its  hearing,  and  direct  tlie  trustee  to  apply  by 
motion."— "  The  Bankruptcy  Rules,  1870,"  r.  112. 
The  trustee  must,  in  the  execution  of  his  oflSce,  act  in  a  dis-  Trustee,  if  an 
interested  manner.    And  as  it  frequently  happens  that  he  has  auctioneer, 
to  direct  a  sale  of  the  property  of  the  bankrupt,  with  a  view  to  jj^^jj^j^i^ 
realising  the  assets,  "  The  Bankruptcy  Rules,  1870,"  provide  of  bankrupt's 
that : —  effects. 

"  Where  the  trustee  is  an  auctioneer,  he  shall  not  by  himself  The  Bank- 
"  or  any  partner  act  as  such  in  the  sale  of  any  of  the  property  ruptcy  RuUs, 
"  vested  m  him,  except  with  the  consent  of  the  committee  of  1870,  r.  119. 
"  inspection,  and  upon  such  terms  as  it  may  think  fit." — "  The 
Bankruptcy  Rules,  1870,"  r.  119. 

The  trustee  must  apply  any  monies  which  may  from  time  Application  of 
to  time  come  into  his  hands, /rs/,  in  paying  certain  debts  which  monies  in 
are  directed  to  be  paid  in  full,  and,  secmdiy,  in  paying  divi-  l"«id. 
dends  to  the  creditors  in  the  mode  which  will  be  described  in  a 
subsequent  chapter. 

With  regard  to  the  debts  which  are  to  have  priority  and  be  Certain  debts 
paid  in  fiill,  "  The  Bankruptcy  Act,  1869,"  enacts  as  to  be  paid  in 
follows  :—  ^^  ^d  in 

"  The  debts  hereinafter  mentioned  shall  be  paid  in  priority  ^"°"^^'   , 
"  to  all  other  debts.    Between  themselves  such  debts  shall  ^  bTpaid  in 
*'  rank  equally,  and  shall  be  paid  in  full,  unless  the  property  of  priority  to  aU 
*'  the  bankrupt  is  insufficient  to  meet  them,  in  which  case  they  other  debts. 

(a)  For  Form  of  application  for  directions,  se^  Appendix  Y.  Form  53 ;  Foim 
of  Order  thereon,  Appendix  V.  No.  64. 
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"  shall  abate  in  equal  proportions  between  themaelTee  ;  that  is 
"  to  saj, 

"  (1.)  All  parochial  or  other  local  rates  due  &om  him  at 

"  the  date  of  the  order  of   adjudication,  and 

The  Bank-  "  having  become  due  and  payable  within  twelve 

Tuples  ^^<  "  >noiitlis  next  before  such   time,  all  asBeflaed 

1860, 1.  32.  "  taxes,  land  tax,  and  propertj  or  income  tax, 

"  asseseed  on  him  up  to  the  fifth  day  of  AptH 

"  next,  before  the  date  of  the  order  of  adjndica- 

"  tion,   and  not  exceeding  in  the  whole  one 

"  year's  aGsesament : 

"  (3.)  All  wages  or  salary  of  any  clerk  or  servant  in  the 

"  employment  of  the  bankrupt  at  the  date  of  the 

"  order    of  adjudication,  not    exceeding    four 

"  months  w^cs  or  salary,  and  not  exceedii^ 

"  fifty  ponnda  ;  all  wages  of  any  labourer  or 

"  workman  in  the  employment  of  the  bankmpt 

"  at  the  date  of  the  order  of  adjudication,  and 

"  not  exceeding  two  months  wages  : 

"  Save  as  aforesaid,  all  debts  provable  under  the  bankruptcy 

"  shall  be  paid  pari  passu"  (b).—S2  &  33  Vict.  c.  71,  s.  32. 

The  same  statute,  as  already  obeerved  {c),  establishes  a 
preferential  claim  in  the  case  of  persons  under  apprenticeship 
to  the  bankrH])t.  Moreover,  in  the  case  of  one  partner  of  a 
firm  being  adjudged  bankrupt,  any  creditor  to  whom  the  bank- 
rupt is  indebted  jointly  with  the  other  partners  of  the  firm,  or 
any  of  them,  shall  not  receive  any  dividend  out  of  the  separate 
property  of  the  bankrupt  until  all  tlie  separate  creditors  have 
received  the  full  amount  of  their  respective  debts  (d).  And, 
by  the  28  &  2V  Vict.  c.  66  (e),  it  is  enacted  that  if  any  perww 
to  whom,  when  eu^'tged  or  about  to  engage  in  any  ttada  or 
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the  sale  by  him  of  the  good-will  of  such  business,  entitled  to 
recover  any  such  profits  as  aforesaid  until  the  claimg  of  the 
other  creditors  of  the  said  trader,  for  valuable  consideration  in 
money  or  money's  worth,  have  been  satisfied. 

(4.)  Fourthly^  as  to  the  trustee's  duty  in  regard  to  payment  (4.)  Tnwtee'i 
of  monies  from  time  to  time  received  by  him  into  the  bank.        duty  in  regutl 
"  The  Bankruptcy  Act,  1869,"  provides  as  follows  :—  ^  pajment  of 

"  The  trustee  shall  pay  all  sums  from  time  to  time  received  ^^StT  "**° 
"  by  him  into  such  bank  as  the  majority  of  the  creditors  in  m_-4g^  ^ 
"  number  and  value  at  any  ^neral  meeting  shall  appoint,  and  pgy  moniee 
^'  failing  such  appointment  mto  the  Bank  of  England  ;  and  if  into  banks. 
"  he  at  any  time  keep  in  his  hands  any  sum  exceeding  fifty  The  Bank- 
"  pounds  for  more  than  ten  days  he  shall  be  subject  to  the  rupiGy  Acty 
'^  following  liabilities  ;  that  is  to  say,  1869, «.  30. 

'^  (1.)  He  shall  pay  interest  at  the  rate  of  twenty  pounds 
''  per  centum  per  annum  on  the  excess  of  such 
"  sum  above  fifty  pounds  as  he  may  retain  in  his 
"  hands  : 
''  (2.)  Unless  he  can  prove  to  the  satis&ction  of  the  Court 
'^  that  his  reason  for  retaining  the  money  was 
^'  sufficient,  he  shall,  on  the  application  of  any 
''  creditor,  be  dismissed  from  his  office  by  the 
"  Court,  and  shall  have  no  claim  for  remunera- 
'^  tion,  and  be  liable  to  any  expenses  to  which 
"  the  creditors  may  be  put  by  or  in  consequence 
"of  his  dismissal' —82  &  83  Vict.  c.  71,  s.  80. 
"  The  Bankruptcy  Rules,  1870,"  on  the  same  subject,  pro- 
vide as  follows  : — 

*'  Where  the  creditors  shall  have  failed  to  appoint  the  bank 
"  into  which  the  trustee  is  to  pay  all  moneys  received  by  him, 
"  he  shall  pay  them  into  such  bank  as  the  committee  of  inspec- 
"  tion,  or,  when  there  is  no  committee,  the  Court  ^all 
"  appoint."—"  The  Bankruptcy  Rules,  1870,"  r.  109  (/). 

(5.)  Fiflhlij,  as  to  the  trustee's  duty  in  regai-d  to  (a.)  the  (6.)  Trustee's 
keeping  of  books  and  (b,)  rendering  of  accounts —  duty  in  regard 

The  trustee  in  banlmiptcy  is  required  to  keep  certain  books,  *®  ^^^  *"<* 
88  appears  from  the  following  rules  of  "The  Bankruptcy  ^^^  ' 
Rules,  1870  "  :—  SStokw™* 

"  The  trustee  shall  keep  a  book  to  be  entitled  *  The  Record,'  books.  ^^ 
"  according  to  the  form  in  the  schedule,  in  which  he  shdl  rpjQgtee  to 
"  record  eSl  minutes,  all   proceedings  had,  and  resolutions  keep  a  book 
"  passed  at  any  meeting  of  creditors,  or  of  the  committee  of  caUed  *|The 
"  inspection,  statement  of  bankrupt's  afiairs,  reports  and  all  B«ct>rd-" 
"  proceedings  necessary  to  give  a  correct  view  of  the  manage-  The  Bank- 
"  ment  of  the  bankrupt's  property,  but  he  shall  not  be  bound  ^P^cy  Rules, 
"  to  insert  in  the  record  any  document  of  a  confidential  nature  ^®^^'  **•  ^^' 

(f)  See  post,  p.  1413,  a«  to  payment  into  bank  by  trustee  of  money  in  his 
hands  after  close  of  the  bankruptcy. 
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"  (siich  as  the  opinion  of  couoBel  on  any  matter  affecting  the 
"  interest  of  the  creditors),  nor  need  be  exhibit  snch  docnment 
"  to  anv  person  other  than  the  members  of  the  committee  of 
"  inspection." — "The  Bankruptcy  Eules,  1870,"  r.  242. 

"  The  tnistee  shall  also  ketp  a  book,  to  be  entitled  '  The 
"  Estate  Book,'  according  to  the  form  in  the  schedule,  in 
"  which  he  shdl  enter  from  day  to  day  the  receipte  and  paj- 
"  mcnts  made  by  him  "  (ff). — "  The  Bankruptcy  Rules,  1870," 
r.  243. 

A  form  of  estate  book  is  given  in  the  schedule  to  "  The 
Bankruptcy  Kules,  1870,"  (h).  It  is  not,  however,  aeceeaaiy 
for  the  trustee  to  adopt  this  form,  it  being  provided  by  "  The 
Bankruptcy  Rules,  1871,"  that  -.-^ 

"  The  estate  book  referred  to  in  Rule  248  of  '  The  Bank- 
"  ruptcy  Rules,  1870,'  may  be  kept  in  the  form  of  an  ordinary 
"  debtor  and  creditor  account  in  lieu  of  the  form  prescribed  by 
"  such  rule."— "The  Bankniptt;y  Rules,  1871,"  r.  18. 

The  record  and  estate  boola  whieh,  as  we  have  juat  seen,  the 
trustee  is  bound  to  keep,  are  liable  to  inxpeclion  by  virtue  of  the 
following  rule  of  "The  Bankruptcy  Rules,  1870  '':— 

"  The  record  and  the  estate  book  may  be  inspected  by  the 
"  committee  of  inspection  and  the  creditors  or  then-  ^ents." — 
"The  Bankruptcy  Rules,  1870,"  r.  244. 

Moreover,  both  the  record  and  estate  books  are  required 
to  be  submitted  by  the  tnistee  to  the  committee  of  inspection, 
at  the  quarterly  meeting  held  in  pursuance  of  the  Act.  And, 
in  addition,  a  copy  of  the  estate  book  must  at  the  same  time  be 
fiirnished  by  him.  On  this  subject,  "  The  Bankruptcy  Bulei^ 
1870,"  provide  as  follows  :— 

"  The  trustee  shall  snbmit  the  record  and  estate  book^ 
"  together  with  a  copy  of  the  latter,  to  the  committee  of  inspec- 
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"  copy  so  certified,  adding  thereto  his  certificate  that  it  is  the  Cwtifitd  copj 

copy  certified  by  the  committee.    He  shall  also  forward  there-  ^  S^**  ^**^ 

with  an  ofiice  copy  of  the  statement  of  affairs  filed  by  the  warded  by 

bankrupt,  showing  thereon  in  red  ink  the  difference  between  trustee  to 

the  sums  stated  by  the  bankrupt  and  the  sums  realized  or  comptroUer. 

estimated  by  the  trustee  to  be  realized,  and  shall  also  state  the  The  Bank- 

reasons  why  any  property  not  realized  has  not  been  realized."  ruptq/RuUs^ 

— "  The  Bankruptcy  Rules,  1870,"  r.  247.  1^70,  r.  247. 

Though  the  estate  book  alone  appears  liable  to  audit,  yet  a  Load  inTesti- 

local  invesHgaiion  of  all  books  kept  by  a  trustee  may  be  directed  «*^on  of  trm- 

by  the  comptroller  (k).  ^ju 

As  to  the  duty  of  the  trustee  in  regard  to  keeping  and  directed, 

rendering  accounts,  it  has  already  been  seen  (/)  that  the  trustee  jy^^^y  ^f  ^„g. 

in  bankruptey  is  required  by  section  20  of  "  The  Bankruptey  tee  in  regard 

Act,  1869,"  (m)  to  call  a  meeting  of  the  committee  of  inspection  to  keeping 

once  at  least  every  three  months.    At  such  meeting  the  com-  ^^  rendering 

mittee  of  inspection  must  audit  the  trustee's  accounts,  and  '*^""*^ 

determine  whether  any  and  what  dividend  is  t^o  be  paid.  More-  ^**"^^^^ 

over,  it  is  further  provided  by  "  The  Bankruptcy  Act,  1869,"  ^Jw  duly 

that  the  trustee  in  bankruptey  shall,  after  his  quarterly  state-  audited  and 

ment  of  accounts  has  been  audited  by  the  committee  of  inspec-  certi6ed  by 

tion,  forward  the  certified  statement  to  the  comptroller  in  bank-  ^"J^^*^^ 

ruptcy.    The  section  imposing  this  duty  is  as  jrallows  : —  ^fi^wwded 

^'  The  trustee  having  had  his  quarterly  statement  of  accounts  to  comptroUer 

"  audited  by  the  committee  of  inspection,  shall,  within  the  pre-  in  bankruptcy. 

"  scribed  time,  forward  the  certified  statement  in  the  presented  The  Bank- 

"  form  to  an  officer  to  be  called  the  comptroller  in  bankruptey,  ru^ky  Act, 

"  and  if  he  fail  to  do  so  he  shall  be  deemed  guilty  of  a  con-  1869,  «.  65. 
"  tempt  of  Court,  to  be  punishable  accordingly.  The  first  and 
"  any  subsequent  comptroller  shaU  be  appointed  by  the  Lord 
^'  Chancellor,  and  hold  office  during  his  pleasure,  and  shall  be 
'^  paid  such  salary  as  the  Lord  Chancellor  mav,  with  the  sanc- 
"  tion  of  the  treasury,  direct.  The  comptroller  shall  be  pro- 
^'  vided  with  such  office  in  London,  and  with  such  officers, 
^'  clerks,  and  servants,  as  may  be  directed  by  the  Lord  Chan- 
"  cellor,  with  the  approval  of  the  treasury.  The  officers,  clerks, 
^'  and  servants  in  the  office  of  the  comptroller  shall  be  appointed 
'^  and  dismissible  by  the  comptroller,  and  there  shall  be  allowed 
'^  and  paid  to  him  such  sum  as  the  treasury  may  from  time  to 
*^  time  direct  for  the  expenses  of  his  office  and  of  such  clerks 
^^  and  other  persons  as  may  be  deemed  necessary  by  the 
"  treasury."— 82  &  33  Vict.  c.  71,  s.  55. 

In  pursuance  of  the  above  section,  and  of  section  20  of  the 

Act,  "  The  Bankruptey  Rules,  1871,"  provide  as  follows  .—  ^^  ^^^ 

**  The  trustee  shall  submit  to  the  committee  of  inspection  pass  book  to 

"  his  bank  pass  book  at  the  quarterly  meeting  required  to  be  committee  of 

inspection  at 
[k)  32  &  33  Vict.  c.  71,  s.  68^  ante,  p.  1371. 
{[)  Ante^  pp,  1380—1381. 
m)  32  &  33  Vict.  c.  71,  s.  20,  anU,  pp.  1380—1381. 
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"  held  by  section  20  of  the  Act,  and  shall  forward  to  the  comp- 
"  troller  a  copy  duly  certified  by  the  committee  of  all  entrie* 
"  made  therein  since  the  previouB  audit." — "  The  Bankmptcy 
Rules,  1871,"  r.  14. 

"  Where  the  trustee  has  not  since  the  date  of  his  appoiut- 
"  ment,  or  since  the  last  audit  of  his  accounts,  received  or  paid 
"  any  sum  of  money  on  account  of  the  bankrupt's  estate,  he 
"  shall  at  the  quarterly  meeting  required  by  section  20  lay 
"  before  the  committee  of  inspection  a  statement  to  that  effect, 
"  according  to  the  fonn  in  the  schedule  (n) ;  and  such  statement 
"  shall,  if  approved,  be  signed  by  the  committee,  and  forthwith 
"  forwarded  by  the  trustee  to  the  comptroller."—"  The  Bank- 
mptCT  Rules,  lfi71,"  r.  15. 

"  Where  there  is  no  committee  of  inspection,  and  the  tnietee 
"  has  not  for  a  period  of  three  months  from  the  date  of  his 
"  appointment,  or  from  the  last  audit  of  his  accounts,  received 
"  or  paid  any  sum  of  money  on  account  of  the  bankmpt'B 
"  estate,  he  shall  file  with  the  registrar  of  the  Comt  bb 
"  affidavit  to  that  effect,  according  to  the  form  in  the  sche- 
"  dule  (o),  and  shall  forthwith  forward  an  office  copy  of  sncii 
"  affidavit  to  the  comptroller.  Where  the  registrar  is  tniBtee, 
"  he  shall  forward  to  the  comptroUcr  a  certificate  to  the  lite 
"  effect."— "The  Bankruptcy  Eulee,  1871,"  r.  16. 

We  have  already  seen  how  the  trustee  is  obliged  to  forward 
his  quarterly  accoimts  to  the  comptroller  after  they  have  been 
audited  by  the  committee  of  inspection.  Lest,  however,  this 
periodical  examination  of  accounts  should  not  be  sufficieot, 
the  trustee  is  further  required,  Irom  time  to  time,  and  at  least 
once  a  year,  to  transmit  to  the  comptroller  a  statement  in  pnr- 
of  the   following  section  of  "The  Bankruptcy  Act, 
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''  bankmptcy  in  which  he  is  a  trostee,  and  the  comptroller  shall  statement  of 

"  cause  toe  returns  so  made  to  be  regularly  bound  up  and  pre-  '^![ZJ^' 

"  serv^  according  to  alphabetical  order  of  the  Courts  in  which  JJ^^jj^  m 

the  proceedings  were  had,  in  volumes  to  be  kept  at  all  times  tntstee. 

in  his  office,  with  an  index  thereto  framed  by  him,  and  which  The  Bank- 

volumes  may  be  searched  by  the  public  ;  and  any  trustee  ruptqf  Rules, 

who  shall  fail  to  make  such  return  may  be  removed  from  his  1870,  r.  260. 
office  by  the  Court  at  the  instance  of  any  one  creditor,  or  of 
"  the  comptroller,  or  be  subject  to  such  order  and  to  such  costs 
"  as  the  Court  may  think  proper  to  make." — "  The  Bankruptcy 
Rules,  1870,"  r.  250. 

The  statements  transmitted  to  the  comptroller  by  the  trustee  Daty  of  oomp- 

must  be  examined  by  the  former,  and  he  may  call  the  trustee  troUof  to 

to  account  if  necessary.    On  this  subject,  "  The  Bankruptcy  ^2^^^^ 

Act,  1869,"  provides  as  follows  : —  trammiitted 

"  The  comptroller  shall  examine  the  statements  transmitted  to  him  by 

^'  to  him,  and  shall  call  the  trustee  to  account  for  any  mis-  tnutee. 

'^  feasance,  neglect,  or  omission  which  may  appear  on  such  The  Bank- 

"  statements,  and  may  require  the  trustee  to  make  good  any  ruptey  Act, 

"  loss  the  estate  of  the  bankrupt  may  have  sustained  by  such  ^^^9  «•  ^7. 
'^  misfeasance,  neglect,  or  omission.  If  the  trustee  fail  to  comply 
"  with  such  requisition  of  the  comptroller,  the  comptroller  may 
"  report  the  same  to  the  Court ;  and  the  Court,  mer  hearing 
'^  the  explanation,  if  any,  of  the  trustee,  shall  make  such  order 
"  in  the  premises  as  it  thinks  just." — 82  &  88  Vict.  c.  71,  s. 
57. 

In  pursuance  of  this  section,  "  The  Bankruptcy  Rules,  1871,"  Coune  to  be 

provide  as  follows  : —  pureiiod  where 

"  Where  the  comptroller  in  bankruptcy  shall  report  to  a  ^"^ii®' 

"  County  Court  the  feilure  of  a  trustee  to  comply  witn  any  re-  cJonnty  Court 

'^  quisition  which  may  have  been  made  on  him  by  the  comp-  the  faUore  of 

**  troller  under  the  provisions  of  section  57  of  the  Act,  the  *  tanstee  to 

"  registrar  of  the  Court  shall  appoint  a  day  for  the  trustee  to  ^^^^^^iJjJion 

**  attend  the  Court,  four  days  notice  whereof,  according  to  the  ^ic^uch  ^ 

''  form  in  the  schedule,  shall  be  sent  by  post  or  otherwise  by  comptroller 

"  the  registrar  to  the  trustee,  together  with  a  copy  of  the  "»*y  ^^^ . 

"  comptroller's  report,  which  copy  shall  be  forwarded  by  the  ™**^®  *®  ^""' 

"  comptroller  to  tne  Court  with  the  original  report" — *'  The  ^^  Bank- 

Bankruptcy  Rules,  1870,"  r.  9.  ';^J^  ^f^f 

It  may  be  as  well  to  mention  in  this  place,  that  by  a  section         '  ^' 

of  "  The  Bankruptcy  Act,  1869,"  abeady  set  out  (r),  the  comp-  Compteoiicr 

troller  is  empowered  to  direct  a  local  investigation  of  the  books  JJS  i^^ti* 

and  vouchers  of  a  trustee  in  bankruptcy.  gation  of 

books. 

Section  IV. — Release  op  the  Trustee  in  Bankruptcy. 

The  first  thing  to  be  done  by  the  trustee,  with  a  view  to  Before  calling 

obtaining  his  release,  is  to  apply  to  the  comptroller  for  a  report  meeting  to 

*  consider  ap- 
(r)  32  &  33  Vict.  c.  71,  8.  58,  aNtCj  p.  1371. 
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obtain  comp- 


TluBank- 

rupley  Ruiet, 
1870,  r.  248. 

spply  to 
TOgiatrar  to 

place  of  mat- 
ing at  which 

to  be  con- 
sidered. 
TheBanJc- 
niplcj  RuUt, 
'"—  r.  122. 


1870,  T 


on  bis  acconntfl.    On  thia  subject "  The  Bankruptcy  Rnlee, 

1870,"  provide  as  follows  : — 

"  Every  tmatee,  before  calling  a  meeting  of  the  creditors  to 
"  consider  an  application  to  be  made  by  him  to  the  Court  for 
"  his  release,  shall  apply  to  the  comptroller  for  a  report  on  his 
"  accomitfl,  and  the  comptroller  shall  make  such  report  and 
"  transmit  it  to  the  trustee,  who  shall  produce  the  same  at  such 
"  meeting  and  to  the  Court  when  making  such  application  "  (»). 
— "  The  Bankruptcy  Rules,  1870,"  r.  2i8. 

Having  obtained  Irom  the  comptroller  a  report  on  hia 
accounts,  the  next  thing  to  be  done  by  the  trustee  is  to  a[^lf 
to  the  registrar  to  fix  the  time  and  place  upon  which  be  may 
make  application  to  the  Court  for  his  release.  "  The  Bank- 
ruptcy liules,  1870,"  on  this  subject,  provide  as  follows : — 

"  A  trustee  desirous  of  obtaining  his  release  shall  apply  to 
"  the  registrar  to  fix  the  time  and  place  upon  which  ne  may 
"  make  application  to  the  Court  for  such  release,  and  upon 
"  such  time  being  fixed  he  shall  summon  a  meeting  of  the 
"  creditors  to  consider  such  application,  stating  therein  the 
"  time  and  place  on  which  the  application  to  the  Court  will  be 
"  made."— "The  Bankruptcy  Rules,  1870,"  r.  122. 

As  prescribed  by  this  rule,  as  soon  as  the  registrar  has  fixed 
the  time  and  place  upon  which  the  application  to  the  Court 
may  be  made,  the  trustee  proceeds  to  summon  a  meeting  of 
the  creditors  to  consider  such  application,  stating  the  time 
and  place  in  which  the  application  to  the  Court  will  be 
made. 

With  regard  to  this  meeting  of  creditors,  and  the  subsequent 
action  by  3ie  creditors  who  are  opposed  to  the  release,  "  The 
Bankruptcy  Act,  1869,"  provides  as  follows : — 

■  AVhcn  tbc  bankruptcy  is  closed  the  trustee  shall  call  a 
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**  consequences  of  any  act  or  default  he  may  have  done  or 
'^  made  contrary  to  his  duty,  and  shall  snspcnd  his  release 
"  until  such  charging  order  has  been  complied  with,  and  the 
"  Court  thinks  just  to  grant  the  release  of  the  trustee." — 32  & 
83  Vict.  c.  71,  s.  51. 

It  is  to  be  noticed  that  this  section  provides  that  the  trustee  Trustee  ap- 
shall,  at  the  meeting  in  question,  lay  before  the  assembled  plying  for  hi» 
creditors  an  account  showing  the  manner  in  which  the  baaik-  '^^  *^* 
ruptcy  has  been  conducted,  with  a  list  of  unclaim^  dividends,  if  meet^  comp- 
any, and  of  the  outstanding  property,  if  anv.    He  must,  more-  troller's  re- 
over,  produce  at  this  meeting  the  comptroller's  report  on  his  port  upon  his 
accounts,  which  we  have  seen  he  must  provide  himself  with  •«^'*'**^ 
before  summoning  the  meeting.    On  this  subject  "  The  Bank-  ^^  Bank- 
ruptcy  Rules,  1870,"  provide,  further,  as  follows  :—  ^^V  ^^ 

"  A  trustee  applying  for  a  release  shall  produce  to  the  meet-  '  *"' 

"  ing  of  creditors  a  report  from  the  comptroller  upon  his  ?^™*^  ^^^ 

"  accounts."—"  The  Bankruptcy  Rules,  1870,"  r.  128.  Sg  ofpro- 

The  trustee  at  the  meeting  of  creditors  states  that  he  pro-  posed  time 

poses  to  apply  to  the  Court  for  a  release,  and,  indeed,  in  sum-  and  place  of 

moning  the  meeting,  he  must  state  the  time  and  place  of  appJica*^>op 

application  to  the  Court  (/).  J^,^^  ^^' 

The  creditors  may,  as  we  have  seen  (w),  oppose  the  trustee's  p_^jg^ 

application  for  a  release,  and  the  Court  will  grant  or  withhold  on  appUa? 

this  release  accordingly  (x).  tion. 

Forms  of  application  to  the  Court  for  a  release  and  of  order  Forms  of 

thereon  are  provided  (y).  order  of 

As  regards  the  effect  of  the  order  releasing  the  trustee,  "  The  release. 

Bankruptcy  Act,  1869,"  provides  as  follows  : —  Effect  of 

"  The  order  of  the  Court  releasing  the  trustee  of  a  bank-  ^^^^^ 
"  ruptcy  shall  discharge  him  from  all  liability  in  respect  of  any 

"  act  done  or  default  made  by  him  in  the  administration  of  the  ^^  Bar^- 

"  affairs  of  the  bankrupt,  or  otherwise  in  relation  to  his  con-  T^g      53 
"  duct  as  trustee  of  such  bankrupt ;  but  such  order  may  be  >  •     • 

**  revoked  by  the  Court  on  proof  that  it  was  obtained  by  fraud." 
—32  &  83  Vict.  c.  71,  s.  53. 

On  the  same  subject  "  The  Bankruptcy  Rules,  1870,"  provide  Release  of 

««  i*  ii^,„-  X     •^  sr  trustee  to 

as  follows  :—  ^      ^  ^ 

"  The  release  of  a  trustee  shall  operate  as  a  removal  of  the  his  removal. 

"  trustee,  and  thereupon  the  registrar  shall  be  the  trustee." —  j^  Bank- 

"  The  Bankruptcy  Rules,  1870,"  r.  124.  ruptcy  Rules, 

A  trustee  when  he  is  released  is  required  to  deliver  over  to  1870,  r.  124. 

the  registrar  of  the  Court  all  books  kept  by  him.    On  this  When  trustee 

subject  "  The  Bankruptcy  Rules,  1870,"  provide  as  follows  : —  vacates  his 

office  aU  docu- 

(0  Bule  122,  aniey  p.  13d8. 

(m)  AnU,  p.  1388. 

IxS  32  &  33  Vict  c.  71,  s.  61,  ante^  p.  1388. 

(y)  Appendix  Y.  Form  60. 


WQ,r. 
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"  Tpon  a  tnwtee  residing,  or  bein^  released  or  removed 
**  from,  his  offit*,  he  shall  deliTcr  over  to  the  registrar  of  the 
"  Court  all  books  kept  b;  him  and  all  other  boolm,  docmnnt^ 
"  papers,  and  acconnta  in  his  pocecflricm  in  any  way  relatjog  to 
"  the  office  of  tniat«e." — "  The  Bankruptcy  RtUea,  1870," 
r.  S49. 


BOOK  VI. 

THE  JURISDICTION  AND  PRACTICEj  IN  BANKRUPTCY. 


CHAPTER  XIII. 

THB  PUBLIC  EXAMINATION  OP  THE  BANKEUPT. 

Eteby  bankrupt  is  required  to  pass  a  public  examination  ;  Erery  bank- 
this  requirement  being  imposed  by  a  section  of  "  The  Bank-  "*P*  publicly 
ruptcy  Act,  1869  "  (a),  which  has  aheady  been  set  out  in  fiiil,  '"n^^^- 
and  which  (on  the  subject  of  the  present  chapter)  enacts  as 
follows  : — 

*'  The  bankrupt  shall produce  a  statement  of  his  Tha  Bank- 

"  affiEors  to  the  first  meeting  of  creditors,  and  shall  be  publicly  *^^  ^ct^ 
"  examined  thereon  on  a  day  to  be  named  by  the  Court,  and  ^®^>  '•  ^^' 
'^  subject  to  such  adjourned  public  examination  as  the  Court 
"  may  direct "—32  &  33  Vict.  c.  71,  s.  19. 

Moreover,  a  rule(&),  also  akeady  set  out  in  ftill  on  another  PubUc  exami- 
page,  prohibits  the  public  examination  of  a  bankrupt  being  held  J**^®**  cannot 
at  chambers  (*).  ^,S* 

The  time  and  place  of  public  examination  is  fixed  by  the  p.  .'   ^^ 
registrar ;  it  is  usually  so  fixed  at  the  first  meeting  of  creditors,  ^nd  ^e  for 
but  may  be  fixed  at  any  other  time ;  and  it  cannot  take  place  publ^  ezami- 
later  than  forty  days  after  the  first  meeting  of  creditors  (e).         nation. 

Notice  of  the  day  fixed  for  the  bankrupt's  public  examina-  Notice  of  ap- 
tion  must  be  given  in  the  Gazette,  and  in  one  local  newspaper  pointment  to 
at  least,  and  must  also  be  sent  by  the  trustee  to  each  creditor  (d).  ^  ^^^* 

The  bankrupt  is  bound  to  attend  the  public  examination,  and  Attendance  of 
if  he  fidls  to  do  so  he  may  be  arrested  under  section  96  of  the  bankrupt. 
Act(0),  unless  he  can  show  good  cause  for  his  Mure   to 
attend. 

(a)  See  ante.  pp.  1338—1339. 

U)  Rule  6  of  '*  Bankruptcy  Rules,  1870,"  aet  out  anU,  p.  1266. 
leS  See  Rule  96  of  **  Bankruptcy  Rules,  1870,"  set  out  in  full,  antey  p.  1349. 
(a)  See  Rule  111  of  "The  Bankruptcy  Rules,  1870,"  set  out  in  fUU,  antf^ 
p.  1364. 
(0  Set  out  in  ftiU,  ante,  pp.  1374—1375. 
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The  pnblic  examination  must  be  conducted  im-d  reee  if  the 
troBtee  reqaires  it(/).  Should  the  bankrupt's  sbBtement  of 
affairB  be  meufficient,  an  adjournment  of  the  pablic  examinadon 
muat  taie  place  {g). 

If)  Ex  parte  Crump;  /»  rt  Smdry,  L.  B.  1  Ch.  Dit.  (30;  41  Iaw  J. 
Binkniptcy,  98;  M  L.  T.  N.  S.  12;  M  fr.  E.  M7. 

(a)  Ex  pari  Milne ;  Inn  DmUfn,  L.  K.  S  Cb.  App.  559;  21  W.B.4S6: 
281.  T.  [f  8. 17fi. 


BOOK  Vl. 
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CHAPTER  XIV. 

THE  DECLARATION  AND  PAYMENT  OP  DIVIDENDS. 

In  discussing  the  subject  of  dividends  it  will  be  most  con-  Arrangement 
venient  to  consider— (1.)  The  declaration  of  a  dividend  ;  (2.)  o' the  subject. 
To  whom  dividends  are  to  be  transmitted,  and  in  what  order 
debts  are  to  be  paid  ;  (3.)  How  payment  of  a  dividend  may  be 
compelled  ;  (4.)  Mode  of  transmission  of  dividends  ;  (5.)  Un- 
claimed dividends. 

(1.)  Firsty  as  regards  the  declaration  of  a  dividend.  (i.)  The  de- 

The  assets  of  a  bankrupt  are  distributed  amongst  the  credi-  claration  of  a 
tors,  from  time  to  time,  in  the  form  of  a  dividend,  which  is  dividend, 
declared  by  the  trustee,  with  the  sanction  of  the  committee  of  Nature  of 
inspection  {a),  diyidends. 

A  dividend  which  does  not  exhaust  all  the  assets,  and  which 
is  intended  to  be  followed  by  another  dividend,  to  be  subse- 
quently declared,  is  called  an  interim  dividend.  While,  the 
last  dividend  declared,  is  called  thQ  final  dividend  (&). 

The  following  section  of   "The  Bankruptcy  Act,  1869,"  /n^mViidiTi- 
relates  to  the  declaration  of  interim  dividends : —  dend  to  be 

"  The  trustee  shall  from  time  to  time,  when  the  committee  !™"^  j™|®j^ 
**  of  inspection  determines,  declare  a  dividend  amonerst  the  v  f  d®*'^'®" 

u        *"°*'^"^"     cuciiixxxico,    vi^i«£^    «   uivx^cuiA  ouxv/ugoi/   uuc   by  trustee. 

"  creditors  who  have  proved  to  his  satisfaction  debts  provable  mr^  «    , 

"  in  bankruptcy,  and  shall  distribute  the  same  accordingly ;  ,.„-,^**5*J 

"  and  in  the  event  of  his  not  declaring  a  dividend  for  the  space  1869  «.  4l'. 
"  of  six  months,  he  shall  summon  a  meeting  of  the  creditors, 
"  and  explain  to  them  his  reasons  for  not  declaring  the  same." 
^32  &  83  Vict.  c.  71,  s.  41. 

In  the  declaration  and  distribution  of  a  dividend  the  trustee  In  calculating 

must  be  carefrd  to  bear  in  mind  the  debts  of  creditors  who  diridend, 

reside  at  a  distance  and  have  not  yet  had  time  to  prove,  and  he  *""*••  ^ 

{fy  32  &  33  Vict  c.  71,  a.  41,  \nfra. 
\b)  Ib,f  i.  a,  pott f  p.  1396. 
VOL.  n.  4  n 
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must  likewise  make  allowance  for  claims  not  yet  determined. 
On  this  subject  "The  Bankruptcy  Act,  1869,"  provides  as 
follows : — 

"  In  the  calculation  and  distribution  of  a  dividend  it  shall 
"  be  obligatory  on  the  trustee  to  make  provision  for  debts 
"  provable  in  bankruptcy  appearinof  from  the  bankrupt's  state- 
"  ments,  or  otherwise,  to  be  due  to  persons  resident  in  places  so 
*'  distant  from  the  place  where  the  trustee  is  acting  that  in  the 
*'  ordinary  course  of  Ci)mmunication  they  have  not  had  snffi- 
"  cient  time  to  tender  their  proofs,  or  to  establish  them  if  dis- 
"  puted,  and  also  for  debts  provable  in  bankruptcy,  the  subject 
"  of  claims  not  yet  determined." — 32  &  33  Vict.  c.  71,  s.  42. 

Where  joint  and  separafe  properties  are  being  administered, 
the  dividends  on  both  properties  should  be  declared  together. 
This  is  provided  bv  the  following  section  of  "  The  Bankruptcy 
Act,  1 800":— 

"  Where  joint  and  separate  properties  are  being  administered, 
"  dividends  of  the  joint  aud  separate  properties  shall,  subject  to 
**  any  order  to  the  contrary  that  may  be  made  by  the  Court  on 
"  the  application  of  any  person  interested,  be  declared  together ; 
"  and  the  expenses  of  and  incident  to  such  dividends  shall  be 
"  fairly  apportioned  by  the  trustee  between  the  joint  and  sepa- 
"  rate  properties,  regard  being  had  to  the  work  done  for  and 
"  the  benefit  received  by  each  property." — 82  &  33  Vict.  c.  71, 
s.  104. 

It  is  to  be  noticed  that  this  section  provides  that  expenses  of 
and  incident  to  such  dividends  shall  be  fairly  apportioned 
between  the  two  properties.  Where,  however,  one  estate 
cannot  pay  the  costs  and  charges  necessarily  incuired  in  respect 
of  the  same,  they  have  to  be  borne  by  the  other  estate.  On 
this  subject  **The  Bankruptcy  Rules,  1870,"  provide  as 
follows : — 

"  In  case  any  joint  estate  of  any  bankrupts  shall  be  insuf- 
"  ficient  to  pay  any  costs  or  charges  necessarily  incurred  in 
"  respect  of  the  same,  the  Court  on  application  of  the  trustee 
"  may  order  such  costs  to  be  paid  out  of  the  separate  estates  of 
"  such  bankrupts,  or  one  or  any  of  them  ;  and  vice  ver8&  may 
"  order  costs  necessarily  incurred  for  any  separate  estate,  if  the 
"  same  were  incurred  with  reasonable  probability  of  benefit  to 
"  the  joint  estate,  to  be  paid  out  of  such  joint  estate." — "  The 
Bankruptcy  Rules,  1870,*'  r.  113. 

Before  declaring  a  dividend,  the  trustee  must  give  reasonable 
notice  thereof  to  such  of  the  creditors,  mentioned  in  the  bank- 
rupt's statement,  as  have  not  yet  proved.  This  notice  must, 
moreover,  be  gazetted.  On  this  subject  **The  Bankruptcy 
Rules,  1870,"  provide  as  follows  : — 

"  Where  a  aividend  is  intended  to  be  declared,  the  trustee 
"  shall  give  reasonable  notice  thereof  to  such  of  the  craters, 
''  mentioned  in  the  bankrupt's  statement,  as  shall  not  have 
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*^  proved  their  debts,  and  the  notice  shall  also  be  gazetted"  (c).  The  Bank- 
— "  The  Bankruptcy  Rules,  1870,"  r.  181.  ruj^tcy  Rules, 

A  form  of  notice  in  Oazette  of  intended  declaration  of  divi-  ^®'^>  *"•  ^^^* 
dend  is  contained  in  schedule  to  ^'  Bankruptcy  Rules,  1871." 

When  the  dividend  has  actuaUjr  been  declared,  notice  thereof 
must  be  gazetted,  and  also  a  notice  sent  to  each  creditor  who 
has  proved. 

On  this  subject,  "  The  Bankruptcy  Rules,  1870,"  provide  as  Notice  of 

follows :—  d^r^'d  to°^ 

"  Notice  of  a  dividend  having  been  declared  shall  be  gazetted  bTgawttcd. 
"  by  the  trustee  according  to  the  form  in  the  schedule,  and  he   mr    ^    . 


A  form  of  notice  of  declared  dividend  is  contained  in  sche- 
dule to  "  Bankruptcy  Rules,  1871 "  {d). 

The  trustee  is  also  required,  upon  the  declaration  of  a  divi-  2?*?^f^lj 

dend,  to  transmit  to  tne  comptroller  a  list  of  creditors  who  tnwtee  to     ' 

have  proved  in  accordance  with  the  following  rule  of  "  The  send  to  oomp- 

Bankruptcy  Rules,  1871 ": —  troUer  list  of 

"  Upon  the  declaration  of  a  dividend  a  trustee  shall  send  to  creditors  ^o 

"  the  comptroller  a  list  of  creditors  who  have  proved,  showing  J^®  ^^^l  * 
"  the  amount  of  proofs  and  dividends."— "The  Bankruptcy        ."^p  , 

Rules,  1871,"  r.  17^  ^   ^  ^??^^r  ??' 

As  already  stated  dividends  are  declared  from  time  to  time  tti^  '^i! 

until  the  available  assets  are  exhausted  and  the  debts  liquidated,  trustee  should 

Ultimately  2k  fatal  dividend  is  declared,  as  provided  by  the  fol-  declare  a  final 

lowing  section  of  "  The  Bankruptcy  Act,  18C9  "  : —  dividend. 

"  When  the  trustee  has  converted  into  money  all  the  property  The  Bank- 

"  of  the  bankrupt,  or  so  much  thereof  as  can,  in  the  joint  ruptcy  Act^ 

"  opinion  of  himself  and  of  the  committee  of  inspection,  be  1869, «.  44. 
"  reahzed  iivithout  needlessly  protracting  the  bankruptcy,  he 
"  shall  declare  a  final  dividend,  and  give  notice  of  the  time  at 
"  which  it  will  be  distributed."— 32  &  83  Vict.  c.  71,  s.  44. 

(2.)  Secondlj/y  let  us  see  to  whom  dividends  must  be  trans-  (2.)  To  whom 

mitted,  and  in  what  order  debts  are  to  be  paid.  dividends 

All  the  creditors  who  have  proved  before  the  declaration  of  a  ™??^  ^^^^ 

dividend  are  entitled  to  participate  in  the  distribution  («).    As  ^^^  ofpay- 

regards  creditors  who  have  7wi  proved  before  the  declaration  ment. 

of  a  dividend,  "  The  Bankruptcy  Act,   1869,"  provides  as  Rights  of  a 

follows  : —  creditor 

"  Any  creditor  who  has  not  proved  his  debt  before  the  de-  proving  yfcr 

"  claration  of  auy  dividend  or  dividends  shall  be  entitled  to  be  *^^^?J^^?  ^^ 

"  paid  out  of  any  monies  for  the  time  being  in  the  hand  of  the  *    ^^^^i 

"  trustee  any  dividend  or  dividends  he  may  have  &iled  to  ^'**  -oaTw;- 

(e)  Appendix  V.  Form  49.  ^®^^»  *•  ^^' 
{a)  Appendix  V.  Form  3.    By  some  omission  no  form  of  notice  was  provided 
in  sdiedule  to  "  The  Bankruptey  Rules,  1870." 
(e)  Ante,  p.  1393. 
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must  likewise  make  allownnce  for  claims  not  yet  determined. 
On  this  subject  "The  Bankruptcy  Act,  1869,"  provides  as 
follows : — 

"  Id  the  calculation  and  distribution  of  a  dividend  it  slull 
ibligatory  on  the  trustee  to  make  provision  for  debts 
in  bankruptcy  ap[)earinf;  irom  the  bankrupt's  state- 
"  ments,  or  otherwise,  to  be  due  tu  persons  resident  in  places  so 
"  distant  from  the  jilace  where  the  trustee  is  acting  that  in  the 
"  ordinary  course  of  commuuication  tliey  have  not  had  suffi- 
"  cient  time  to  tender  their  jjroofe,  or  to  establish  them  if  dis- 
"  puted,  and  also  fur  debta  provable  in  bankruptcy,  the  subject 
"  of  claims  not  yet  determined." — 32  &  33  Vict.  e.  71,  s,  42, 

Wherejoi'n/and  s/'/wmfr  properties  are  being  administered, 
the  dividends  on  lioth  proj^rtieB  should  be  declared  tc^tber. 
This  is  provided  bv  the  following  section  of  "  The  Baukrnptcy 
Act,  ISli'J";— 

"  Where  joint  and  separate  properties  are  being  administered, 
"  dividends  of  the  joint  and  separate  properties  shall,  subject  to 
"  any  order  to  the  contrary  that  may  Ije  made  by  the  Coort  on 
"  the  application  of  any  person  interested,  be  declared  leather ; 
"  and  the  expenses  of  and  incident  to  such  dividends  sh^l  be 
"  fairly  apixirtioned  by  the  trustee  between  the  joint  and  aepa- 
"  rate  properties,  regai'd  being  had  to  the  work  done  for  and 
"  the  benciit  received  by  each  property. "^32  &  3S  Vict.  c.  71, 
S.  104. 

It  is  to  be  noticed  that  this  section  provides  that  expenses  of 
and  incident  to  such  dividends  shall  be  fairly  apportioned 
between  the  two  properties.  Where,  however,  one  eetate 
cannot  pay  the  coats  and  charges  necessarily  incuired  in  reqtect 
of  the  same,  they  have  to  be  home  by  the  other  estate.  On 
this    subject    "Tim    Bankruptcy    RiileB.    1870."    provide 
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^'  proved  their  debts,  and  the  notice  shall  also  be  gazetted"  (c).  The  Bank- 
— «  The  Bankruptcy  Rules,  1870,"  r.  181.  ru^UsyEuU$, 

A  form  of  notice  in  OazetU  of  intended  declaration  of  divi-  ^®'^»  *"•  ^^^• 
dend  is  contained  in  schedule  to  "  Bankruptcy  Rules,  1871." 

When  the  dividend  has  actualljr  been  declared,  notice  thereof 
must  be  gazetted,  and  also  a  notice  sent  to  each  creditor  who 
has  proved. 

On  this  subject,  "  The  Bankruptcy  Rules,  1870,"  provide  as  Notice  of 

follows:—  i^'r'dto''' 

"  Notice  of  a  dividend  having  been  declared  shall  be  gazetted  bo^gittettcd. 
"  by  the  trustee  according  to  the  form  in  the  schedule,  and  he   mi    ^    / 


payable  ,         , 

A  form  of  notice  of  declared  dividend  is  contained  in  sche- 
dule to  "  Bankruptcy  Rules,  1871 "  {d). 

The  trustee  is  also  required,  upon  the  declaration  of  a  divi-  2[^?*j^^MBd 

dend,  to  transmit  to  tne  comptroller  a  list  of  creditors  who  ^rMtee  to     ' 

have  proved  in  accordance  with  the  following  rule  of  "The  sendtocomp- 

Bankruptcy  Rules,  1871 " :—  troller  list  of 

"  Upon  the  declaration  of  a  dividend  a  trustee  shall  send  to  CTeditors  who 

«  the  comptroller  a  hst  of  creditors  who  have  proved,  showing  ^^  ^''^' 

"the  amount  of  proofe  and  dividends."— " The  Bankruptcy  ^.-^ p  , 

Rules,  1871,"  r.  17.  Wl  r  It!*' 

As  already  stated  dividends  are  declared  from  time  to  time  tti^  '41! 

until  the  available  assets  are  exhausted  and  the  debts  liquidated,  trustee  sbonld 

Ultimately  9k  final  dividend  is  declared,  as  provided  by  the  fol-  declare  a  final 

lowing  section  of  "  The  Bankruptcy  Act,  18C9  "  : —  dividend. 

"  When  the  trustee  has  converted  into  money  all  the  property  The  Bank- 

"  of  the  bankrupt,  or  so  much  thereof  as  can,  in  the  joint  rujptcy  Act^ 

"  opinion  of  himself  and  of  the  committee  of  inspection,  be  1869, «.  44. 
"  realized  without  needlessly  protracting  the  bankruptcy,  he 
"  shall  declare  a  final  dividend,  and  give  notice  of  the  time  at 
"  which  it  will  be  distributed."— 32  &  83  Vict.  c.  71,  s.  44. 

(2.)  Secondly^  let  us  see  to  whom  dividends  must  be  trans-  (2.)  To  whom 

mitted,  and  in  what  order  debts  are  to  be  paid.  dividends 

All  the  creditors  who  have  proved  before  the  declaration  of  a  ™!^  J*®  *^^ 

dividend  are  entitled  to  participate  in  the  distribution  («).    As  JJJjg^  ofpay-  ^ 

regards  creditors  who  have  not  proved  before  the  declaration  ment. 

of  a  dividend,  "  The  Bankruptcy  Act,   1869,"  provides  as  Rights  of  a 

follows  : —  creditor 

"  Any  creditor  who  has  not  proved  his  debt  before  the  de-  proving  y^r 

"  claration  of  auy  dividend  or  dividends  shall  be  entitled  to  be  dwlaration  of 

"  paid  out  of  any  monies  for  the  time  being  in  the  hand  of  the  1.*^^*'*,' 

"  trustee  any  dividend  or  dividends  he  may  have  failed  to  ^'**  -^^^'- 

(el  Appendix  V.  Form  49.  ^®^^>  *•  ^^* 

{a)  Appendix  V.  Form  3.    By  some  omission  no  form  of  notice  was  provided 
in  schedule  to  **  The  Bankruptcy  Rules,  1870." 
(0  Ant€y  p.  1393. 
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"  receive  before  such  monies  are  made  applicable  to  the  panneiit 
"  of  any  future  dividend  or  dividends,  bat  he  Bball  not  be  en- 
"  titled  to  distnrb  the  distribntioii  of  any  dividend  declared 
"  befbre  his  debt  was  proved  by  reason  that  he  has  not  partid- 
"  patcd  therein."~-32  &  SH  Vict.  c.  71,  b.  43. 

The  following  rules  of  "  The  Bankruptcy  Rules,  1870,"  relate 
■  to  the  payment  of  dividends  to  secured  creditore ; — 

"  AJl  bills  of  exchange  or  other  negotiable  eecnritdes  upon 
"  which  proof  lias  been  made  must  be  exhibited  to  the  trustee 
"before  payment  of  dividend."— " The  Buikmptc;  Bnles, 
1870,"  r,  134. 

"  A  creditor  who  is  desirous  of  giving  credit  for  the  value  of 
"  his  security  in  order  to  entitle  him  to  a  dividend  in  respect 
"  of  the  balmice  of  his  debt  after  deducting  the  aaseased  vdae, 
"  shall  give  notice  thereof  to  the  trustee,  and  the  ^ne  of  his 
"  security  shall  be  determined  in  the  same  manner  as  Uie  value 
*'  of  the  security  is  to  be  determined,  as  prescribed  with  refer* 
"  ence  to  the  balance  upon  which  a  secured  creditor  may  vote, 
"  and  such  creditor  shatl  give  credit  for  the  value  within  firor- 
"  teen  days  after  he  shall  be  called  upon  by  the  trustee  so  to  do^ 
"  unless  he  shall  be  out  of  England,  and  then  within  such  res- 
"  sonable  time  as  the  trustee  may  fix,  having  r^ard  to  the 
"  means  of  communication  between  England  and  the  place 
"  where  the  creditor  may  bo,  and  in  default  thereof  shall  be 
"  deemed  to  be  fully  secured.  If  the  trustee  or  any  other 
"  creditor  shall  be  dissatisiied  with  the  value  put  on  the  »e- 
"  curity,  the  trustee  may  require  the  security  to  be  realixed." 
—"The  Bankruptcy  Rules,  1870,"  r.  13C. 

Having  ascertained  to  whom  dividends  are  to  be  trans- 
mitted, it  becomes  necessary  to  determine  in  what  order  debts 
U)  be  paid.      The  proviaions  of  "  The   Bankruptcy  Act, 
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The  mode  of  making  the  application  is  indicated  by  the  fol-  Mode  of  ap- 

lowing  rule  of  "  The  Bankruptcy  Rules,  1870  "  :—  S^^^for  sack 

"  A  creditor  may  apply  for  the  payment  of  a  dividend  with-  i^  ^^^^^ 

"  held  by  a  trustee  by  sending  or  giving  to  the  registrar  and  j^  Bank- 

"  the  trustee  a  notice  according  to  the  form  in  the  schedule,  and  ruptcy  Rules, 

"  the  Court  may,  if  it  shall  see  fit,  make  an  order  upon  such  i870,  r.  135! 
"  application  for  the  payment  of  the  dividend  without  requiring 
"  the  attendance  of  the  creditor  thereat." — "  The  Bankruptcy 
Rules,  1870,"  r.  135. 

A  form  of  apphcation  under  this  rule  is  provided  (/). 

(4.)  Fourihhjy  as  to  the  mode  of  transmission  of  dividends.  (*•)  Mode  of 

If  a  creditor  does  not  choose   to  attend  and  receive  the  Jj*^i"*21 

money  in  person  or  by  proxy,  it  will  be  transmitted  to  him  1. ^  ^  ^ 

at  his  own  risk.    On  this  subject,  "  The  Bankruptcy  Rules,  ^^^J 

1870,"  provide  as  follows  : —  transmitting 

"  The  amount  of  the  dividend   may,  at  the  risk  of  the  diTidends. 

"  creditor,  be   transmitted   to   a   creditor  by  r^stered  post  The  Bank- 

"  letter,  enclosing  a  cheque  or  post-office  order,  less  the  cost  ruptcy  Rules, 

"  of  remittance,  upon  his  returning  the  notice  to  the  trustee  1870,  r.  133. 
*^  with  the  receipt  attached  to  it  duly  signed,  or  it  shall  be  paid 
*^  upon  the  proauction  of  the  notice  and  the  receipt  to  the 
"  trustee  at  the  time  mentioned  in  the  notice." — "  The  Bank- 
"  ruptcy  Rules,  1870,"  r.  133. 

(5.)  Fifthly,  as  to    unclaimed  dividends  and   ouUlanding  (5.)  Unclaimed 

property.  dividends  and 

It  sometimes  happens  that,  for  one  reason  or  another,  the  pj^^y  * 
dividends  declared  are  not  all  claimed.  These  may  be  claimed 
by  the  creditors,  tvithin  five  years.  But,  after  the  expiration  of 
this  period,  the  dividends  are  vested  in  the  Crown.  The  pro- 
visions in  "  The  Bankruptcy  Act,  1869,"  on  this  subject,  are  as 
follow  : — 

'^  Unclaimed  dividends,  and  any  other  monies  arising  from  How  as- 
"  the  property  of  the  bankrupt,  remaining  under  the  control  of  claimed 
"  the  trustee  at  the  close  of  tne  bankruptcy  of  any  bankrupt,  or  ^*^f^" 
"  accruing  thereafter,  shall  be  accounted  and  paid  over  to  such  JJSjt  with. 
"  account  as  may  be  directed  by  the  rules  of  Court  to  be  made  j^  Bartk- 
**  with  the  sanction  of  the  treasury  ;  and  any  parties  entitled  ^w^  j^^ 
**  thereto  may  claim  the  same  in  manner  directed  by  such  rules.  i869,  s.  52! 
**  The  trustee  shall  also  deliver  a  list  of  any  outstanding  pro- 
^^  pertv  of  the  bankrupt  to  the  prescribed  persons,  and  the  same 
**^  shall,  when  practicable,  be  got  in  and  applied  for  the  benefit 
"  of  the  creditors  in  manner    prescribea.  — 32  &  33   Vict. 
c.  71,  s.  52. 

^'  Where  any  dividends  remain  unclaimed  for  five  years,  then  Disposition 
"  and  in  every  such  case  the  same  shall  be  deemed  vested  in  the  of  dividends 
"  Crown,  and  shall  be  disposed  of  as  the  Commissioners  of  Her  ^^,^2f^ 
"  Majesty's  Treasury  direct ;  provided  that  at  any  time  after  ^ye  yegrg. 

(/)  Appendix  Y.  Fonn  No.  50. 
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"  BHch  veatii^  the  Lord  Chancellor  or  any  Court  anthoriaed  bj 
"  him  may  by  reason  of  the  disability  or  absence  beyond  aeas 
"  of  the  person  entitled  to  the  sum  so  vested,  or  for  any  other 
"  reason  appearing  to  him  siifGcient,  direct  that  the  said  sum 
"  shall  be  repaid  out  of  money  provided  by  Parliament." — 
32  &  83  Vicfr.  c.  71.  s.  116. 

Not  later  than  twelve  months  from  the  declaratiou  of  a  divi- 
dend the  trustee  is  required  to  forward  to  the  comptroller  a 
list  of  unclaimed  dividends,  and  also  vouchers  for  auch  divi- 
dends as  have  been  paid.  The  comptroller  then  sends  to  the 
trustee  an  order  by  the  accotmtant  in  batikmptcy  upon  the 
Bank  of  Enf^land  to  receive  the  amount  of  unclaimed  divi- 
dends, and  the  trustee  within  a  week  irom  the  date  of  such 
order,  must  pay  the  sum  mentioned  therein  into  the  Bank  of 
England.  On  this  subjecc,  "The  Bankruptcy  Rules,  1871," 
provide  as  follows  : — 

"  At  the  expiration  of  twelve  months  from  the  declaration  of 
"  such  dividend,  or  if  the  bankruptcy  be  closed  vithin  twelve 
"  months  of  such  declaration,  then  at  the  close  of  the  bank- 
"  mpk-y,  the  trustee  shall  forward  to  the  ciomptroller  a  list  of 
"  the  dividends  unclaimed,  together  with  vouchers  showing  the 
"  payment  of  such  dii-ideiids  as  have  been  paid."^"  The  Bank- 
ruptcy Rules,  18711,"  r,  18. 

"  Upon  the  receipt  of  such  list  the  comptroller  shall  send  to 
"  the  trustee  an  order  by  the  accountant  in  bankruptcy  upon 
"  the  Bank  of  England  to  receive  the  amount  of  the  dividends 
"  which  remain  unclaimed,  and  the  trustee  shall  within  one 
"  week  from  tJic  date  of  such  order  pay  into  the  Bank  of  Eng- 
"  land  the  sum  mentioned  in  such  order." — "  The  Bankruptcy 
Hnles,  1870,"  r.  19. 

The  trustee  is  also  required  to  forward  I 
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CHAPTER    XV. 

IDfiETING  OF  CREDITORS  SUBSEQUEIfT  TO  THE  FIRST 

MEETING. 

It  has  already  been  seen  {a)  that  ^'  The  Bankruptcy  Act,  Meeting  of 

1869,"  provides  that  "the  trustee  may,  jfrom  time  to  time,  credito™ may 

"  summon  general  meetings  of  the  creditors  for  the  purpose  of  ^  J^f^S^T*^ 

"  ascertaining  their  wishes  "  (J).  ^ 

The  Court,  also,  may,  from  time  to  time,  summon  a  meeting.  General 

On  this  subject,  "  The  Bankruptcy  Act,  1869,"  pro\ides  as  ^}^  °^ 

follows  *  ***wm«io  iumj 

"  The  Court  may,  jfrom  time  to  time,  during  the  continuance  by  Court  from 

"  of  a  bankruptcy,  summon  general  meetings  of  the  creditors  time  to  time. 

'*  for  the  purpose  of  ascertaining  their  wishes,  and  may,  if  the  The  Bank- 

"  Court  thinks  fit,  direct  the  registrar  to  preside  at  such  ruptcy  Act, 

"  meeting."— 82  &  33  Vict.  c.  71,  s.  20  (c).  1869,  s,  20. 

A  creditor  may  also  summon  a  meeting.    But,  before  doing  Creditor  may 

so,  a  creditor  should  remember  that  Rule  102  of  "  The  Bank-  »^"nm<"i  * 

ruptcy  Rules,  1870,"  (d)  renders  him  liable  for  the  costs  of  such  mectSg. 
meeting,  unless  the  Comt  otherwise  order. 

A  member  of  a  committee  of  inspection  may  summon  a  A  member  of 

meeting  of  his  own  accord  (^),  or  if  the  object  be  for  the  pur-  committee  of 

pose  of  removing  a  trustee  in  bankruptcy  or  a  member  of  a  J^S^m^on 

committee  of  inspection,  he  may  summon  a  meeting  of  creditors  genend 

at  the  request  of  any  one  or  more  of  such  creditors  (/).  meeting. 

As  r^ards  the  costs  of  general  meetings,  **  The  Bankruptcy  By  whom 

Rules  "  provide  : —  cotte  of  snm- 

"  The  costs  of  summoning  a  meeting  of  creditors  by  any  zoning  a 

•*  person  other  than  the  trustee  shall  be  paid  by  the  person  at  ^*!j^df  ^ 

Ante,  p.  1380. 

Sect.  20,  ante^  pp.  1380—1881. 

See  this  section  set  out  in  fidl,  ante,  pp.  1380—1381. 


Set  out  M)/>*A. 

Vict.  c.  71,  s.  21,  jMtt,  p. 
**  Bankruptcy  Boles,  1870,"  Bale  120,  ante,  pp.  1365—1366. 


lei  32  &  33  Vict.  c.  71,  s.  21,  poit,  p.  1401. 
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TheBank- 
1870,  r.  102. 
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1870," 


Datica  of 
nweting  to 


^  whoee  insUncc  it  is  EummoQed,  to  be  repaid  to  1 
"  the  estate  if  the  tmstee,  or  the  comnuttee  of  ins 
"  the  Court  ahall  so  direct," — "  The  Bankrnptry  Baf 
r.  102. 

The  modf  of  sammoning  a  general  meeting  is  as  foDovs : — 

^Miere  the  meecing  is  siunmoiied  bj  the  trustee,  he  sends  i 
notice  thereof  to  each  creditor.  On  this  snbject,  "  Tbe  Bank- 
rnptcy  Kulee.  l»<7ii,"  provide  as  follows  : — 

"  AVhere  a  meeting  of  creditore  is  sommoned  by  a  trustee,  it 
"  Bhall  \je  summoned  bv  the  trustee  transmitting  to  each  cre- 
"  ditor  at  tbe  address  given  in  his  proof,  or  when  he  shall  not 
"  have  proved,  the  addjress  given  in  the  list  of  creditors  hj  the 
"  bankrupt,  or  such  other  address  ss  may  be  known  to  the 
"  tmstec,  seven  days  before  tbe  meeting  is  to  be  held,  a  notice 
"  setting  forth  the  time  and  place  at  which  it  is  to  be  held,  and 
"  the  purpose  for  which  it  is  summoned." — "  The  Bankmptcj 
Rules,  l«7(i,"  r.  9.0. 

Any  notice  summoning  a  meeting  for  the  purpose  of  inducing 
the  creditors  to  accept  a  composition  or  general  scheme  of 
arrangement  must  specify  the  object  of  such  meeting  (j). 

Forms  of  notice  in  the  Oazelle  of  a  meeting  to  authorise  tbe 
trustee  to  accept  a  composition  (A)  ;  of  an  application  to  annul 
adjudication  under  this  section  (i)  ;  of  an  order  annnllii^ 
adjudication  (k)  ;  of  an  affidavit  of  a  person  interested  in  a 
composition  for  a  committal  {I)  ;  of  a  notice  of  application  fir 
a  committal  (m)  -,  of  an  order  of  committal  (n)  ;  of  an  appli- 
cation for  enforcement  of  provision  in  a  composition  (o)  ;  of 
an  affidavit  in  support  of  such  last-named  application  (  ») ;  and 
of  an  order  for  enforcement  of  provisions  in  a  compositiMi  (f  X 
are  provided. 

Wlicre  a  meeting  ia  Buniraoned  by  order  of  the  Court,  the 
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'^  at  the  address  pven  in  his  proof,  or  when  he  shall  not  have 
"  proved,  the  address  given  in  the  list  of  creditors  by  the 
"  bankrupt,  or  such  other  address  as  may  be  known  to  the 
"  trustee.  —"  The  Bankruptcy  Rules,  1870,"  r.  11. 

A  form  of  order  summoning  a  general  meeting  of  creditors  Fonn  of  order 
is  provided  (r).  '^fi  «»««*- 

As  regards  what  shall  be  sufficient  evidence  of  sending  a  ^^' 
notice  convening  a  meeting,  "  The  Bankruptcy  Rules,  1870,''  ^J^^^^cS^""^' 
provide  as  follows :—  wny^i^a 

"  An  affidavit  by  a  trustee,  or  an  officer  of  the  Court,  or  by  meetiBg. 
**  any  clerk  of  either,  that  letters  have  been  put  into  a  post-  xh^  Bank- 
"  office,  shall  be  sufficient  evidence  of  such  notices  having  been  ruptey  Ridesy 
"  duly  sent  to  the  persons  to  whom  the  same  purport  to  have  1870,  r.  98. 
"  been  addressed."—"  The  Bankruptcy  Rules,  1870,"  r.  98. 

It  is  provided,  by  the  following  rule  of  "  The  Bankruptcy  Proceedings 
Rules,  1870,"  that  though  some  of  the  creditors  may  not  have  »*  meeting 
received  notice  of  a  meeting,  the  proceedings  thereat  shall  not  J^J^^c^uae 
be  invalidated  : —  aome  ciediton 

"  Wherever  a  meeting  of  creditors  is  called  by  notice,  the  received  no 
"  proceedings  had,  and  resolutions  come  to  at  such  meeting,  notice  of 
"  shall  be  valid,  notwithstanding  that  some  creditors  shall  not  "*™*- 
**  have  received  the  notice  sent  to  them,  unless  otherwise  ordered  ^TA^  Banh- 
*'  by  the  Court."—"  The  Bankruptcy  Rules,  1870,"  r.  97.  '^^^^Sr  ' 

The  regulation  as  to  the  proceedings  at  general  meetings  of  ^  '  '  *"' 
creditors  are  as  follow.    "The  Bankruptcy  Act,  18G9,"  pro-  ^^J^^^''^ 

VlCieS  :  meetings  of 

"  The  provisions  of  this  Act  with  respect  to  the  first  general  creditors. 
"  meeting  of  creditors  («)  shall  apply  to  any  subsecjuent  general  xhe  Bank- 
"  meeting  of  creditors  in  a  bankruptcy,  with  this  exception,  rwptcy  Act, 
"  that  subsequent  meetings  of  creditors  may  be  summoned  by  1869, «.  21. 
"  the  trustee,  or  by  a  member  of  the  committee  of  inspection, 
"  and  that  such  meetings  may,  unless  otherwise  directea  by  the 
"  Court,  in  the  case  of  meetings  summoned  by  the  Court, 
"  be  presided  over  by  any  person  chosen  by  the  creditors  as- 
"  sembled  at  such  meeting,  and  that  any  creditor  whose  debt 
^*  has  been  proved,  or  the  value  of  whose  debt  has  been  ascer- 
"  tained  at  or  subsequently  to  such  first  meeting,  shall  be 
"  allowed  to  be  present  and  to  vote  thereat." — 82  &  83  Vict, 
c.  71,  s.  21. 

In  the  event  of  any  resolutions  being  passed  at  a  meeting  of  Certified  copy 
creditors,  it  is  provided  that  a  certified  copy  thereof  shall  be  f^^^^^^J^ 
forwarded  by  the  trustee  to  the  registrar.  On  this  subject,  iti^SS^ 
"  The  Bankruptcy  Rules,  1870,"  provide  as  follows  : —  of  creditors 

"  The  trustee  in  every  bankruptcy  shall  send  to  the  r^'strar  to  be  sent  to 
"  of  the  Court  in  which  such  bankruptcy  is  pending  a  copy  rjfi^™'  ^7 
"  certified  by  him  of  every  resolution  of  a  meetmg  of  creditors,        ^^^^^f***- 


(3 


r)  Appendix  Y.  Form  30. 

t)  See  sect.  16,  anU,  p.  1342^1343. 
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ruptcy Rtfles, 
1870,  r.  75. 


Basmen  which 
mtj  be  trmns- 
acted  at  any 
general 
meeting. 

— Craditon 
majproTe. 

— Trufltees  or 
committee  of 
inspection  may 
be  remored, 
ftc. 


— ResolntioDB 
giving  trnatee 
directiona  may 
bepaned. 


Composition 
or  a  general 
scheme  of 
arrangement 
maybe  ac- 
cepted. 


Power  of  tms- 
tee  to  accept 
composition 
or  general 
scheme  of 
arrangement 
with  sanction 
of  creditors. 

TheBank^ 
ruptcy  Act, 
1869,  8,  28. 


'^  and  shall  also,  on  the  first  day  of  every  month.  Bend  to  the 
**  registrar  a  certified  list  of  all  proofs,  if  any,  tendered  dmJng 
"  the  month  next  preceding,  distinguishing  in  soch  list  the 
"  proofs  admitted,  those  rejected,  and  such  as  stand  over  for 
"  further  consideration." — "  The  Bankruptcy  Rulee,  1870,'' 
r.  75. 

With  reference  to  the  business  capable  of  being  transacted 
at  general  meetings  of  creditors,  one  or  two  observations  may 
now  be  made. 

A  creditor  may  prove  liis  debt  at  any  meeting  of  credifton 
dulv  summoned  (/). 

A  trustee  or  a  member  of  a  committee  of  inspection  may  be 
removed,  and  the  vacancies,  so  caused,  filled  up  at  any  meeting 
of  creditors  (w).  As  has  already  been  pointed  out,  "  The 
Bankruptcy  Act,  1869,"  provides  that  if  any  vacancy  oocnrin 
the  office  of  trustee  by  death,  resignation,  or  otherwise,  the 
creditors  in  general  meeting  shall  fill  up  such  vacancy,  and  a 
general  meeting  for  the  purpose  of  filling  up  such  vacancy  may 
be  convened  by  the  continuing  trustee,  if  there  be  more  than 
one,  or  by  the  registrar  on  the  requisition  of  any  creditor  (x). 

Speaking  generally,  the  creditors  may,  at  a  general  meeting, 
pass  resolutions  regulating  the  conduct  of  the  trustee.  For 
"  The  Bankruptcy  Act,  18G9,"  provides  that  **  the  trustee  shall 
**  in  the  administration  of  the  property  of  the  bankrupt  and  in 
"  the  distribution  thereof  amongst  his  creditors  have  regard  to 
"  any  directions  that  may  be  given  by  resolution  of  the  crediton 
"  at  any  general  meeting  "  (y). 

As  already  pointed  out,  the  creditors  may,  at  any  meeting  of 
which  proper  notice  has  been  given,  accept  a  composition  or 
a  general  scheme  of  arrangement.  This  must  not,  however,  be 
confounded  with  composition  without  any  hankrupt^y  proceed- 
ings  being  taken^  of  which  we  shall  have  to  treat  later  on  (z). 

In  reference  to  the  former  kind  of  composition,  "  The  Bank- 
ruptcy Act,  18G9,"  enacts  that : — 

"  The  trustee  may,  with  the  sanction  of  a  special  resolution 
"  of  the  creditors  assembled  at  any  meeting  of  which  notice  has 
"  been  given  specifying  the  object  of  such  meeting,  accept  Miy 
'*  composition  offered  by  the  bankrupt,  or  assent  to  any  general 
**  scheme  of  settlement  of  the  affaire  of  the  bankrupt,  upon 
"  such  terms  as  may  be  thought  expedient,  and  with  or  without 
a  condition  that  the  order  of  adjudication  is  to  be  annulled, 
subject  nevertheless  to  the  approval  of  the  Court,  to  be  testi- 
fied by  the  Judge  of  the  Court  signing  the  instrument  con- 
"  taining  the  terms  of  such  composition  or  scheme,  or  embodying 
"  such  terms  in  an  order  of  the  Court. 


n 


(( 


it 


(0  Kulo  67,  ante,  p.  1356. 

h()  Kule  120,  ante,  pp.  1365—1366. 

(a)  32  k  33  Vict.  c.  71.  s.  83,  sub-sect.  (2). 

(y)  /*.,  8.  20,  ante.ja.  1380—1381. 

(c)  See  potti  pp.  1424  et  wq. 
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"  Where  the  annulling  the  order  of  adjudication  is  made  a 
"  condition  of  any  composition  with  the  bankrupt  or  of  any 
**  general  scheme  for  the  liquidation  of  his  affairs,  the  Court, 
*'  if  it  approves  of  such  composition  or  general  scheme,  shall 
*'  annul  the  adjudication,  on  an  application  made  by  or  on 
**  behalf  of  any  person  interested,  and  the  adjudication  shall  be 
'^  annulled  from  and  after  the  date  of  the  order  annulling  the 


"  same. 


"  The  provisions  of  any  composition  or  general  scheme  made 
**  in  pursuance  of  this  Act  may  be  enforc^  by  the  Court  on  a 
motion  made  in  a  summary  manner  by  any  person  interested, 
and  any  disobedience  of  the  order  of  the  Court  made  on  such 
**  motion  shall  be  deemed  to  be  a  contempt  of  Court.  The 
"  approval  of  the  Court  shall  be  conclusive  as  to  the  validity  of 
*^  any  such  composition  or  scheme,  and  it  shall  be  binding  on 
''  all  the  creditors  so  far  as  relates  to  any  debts  due  to  them 
"  and  provable  under  the  bankruptcy."— 82  &  83  Vict.  c.  71, 
s.  28. 


4( 


BOOK  VI. 

THE  JURISDICTION  AND  PRACTICE  IN  BANKRUPTCY. 

CHAPTER  XVI. 

THE   DISCHARGE  OP  THE  BANKHirPT, 

When  Md  on  Thb  bankrupt  may  at  the  close  of  or  during  the  banlcraptcy, 
*'"* ^^'irf  ""^  ^^^  ^^^  '"*'  meeting  of  creditors,  obtain  an  order  of  di- 
d^charE«  cu  •'^arge.  The  regulations  as  to  the  order  of  dischai^  are  con- 
be  obuinod       tained  in  the  following  section  of  "The  Bankruptcy  Act, 

18C9 "  :— 

Tlu  Bank-  "  ^^*^i  ^  bankruptcy  is  closed,  or  at  any  time  during  ita 

ruptey  Ad,       "  continuance,  with  the  assent  of  the  creditors,  testified  by  a 

1869,  t.  48.      "  special  resolution,  the  bankrupt  may  apply  to  the  Court  for 

"  an  order  of  discharge  ;   but  such   discharge  fiall  not  be 

"  granted  unless  it  is  proved  t<i  the  Court  that  one  of  tie  frf- 

"  lowing  conditions  has  been  fulfilled,  that  is  to  say,  either  that 

"  a  dividend  of  not  less  than  ten  shillings  in  the  pound  hn 

"  been  paid  out  of  his   property,  or  might  have  oeen  paid 

"  except  through  the  negligence  or  fraud  of  the  trustee,  or  that 

'  1  resolution  of  his  creditors  has  been  pasaed  to  the 


(( 

it 
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Though,  as  provided  by  this  section,  the  application  for  a  Oixier  of  dia- 
discharge  may  be  made  at  the  close  of  the  bankruptcy  or  during  chaige  win  not 
its  continuance,  yet,  the  order  of  discharge  ^ill  not  be  made  ^*1*^^  *^ 
until  after  the  public  examination  of  the  bankrupt.    This  is  examination 
provided  by  the  following  rule  of  "  The  Bankruptcy  Rules,  of  the  bonk- 

1870  "  :—  rapt. 

"  An  order  of  discharge  shall  not  be  granted  until  after  the  The  Bank- 
"  public  examination  of  the  bankrupt  under  section  19  of  the  ruptcyEuUf, 
"  Act;'—"  The  Bankruptcy  Rules,  1870,"  r.  140.  1870,  r.  140. 

Where  the  discharge  is  sought  to  be  obtained  during  the  con-  Mode  of  ob- 
iinuance  of  the  bankruptcy,  the  bankrupt  must  apply  to  the  taining  dis- 
trustee  to  summon  a  meeting  of  creditors.    On  this  subject,  ^^^„J^^°^ 
"  The  Bankruptcy  Rules,  1870,"  provide  as  follows  : —  ©f  a  bank- 

"  A  bankrupt  desirous  of  obtaining  the  assent  of  his  creditors  ruptcy.  • 
**  to  his  applying  to  the  Court  for  an  order  of  discharge  during  The  Bcmk- 
"  the  continuance  of  his  bankruptcy,  shall  request  the  trustee  ruptcy  EuUs, 

to  summon  a  meeting  of  his  creditors,  and  thereupon  the  1870,  r.  142. 

trustee,  upon  the  deposit  of  a  sufficient  sum  for  costs,  shall 

summon  such  meeting  ;  where  at  the  meeting  the  creditors 
<'  do  not  so  assent  no  other  meeting  shall  be  called  for  the  same 
"  purpose  until  after  the  lapse  of  three  calendar  months." — 
"  The  Bankruptcy  Rules,  1870,"  r.  142. 

A  bankrupt  wishing  to  obtain  his  discharge  must,  first,  file  Practice  on 
an  application  with  the  registrar  in  accordance  with  the  follow-  jPpli»*ion 
ing  rule  of  "  The  Bankruptcy  Rules,  1870  "  :-  ^w 

"  A  bankrupt  intending  to  apply  for  an  order  of  discharge,  _p       j 

shall  file  an  application  with  the  registrar,  who  shall  there-  pUcaS^to^* 

upon  fix  the  time  and  place  at  which  the  application  will  be  be  filed. 
"  heard.    Notice  of  the  time  and  place  fixed  for  the  hearing  of  xhe  Bank- 
**  the  application  of  the  order  of  discharge  shall  be  gazetted,  ruptcy  Rules, 
"  and  idso  given  to  the  trustee  by  the  bankrupt,  twenty-one  1870,  r.  138. 
"  days  before  such  day."—"  The  Bankruptcy  Rules,  1870," 
r.  138. 

Forms  of  application  under  this  rule  are  provided  (a).    And  — Fonn  of 
also  a  form  of  memorandum  of  application  (5),  and  a  form  of  application, 
notice  of  application  for  the  Gazette  (c). 

On  the  day  appointed  for  the  hearing  of  the  application  the  —Hearing  of 
bankrupt  must  be  prepared  to  prove  that  one  of  uie  following  application- 
conditions  has  been  fulfilled,  namely,  "  eitJier  that  a  dividend  of 
not  less  than  ten  shillings  in  the  pound  has  been  paid  out  of  his 
property y  or  might  have  been  paid  except  through  the  negligence  or 
fraud  of  the  trustee,  or  that  a  special  resolution  of  his  creditors 
has  been  passed  to  the  effect  that  his  bankruptcy  or  the  failure  to 
pay  ten  shillings  in  the  pound  has,  in  their  opinion,  arisen  from 
circumstances  for  which  the  bankrupt  cannot  Justly  be  held 
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a)  Appendix  Y.  Forms  62,  63,  64,  and  65. 
\b)  Appendix  Y.  Form  66. 
V)  Appendix  V.  Form  61. 
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The  Bank- 
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1870,  r.  139. 
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responsible,  and  that  Iheij  dfsire  thai  an.  order  of  diaehargs  shmM 
he  granted  lo  fiim"  (d).  If  the  bankrupt  applying  for  his  iUb- 
chai^  &il  to  prove  the  fulfilment  of  one  of  these  conditioni,  no 
order  of  discharge  will  be  made  (e).  But  even  if  he  give  the 
required  proof  the  Court  ia  nut  bound  to  grant  a  dischai^ 
For  it  is  expressly  provided  that  the  Court  may  withhold  alto- 
gether the  order  of  discharge,  or  suspend  it  for  such  time  as  it 
deems  to  be  just  in  the  circumstance  following  ;  "  namely,  if  it 
appears  fo  lite  Court,  on  the  representation  of  the  creditors  mads 
111/  speeial  resoMion,  of  the  truth  of  which  representation  the 
Court  M  sntinfied,  or  bif  other  sufficient  evidence,  that  the  bankrupt 
lias  made  default  in  giving  up  to  his  eredilors  the  property  Khik 
he  is  required  by  this  Act  to  give  up ;  or  that  a  prosecution  has 
been  commenced  against  him  in  pursuance  of  the  provisions  re- 
lating lo  Vie  pttnixhrnent  of  fraudulent  debtors,  contained  in  '  The 
Debtors  Act,  1869,'  in  respect  of  any  offetue  alleged  to  have 
been  committed  by  him  against  Uw  said  Act "  (/). 

An  order  of  discharge  ia  dated  on  the  day  on  which  it  is 
made,  and  takes  cfTcot  on  and  after  the  day  of  its  date.  On 
this  subject,  "The  Bankruptcy  Rules,  1870,"  provide  as 
follows : — 

"  All  order  of  discharge  shall  be  dat«d  of  the  day  on  which 
"  it  is  made,  and  shall  take  effect  ou  and  &om  the  day  of 
"  its  dat*.  and  shall  be  gazetted."—"  The  Bankruptcy  Rulea, 
1870,"  r.  139. 

Forms  of  orders  of  discharge  (y)  are  provided,  and  also  of 
notice  in  Qazelle  of  order  of  diachai^  (A). 

The  following  rule  of  "The  Banlmiptcy  Eulea,  1870,"  regu- 
lates the  time  for  delivering  out  the  order  of  discharge : — 

"  An  order  of  discharge  shall  not  be  delivered  oat  natil  sfUr 
"  the  L'xpiration  of  the  time  allrivved  for  appeal,  or  if  an  appeal 
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"  the  suit  of  the  CroWn  or  of  any  person  for  any 

''  oifence  against  a  statute  relating  to  any  branch 

"  of  the  public  revenue,  or  at  the  suit  of  the 

"  sheriff  or  other  public  officer  on  a  bail  bond 

"  entered  into  for  the  appearance  of  any  person 

"  prosecuted  for  any  such  offence  : 

"  And  he  shall  not  be  discharged  from  such  excepted  debts 

"  unless  the  Commissioners  of  the  Treasury  certify  m  writing 

**  their  consent  to  his  being  discharged  therefrom. 

"  An  order  of  discharge  shall  be  sufficient  evidence  of  the 
"  bankruptcy,  and  of  the  validity  of  the  proceedings  thereon, 
''  and  in  any  proceedings  that  may  be  instituted  against  a 
bankrupt  who  has  obtained  an  order  of  discharge  in  respect 
of  any  debt  from  which  he  is  released  by  such  order,  the 
bankrupt  may  plead  that  the  cause  of  action  occurred  before 
his  discharge,  and  may  give  this  Act  and  the  special  matter 
'*  in  evidence."— 32  &  38  Vict.  c.  71,  s.  49. 

"  The  order  of  discharge  shall  not  release  any  person  who.  Who  are  not 
**  at  the  date  of  the  order  of  adjudication,  waa  a  partner  with  '^***^  J?^ 
"  the  bankrupt,  or  was  jointly  bound  or  had  made  any  joint  chai*^    **' 
"  contract  with  him."— 32  &  33  Vict.  c.  71,  s.  50.  TJ^Bank- 

Where  a  person  has  failed  to  obtain  his  discharge,  certain  ^^p^^u  Act 
congruences  ensue  which  are  indicated  by  the  following  section  iqqq  g  50' 
of "  The  Bankruptcy  Act,  1869  "  :—  '  '     ' 

*'  Where  a  person  who  has  been  made  bankrupt  has  not  Conseqaeneas 
"  obtained  his  discharge,  then,  from  and  after  the  close  of  his  ^^  Mure  to 
"  bankruptcy,  the  following  consequences  shall  ensue  :  chaw 

"CI.)  No  portion  of  a  debt  provable  under  the  bankruptcy  mT^  7. 
"  shall  be  enforced  against  the  property  of  the       ^     T^', 
"  person  so  made  bankrupt  until  the  expiration  TSSo^a  ra 
"  of  three  years  from  the  close  of  the  bank-  ^^''  '•  '**' 
"  ruptcy  (i)  ;   and  during  that  time,  if  he  pay 
*'  to  his  creditors  such  additional  sum  as  will, 
**  with  the  diWdend  paid  out  of  his  property 
''  during  the  bankruptcy,  make  up  ten  shillings 
"  in  the  pound,  he  shall  be  entitled  to  an  order 
"  of  discharge  in   the   same  manner  as  if  a 
"  dividend  of  ten  shillings  in  the  pound  had 
"  originally  been  paid  out  of  his  property : 
(2.)  At  the  expiration  of  a  period  of  three  years  from  the 
close  of  the  bankruptcy,  if  the  debtor  made 
''  bankrupt  has  not  obtained  an  order  of  discharge, 
any  balance  remaining  unpaid  in  respect  of 
"  any  debt  proved  in  such    bankruptcy  (but 
"  without  interest  in  the  meantime)  shall  be 
"  deemed  to  be  a  subsisting  debt  in  the  nature 
"  of  a  judgment  debt,  and,  subject  to  the  rights 

(1)  Ab  to  close  of  the  bankruptcy,  see  poaty  cap.  xviii.  pp.  1412  H  teq. 
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"  of  any  persons  who  have  become  creditors  of 

'*  the  debtor  since  the  close  of  his  bankruptcj, 

**  may  be  enforced  against  any  property  of  the 

'*  debtor,  with  the  sanction  of  the  Court  which 

"  adjudicated  such  debtor  a  bankrupt,  or  of  tiie 

"  Court  having  jurisdiction  in  bankruptcy  in  the 

"  place  where  the  property  is  situated,  but  to 

the  extent  only,  and  at  the  time  and  in  manner 

directed  by  such  Court,  and  after  giving  such 

notice  and  doing  such  acts  as  may  be  pre- 

"  scribed  in  that  behalf."— 32  &  83  Vict.  c.  71, 

s.  54. 

The  following  rules  of  "  The  Bankruptcy  Rules,  1870," 

relate  to  the  enforcement  of  a  debt  against  an  undischarged 

bankrupt : — 

**  Where  after  the  expiration  of  a  period  of  three  years  from 
"  the  close  of  a  bankruptcy,  in  which  the  bankrupt  has  not 
"  obtained  an  order  of  discharge,  an  application  is  made  to  the 
"  Court  for  its  sanction  to  the  enforcement  by  a  creditor  of 
"  the  payment  of  the  balance  remaining  unpaid  of  a  debt 
"  proved  under  the  bankruptcy,  the  creditor  shall  file  a  state- 
"  ment,  verified  by  affidavit,  showing  the  dividend  paid  under 
"  the  bankniptcy,  the  balance  remaining  unpaid,  and  the  pro- 
"  perty  against  which  he  seeks  to  enforce  payment,  and  that 
"  such  proprty  is  the  property  of  the  bankrupt,  and  the  reg»- 
"  trar  shall  thereupon  appoint  a  time  and  place  for  the  hearing 
"  of  the  application  and  direct  notice  of  the  time  and  place 
appointed  for  the  hearing,  according  to  the  form  in  the 
schedule,  to  be  served  by  an  officer  or  a  bailiff  of  the  Court, 
"  personally  on  the  bankrupt,  or  at  his  usual  or  last  known 
"  place  of  residence  or  business." — "  The  Bankruptcy  Rules, 
1870,"  r.  183. 

"  At  the  hearing  of  the  application  ser\'ice  of  the  notice  on 
"  the  bankrupt  shall  be  proved,  unless  he  appears,  and  the 
Court  if  it  think  fit  may  reftise  the  application,  or  adjourn 
the  hearing  to  some  other  day,  and  in  such  latter  case  shall 
"  direct  the  creditor  to  cause  a  notice  to  be  gazetted  and 
"  inserted  in  one  local  paper,  seven  days  before  the  day  to 
"  which  the  hearing  is  adjourned,  according  to  the  form  in  the 
"  schedule."—"  The  Bankruptcy  Rules,  1870,"  r.  184. 

**  At  the  adjourned  hearing  the  creditor  shall  produce  a  copy 
**  of  the  Gazette  and  of  the  paper  in  which  the  notice  was 
"  published,  and  the  Court  may  then  hear  all  persons  claiming 
"  to  be  creditors  of  the  debtor  before  or  since  the  close  of  the 
bankrupt':"^,  and  make  such  order  in  the  matter  as  it  thinks 
fit,  or  adjourn  the  hearing  for  further  evidence." — "  The 
Bankruptcy  Rules,  1870,"  r.  185. 
A  form  of  notice  in  Gazette  that  a  creditor  seeks  to  enforce 
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payment  of  his  debfc  out  of  the  property  of  an  undischarged  Bankrupt, 

11         .   •  •  "1    "I  /  7  \  alter  CI0S6  (*t 

bankrupt  is  provided  (It).  bankruptcy, 

Where  the  bankrupt  desires  to  make  up  the  dividend  of  paying  or 

10«.  in  the  pound  and  so  obtain  his  discharge,  under  paragraph  tendering  a 

one  of  the  above  section,  the  practice  is  regulated  by  tne  8«"».^<ili 

following  rules  of  "  The  Bankruptcy  Rules,  1870  "  :—  ^ents 

"  Where  a  bankrupt  who  has  not  obtained  his  order  of  dis-  making  up 

"  charge  shall,  after  the  close  of  the  bankruptcjr,  pay  or  tender  a  dividend  of 

"  to  the  several  creditors  who  have  proved  their  debts,  a  sum,  ^^'-  ^  ^-t 

**  which  with  the  dividend  paid  previous  to  the  close  of  the  ^^L^^Jt 

"  bankraptcy  shaU  make  up  a  dividend  of  not  less  than  ten  l^^j 

'*  shillings  in  the  pound,  and  shall  desire  to  obtain  an  order  of  affidavit,  of 

"  discharge,  he  shall  file  with  the  registrar  a  statement,  verified  "^"  ^  j^^ 

"  by  aflSdavit,  of  the  sums  so  paid  or  tendered,  and  when  and  **'  *«ndered. 

"  where  paid,  with  the  receipts  of  the  creditors  or  their  repre-  ^2}*'  Bules, 
"  sentatives  for  the  sums  respectively  paid  to  them  written  on  '"'  **•  ^^^" 
"  or  attached  thereto."—"  The  Bankruptcy  Rules,  1870,"  r.  172. 

"  The  registrar  shall  appoint  a  day  for  the  hearing  of  the  Regiftrar  to 

application  for  the  order  of  discharge,  and  a  iiotice  thereof  *Pi»i»»^»d»y 

shall  be  gazetted  twenty-one  days  before  the  day  appointed,  aK>liMSon.^ 


Forms  of  notice  to  creditors  (I),  and  of  notice  in  Gazette  (m)  notice. 

as  reouired  by  above  rule,  are  provided : —  Money  may 

"  Where  a  creditor  cannot  be  found  or  is  dead,  and  no  re-  l>«  deposited 

"  presentative  is  known,  the  bankrupt  may  deposit  the  money  ^^  registrar 

"  payable  to  such  creditor  with  the  registrar/' — "  The  Bank-  gontethr^Tf 

ruptcy  Rules,  1870,"  r.  174.  creditor  is 

"  At  the  hearing  of  the  application,  an  order  of  discharge  known. 

"  may  be  granted,  if  the  Court  is  satisfied  that  a  sum  equal  ^^'  Evlsy 

"  to  a  dividend  of  ten  shillings  in  the  pound  has  been  paid  to  ^I?!  *i  i'*|' 

"  all  the  creditors  who  proved  their  debts,  unless,  on  a  represen-  charge*on  " 

"  tation  of  creditors  under  section  forty-eight  of  the  Act,  the  proof  of  pay- 

"  Court  thinks  it  just  to  suspend  or  withhold  such  order." —  ment  of  10». 

"  The  Bankruptcy  Rules,  1870,"  r.  175.  ^^^  ^^^ 

(k)  Appendix  V.  Form  No.  70.  ^®'^^>  **•  ^''^• 
0  Appendix  V.  Form  68. 
(m)  Appendix  V.  Form  69. 
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CHAPTER   XVIL 

TAXATION  AHD   RBCOVEEY  OF  COSTfl. 

"The  Bankruptcy  Rules,  1870,"  contain  the  following  pro- 
visions  with  regard  to  the  tasation  and  recovery  of  coats  ; — 

"  The  Conrt  may  in  all  mattfira  before  it  awEtrd  snch  coBts  as 
"  to  it  shall  seem  fit  and  just ;  and  all  costs  bo  awarded  by  the 
"  London  Bankruptcy  Court  shall  be  recoverable  in  the  same 
"  manner  ag  coBta  awarded  by  a  rule  of  any  of  the  Superior 
"  Courts  of  Common  Law  at  Westminster  may  be  recovered, 
"  and  all  costs  so  awarded  by  a  Comity  Court  shall  be  taxed 
"  and  recoverable  in  the  same  manner  as  costs  ordered  to  be 
"  paid  in  any  such  Court  in  any  action  or  suit." — "  The  Bank- 
ruptcy Rules,  1870,"  r.  186. 

"  Every  order  for  payment  of  money  and  coeta,  or  either 
"  of  them,  shall  be  sealed  with  the  seal  of  the  Oonrt,  and  be 
"  signed  by  a  registrar,  and  shall  be  forthwith  filed  with  the 
■  proc'odint.'B."— "The  Bankruptcy  RuIch.  1870"  (  ' 
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"  The  costs  of  witnesses,  whether  they  have  been  examined  ^^*^  ^^  '^*** 
"  or  not,  may,  in  the  discretion  of  the  Court,  be  allowed." —  ^vh^^d^^ 
"  The  Bankruptcy  Rules,  1870,"  r.  170.  ^^^j^  ^^^^ 

The  schedule  to  "The  Bankruptcy  Rules,  1870,"  contains  a  jgyo  V.  17o! 
scale  of  costs  in  bankruptcy  matters,  which  will  be  found  printed  g,  ' .' 
in  full  in  an  Appendix  to  this  Work  {b),  ^^^ 

As  regards  the  scale  by  which  costs  are  to  be  allowed,  "  The 
Bankruptcy  Rules,  1871,"  provide  as  foUows : — 

"  Where  any  costs  in  bankruptcy  or  liquidation  are  incurred  When  lower 
"  subsequent  to  these  rules,  and  the  proveable  debts  of  the  ^^^  ^^  ^^^^ 
"  debtor  do  not  exceed  £750,  or  the  estimated  assets  do  not  ^  ^  allowed. 
"  exceed  £200,  a  lower  scale  of  attorney's  costs  shall  be  allowed,  ^^  Bank- 
"  namely,  three-fifths  of  the  charges  ordinarily  allowed,  dis-  ^?5^    2    ' 
"  bursements  being  added.    If  in  error  any  charges  have  been  '  ^'   ' 

"  allowed  or  paid  on  the  higher  scale,  and  the  proveable  debts 
"  shall  afterwards  be  ascertained  not  to  exceea  £750,  or  the 
"  gross  proceeds  of  the  assets  not  to  exceed  £200,  the  excess 
"  shall  be  disallowed,  and  if  paid  shall  be  repaid  to  the  trustee." 
— "  The  Bankruptcy  Rules,  1871,"  r.  8. 

It  is  to  be  noticed,  that,  by  the  above  rule,  a  lower  scale  of  Effect  of 
solicitors'  costs  is  to  be  allowed: — (1.)  Where  the  proveable  a^^e^^le. 
debts  of  the  debtor  do  not  exceed  £750  ;  or  (2.)  the  estimated 
assets  do  not  exceed  £206.  Moreover,  if  by  7nisfake  any 
charges  have  been  allowed  on  a  higher  scale,  the  excess  is  to  be 
disaUowed,  and  if  paid  the  trustee  is  to  repay  them.  It  has 
been  held  that  this  rule  does  not  apply  to  a  case  of  com- 
position (c). 

(h)  Appendix  VI. 

(e)  £x parte  Ca»tle;  In  re  MeUlf,  L.  R.  1  Ch.  D.  111. 
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CHAPTER    XVIIL 

THE  CLOSE  OF  THE  BANKRUPTCY. 

Former  Bankruptcy  Acts  did  not  provide  for  the  cloud 
bankruptcy  proceedings.  "  The  Bankruptcy  Act,  1869,"  how- 
ever, contains  an  express  provision  on  the  subject,  which  is  in 
the  following  terms  : — 

"  When  the  whole  property  of  the  bankrupt  has  been  realised 
"  for  the  benefit  of  his  creditors,  or  so  much  thereof  as  can,  in 
"  the  joint  opinion  of  the  trustee  and  committee  of  inspection, 
"  be  realized  without  needlessly  protracting  the  bankruptcy,  a 
"  a  composition  or  arrangement  has  been  completed,  the  trustee 
"  shall  make  a  report  accordingly  to  the  Court,  and  the  Court, 
"  if  satisfied  that  the  whole  of  the  property  of  the  bankrupt  has 
"  been  realized  for  the  benefit  of  his  creditors,  or  so  much 
"  thereof  as  can  be  realized  without  needlessly  protracting  the 

bankruptcy,  or  that  a  composition  or  arrangement  has  been 

completed,  shall  make  an  order  that  the  bankruptcy  has 
"  closed,  and  the  bankruptcy  shall  be  deemed  to  have  closed  at 
"  and  after  the  date  of  such  order. 

"  A  copy  of  the  order  closing  the  bankruptcy  may  be  pub- 
**  lished  in  the  London  Gazette,  and  the  production  of  a  copy  of 
**  such  gazette  containing  a  copy  of  the  order  shall  be  con- 
"  elusive  evidence  of  the  order  having  been  made  and  of  the 
"  date  and  contents  thereof."— 32  &  38  Vict.  c.  71,  s.  47. 

A  form  of  report  by  the  trustee  to  the  Court  is  provided  (a). 

A  form  of  order  closing  the  bankruptcy  is  also  fiimished  \h). 

The  following  rules  of  "  The  Bankruptcy  Rules,  1871,"  relate 
to  the  accounts  of  a  closed  bankruptcy  : — 

"  At  the  expiration  of  twelve  months  from  the  declaration  of 
"  such  dividend  (c),  or,  if  the  bankruptcy  be  closed  within  twelve 

id)  Appendix  V.  Form  61. 
lb)  Appendix  V.  Form  62. 
c)  I.e.y  Oiany  dividend.    Sec  Rule  18,  set  out  ante^  p.  139S. 
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"  months  of  such  declaration,  then  at  the  close  of  the  bank-  Trustee  to 
"  ruptcj-,  the  trustee  shall  forward  to  the  comptroller  a  list  of  ^^^jj^ 

"  the  dividends  unclaimed,  together  with  vouchers  showing  the  ijat  of  divi- 

"  payment  of  such  dividends  as  have  been  paid." — "  The  Bank-  dends  un- 

ruptcy  Rules,  1871,"  r.  18.  claimed. 

"  Upon  the  receipt  of  such  list  the  comptroller  shall  send  to  Bank.  Rules, 

"  the  trustee  an  order  by  the  accountant  in  bankruptcy  upon  ^^'^>  ^'  a°- 

"  the  Bank  of  Eng^land  to  receive  the  amount  of  the  dividends  Comptroller  to 

"  which  remain  unclaimed,  and  the  trustee  shall  within  one  send  trustee 

"  week  of  the  date  of  such  order  pay  into  the  Bank  of  England  J^,iatant^in 

"  the  sum  mentioned  in  such  order." — "  The  Bankruptcy  Rules,  bankruptcy 

1871,"  r.  19.  Bank.  Rides 

"  Any  other  monies  arising  from  the  property  of  the  bank-  137 1,  r.  19.' 

rupt  remaining  under  the  control  of  the  trustee  at  the  close  Money  to 

of  the  bankruptcy  of  any  bankrupt,  shall,  in  like  manner,  be  be  paid  by 

paid  by  the  trustee  into  the  Bank  of  England." — "  The  Bank-  trustee  into 

ruptcy  Rules,  1871,"  r.  20.  ^  <>^  *««• 

Let  us  now  ascertain  what  are  the  duties  of  the  registrar 

upon  the  close  of  the  bankruptcy.  ^orf'  ^^9c^ 

It  has  been  seen  (d)  that  the  registrar,  until  a  trustee  in  ^°''y  *"*  ^"' 

bankruptcy  is  appointed,  discharges  the  duties  appertaining  to  ^'"^^l^^  *^* 

that  office.    On  the  other  hand,  after  the  close  of  the  bank-  "8^**"*^' 

ruptcy,  when  the  trustee  has  obtained  his  release,  the  registrar  ^  ^^^Hlf^ 

again,  as  it  were,  steps  into  the  place  of  the  trustee,  and  does  re^gtrar  i^du 

certain  things  incidental  to  the  bankruptcy  which,  after  its  becomeB 

close,  necessarily  remain  to  be  performed.  Thus,  as  we  have  trustee, 
already  seen  (e),  the  registrar  takes  possession  of  the  trustee's 
official  books  and  papers  (/).  So  the  registrar  is  required  to 
realize  the  outstancUng  property,  and  may  declare  a  dividend 
from  the  proceeds  thereof  in  the  same  manner  as  if  he  had  been 
the  trustee  by  reason  of  there  being  no  trustee  acting  during  the 
continuance  of  the  bankruptcy  (g). 

The  following  rules  of  "The  Bankruptcy  Rules,  1871," 
relate  to  the  duties  of  the  registrar  after  the  close  of  a 
bankruptcy : — 

''  All  monies  received  by  a  registrar  acting  as  trustee  after  Monies  re- 

"  the  close  of  a  bankruptcy,  shall  in  like  manner  be  paid  by  him  ce»T®^  ^J 

"  into  the  Bank  of  England  within  one  month  of  the  receipt  of  !2?^*S«7k 

"  the  same."—"  The  Bankruptcy  Rules,  1871,"  r.  21.  ^fiigland!^ 

"  The  governor  and  company  of  the  Bank  of  England  shall  Bank.  Rules 

receive  and  carry  to  the  credit  of  the  account  of  the  aocoun-  i87l,  r.  21.' 

tant  in  bankruptcy,  all  monies  so  directed  to  be  received  by  to  credit  of 

any  order  of  the  accountant." — "The  Bankruptcy  Rules,  accountant- 

1871,"  r.  22.  general 

Bank.  Rules, 
1871,  r.  22. 

i)  Jnte^  p.  1330. 
0  Ante,  p.  1390. 
/)  Rule  249,  ante,  p.  13W). 
)  £ule  125,  ante,  p.  1398. 
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"  Subject  to  the  provisions  of  section  116  of  *  The  Bank- 
"  niptcy  Act,  1869,'  and  st^ction  19  of 'The  Bankrnptcy  Repeal 
**  and  Insolvent  Court  Act,  1869,'  the  Court,  npon  being  satis- 
"  fied  that  any  person  who  may  claim  to  be  entitled  to  any 
"  dividend  or  other  payment  from  monies  which  shall  have 
"  been  so  paid  into  the  Bank  of  England  is  entitled  thereto, 
"  may  order  payment  of  the  same  according  to  the  form  in  the 
"  schedule  "  (A).—*' The  Bankruptcy  Rules,  1871,"  r.  23. 
"  Where  ]>aymont  is  required  to  be  made  to  a  registrar  of  a 
County  Court  for  the  fees  authorised  to  be  taken  by  him  for 
the  duties  of  realising  the  estate  and  of  making  a  dividend, 
"  the  order  directing  such  payment  shall  be  signed  by  the 
"  Judge  of  the  Court,  and  any  order  made  by  the  London 
"  Bankruptcy  Court  for  the  payment  of  such  fees  shall  be  made 
"  payable  to  such  officer  as  may  be  authorised  to  receive  fees  on 
"  oehalf  of  Her  Majesty's  Exchequer." — "  The  Bankruptcy 
Rules,  1871,"  r.  24. 

"  Every  registrar  acting  as  a  trustee  after  the  close  of  a 
"  bankruptcy  shall,  within  ten  days  after  the  30th  June  and 
"  81  st  December,  forward  to  the  comptroller,  a  certificate  to 
the  effect  that  he  has  paid  into  the  Bank  of  England  all  Boms 
*  of  money  received  by  liim  on  account  of  closed  estates." — 
The  Bankniptcy  Rules,  1871,"  r.  25. 
"  Every  registrar  acting  as  a  trustee  after  the  close  of  a  bank- 
ruptcy shall,  within  twenty  days  of  the  30th  June  in  every 
year,  forward  to  the  accountant  in  bankruptcy  an  account 
"  showing  the  balance  standing  to  the  credit  or  each  closed 
"  estate  in  which  he  is  trustee,  which  account,  if  correct,  shall 
"  l>e  certified  bv  the  accountant  and  retimied  by  him  to  the 
**  registrar."— **  The  Bankruptcy  Rules,  1871,"  r.  2G. 

*'  Where  any  money  shall  Ixj  j)aid  into  the  Bank  of  England 
"  pursuant  to  these  rules,  the  trustee  shall  receive  a  certificate 
**  from  one  of  the  cashiers  of  such  bank." — "  The  Bankruptcy 
Rules,  1871,"  r.  27. 

It  has  boon  seen  (k)  that  it  is  the  duty  of  the  trustee  upon 
the  close  of  the  bankruptcy  to  deliver  to  the  registrar  a  hst 
of  the  bankrupt's  outstanding  property,  who  shall  realize  the 
property,  if  j)racticable,  and  declare  a  dividend  from  the  pn>- 
ceeds  thereof  in  the  same  manner  as  if  he  had  been  the  trustee 
by  reason  of  there  being  no  trustee  acting  during  the  con- 
tinuance of  the  bankruptcy  (/). 

(h)  Appondix  V.  Form  5  ("  Bankniptt-y  Kulea,  18"1.") 

(0  "The  iJaiikruptcv,  Rules,  1870."     Kule  125,  ante,  p.  1398. 
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CHAPTER    XIX. 

ANNULLING  ADJUDICATION. 

It  would  seem,  according  to  a  recent  case,  that  the  Court  Court  has 

has  a  general  jurisdiction  to  annul  an  adjudication  of  bank-  general  jum- 

ruptcy  in  a  proper  case  (a).    But,  independently  of  this  general  ^^i^^^^e 

jurisdiction,  the  Court  has  express  power  conferred  upon  it  to  adjudication, 
annul  the  adjudication  in  certain  cases  to  which  attention  will 
now  be  called. 

Under  section  28  of  "The  Bankruptcy  Act,   1869,"  the  Adjudication 
annullinir  of  the  order  of  adjudication,  may,  as  we  have  seen  (ft),  ™*y  be  an- 
be  made  the  condition  of  a  scheme  of  arriigement  or  composi-  Snde'r  .""gTS 
tion  accepted  by  the  trustee  in  bankruptcy  on  behalf  of  the  «The  Bank- 
creditors.    The  Court  has  no  power,  it  seems,  under  this  sec-  mptcy  Act. 
tion,  to  annul  the  adjudication  until  after  the  first  meeting  (c).  1869." 

When  the  creditors  fail  to  appoint  a  trustee,  under  section  If  creditors 

84  of  "The  Bankruptcy  Act,  1869,"  the  Court  also  has  power  fail  to  appoint 

to  annul  the  adjudication  (d).    The  Court  ought  not,  however,  Jjjj^^*^ 

to  annul  the  adjudication  under  this  section  if  one  creditor  the  adjudica- 

wishes  the  bankruptcy  to  proceed,  and  his  debt  is  so  much  tion  may  be 

greater  than  all  the  others  that  he  is  substantially  the  only  annulled, 
creditor  (e).    And  when  the  first  meeting  has  been  adjourned 
the  application  to  annul  should  not  be  made  until  after  the 
adjourned  meeting  has  been  held  (/). 

The  Court  has  also  power  under  rule  266  (g)  of  "  The  Bank-  Adjudication 
ruptcy  Rules,  1870,"  to  annul  an  adjudication  made  by  it  for  made  by  Court 
the  protection  of  the  bankrupt,  pending  the  passing  of  some  P«°^mg  pro- 
special  or  extraordinary  resolution  determining  on  liquidation  ^uidiSon^by 
by  arrangement  or  composition.    Where  a  debtor  filed  a  liqui-  arrangement 

•  • 

(a)  Ex  parte  Ai^htvorth  ;  In  re  Roare,  L.  B.  18  Eq.  706;  and  see  Ex  parte  ^j^^  m^be 
Vpfill ;  In  re  Upjill^  L.  K.  1  Ch.  439.  annulled 

(b)  Ante,  p.  1402;  and  see  Ex  parte  Anhicorth;  In  re  Hoare,  uii  supra,  »unuuea. 
?f)  Ee  Lord,  60  L.  T.  10. 

(a)  See  sect  84,  ante.  p.  1346. 

le)  Et  parte  English  Joipt  Stock  Bank  ;  In  re  Finney,  L.  B.  6  Ch.  79. 

If)  Re  Oreen,  14  Solicitors'  Journal,  p.  676. 

(y)  See  this  Hule  set  out  post,  p.  1430. 
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dation  petition  and  his  creditors  resolved  on  a  liquidation  bj 
arrangement,  but  before  they  did  so  an  adjudication  of  bank- 
ruptcy had  been  made  against  the  debtor  on  a  petition  pre- 
sentea  before  the  filing  of  the  liquidation  petition,  it  was  held 
that  the  Ck)urt  could  annul  the  adjudication  either  under  this 
rule  or  under  its  general  jurisdiction  (A). 

It  seems  that  the  Court  may,  on  sufficient  grounds,  refuse  to 
annul,  though  all  the  creditors  who  have  proved  assent  to  the 
application  (i).  It  seems  also  that  an  adjudication  made  on 
the  appUcation  of  a  bankrupt  may,  in  a  proper  case,  be  annoUed 
without  his  consent  {k). 

The  application  for  adjudication  should  be  made  with  due 
diligence  (/). 

The  consequences  of  annulling  adjudication  are  indicated  by 
the  following  section  of  "  The  Bankruptcy  Act,  1869  "  : — 

"  Whenever  any  adjudication  in  bankruptcy  is  annulled  all 
"  sales  and  dispositions  of  property  and  payments  duly  made, 
"  and  all  acts  theretofore  done,  by  the  trustee  or  any  person 
"  acting  under  his  authority,  or  by  the  Court,  shall  be  valid, 
"  but  the  property  of  the  debtor  who  was  adjudged  a  bankrupt 
"  shall  in  such  case  vest  in  such  person  as  the  Court  may 
"  appoint,  or  in  default  of  any  such  appointment  revert  to  the 
"  bankrupt  for  all  his  estate  or  interest  therein  upon  such  terms 
**  and  subject  to  such  conditions,  if  any,  as  the  Court  may 
"  declare  by  order.  A  copy  of  the  order  of  the  Court  annulling 
"  the  adjudication  of  a  debtor  as  a  bankrupt  shall  be  forthwith 
"  published  in  the  Loiidon  Gazette  and  advertised  locaUy  in  the 
"  prescribed  manner,  and  the  production  of  a  copy  of  the 
"  Gazette  containing  such  order  shall  be  conclusive  evidence  of 
**  the  fact  of  the  adjudication  having  been  annulled,  and  of  the 
"  terms  of  the  order  annulling  the  same." — 32  &  33  Vict, 
c.  71,  s.  81. 

In  reference  to  this  section  Kelly,  C.  B.,  in  BaiUy  v.  John- 
son {m)  observed  that  it  "was  passed  to  provide  for  many 
possible  cases,  where,  notwithstanding  the  aimulling  of  the 
bankruptcy,  various  interests  in  the  bankrupt's  effects  might 
have  arisen." 

A  form  of  notice  in  the  Gazette  and  local  paper  of  the  order 
annulling  the  adjudication  is  pro\ided  (n). 

(h)  Ex  parte  Anhworth  ;  In  re  Hoare^  L.  R.  18  Eq.  705. 

ft)  Ex  parte  Jones  ;  In  re  Jones,  L.  R.  3  Cb.  144. 

(/r)  Ex  parte  Davis  ^  Denton;  In  re  Davis  ^  Dmton,  L.  R.  2  Cb.  363. 

0  Ih.,  and  see  Ex  parte  iSampson;  In  re  Cobham^  L.  1{.  1  Ch,  476. 

m)  40  L.  J.  N.  S.  Exch.  189,  192. 

«)  Appendix  V.  Form  No.  59. 
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CHAPTEK  XX. 

APPEALS  IN  BANKBUPTCY. 

Two  kinds  of  appeals  exist  in  bankruptcy  matters.    In  the  Two  kiods  of 

first  place,  as  has  been  mentioned  in  the  earlier  chapters  of  this  S^**^trurtoo. 

work,  there  exist  appeals  to  the  County  Court  from  the  trustee's  fcc?°to  loST* 

decision  in  regard  to  proofs  (a),  or  in  respect  of  any  act  of  the  Court ;  (2.) 

trustee  which  may  be  complained  of  (^).    These  have  already  From  local 

been    suflSciently   noticed  (c).    A  right  of  appeal  also  exists  ?'*'<l^?i^'''" 
against  the  registration  of  or  the  refusal  to  register  a  resolution    ^ 
for  liquidation  or  composition,  under  rule  295  of  "  The  Bank- 
ruptcy Rules,  1870  "  {d).    This  will  be  a  matter  to  be  referred 
to  in  the  next   chapter,  which   deals  with  composition  and 
liquidation  by  arrangement. 

The  present  chapter  will  be  exclusively  devoted  to  the  con-  Appeals  to 

sideration  of  appeals  from  the  decision  of  the  County  Court  ^^'*^°'', 

Judge  to  the  Chief  Judge,  and  thence  to  the  Court  of  Appeal  oJ^rt'^one 

and  House  of  Lords.  considerod  in 

As  regards  right  of  appeal,  it  is  by  "  The  Bankruptcy  Act,  the  present 

1869,"  provided,  in  a  section  already  set  out  («),  that  no  Court  chapter, 

having  jurisdiction  in  bankruptcy  is  subject  to  be  restrained  Appeal  only 

in  the  execution  of  its  powers  under  the  Act  by  the  order  of  ^\^  '^  u^'ti, 

any  other  Court,  "  nor  shall  any  appeal  lie  from  its  decisions,  B^kruptcy* 

ex€^t  in  manner  directed  hy  this  Act "  (/).  Act. 

The  general  right  of  appeal  to  the  London  Court  of  Bank-  General  right 

ruptcy  is  conferred  by  the  following  section  of  "  The  Bankruptcy  of  appeal  given 

Act,  1869":—  by '*The 

"  Every  Court  having  jurisdiction  in  bankruptcy  under  this  ?^^q?^?. 

(a)  Rule  74  of  the  Gkmeral  Rules,  ante^  p.  135S. 

lb)  32  &  33  Vict  c.  71,  s.  20.  and  Rules  50  and  74  of  the  General  Rules. 

leS  Ante,  pp.  1309,  1358,  1380. 

U)  Rule  'm  of  the  General  Rules,  po«^,  pp.  1440,  1441. 

le)  Sect  72,  nnU,  p.  1257. 

(/)  32  k  33  Vict  c.  71,  s.  72,  ante,  p.  1257. 
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Act  may  review,  rescind,  or  vary  any  order  made  by  it  in 

pursuance  of  tliis  Act.     Any  person  aj;:grieved  by  any  order 

of  a  local  bankniptcy  Court  in  respect  of  a  matter  of  feet,  or 
"  of  law  made  in  ]nirsuance  of  this  Act,  may  appeal  to  the 
"  Chief  Judge  in  bankruptcy,  and  it  shall  be  lawml  for  such 
"  Judge  to  alter,  revei*se,  or  confirm  such  order  as  he  thinks 
*'  just.  Any  order  made  by  the  Chief  Judge  in  bankruptcy, 
"  whether  in  res])ect  of  a  matter  brought  before  him  on  app^ 
"  or  not,  shall  be  subject  to  an  appeal  to  the  Court  of  Appeal 
"  in  Chancery  (which  Court,  for  the  purposes  of  this  Act,  shall 
"  be  and  form  a  Court  of  Record,  and  shall  have  all  the  juris- 
**  diction,  powers,  and  authorities  of  the  Court  of  Bankmptcy, 
"  to  be  axerciseable  either  originally  or  on  appeal,  and  shall 
"  have  all  the  powers  and  authorities  of  the  Court  of  Chanceiy 
**  relative  to  the  trial  of  questions  of  fact,  by  jury,  issue,  or 
"  otherwise),  and  also,  witli  the  leave  of  the  Court  of  Appeal,  to 
*'  the  House  of  Lords,  but  no  appeal  shall  be  entertained  under 
"  this  Act  except  in  conformity  to  such  rules  of  Court  as  may 
"  for  the  time  being  be  in  force  in  relation  to  such  appeal"— 
32  &  83  Vict.  c.  71,  s.  71. 

Section  71  of  "  The  Bankruptcy  Act,  18G9,"  it  will  be 
noticed,  really  deals  with  two  rights  resembling  one  another, 
and  yet  perfectly  distinc-t,  that  is  to  say,  the  right  of  any  bank- 
ruptcy Court  to  reconsider,  and,  if  it  think  fit,  vary  or  rescind 
altogether  its  own  order  ;  and,  in  the  second  place,  the  right  of 
any  person  aggrieved  by  an  order  of  a  bankruptcy  Court  to 
appeal  therefrom  with  a  view  to  obtaining  its  reversal,  in  whole 
or  in  part,  by  the  Chief  Judge  or  Court  of  Appeal,  as  the  case 
niav  be. 

When  an  order  has  been  once  made,  a  local  Court  ought  not 
to  allow  a  re-hearing  for  the  mere  purpose  of  enabling  an  appeal 
to  be  brought  which  would  otherwise  be  too  late(//). 

The  effect  of  the  above  enactment  is,  briefly  stated,  to  confer 
an  appeal  from  a  County  Court  acting  as  a  local  Court  of  Bank- 
ruptcy whenever  any  j)ei*son  is  aggrieved  by  a/n/  order  of  such 
Court  in  respect  of  a  matter  either  of  fact  or  of  law%  and  made 
under  the  Act  (A).  Moreover,  an  a]ipeal  lies  from  an  order  made 
by  a  local  Court  of  Bankruptcy  while  acting  under  section  74 
as  auxiliary  to  the  London  Court  (/). 

The  right  of  apj)ed  from  any  local  Court  of  Bankruptcy, 
under  the  above  section,  is  vested  in  **  ant/  persan  affgrieved^ 
Accordingly,  where  an  adjudication  of  bankruptcy  was  made^ 
founded  ui)on  the  execution  by  the  debtor  of  a  bill  of  sale 
which  was  held  to  be  an  act  of  l)ankru])tcy,  it  was  held  by  the 


(g)  Ex  parte  iSinunotis;  In  re  Lister,  L.  R.  2  Oh.  Div.  749. 
\h)  See  Ex pnrte  Fletcher  ;  Re  Vatighoh,  L.  R.  b  Ch.  Div.  350. 
\i)  Sec  this  section  set  out  'uite^  pp.  12oo,  12^56. 
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Court  of  Appeal  that  the  holder  of  the  bill  of  sale  was  entitled 
to  appeal  from  the  adjudication  (k). 

It  is  also  to  be  noticed  that  the  appeal  lies  equally  from  an  Appoal  from 

order  made  in  respect  of  a  question  of  fact  as  from  one  pro-  ^  order  in 

nounced  on  a  matter  of  law.    And  as  the  words  of  the  Act  ^^^J^  q* 

confer  a  right  of  appeal  in  respect  of  "  any  arder,^'  it  follows  J^^^  w'^weU 

that  such  right  may  be  exercised  at  any  stage  of  the  bank-  as  from  one 

ruptcy  proceedings,  and  may  be  from  an  interlocutory  order  pronounced 

before  adjudication,  or  from  the  order  made  on  the  hearing  for  <>"  °^*^*«' 
adjudication,  or  at  any  other  time. 

The  section  of  "  The  Bankruptcy  Act,  1869,"  conferring  the  The  mode  of 

right  of  appeal,  expressly  provides,  it  will  have  been  noticed,  *PP®^ 
that  "  no  appeal  shall  be  enfertavied  under  this  Act  except  in  con- 
formiiy  to  such  rules  of  Court  as  may  for  the  time  being  be  in 
force  in  relation  to  such  appealJ'^  The  bankruptcy  rules  here 
referred  to  exclusively  regulate  the  mode  of  appeal  from  local 
bankruptcy  Courts,  and  Order  LVIII.  of  "The  Judicature 
Rules  of  Court,  1875,"  does  not  affect  such  appeals  (Z). 

The  time  within  which  an  appeal  must  be  presented  is  regu-  With  whom 

lated    by    the    following    rule  of  "  The    Bankruptcy  Rules,  »nd  within 

1870  "  • what  time  an 

An  appeal  against  a  decision  or  order  of  the  Chief  Judge  in  ^^^te^^ 

bankruptcy,  or  a  Judge  of  a  County  Court,  shall  be  entered  j^  Barik- 

"  with  the  registrar  of  appeals  within  and  not  later  than  twenty-  rwptcy  Rulesy 

**  one  days  from  the  said  decision  or  order,  by  leaving  with  him  1870,  r.  143.' 
"  a  copy  of  the  appeal  notice  of  motion." — "  The  Bankruptcy 
Rules,  1870,"  r.  148. 

This  rule,  and  two  subsequent  rules  of  "  The  Bankruptcy  In  future 

Rules,  1870,"  are  now  amended  by  the  following  rule  of  "  The  »ppeal«  not 

Bankruptcy  Rules,  1878  "  :—  ^.^  ^^^ 

"  That  rules  143,  148,  and  149  of  the  General  Rules,  dated  of  ap^Xt 

"  1st  January,  1870,  made  in  pursuance  of  *  The  Bankruptcy  with  senior 

"  Act,  1869,'  be  altered  by  omitting  the  words  *  registrar  of  registrar  of 

"  appeals '  from  each  of  such  rules,  and  substituting  in  lieu  ^!J^°^^ 

"  thereof  the  words  *  senior  registrar  of  the  London   Bank-  courtT*^  ^ 

"  ruptcy  Court.' "— "  The  Bankruptcy  Rules,  1878,"  r.  1.  ^^  ^^^_ 

It  has  been  held  that  in  construing  the  143rd  rule  of  "The  ruptcf/RiUes 

Bankruptcy  Rules,  1870,"  above  set  out,  the  words  ^^  decision  "  i878,  r.  i.  * 

and  "  order  "  mean  the  same  thing  ;  and  that  the  twenty-one  construction 

days  within  which  an  appeal  from  a  County  Court   to   the  ofmleastoj 

Chief  Judge  must  be  brought  are  to  l)e  reckoned  from  the  date  notice  of 

of  the  settling  and  signing  of  the  order  (m).  apixjal. 

In  order  that  there  may  be  every  opportunity  afforded  of  Ijays  »»<* 

complying  with  the  provisions  of  rule  143  in  regara  to  entering  ^^?^w?""* 

an  appeal  within  a  certain  time,  it  is  provided  that  the  office  ^  ^^      ° 

(k)  Ex  parte  Thoday ;  In  re  Ellis,  L.  R.  2  Ch.  D.  229  and  797 ;  and  sec  Ex 
parte  Dittof* ;  Be  Woods,  L.  R.  U  Ch.  D.'o6. 

(I)  Ex  parte  Cochrane;  In  re  Sendall^  L.  B.  9  Ch.  D.  749. 
\m)  lo. 
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for  entering  bankruptcy  appeals  shall  be  kept  open,  except  on 
certain  specified  days.  This  subject  was  formerly  reprulated  by 
rule  150  of  ''The  Bankruptcy  Rules,  1870.'"^  That  role, 
however,  has  l^een  rescinded  (/<),  and  in  its  place  the  foliowiDg 
rule  of  *'  The  Bankruptcy  Rules,  1873,  has  been  sub- 
stituted : — 

"  The  office  for  entering  bankniptcy  appeals  shall  be  kept 
"  open  daily  throughout  the  year  from  ten  till  four  o'clocKy 
"  except  on  Sunday,  Christmas  Day,  Good  Friday,  the  Saturday 
**  before  Good  Friday,  Monday  and  Tuesday  in  Easter  week,  at 
'*  any  day  appointed  for  a  pubUc  fast  or  thanksgiving  ;  and 
"  except  also  on  Saturdays,  when  the  office  may  be  cloeed  at 
"  two  o'clock,  and  the  days  on  which  the  office  shall  be  wholly 
"  closed  shall  not  be  reckoned  in  the  number  of  days  ordered 
"  for  entering  appeals."—**  The  Bankruptcy  Rules,  1878,"  r.  2. 

It  is  to  l)e  noticed  that  this  rule  expressly  provides  that  **ih» 
"  days  on  which  the  office  shall  he  ic/wlli/  closed  shall  not  be 
"  reckoned  in  Uie  number  of  days  ordered  for  eniertfig  appeaUy 

The  appeal  having  been  entered,  an  aj)peal-notice  has  to  be 
sent  by  the  appellant  *\forthfnth  "  to  the  registrar  of  the  Court 
appealed  from,  and  a  similar  notice  to  each  respondent  four 
days  before  the  motion  day.  On  this  subject "  The  Bankniptcty 
Rules,  1870,"  provide  as  follows  : — 

"  Upon  entering  an  appeal,  a  copy  of  the  appeal  notice  shall 
"  be  sent  forthwith  by  the  appellant,  to  the  registrar  of  the 
"  Court  a])pealed  from,  who  shall  forthwith  file  the  same  with 
"  the  proceedings,  and  a  similar  notice *shall  be  delivered  by 
"  the  aj)pellant  to  each  respondent  four  days  before  the  day 
"  on  which  he  intends  to  move." — "  The  Bankruptcy  Rules, 
1870,"  r,  144. 

As  regards  the  notice  to  tlie  registrar  required  by  this  rule, 
it  is  to  be  noticed  that  it  must  be  delivered  ^^ forthwith^  It 
has  been  held  that  *\forfhfrilh  "  must  be  construed  with  refer- 
ence to  the  period  of  twenty-one  days  within  which,  by  rule  148, 
a  notice  of  appeal  must  be  entered  with  the  registrar  of 
appeals,  and  that  it  means  within  twenty-one  days  from  tbe 
date  of  the  order  appealed  from,  or  as  soon  as  possible  after- 
wards (o). 

The  notice  of  appeal  required  by  the  above  nile  (rule  144), 
to  be  given  to  cacli  of  the  respondents,  is  not  directed  to  Ihj 
given  **/(?r///^/'?7^,"  like  the  notice  to  the  registrar,  but  four 
days  before  the  day  on  which  he  intends  to  move.  This  notice 
should,  it  seems,  be  given  within  twenty-one  days  from  the 
settling  and  signing  of  the  order,  in  a  wise  where,  owing  to  the 


(w)  By  "The  Bankruptcy  Rules,  1873/'  whirh  provide  as  foUows  :  — 
"Kulc  ir)0  of  'The  Bankruptcy  Rules,  1870,'  be,  and  the  same  ia  hercbj 
n?8oinded."— "  Tlie  BankrupUT  Rules,  1873,"  r.  1. 
(o)  ExparU  Silknce  ;  In  Me  SUleftce,  L.  R.  7  Ch.  D.  238. 
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closing  of  the  office  for  entering  bankniptcy  appeals,  the  appeal 
itself  has  not  actually  been  entered  (p). 

Haying  dealt  with   the  subject  of  the  time  within  which  Deposit  on 
an  appeal  must  be  entered  and  of  the  notices  required  to  be  *P^  *1. 

^^™  ,\  coyer  costs. 

giyen,  it  is,  m  the  next  place,  necessary  to  point  out  that, 
either  before  or  at  the  time  of  entering  an  appeal,  the  ap- 
pellant must  make  a  deposit  to  satisfy  any  costs  that  may  be 
incurred.  On  this  subject  "The  Bankruptcy  Rules,  1870," 
proyide  as  follows : — 

**  At  or  before  the  time  of  entering  an  appeal  the  party  in-  Yfhht  deposit 
**  tending  to  appeal  shall  deposit  with  the  registrar  of  appeals  required  on 
**  such  sum,  not  being  less  than  ten  pounds  and  not  exceeding  appeal. 
*'  forty  pounds,  as  the  Court  appealed  from  shall  direct,  to  The  Bank- 
"  satisft^,  so  far  as  the  same  may  extend,  any  costs  that  the  ruptey  Rules, 
"  appellant  may  be  ordered  to  pay,  and  in  the  absence  of  any  ^^*^^9  **•  1^^* 
such  direction,  the  sum  deposited  shall  be  twenty  pounds." — 
The  Bankruptcy  Rules,  1870,"  r.  145. 

It  is,  however,  now  provided  by  "The  Bankruptcy  Rules,  Deposit  made 
1878,"  that  the  sum  to  be  deposited  on  appeal  shall  be  paid  ?°*P^J^ 
into  the  Bank  of  England  and  not  into  the  registrar's  hands.  the'^Soik^of 
The  rule  effecting  this  alteration  is  as  follows  : —  England. 

"  The  sum  to  be  deposited  on  appeal  in  pursuance  of  rule  y^  BanJc- 
"  145  of  the  said  General  Rules,  shall  in  future  be  paid  by  ruptqf  RuUsy 
"  the  party  intending  to  appeal,  into  the    Bank  of  England  1878,  r.  2. 
"  to  the  credit  of  the   account   intituled,  *  The   Account  of 
"  the  Accountant  in  Bankruptcy.' " — "  The  Bankruptcy  Rules, 
1878,"  r.  2  (q). 

It  is  provided,  by  the  following  rule  of  "  The  Bankruptcy  Where  there 
Rules,    1870,"    that  if  there   are   several  respondents   mih  arese]^te 
separate  interests^  the  Court  may  direct  that  a  separate  deposit  J^^^,^ 
shall  be  made  as  to  every  respondent : —  interests,  a 

"  Where  there  are  several  respondents  in  separate  interests  separate  de- 
"  the  Court  may,  if  it  shall  think  fit,  direct  a  separate  deposit  P<»»*  ^  ^ 
"  to  be  made  as  to  every  such  respondent." — "  The  Bankruptcy  ""^^  ***** , 
Rules,  1870,"  r.  146.  tbem. 

By  a  rule  in  bankruptcy — ^rule  147,  of  the  Rules  of  1870 —  y^  Bank- 
which  will  be  set  out  in  full  presently,  it  is  directed  that : —  rupicy  Rules. 
"  No  new  evidence  shall  be  received  on  any  appeal,  unless  the  1870,  r.  146. 
"  Court  of  Appeal  (r)  shall  so  direct,  but  any  of  the  parties  shall  Evidence  on 
**  be  at  liberty  to  bring  before  the  Court  of  Appeal  oy  affidavit  hearing  of 
"  the  circumstances  under  which  the  decision  or  order  appealed  appeal 
"  from  was  made." 

As  regards  the  filing  of  affidavits  intended  to  be  used  on  The  filing  of 

(p)  Ex  parte  Safety  ;  In  re  Zambert,  L.  R.  5  Ch.  D.  365. 

Iq)  By  a  subsequent  Rule  (Rule  4)  of  "  The  Bankniptcy  Rules,  1878,"  which 
it  18  unnecessary  to  set  out  verbatim^  it  is  provided  that  the  sums  already  de- 
posited with  the  Registrar  of  Appeals  shall  be  fortiiwith  paid  into  the  Bank  of 
England. 

(r)  Infra,  p.  1422,  as  to  Court  for  determination  of  appeals. 
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the   appeal,  "The    Bankruptcy    Rules,    1870,"    provide  u 
follows  : — 

"  Every  affidavit  intended  to  be  used  upon  the  hearinf;  of 
"  any  appeal  shall  l)e  fihd  ^ith  the  senior  registrar  of  the 
"  London  Bankniptcy  Court,  and  a  copy  thereof  sent  by  the 

appellant  to  the  reBjx^ndent  four  clear  days  before  the  da? 

appointed  for  hearing/' — ''The  Bankruptcy  fiuleSy  1870,'' 
r.  148. 

The  proceedings  in  the  matter  under  appeal  are  8ometime« 
transmitted  to  the  senior  registrar  of  the  London  Bankruptcy 
Court  f<ir  the  use  of  the  Court  of  Appeal.  On  this  subject 
**  Tlie  Bankruptcy  Rules,  1870,"  provide  as  follows  : — 

"  The  registrar  of  the  Court  appealed  from  shall,  upon  the 
"  application  of  the  senior  registrar  of  the  London  Bankraptcj 
"  Court,  transmit  to  him  the  file  of  proceedings  in  the  matter 
"  under  a]»y»eal."— **  The  Bankruptcy  Rules,  1870,"  r.  14D(*). 

As  regards  tlie  Court  which  determines  appeals  from  local 
bankniptcy  Courts,  they  are  disi)osed  of  by  the  Chief  Judge  in 
bankrui)tcy  in  the  first  instance  (/),  even  where  the  app^  is 
from  the  County  C(»urt  Judge  acting  as  auxiliary  of  the  London 
Court  (u).  There  is  likewise  an  a])]jeal  from  the  decision  of 
the  Chief  Judge  to  the  Court  of  Appeal,  and,  \^ith  the  leave  of 
the  Court  of  Appeal,  to  the  House  of  Lords  (x). 

All  ap]K'als  are  brought  on  by  motion,  and  })artake  of  the 
nature  of  a  rehearing.  On  this  subject  "The  Bankruptcy 
Rules,  1870  "(//),  provide  as  follows  : — 

"All  appeals  shall  be  brouglit  on  by  motion,  and  no  new 
"  evidence  shall  be  received  on  any  ap]>eal  unless  the  Court 
"  of  Aj)i)cal  shall  so  direct  ;  but  any  of  the  parties  shall  he 
"  at  liberty  to  bring  before  the  Court  of  Appeal,  by  affi- 
"  davit,  the  circun}Ktance8  under  which  the  decision  or  order 
"  api>caled  from  was  made.'' — **  The  Banki'uptcy  Rules,  1870," 
r.  147. 

AVhen  a  l)ankm])tcy  apj)eal  has  bc^en  set  down  in  the  ordi- 
nary course,  and  is  in  the  day's  i>af)er  fur  heanng,  if  the  appel- 
lant does  not  api>ear  the  resj)ondent  is  entitled  to  have  the 
appeal  dismissed  with  costs,  without  gi^'ing  any  proof  that  he 
has  been  served  with  a  notice  of  appeal  (z). 

As  regards  the  order  on  the  appeal,  it  will  be  noted  that  the 
Chief  Judge  has  on  the  hearing  of  the  appeal  power  to  alter, 
reverse,  or  confinn  the  order  Jippealed  from  as  he  sees  fit. 

A  country  solicitor  jjersonally  attending  an  appeal  instead  of 


(«)  This  Hule  is  inserted  m  altered  by  llule  1  of  *'  The  Bankniptov  Eul*  *, 
1878."     See  aftU,  p.  1 U9.  * 

rO  32  &  33  Vict.  e.  71,  ».  71,  attte,  p.  1418. 
[h)  Ex  parte  Flttchfr  ;  hi  re  Vnruhou,  \,.  R.  6  Ch.  D.  350. 
[r)  32  &  3;J  Vict.  c.  71,  s.  71,  antelv  1418. 
(v)   lb. 
(:)  Kx  parte  Loirs  ;  lu  re  Zoirs^  L.  11.  7  Ch.  1). 


IGO. 


Ch.  XX.]  BANKEUPTCY -APPEALS.  1423 

employing  his  London  agent,  will,  on  taxation,  be  allowed  the 
additional  charges  and  expenses  thereby  incurred/a). 

With  regard  to  the  costs  of  appeal,  fonnerly,*  except  in  the  Costs, 
case  of  misconduct  on  the  part  of  the  respondent,  a  successful 
appellant  from  the  Coimty  Court  was  not  allowed  his  costs  of 
appeal  (b).  This  was  in  accordance  with  the  universal  rule  of 
the  Chancery  Division  and  of  the  House  of  Lords  (c).  But  it 
has  recently  been  held  that  in  appeals  from  orders  made  by 
County  Courts  in  bankruptcy,  presented  since  the  1st  November, 
1875,  a  successful  appellant  will  as  a  general  rule  be  entitled  to 
his  costs  of  appeal  (d). 

If  it  is  desired  to  appeal  from  the  Chief  Judge  to  the  Court  How  appeals 
of  Appeal,  this  course  is,  as  has  been  seen(^),  open  to  any  fS?™*^®, 
person  aggrieved.     But  it  is  important  to  bear  in  mind  that  ^^ife  CoS 
the  time  for  appealing  from  the  Chief  Judge  to  the  Court  of  of  Appeal  are 
Appeal  is  now  regulated  entirely  by  Order  LVIIL  of  the  "Rules  regulated, 
of  Court,  1876,"  and  the  rule  143  of  "The  Bankruptcy  Rules, 
1870"(/),  has  no  application  to  such  appeals  (^).    Moreover, 
the  Court  of  Appeal  may  require  such  security  as  it  thinks  fit 
to  be  given  for  the  cosfcs  of  tne  appeal  (A). 

The  power  of  carrying  an  appeal  irom  the  Court  of  Appeal  Appeal  to  the 
to  the  House  of  Lords  cannot  be  exercised  as  of  right,  but  only  F®'^  ®/  ^^ 
by  leave  of  the  Court  (t).  ^^  by^e^ 


(a)  32  &  33  Vict.  c.  71,  a.  71,  set  out  ante,  p.  1418  ;  In  re  Foster  ;  Ex  parte 
Dickensy  L.  R.  8  Ch.  D.  598. 

f^)  In  re  Cherry;  Ex  parte  Mathers,  40  L.  J.  N.  8.  Bank.  90. 
leS  Denny  v.  Maneock^  4  L.  J.  N.  S.  Ch.  193. 
\a)  Ex  parte  Masters  ;  In  re  Winson^  L.  B.  1  Ch.  D.  113. 
\e)  Ante,  p.  1422. 
^)  Ante,  p.  1419. 
Ex  parte  Viwy  ;  In  re  Gilbert,  L.  R.  4  Ch.  D.  794. 
Ex  parte  Isaars  ;  In  re  Baum,  L.  K.  9  Ch.  1),  271. 
[i>  See  32  &  33  Vict.  c.  71,  s.  71,  ante,  p.  1418 ;  and  see  Ex  parte  Atttcater  ; 
Ee  Turner,  L.  R.  6  Ch.  D.  27;  46  L.  J.  Bank.  41 ;  Ex  parte  Hayman;  Me 
Fulsford,  L.  R.  8  Ch.  D.  11 ;  47  L.  J.  Bank.  64. 
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BOOK  VI. 

THE  JURISDICTION  AND  PRACTICE  IN  EANKRUPTCy. 

CHAPTER  XXI. 


Troit  deeds 
and  eomposi- 

ciiBleil  befon 
1866. 


FroeMdliigia 

"liquidnlion 
by  smiii^e- 


pRETiouai.T  to  the  coming  into  operation  of  "  The  Bank- 
Tuptcy  Act,  18C3,"  there  exieted  a  syBtem  of  "  trast  deeds  "and 
"  composition  deeds,"  regulating  arrangcmente  nnder  tlic 
conirot  of  (be  Court,  and  arrangcmente  by  deed  out  of  Court, 
which  were,  in  many  respects,  defective  in  their  operation,  and 
framed  in  a  spirit  of  consideration  for  the  defaiUting  debtor, 
without  sniBciently  regarding  the  interest  of  the  crediton.  In 
reference  to  arrangements  by  deed  out  of  Court,  under  the  oli 
law  "  The  Bankruptcy  Rules,  1870,"  contain  certain  pronooDi 
which  are  set  out  in  the  foot  note  (a). 

By  "  The  Bankniptcy  Act,  1869,"  what  may  be  called  the 
''deed  "  syslem,  was  alxilished,  and  in  its  jtlace  are  suiistitiittd 
certain  proceedings  which  are  akin  to  bankniptcy,  bat  never- 


Ch.  XXI.]    BANKRUPTCY— LIQUIDATION  AND  COMPOSITION.  1425 

In  the  case  of  liquidation  by  arranf^ement,  the  similarity  to  liiqnMation 
bankruptcy  is  so  great  that  it  has  been  described  as  "  bank-  ^^  "^"Kc- 
mptcy  without  a  bankruptcy  petition  being  presented  or  an  SSkruptcyT 
order  of  adjudication  made'  (b).    This  ob^rvation  does  not 
hold  good  in  the  case  of  "  composition."    For,  in  the  latter  case,  '.'  ^,^P<J!: 
no  trustee  is  appointed,  the  debtor  is  not  deprived  of  his  ferentkind'of 
property,  but  retains  it,  and,  out  of  it,  pays  the  sum  accepted  prooeeding. 
in  composition. 

'*The  Bankruptcy  Act,   1869,"  deals  with  liquidation  by  But  down  to 
arrangement    and   composition    with    creditors    by    separate  the  first 
sections.     "  The  Bankruptcy  Rules,  1870,"  necessarily  blend  meeting  of 
the  two  subjects  together,  to  a  great  extent.    For,  up  to  the  !|J^^7n*8 
general  meeting,  when  the  creditors  determine  whether  liquida-  the  aamc^both 
tion  or  composition  shall  be  adopted,  the  proceedings  are  in  liquidatiou 
necessarily  the  same ;  and  it  is  only  when  the  proceedings  *J*d  compoBi- 
have  reacned  this  stage  that  they  diverge  and  assume  a  distinct  ^^^ 
character.    Having  regard,  therefore,  to  what  has  just  been 
stated,  it  will  be  convenient,  in  dealing  with  liquidation  by 
arrangement  and  composition,  to  consider  : — I.  Proceedings  in 
liquidation  and  composition  down  to  the  passing  of  a  resolution 
at  the  first  general  meeting  of  creditors  ;  II.  Proceedings  at  and 
subsequent  to  the  first  general  meeting,  where  liquidation  by 
arrangement  has  been  resolved  upon  ;  III.  Proceedings  at  and 
subsequent  to  the  first  general  meeting,  where  composition  has 
been  resolved  upon. 

Section  I. — Proceedings  for  Liquidation  by  Arrange- 
ment OR  Composition  down  to  and  inclusive  of 
the  First  General  Meeting. 

It  not  unfrequently  happens  that  a  debtor  feels  himself  to  In  what  casea 
be  in  embarrassed  circumstances  and  is  yet  anxious,  if  possible,  proceedings 
to  avoid  being  made  a  bankrupt.    When  this  is  the  case,  he  is  ^y  Jj^'^e^'"'' 
at  liberty,  by  virtue  of  sections  125  &  126  of  **  The  Bankruptcy  menrmy^be 
Act,  1869  "  (c),  to  summon  a  general  meeting  of  his  creditors  taken. 
to  determine  what  course  shall  be  pursued.    In  this  section 
we  shall  consider,  by  what  machinery,  this  result  is  brought 
about. 

The  first  thing  to  be  done  is  to  prepare  a  petition  which  Such  proceed- 
states  that  the  petitioner  is  desirous  of  instituting  proceedings  ings  com- 
for  liquidation  of  his  affairs  by  arrangement  or  composition  p^e^ced  by 
with  his  creditors.    On  this  subject  "  The  Bankruptcy  Rules,  and^davit. 
1870,"  provide  as  follows  : — 

**  Proceedings  under  these  sections  (d)  shall  be  instituted  by  The  Bank- 

mptcy  Rules, 

See  Robflon  on  Bankruptcy  (2nd  ed.)  pp.  629, 630.  1870,  r.  252. 

See  these  sections /HMf,  pp.  1436—1438,  1449—1451. 
Le.,  Becto.  125  and  126  of  «The  Bankruptcy  Act,  1869,"  post,  pp.  1435 
~i438,  1449—1451. 

VOL.  n.  4  Y 
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"  the  debtor  by  petition  aniJ  atE'larit  tbei^io  annexed  accorl- 
"  ing  to  tb^  f'lma  siTeo  in  the  schtdnle." — *"  The  Bankruptcy 
EoIm,  I*:*.'."  r.  L'ii. 

Fonns  of  petition  and  affi-Javit  are  provided  (e).  If  the 
delifjf  is  a  trader  he  mu.^t  state  in  bis  petition  the  CBdnuted 
smoont  of  debu  due  bT  him  co  his  CTeoitois  (/).  And  in  all 
caaea  the  debc^r  ghoald  mention  his  private  address  aa  ireD  as 
hiK  hasmuM  addraw  <i/}. 

The  petitioa  having  been  prepared,  it  ia  taken  to  the  office 
for  re^tration  of  arran^rement  proceedings,  where  it  ia  filed. 
*>n  this  subject,  "Tbe  Bantrnpiey  Bnles,  1870,"  provide  ai 
follows  :— 

"  An  office  shall  be  attached  to  the  London  Bankniptcj 
"  Conrt  to  !«  called  the  "  office  for  registration  of  arrangement 
"  procetdinfrs."  Such  office  shall  be  presided  over  by  auch 
"  registrar  or  refristrars  as  the  Chief  Judge  may  from  time  to 
"  time  appoint.  All  pelitiona  to  such  Court  under  sections  125 
"  and  12(i,  ami  all  proceedings  thereunder  shall  be  filed  in  such 
"  office,  and  the  same  shall  be  kept  in  continuation  of  the 
"  records  of  the  trust  deeds  nnder  the  'Bankruptcy  Act,  1861,' 
"  which  shall  be  transferred  to  the  aforesaid  office.  A  aimilar 
"  index  to  that  heretofore  in  use  for  tmst  deeds,  or  as  near 
"  thereto  as  may  lie,  shall  be  kept  of  all  reaolntiong  registered 
"  under  the  '  Bankruptcy  Act,  1«69.'  The  reeolntiona  regis- 
"  ti'red  in  the  London  C'ourt  of  Bankruptcy  shall  be  entmd 
"  therein  as  soon  as  registered,  and  the  resolutions  registered  in 
"  the  County  Courts  shall  be  entered  therein  as  soon  as  an  office 
"  copy  thereof  shall  be  received.  Every  r^istrar  of  a  County 
"  Court  regislering  any  special  or  extraordinair  resolation  shall 
"  forthwith  send  an  office  copy  thereof  to  tne  said  office  far 
■'  rejfiBtrution  of  arrangement  proceedings  (such  office  copy  to  be 
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"could   be    presented."— "The   Bankruptcy   Rules,    1870,"  The  Bank- 

r.  253.  ^P^  -R«*^> 

If  the  debtor  die  after  the  presentation  of  the  petition  but  ^^*^^>  **•  ^^^• 

before  adjudication  thereon,  the  Court  has  no  jurisdiction  to  J?*^  ^  _ 

continue  the  proceedings  (k).  ^SSotiiT 

The  nroceedings  having  been  duly  instituted,  the  next  thing  g  .    * 

to  be  done  is  to  summon  a  general  meeting.    The  mode  of  fi^^JSd 

doing  this  is  indicated  by  the  following  rules  of  "  The  Bank-  meeting, 

ruptcy  Rules,  1870  "  :—  The  Bank- 

"  The  first  general  meeting  shall  be  smnmoned,  to  be  held  at  rvptcy  RuUs^ 

"  the  place  mentioned  in  the  affidavit  filed  with  the  petition  1870,  r.  254. 
"  (subject  to  such  place  being  changed  by  order  of  the  Court, 
**  as  hereinafter  provided),  ana  the  time  of  meeting  shall  be  at 
"  a  stated  hour  between  10  a.m.  and  5  p.m.  on  a  day  within 
"  one  calendar  month  from  the  presentation  of  the  petition, 
**  unless  the  Court  in  any  particular  case  shall  otherwise  order." 
— **The  Bankruptcy  Rules,  1870,"  r.  254. 

*^  The  first  general  meeting  of  creditors  shall  be  summoned  Pint  general 

"  by  notice  according  to  the  form  in  the  schedule  "  (/). — "  The  meeting  to  be 

Bankruptcy  Rules,  1870,"  r.  255.  n^^"""***  ^^ 
**  All  first  general  meetings  shall  be  summoned  as  follows : — 
"  A  sufficient  number  of  forms  of  such  notice, 'duly  signed,        #^^  i 

addressed,  and  stamped  for  post,  shall  be  delivered  to  the  xs^q  |.  255' 

registrar,  together  with  a  request  and  list  of  creditors  accord-  ^  , '  ' 

ing  to  the  form  in  the  schedule  (m),  and  such  list  may  be  monSig  fin™" 

**  added  to,  or  additional  requests  and  lists  be  filed,  as  circum-  general  meet- 

"  stances  may  require.    Every  request  shall  bear  a  stamp  calcu-  ing». 

"  lated  at  the  rate  of  threepence  for  each  notice  lequired  to  be  The  Bank- 

**  sent.    The  registrar  shall  cause  the  notices  to  be  checked  rupU^Rulee, 

**  with  the  list  or  lists  delivered  to  him,  and  to  be  sealed  with  1870,  r.  256. 
**  the  seal  of  the  Court  and  to  be  post^  to  the  creditors,  and 
**  die  person  posting  the  same  shall  forthwith  make  and  file  an 
'*  affidavit  (n),  exhibiting  a  form  of  notice,  and  stating  that  he 

"  had  posted  similar  notices  to  the  persons  mentioned  in  the  jj^^i^^  ^f 

"  lists  delivered  to  the  registrar,  and  stating  also  the  date  meeting  to 

**  and  place  of  posting." — "The  Bankruptcy  Rules,   1870,"  begaietted 

r.  256.  ^f^^^^ 

"The  debtor  shall  also  deliver  to  the  registrar  a  notice  **^°"- 

"  according  to  the  form  in  the  schedule  (0)  to  be  gazetted  seven  ^fiJJ*-  ^^^Sl* 

"  days  at  least  before  the  meeting  is  to  be  held."—"  The  Bank-  ^^^^>  ^'  ^^• 

ruptcy  Rules,  1870,"  r.  257.  ^^^  ^' 

"  Notices  summoning  any  first  general  meeting  shall  be  genend  meet- 

"  posted  at  least  14  days  before  the  day  on  which  the  meeting  ing  to  be 

"  IS  to  be  held."—"  The  Bankruptcy  Rules,  1870,"  r.  258.  P<Mrted  fourteen 

dajTB  before  it 

k)  JReObbard.  19  W.R.6QZ;  8.  C.  84  L.  T.  N.  S.  145.  ie  to  be  held. 

0  Appendix  V.  Form  108.  Bank,  RuUe, 

m)  Appendix  V.  Form  110.  I870  r.  ^68. 
«)  Appendix  V.  Form  109.  ' 

0)  Appendix  V.  Form  111. 
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"  Upon  BuflicicDt  cause  proved  to  the  Hatisfaction  of  the 
"  Gonrt  by  tlie  debtor  or  by  any  creditor,  either  et  parte,  or 
"  otiiiTwise,  the  Court  may  order  and  direct  the  place  of  aoy 
"  general  meeting  to  be  changed,  provided  application  be  made 
"  in  such  time  as  n'ill  allow  notice  of  the  chuige  bo  be  given  to 
"  the  creditors,  as  hereinafter  directed.  Any  order  ao  made  by 
"  the  Court  shall  be  according  to  the  form  in  the  Bchedule  (p), 
"  and  a  copy  thereof  shall  be  gazetted  forthwith,  and  notice 
"  thereof  Bhall  be  given  by  the  registrar  by  sending  by  post,  on  or 
"  before  the  eighth  day  prior  to  the  meeting,  a  sealed  office 
"  copy  of  the  order  of  the  Court  addressed  to  tite  several 
"  creditors,  and  to  the  debtor.  The  expense  of  and  incident  to 
"  such  order  and  despatching  copies  thereof  to  the  creditors  as 
"  aforesaid  shall !«  borne  and  paid  in  such  manner  as  the  Conrt 
"  shall  direct,  and  iu  case  of  non-compliance  the  copies  of  the 
"  order  shall  not  be  sent,  but  the  meeting  shall  be  held  as 
"  originally  summoned." — "  The  Baukmptoy  Rules,  1870," 
r.  259. 

The  necessary  steps  to  be  gone  through  to  summon  a  meet^ 
ing  having  now  been  pointed  out,  it  is  necessary  bo  consider 
certain  proceedings  which  may  be  taken  before  such  meeting 
assembles.  These  proceedings  are  of  a  threefold  character, 
namely — (1.)  The  restraint  of  legal  proceedings;  (2.)  The 
appointment  of  a  receiver  or  manager ;  (8.)  The  adjudication 
of  the  debtor  as  a  bankrupt. 

(1.)  First,  as  to  the  restraint  of  legal  proceedings  : — 

"  The  Court  may  at  any  time  alter  the  presentation  of  a 
"  petition  restrain  further  proceedings  in  any  action,  suit, 
"  execution,  bankruptcy  petition  or  other  legal  process  against 
"  the  debtor  or  his  estate  in  respect  of  any  debt  provable ;  or 
"  it  may  allow  Huch  prow'odlngs,  whether  in  progress  at  the 
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majority  in  valne  of  such  creditors  may  at  any  time  prior  to  On  trader's 

the  pasfiinff  of  the  special  or  extraordinary  resolution,  as  the  i^»*">n» 

ti  {:  •      z  J  •   L  •  i»  creditors  mar 

"  case  may  be,  nommate  and  appomt  a  receiver  or  manager  of  appoint  re- 
"  the  trade  eflFects  or  business  of  the  debtor,  or  any  part  thereof  ceiver  or 

**  according  to  the  form  in  the  schedule  (q).    "Where  any  such  manager  where 

"  receiver  or  manager  has  been  so  appointeid  he  shall  investigate  none  appointed 

"  the  state  of  the  debtor's  affairs,  and  report  thereon  to  the  ^     ''^ 

"  general  meeting  of  creditors.    The  nomination  and  appoint-  ^^^^?*' 
"  ment  of  any  such  receiver  shall  be  confirmed  by  the  Court  ^^  .^ 
"  upon  smnmary  application  in  any  case  in  which  the  debtor  ""^**«"* 

*'  refuses  to  give  possession  or  control  to  the  receiver  or  mana-  —^o^««- 

**  ger  so  appointed.    Any  such  nomination  paper  shall  be  in  ^^  Bank- 

duplicate,  and  may  be  signal  by  the  creditors  in  their  indi-  V^'^  '^q'*o' 
vidual  or  partnerrfiip  names,  or  by  some  person  who  shall       '^'  **•  ^^^ 
state  in  his  signature  that  he  does  so  by  procuration  on  the 
"  creditor's  behalf    The  signatures  or  debts  need  not  be  veri- 
"  fied  further  than  by  the  affidavit  of  one  of  the  three  principal 
"  creditors  signing  the  nomination  paper  (or  a  partner  in  the 

*'  firm  of  one  of  them)  according  to  the  form  in  the  schedule  (r),  ^^  aunoint- 

"  and  such  affida\it  shall  be  filed  in  Court  with  one  of  the  ment rfa** 

"  nomination  papers.     If  any  receiver  or  manager  has  been  receiver  or 

"  appointed  by  the  Court,  the  nominee  of  the  creditors  shall  be  "manager  by 

"  forthwith  substituted  in  his  place,  and  the  Court  shall  order  ^^^n^^  ^ 

"  accordingly."—"  The  Bankruptcy  Rules,  1870,"  r.  262.  b1^  Rules 

"  Where  a  receiver  or  manager  has  been  appointed  the  Court  ^g^o  r  263^ 

"  may  at  any  time  cancel  his  appointment  by  consent  of  the  j^^/ 

"  debtor  and  of  the  creditor  or  creditors  (if  any)  upon  whose  manager  to 

"  application  the  appointment  was  made,  and  of  any  creditor  have  custody 

or  creditors  whose  proceedings  may  have  been  restrained  as  of  debtor's 

aforesaid,  or  if  the  Court  shall  see  fit."—"  The  Bankruptcy  ^^^^  ^^ 

Rules,  1870,"  r.  263.  ^^^^ 

"  Where  a  receiver  or  manager  has  been  appointed  he  shall  ^^jf^  Bules, 

"  be  entitled  to  the  custody  of  the  books  and  effects  of  the  ^®"^'  ^'  ^^• 

"  debtor,  and  the  debtor  or  any  person  having  the  previous  ^^^^  *"^ 

**  custody  thereof  on  his  behalf  shall  forthwith  deliver  tne  same  have' wx^ 

"  to  the  receiver." — "  The  Bankruptcy  Rules,  1870,"  r.  264.  to  books. 

"  The  receiver  or  manager  shall  at  all  times  permit  the  Sank,  Rules 

"  debtor  or  any  of  his  creditors  or  their  agents  to  have  access  i870,  r.  265.* 

"  to  and  inspect  the  debtor's  books  of  account." — "  The  Bank-  rjr^^  q^^^  ^ 

ruptcy  Rules,  1870,"  r.  265.  have  same 

"  The  Court  shall  have  the  same  power  and  discretion  as  to  powers  as 

"  the  appointment,  remuneration,  and  removal  of  the  receiver  ^^^  ®'  ^*"" 

"  or  manager,  and  in  the  settlement  of  his  accounts,  and  in  ^^^iJ^^*^^ 

"  directing  the  appropriation  of  monies  or  property  in  his  hands  and  managers. 

"  as  is  exercised  by  the  Court  of  Chancery,  or  as  near  thereto  j^ank  Rules 

"  as  may  be."— The  Bankruptcy  Rules,  1870,"  r.  299.  1870  V.  299. 
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-  W..--i  r— ic^^ii-r?  bi~t  zt":-  :r.i;::i:i'i  :".r  i:qTddatii>n  or 
"  ■■.'  s; ■  ^iti'  1  -'-■:  '.'■■  -t:  iziij  a-i; ,: i:-d:c  :i:i  dvl'tor  bdntrapc  if 
"  -.:.  ii\  ■  t:::::r,  ■,:":i.-r  O  err  :i^  pr-j^-r^T  .-fie  d=b:.:r  cannot 
-  r*  ?;*Vi-:n:>  rr  ;-7'::',d  rv  :'!■:  riin-isr  -i  it^  p'.«er  herein- 
■■  i.rin  i-iv-r.  :■:■  r^sr^iir.  sul:*  ini  a«::i:!is.  a=d  the  appoinc- 
"  Stl:  '"f  a  rw^iT^r  '"r  Eiar.ir-r ;  1-;  ia  acy  fi;v.'h  oase  all 
•"  pr*^'>i:nj?  uh-Ut  TZ':b  (ri-.r  . :' a.:;u'i:vati-. a  shall  be  etared 
"  i:L:::«:dia:iIy  ::i-  r.  zt-i  :i:ak:::j  :'r.tr^:-  i  ac-i  imril  the  oredJiois 
~  shall  hiaTi:  i4>:^>.<i  «.  ~-r  i7«>:il  or  txtrA:  rdlnaiy  resulution  in 
"  p.-f-rKiiw  I-  it.~  l:-ii:iiiz:- 1.  -'t  ■.••■cip.siii-.n.  and  in  the  erent 
••of  anr  s-'.-Ii  ?». '.■.;:i ■::  wine  duiyjfaMed  the  adjudication 
~  s!iail  h«  fi-rrh^th  ar.L-'Jrd," — **  Tr-e  Bankrupiov  RoJea, 
l>'7"."r.  2t;»:. 

■•  In  the  ei>rnt  of  any  ni;rl'.i"t  un  ih-?  p.in  of  the  crediiots  to 
•■  jioee  such  n* .lutiuu.  the  t'-.urt  may.  (-n  the  application  of 
"  any  of  the  creditors  and  after  noiiiv  to  the  dcbl^>r,  make  an 
"  order  of  adjadicaCion  against  Ibe  debtor,  nrdirett  tbebiak- 


ti 
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"  out  of  the  debtor's  estate,  unless  the  Court  shall  otherwise  ^  re^iAim  to 

"  order."—"  The  Bankruptcy  Rules,  1870,"  r.  292.  prooeedings 

It  is  now  necessary  to  treat  of  certain  matters  connected  f or  liquidAtdon 

with  the  first  general  meeting  itself,  which  are  common  alike  °V^™??^®"' 

to  liquidation  by  arrangement  and  to  composition  with  creditors.  ^JJw  oocun 

The  conduct  of  proceedings  for  liquidation  or  composition  vary  pending  sneh 

according  as  they  are  instituted  by  partners,  or  by  individual  proceeding 

debtors.     It  may  be  as  well,  therefore,  to  indicate  at  once  the  The  Bamk- 

nature  of  these  distinctions  as  they  determine  the  mode  of  pro-  ruptcy  Rulesy 

cedure  at  first  general  meetings.    On  this  subject  "  The  Bank-  1870,  r.  292. 

ruptcy  Rules,  1870,"  provide  as  follows : —  Holding  of 

"  In  cases  of  proceedings  for  liquidation,  by  arrangement  or  ^^  meetings 

"  composition,  instituted  by  partners,  separate  meetings  of  the  °^  <af®d»*o»« 

"  different  classes  of  creditors  shall  be  held ;  thus :  if  the  partner-  J^  ^^^^^H** 

"  ship  consists  of  A.,  B.,  and  C,  a  meeting  of  the  joint  creditors  o^wmporition 

of  A.,  B.,  and  C.  shall  be  first  held,  and  separate  meetings  of  by  partnen, 

the  separate  creditors  of  A.,  B.,  and  C.  shall  be  held  at  a  date  separate 

or  time  subsequent  to  the  meeting  of  the  partnership  creditors.  ™J?*"^  ^ 

"  The  joint  creditors  may  come  to  such  resolution  as  they  may  ^fj^^^^f 

"  think  fit  with  regard  to  the  joint  estate.    The  separate  creditors  to 

"  creditors  may  also  come  to  such  resolution  as  they  may  think  be  held. 

"  fit  as  regards  the  liquidation  of  the  estate  of  their  individual  xh^  Bank- 

'*  debtor,  but  in  the  event  of  their  determining  upon  his  bank-  ruptcy  Rvlety 

"  ruptcy,  or  the  liquidation  of  his  estate  by  arrangement,  they  1870,  r.  285. 
^^  shall  choose  the  same  trustee,  if  any,  as  has  been  or  shall  be 
appointed  by  the  joint  or  partnership  creditors,  but  they  may 
appoint  a  committee  of  inspection  from  their  own  body,  if 
"  they  think  fit,  or  they  may  adopt  the  committee  (if  any) 
appointed  by  the  joint  or  partnership  creditors.  In  the  event 
of  the  separate  creditors  of  any  such  debtor  agreeing  to  accept 
a  composition,  in  cases  where  the  joint  creditors  have  resolved 
'^  on  a  liquidation  by  arrangement,  the  assets  of  such  separate 
''  debtor  shall  be  made  available  by  the  trustee  for  or  towards 
'*  the  payment  thereof,  in  such  manner  as  the  Court  shall  direct 
"  and  approve,  and  any  surplus  of  such  separate  estate  remaining 
*^  in  the  hands  of  the  trustee,  after  payment  of  or  provision  for 
such  composition,  and  all  proper  costs  incurred  in  connection 
therewith,  shall  be  deemed  partnership  assets.  If  in  any  such 
'^  case  the  separate  debtor  shall  be  a  member  of  more  than  one 

"  firm,  the  surplus  of  his  separate  estate  shall  be  applied  in  f  "^??®^.^^ 

"  such  manner  as  the  Court  may  direct."—"  The  Bankruptcy  'r''<^m'^Son 

Rules,  1870,"  r.  285.  by  par^, 

"  If  the  petition  be  by  partners,  and  any  two  or  more  of  such  where  two  or 

**  partners  constitute  a  separate   and  independent  firm,  the  more  of  them 

'*  creditors  of  such  firm  may  likewise  come  to  a  separate  resolu-  ^'^^^^^^ 

'*  tion  as  regards  the  liquidation  of  such  minor  partnership  J^a^ndent 

<'  estate,  and  where  any  surplus  shall  arise  upon  the  liquidation  firm. 

*^  thereof,  the  same  shall  be  carried  over  to  the  separate  estates  The  Bank- 

*'  of  the  partners  in  such  minor  firm  aocordine  to  their  respec-  rwotc^  Rulea^ 

«  tive  rights  therein."—"  The  Bankruptcy  Rules,  1810;'  t,^^^.  \«l^.T,'i&^, 
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■•  In  raws  '- 
hIiuI'IcUw.     '■ -nir  i.v*:  ore*!.:- :^  :■ 


f  r  -rr  i-i'Vards  Ijqai-janoti  by 

■  ■i-:^n.*'i  [u  tfc  and  inciiide  nc* 
TT.  ',r  ti«e  delfifi  in  !«$[■:«  cf 
'Tisirle.  ).-:;t  «ls->  th(«e  oredit^n 
■\^\  of  which  he  ii  al«i  respA- 
-  siTjiT  j'lirniy  wii^  &:.v  fj:t--r  i*re.jn  or  [^-rson; ;  and  ihe 
■■  siacni-n'  Viit\'ir\;v  r=?j;ir->i  :'■  r  iht-  ;arj«3«ir  c-f  anr  nsoloticw 
•■  >!.all  i-:  &  c^ilwti'Tfc  mn-'Htv  of  tiie  wh-iic  of  sncli  joint  and 
"  »:p(iraK  crediton  aaknil'l^i  a:  any  meedne.  In  anr  such 
"  I)u!i-ii]<:ntione<l  i*ix*edinis  ihe  ttnof  of  tbe  re&jlation  « 
"  rt-sards  joint  an^l  seiiarat-;  crc-diiore  n«d  not  be  idenncal, 
'■  and,  if  iff  d'*ir«l.  the  rv-soluiion  mar  j-ruvide  for  the  payment 
"  of  a  ciiQi'j'ilion  to  thf:  sejAmte  f.Teiitors,  and  that  the  riphu 
"of  the  joint  'Te^iiiore  ghall  not  lie  prejadittd  or  affevted 
■■  ihrjrehy."— "Tlie  llankrrii.toy  Rules.  If-;"."  r.  2«7. 

The  fiffit  ifenerui  uieetins;  having  Wn  duly  summoned,  in 
m;innera]re<i'lr[>'iiti:ed  ouiff  j.  aaeembles  on  the  day  appointed, 
wliirti,  w;  have  t^r)-n,  must  i*  ht-Id  "  at  a  »ial*d  hour  Mtc*tn 
"  10  A.M.  iiml  Jj  P.M.  o/i  a  daif  inlhin  tint  caltrubtr  tnoHth  from 
'•  thf  iirftmlaliun  i-f  Iht  jfUliua  "(w). 

Am  retrania  the  jilact  of  meeting,  it  is  to  be  held  at  the  place 
mi.-iitioni'd  in  the  affidavit  tile<l  nith  the  petition  (j).  The 
Court  may,  hoH'<;vtr,  ordi.T  the  place  go  mi-ntioned  to  be 
channel  (y;. 

'I'hc  tiriit  thin^  to  !>;  done  at  the  meeting  is  to  elect  a  chair* 
man.  Tliid  is  provjiled  hy  sei-tion  1 25  of  sub-section  ■*,  clause  a, 
"The  liankrupicy Act,  l«i;;f,'' which  likewise, it  will  be  noticed, 
contaia'i  various  rc'riilations  in  repard  to  liquidation  by  amnge- 
mont  of  the  atfairs  of  a  debtor,  and  which  will  be  found  set  oat 
full  in  tlie  neit  ecctioD  of  this  cbapt 
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everything.    On  this  subject  "The  Bankruptcy  Act,  1869," 
provides  as  follows : — 

"  That  no  creditor  shall  be  entitled  to  vote  until  he  has 
"  proved  by  a  statutory  declaration  a  debt  provable  in  bank- 
"  ruptcy  to  be  due  to  him,  and  the  amount  of  such  debt,  with 
"  any  prescribed  particulars ;  and  any  person  wilfully  making 
^  a  false  declaration  in  relation  to  such  debt  shall  be  guilty  of 
"  a  misdemeanor."— 32  &  33  Vict.  c.  71,  s.  125,  sub-s.  (2)  (a). 

As  regards  the  conduct  of  proceedings  at  the  first  meeting  of 
creditors,  it  is  to  be  noticed  that  "  The^ankruptcy  Act,  1869," 
provides  that,  subject  to  certain  modifications,  (1.)  in  reference 
to  the  person  who  shall  preside  over  the  meeting  ;  and  (2.)  in 
reference  to  the  persons  who  shall  vote  thereat : — 

"  All  the  provisions  of  this  Act,  relating  to  a  first  meeting 
**  of  creditors,  and  to  subsequent  meetings  of  creditors  in  the 
**  course  of  a  bankniptcy,  including  the  description  of  creditors 
**  entitled  to  vote  at  such  meetings,  and  the  debts  in  respect  of 
"  which  they  are  entitled  to  vote,  shall  apply  respectively  to  the 
"  first  meeting  of  creditors,  and  to  subsequent  meetings  of 
"  creditors,  for  the  purposes  of  this  section." — 32  &  33  Vict, 
c.  71,  s.  125,  sub-s.  (2)  (6). 

"  Creditors  may  prove  their  debts  and  appoint  proxies  as  in  Proof  of  debts 

bankruptcy."—"  The  Bankruptcy  Rules,  1870,'*  r.  269.  »» in  bank- 

All  debts  which  would  have  been  provable  in  bankruptcy  ™P*®y- 
"  had  the  debtor  been  adjudicated  bankrupt  at  the  date  of  the  •S«'«*'  Rules, 
"  institution  of  the  proceedings  shall  be  provable  under  any  ^®^^»  ^-  ^^' 
"  such  proceedings."—"  The  Bankruptcy  Rules,  1870,"  r.  270.  WhAtdebte 

"  All  proofe  and  proxies  intended  to  be  used  at  any  general  ^^  P«>^*We. 
'*  meeting,  and  not  previously  filed,  shall  be  handed  in  to  the  ^^^  R\de»y 
"  chairman  of  the  meeting.    Any  objection  thereto  shall  be  ^®^^'  ^'  ^^^' 
"  marked  thereon  by  the  chairman,  and  shall  be  dealt  with  by  ^*"^?'  "^^ 
"  the  registrar  on  the  resolution  being  presented  to  him  for  fii!!d^!!hl  a«d 
"  registration."—"  The  Bankruptcy  Rules,  1870,"  r.  271.  to  diaimln 

**  A  secured  creditor,  unless  he  shall  have  realized  his  seen-  of  meeting. 
"  rity,  shall,  previously  to  being  allowed  to  prove  or  vote,  state  Bank,  RuUsy 
"  in  his  proof  the  particulars  of  his  security  and  the  value  at  1870,  r.  271. 
^'  which  he  assesses  the  same,  and  he  shall  be  deemed  to  be  a  Proof  by  a 
"  creditor  only  in  respect  of  the  balance  due  to  him  after  aecured 
"  deducting  such  assessed  value  of  the  security.     In  cases  of  creditor. 
"  liquidation  by  arrangement  any  secured  creditor  so  proving  Bank,  Rulss, 
"  shall  be  bound  to  pav  over  to  the  trustee  the  amount  which  ^^70,  r.  272. 
"  his  security  shall  produce  beyond  the  amount  of  such  assessed 
*«  value,  and  the  trustee  shall  be  entitled  at  any  time  before 
"  realization  of  such  security  by  the  creditor  to  redeem  the 
'*  same  upon  payment  of  such  assessed  value.    The  proof  of 

(a)  This  section  is  set  out  in  fuH,  posty  pp.  1435 — 1438 ;  and  see  ante.  Bales 
269  to  273,  and  Rule  310  as  to  proof  of  debU. 

{b)  This  section  is  set  out  in  full,  post,  pp.  1435 — 1438. 
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'*  any  such  creditor  shall  not  be  increased  in  the  CTeitt  of 
"  the  Bccurity  realizing  a  less  sum  than  the  value  at  whidi  he 
"  has  so  assessed  the  same." — "  The  Bankruptcy  Boles,  1870," 
r.  272. 

*'  AVliere  any  creditor  shall  desire  to  retire  from  any  meetiog 

and  not  to  be  considered  as  present,  he  maj  withdraw  hii 

proof  without  prejudice  to  his  again  proving  his  debt  on  m 

subsequent  occasion."  — "  The  Bankruptcy   RuIeSy   187ft 
r.  27J). 

"  Pr(H)f  of  debt  by  any  creditor  shall  be  deemed  conclDaTe 
''  evidence  that  notice  of  all  general  meetings,  prior  to  and 

exclusive  of  that  at  which  such  proof  is  produced  has  been 

duly  given  to  him." — *'The  Bankruptcy  Rnles^  1870," 
r.  810. 

As  regards  the  majority  by  which  any  resolution  to  be  paned 
or  act  to  be  done  must  be  carried,  "  The  Bankruptcy  KukCi 
1870,"  contain  the  following  general  provision  upon  the 
subject : — 

'*  AVhere  any  resolution  is  required  to  be  passed  or  any  act  to 
"  be  done  by  the  creditors  present  or  represented  at  any  meet- 
**  ing,  the  majority  required  for  the  purpose  shall,  in  the 

absence  of  any  enactment  to  the  contrary,  be  a  majoritT  in 

value  of  the  creditors  present  or  represented  thereat.  — "^The 
Bankruptcy  Rules,  1870,"  r.  293. 

It  sometimes  hapj)ens  that  after  resolutions  have  been  pasKd 
the  meeting  is  adjourned  for  other  piuposes.  When  this  takes 
place  the  validity  of  the  resolution  is  in  no  way  affected,  as 
a])j)car8  from  the  following  rule  of  "  The  Bankruptcy  Bulea, 
1870  "  :— 

**  Resolutions  duly  come  to  at  any  meeting  shall  have  full 
**  force  and  cllect,  notwithstanding  that  it  may  also  l>e  resolved 
**  that  for  other  purj^ses  the  meeting  shall  stand  adjourned." 
—"The  Bankniptcy  Rules,  1870,"  r.  294. 

A  delator  who  has  presented  a  petition  for  liquidation  by 
arrangement  or  composition,  must  produce  a  statement  of  his 
allairs  to  the  first  meeting  of  his  creditors. 

*'  The  debtor  shall  i>roduce  to  the  first  general  meeting,  and 
**  also,  in  caiie  there  be  any,  to  the  second  general  meeting,  a 
"  stiitemeut  showing  the  whole  of  his  debts  and  assets,  and  the 
**  names  and  addresses  of  the  creditors  to  whom  such  debts 
"  reBi)ectively  are  due.  The  name  of  each  creditor  in  such 
**  statement  shall  l>e  numbered  consecutively,  and  the  b'st  of 
*'  creditors  whose  debts  do  not  exceed  10/.  shall  be  separated 
"  from  and  follow  after  the  list  of  th()se  creditors  whose  debts 
"  exceed  that  amount.  The  debtor's  statement  of  affairs  shall 
"  be  as  near  as  may  be  in  the  form  required  in  banknipttT."- 
'*  The  BankrupU^y  Rules,  1870,"  r.  274. 

"  Where  a  debt  arises  on  a  bill  of  exchange  or  promissory 
"  note,  if  the  debtor  is  ignorant  of  the  holder  of  any  such  bill 
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"  of  exchange  or  promissory  note,  he  shall  be  required  to  state  exchange  and 
"  the  amount  of  such  bill  or  note,  the  date  on  which  it  fidls  ^°***  *®  ^ 
"  due,  the  name  of  the  acceptor  or  person  to  whom  it  is  payable,  ^"^i, 
"  and  any  other  particulars  within  his  knowledge  respecting  the        #r^^ 
'^  same,  and  the  insertion  of  such  particulars  shall  be  deemed  a  ^g^g^^,  x25. 
"  sufScient  description  of  the  creditor  of  the  debtor  in  respect         ' 
''  of  such  debt,  and  any  mistake  made  inadvertently  by  a  debtor 
'^  in  the  statement  of  his  debts  may  be  corrected  after  the 
"  prescribed  notice  has  been  given,  with  the  consent  of  a 
"  general  meeting  of  his  creditors." — 82  &  88  Vict.  c.   71, 
8.  125 

The  following  rule  of   "The  Bankruptcy  Rules,   1870,"  Debtor'. BUto- 
indicates  how  a  debtor's  statement  may  be  corrected  : —  TOrw^^with 

"  Any  mistake  made  inadvertently  by  a  debtor  in  the  state-  gggeiit  of 
**  ment  of  his  debts  may  be  corrected  with  the  assent  of  a  crediton. 
"  majority  in  value  of  his  creditors  assembled  at  a  general  The  Baidc- 
"  meeting  similarly  summoned  by  the  debtor." — "The  Bank-  ruptcyRuUs, 
ruptcy  Rules,  1870,"  r.  306,  1870,  r.  306. 

Before  arriving  at  any  conclusion  the  creditors  may  wish  to  Debtor  may  be 
examine  the  debtor,  and  consider  his  statement  of  debts  and  examined, 
assets.  Accordingly  "  The  Bankruptcy  Act,  1869,"  provides  that 
the  debtor  shall  be  present  at  the  first  general  meeting  and  shall 
answer  any  inquiries  which  may  be  made  of  him. 

If  no  resolution  be  passed  at  the  first  general  meeting  of  ^^®f*  ?*  °** 
.creditors  the  proceedings  drop  ;  but  the  petition  for  arrange-  ^^^. 
ment    by    liquidation  or  composition  is  an  "act  of  bank- 
ruptcy" on  which  any  creditor  can  proceed  to  make  the 
debtor  a  bankrupt. 

The  creditors  may,  however,  pass  a  resolution  if  they  so  Creditors  may 
please.    And  such  resolution  may  be  either  (1)  for  hquidation  resolve  pn 
by  arrangement ;  or  (2)  to  accept  a  composition.    Each  of  ^on  or^om- 
these  two  kinds  of  proceedings  will  now  be  considered,  and,  as  position  by 
thev  essentially  differ,  a  separate  section  will  be  given  to  each  arrangement. 
of  them. 


Section  II. — Proceedings  where  Liquidation  by 
Arrangement  is  resolved  on. 

Should  the  creditors  assembled  at  the  first  meeting  of  creditors  Eoactment 
resolve  upon  "  Liquidation  by  Arrangement,"  the  resolution  gov^r^ng 
and  the  subsequent  proceedings,  are  governed  by  the  following  S^jSqSd^o^ 
section  of  "  The  Bankruptcy  Act,  1869  "  : —  by  anangc-^"^ 

"  The  following  regulations  shall  be  made  with  respect  to  the  ment. 
**  liquidation  by  arrangement  of  the  affairs  of  the  debtor  : 

"  (1.)  A  aebtor  unable  to  pay  his  debts  may  summon  a 
"  general  meeting  of  his  creditors,  and  such 
^*  meeting  may,  by  a  special  resolution  as  de- 
^'  fined  by  thiis  Act,  declare  that  the  affairs  of 
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the  debtor  are  to  be  liquidated  by  airaDgement 
and  not  in  bankruptcy,  and  may  at  that  or 
some  Bul)8equent  meeting,  held  at  an  intervBl 
''  of  not  more  than  a  week,  appoint  a  tmsteewith 
**  or  without  a  committee  of  inspection  (c), 
(2.)  All  the  provisions  of  this  Act  relating  to  a  fint 
meeting  of  creditors,  and  to  subseqnent  meet- 
ings of  creditors  in  the  case  of  a  bankmptrj, 
including  the  description  of  creditors  entidra 
to  Tote  at  such  meetings,  and  the  debts  in 
respect  of  which  they  are  entitled  to  vote,  shall 
"  apply  respectively  to  the  first  meeting  of  credi- 
tors, and  to  subsequent  meetings  of  creditofs^ 
'*  for  the  purposes  of  this  section,  subject  to  die 
following  modifications  (d) : 
(a.)  That  every  such  meeting  shall  be  presided  over 
^*  by  such  chairman  as  the  meeting  may  elect ; 
"and 
*  (b,)  That  no  creditor  shall  be  entitled  to  vote 
until  he  has  proved  by  a  statutory  declaration 
a  debt  provable  in  bankruptcT^  to  be  due  to 
him,  and  the  amount  of  such  debt,  with  anj 
prescribed  particulars  ;  and  any  person  wilfhihr 
making  a  false  declaration  in  relation  to  soch 
debt  shall  be  guilty  of  a  misdemeanor. 
"  (8.)  The  debtor,  unless  prevented  by  sickness  or  other 
"  cause  satisfactory  to  such  meeting,  shall  be 
"  present  at  the  meeting  at  which  the  speciil 
"  resolution  is  passed,  and  shall  answer  any  in- 
"  (juiries  made  of  him,  and  he,  or  if  he  is  so 
**  prevented  from  being  at  such  meeting  some 
"  one  on  his  behalf,  shall  produce  to  the  meeting 
**  a  statement  showing  the  whole  of  his  assets 
"  and  debts,  and  the  names  and  addresses  of  the 
"  creditors  to  whom  his  debts  are  due. 
"  (4.)  The  sixjcial  resolution,  together  with  the  statement 
**  of  the  assets  and  debts  of  the  debtor,  and  the 
"  name  of  the  trustee  apjwinted,  and  of  the 
"  members,  if  any,  of  the  committee  of  insiKH> 
"  tion,  shall  be  presented  to  the  registrar,  and  it 
shall  be  his  duty  to  inquire  whether  such  reso- 
lution has  been  passed  in  manner  directed  by 
this  section,  but  if  satisfied  that  it  was  eo 
passed,  and  that  a  trustee  has  been  appointed 
"  with  or  without  a  committee  of  inspection,  he 
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c)  See  aHfCy  cap.  x.  p.  1346,  as  to  Committee  of  Inspection. 
See  aitfc,  cap.  x.  pp.  1341  et  scg. 
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"  shall  forthwith  register  the  resolution  (e)  and 
"  the  statement  of  the  assets  and  debts  of  the 
'*  debtor,  and  such  resolution  and  statement  shall 
"  be  open  for  inspection  on  the  prescribed  condi- 
^  tions,  and  the  liquidation  bj  arrangement  shall 
**  be  deemed  to  have  commenced  as  from  the  date 
"  of  the  appointment  of  the  trustee. 

"  (5.)  All  such  property  of  the  debtor  as  would,  if  he 
"  were  made  bankrupt,  be  divisible  amongst  his 
"  creditors  (/),  shall,  from  and  after  the  duEite  of 
"  the  appointment  of  a  trustee,  vest  in  such 
"  trustee  under  a  liquidation  by  arrangement, 
"  and  be  divisible  amongst  the  creditors,  and 
'^  all  such  settlements,  conveyances,  transfers, 
"  charges,  payments,  obligations,  and  proceed- 
"  ings  as  would  be  void  against  the  trustee  in  the 
"  case  of  a  bankruptcy  shall  be  void  against  the 
"  trustee  in  the  case  of  liquidation  by  arrange- 
"  ment. 

"  (6.)  The  certificate  of  the  registrar  in  respect  of  the 
^^  appointment  of  any  trustee  in  the  case  of  a 
"  liquidation  by  arrangement  shall  be  of  the 
'^  same  effect  as  a  certificate  of  the  court  to  the 
"  like  effect  in  the  case  of  a  bankruptcy. 

**  (7.)  The  trustee  under  a  liquidation  shall  have  the  same 
^^  powers,  and  perform  the  same  duties,  as  a 
"  trustee  under  a  bankruptcy,  and  the  property 
'^  of  the  debtor  shall  be  distributed  in  the  same 
**  manner  as  in  a  bankruptcy  ;  and  with  the 
**  modification  hereinafter  mentioned  all  the  pro- 
*^  visions  of  this  Act  shall,  so  far  as  the  same  are 
"  applicable,  apply  to  the  case  of  a  liquidation  by 
*^  arrangement  in  the  same  manner  as  if  the 
"  word  '  bankrupt '  included  a  debtor  whose 
"  affairs  are  under  liquidation,  and  the  word 
"  '  bankruptcy '  included  liquidation  by  arrange- 
^'  ment ;  and  in  construing  such  provisions  the 
*'  appointment  of  a  trustee  under  a  liquidation 
"  snail,  according  to  circumstances,  be  deemed  to 
^^  be  equivalent  to  and  a  substitute  for  the  pre- 
"  sentation  of  a  petition  in  bankruptcy,  or  the 
"  service  of  such  petition  or  an  order  of  adjudi- 
"  cation  in  bankruptcy  (g). 

"  (8.)  The  creditors  at  their  first  or  any  general  meeting 

[e)  The  resolution  cannot  be  registered  unless  all  the  creditors  have  reoeired 

tice  of  the  meeting,  see  £x  parte  Rogers,  22  L.  T.  B.  283. 

[/)  As  to  what  property  of  hankrupt  is  diyisible  amongst  the  oreditors,  see 

te,  p.  1331. 

S)  aee  ExparU  JTey,  L.  B.  10  Eq.  432. 
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*'  may  prescribe  the  bank  into  which  the  trusue 
'*  is  to  {^>ay  any  monies  received  by  him,  and  the 
*'  sum  which  he  may  retain  in  his  hands. 

"  (9.)  The  provisions  of  this'Act  with  respect  to  the  clo« 
"  of  the  bankruptcy,  discharge  of  a  bankmii^  to 
"  the  release  of  the  trustee,  and  to  the  audit  of 
'*  accounts  by  the  comptroller,  shall  not  i^ply  in 
'*  the  case  of  a  debtor  whose  afikirs  are  nndernqni- 
'^  dation  by  arrangement ;  but  the  close  of  the 
*^  liquidation  may  be  fixed,  and  the  discharge  of 
'*  the  debtor  ana  the  release  of  the  trustee  mi^ 
"  he  granted  by  a  special  resolution  of  the  credh 
''  tors  in  general  meeting,  and  the  accounts  mij 
'*  be  audited  in  pursuance  of  such  resolnticHi,  it 
'*  such  time  and  in  such  manner  and  upon  such 
"  terms  and  conditions  as  the  creditors  think 
"fit. 

"  (10.)  The  trustee  shall  report  to  the  registrar  the  difr 
"  charge  of  the  debtor,  and  a  certificate  of  soch 
discharge  given  by  the  registrar  shall  have  the 
same  eifcct  as  an  order  of  discharge  given  to 
a  bankrupt  under  this  Act. 
(11.)  Kules  of  Court  may  be  made  in  relation  to  ppo- 
"  ceedings  on  the  occasion  of  liquidation  l>y 
**  arrangement  in  the  same  manner  and  to  the 
"  same  extent  and  of  the  same  authority  as  in 
"  respect  of  proceedings  in  bankruptcy. 

'*  (12.)  If  it  appear  to  the  Court  on  satisfactory  evidence 
"  that  the  liquidation  by  arrangement  cannot,  in 
"  consequence  of  legal  difficulties,  or  of  there 
"  being  uo  trustee  for  the  time  bcang,  or  for  any 
"  sufficient  cause,  proceed  without  injustice  cr 
"  undue  delay  to  the  creditors  or  to  the  debtor, 
"  the  Court  may  adjudge  the  debtor  a  bankrupt, 
*'  and  proceedings  may  be  had  accordingly. 

"(13.)  AVhere  no  committee  of  inspection  is  appoint4^ 
"  the  trustee  may  act  in  his  own  discretion  in 
"  cases  where  he  would  othen\'ise  have  been 
"  bound  to  refer  to  such  committee. 

**  (14.)  In  calculating  a  majority  on  a  special  resolution 
"  for  the  puq>oses  of  this  section,  creditors  whi«e 
*'  debts  amount  to  sums  not  exceeding  ten 
"  pounds  shall  be  reckoned  in  the  majority  in 
"  value,  but  not  in  the  majority  in  number'"— 
32  &  33  Yict.  c.  71,  s.  125. 

How  ipecUl  A  special  resolution  is  one  decided  by  a  majority  in  nnniher, 

resolution         and  three-fourths  in  value,  of  the  creditors  present  personally 

decided. 
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or  by  proxy  at  the  meetiDg,  and  voting  on  guch  resolution  (A). 
However,  the  mode  of  calculating  a  majority  on  a  special  reso-  How  votes 
lution  for  liquidation  by  arrangement  is  expressly  prescribed  by  calculated. 
"  The  Banlanptcy  Act,  1869,"  which  provides  as  follows  :  The  Bank- 

•*  In  calculating  a  majority  on  a  special  resolution  for  the  rwptcy  Act, 
"  purposes  of  this  section,  creditors  whose  debts  amount  to  ^^^9  »•  125, 
**  sums  not  exceeding  ten  pounds  shall  be  reckoned  in  the  ***^  ^^* 
"  majority  in  value,  but  not  in  the  majority  in  number." — 
32  &  83  Vict.  c.  71,  s.  125,  sub-sect.  14  (t). 

"The  Bankruptcy  Rules,  1870"  provide  as  follows  with  The rewlntion 
regard  to  the  passing  of  a  resolution  at  the  first  general  meeting  **  ^  genei^al 
of  creditors:—  dSne 

"  The  resolution  passed  at  the  first  general  meeting  (or  first  whether  liqui- 
'^  and  second  general  meetings,  as  the  case  may  be)  shall  de-  dation  or  com- 
"  termine  whether  the  aflPairs  of  the  debtor  are*  to  be  liquidated  poeition  is  to 
"  by  arrangement  and  not  in  bankruptcy,  or  whether  any  and  ^*^j^^J^  ^^ 
**  what  composition  shall  be  accepted  in  satisfaction  of  the  debts  ^^^r  mode  of 
"  due  to  the  creditors  from  the  debtor,  or  it  may  reject  either  procedure. 
**  of  such  modes  of  arrangement.    The  resolution  may  declare  j^  Bank- 
**  to  whom  the  registration  of  the  resolution  and  the  debtor's  ruptcy  Rules, 
"  statement  of  affairs  shall  be  intrusted,  and  the  original  reso-  1870^  r.  275. 
''  lution  and  statement  shall  forthwith  be  delivered  accordingly 
"  to  the  person  so  appointed,  and  in  the  event  of  no  such 
'^  declaration  being  made  in  the  resolution  the  same  shall  be 
"  registered  by  the  debtor.    Only  such  resolutions  as  are  re- 
"  duced  into  writing  and  are  signed  by  or  on  behalf  of  the 
"  statutory  majority  of  the  creditors  assembled  at  a  meeting 
*^  shall  be  taken  cognizance  of  by  the  Court,  but  the  signatures 
^^  of  such  creditors  may  be  subscribed  subsequently  to  the  meet- 
"  ing,but  prior  to  the  filing  or  registration  of  the  resolution." — 
"  The  Bankruptcy  Rules,  1870,"  r.  275. 

It  has  been  held  that  resolutions  are  valid  where  the  signatures  Signing  of 
are  subscribed  prior  to  their  being  either  filed  or  roistered  (k),  resolutions. 

It  is  to  be  noticed  that  the  above  rule  provides  that  the  reso-  chairman  of 
Intion  may  declare  who  shall  register  tne  original  resolution  first  meeting 
and  debtor's  statement,  and  that  those  shall  be  delivered  to  him  to  deiiyer  to 
forthwith,  and  that  if  no  person  is  nominated  for  this  duty  the  ^1*?^*P" 
registration  is  made  by  the  debtor  himself.    The  following  rule  ^^2^1° 
of  "The  Bankruptcy  Kules,  1870,"  specifies  what  papers  shall  resolution  and 
be  handed  by  the  chairman  to  the  person  appointed  to  register  debtor's  state- 
the  special  resolution  : —  ^^^^  ^  d«^«- 

"  The  Chairman  shaU  be  bound  forthwith  to  deliver  to  the  "^^^ 
**  person,  if  any,  so  appointed,  or,  in  default  of  such  appoint-  TnL^  d  ^ 
"  ment,  to  the  debtor,  every  declaration  or  affidavit  for  proof  of  rmiev  Rules 
"  debt  and  proxy  paper  of  what  nature  or  kind  soever,  and  1870  r.  276.' 

ih)  32  &  33  Vict.  c.  71,  s.  16,  par.  8^  ante,  n.  1343. 
m  This  section  set  out  in  full,  ante.  pp.  1435—1438. 
{k)  Ex  parte  Thorne,  Be  Butlin,  L.  H.  8  Ch.  722. 
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"  wlictlior  in  due  form  or  otherwiRe,  which  shall  have  heen  n- 
*'  (icivLtl  at  the  <r<-'iK'ral  niti^tin*^  or  meetings,  and  also  the 
**  debtor's  statement  of  affairs,  and  in  default  thereof  may  be 
*'  smnmoned  iK'fore  the  Coml,  and  the  Court  may  make  sach 
"  order  in  the  manner  as  it  shall  think  fit." — "  The  Bankrnptcy 
Kules,  1870,"  r.  i>7(;. 

It  may  l>e  as  well  to  mention  in  this  place  that,  if  tihe 
creditors  ])ass  a  spcial  resohition  as  to  liquidation  bj  arrange- 
ment, this  is  conehisive  endence  that  the  debtor's  statement  ii 
in  accordance  with  statutory  |>owers  on  the  subject  (/).  This 
is  provided  by  the  following  rule  of  "  The  Bankmptcj  Roks, 
1870":— 

"  Tlie  passing  of  a  si)erial  resolution  (in  the  case  of  liqnida- 
"  tion  by  arrangement)  shall  be  deemed  and  taken  aa  concln- 
"  sive  evidenre  that  the  debtor  has  complied  with  the  pron- 
''  sions  of  the  statute  with  regard  to  the  statement  of  his 
"  affaire  recjuired  to  l)e  submittCHi  to  the  general  meetings  of 
**  his  creditora.  The  debtor  shall,  however,  at  all  times  render 
"  to  the  trustee  every  information  in  his  power  with  reference 
'^  to  his  debts  and  assets,  and  shall,  in  default,  be  liable  to  be 
"  summoned  and  examined  before  the  Court  thereon." — "The 
Bankruptcy  Rules,  1870,''  r.  301. 

AVc  now  come  to  the  actual  registration  of  the  resolution 
passed  at  the  first  general  meeting  of  the  creditors.  On  this 
subject  "The  Bankruptcy  Act,  1869,"  provides  as  follows  ^- 

"  The  siK'cial  resolution,  together  with  the  statement  of  the 
"  assets  and  debts  of  the  debtor,  and  the  name  of  the  trustee 
"  appointed,  and  of  the  memlxirs,  if  any,  of  the  committee  of 
"  in8]x?ction,  shall  Ix?  ])re8ented  to  the  registrar,  and  it  shall  he 
"  his  duty  to  inquire  whether  such  resolution  has  been  passed 
"  in  manner  directed  by  this  section,  but  if  satisfied  that  it  was 
"  so  passed,  and  that  a  trustee  has  been  appointed  with  or 
"  without  a  committee  of  insiKKjtion,  he  shall  forthwith  rqrister 
"  the  resolution  and  the  statement  of  the  assets  and  debt«  of 
"  the  debtor,  and  such  resolution  and  statement  shall  be  open 
"  for  inspection  on  the  prescribed  conditions,  and  the  liquids- 
"  tion  by  arrangement  shall  be  deemed  to  have  commenced  as 
"  from  the  date  of  the  ai>pointmeut  of  the  trustee." — 32  &  38 
Vict.  c.  71,  8.  12.5,  sub-sec.  (4)  (ni). 

"  The  Bankruptcy  Rules,  1870,  provide  as  follows  on  the 
same  su])ject : — 

"  Ui)on  j>resentation  of  a  special  or  extraordinary  resolution 
"for  registration,  the  registrar  shall  examine  the  same,  and 
"  may  hear  any  creditor  who  shall  have  given  him  notice  of  his 
"  desire  to  l)e  heard  thereon.  The  registrar  being  satisfied 
"  that  the  requirements  of  the  statute  and  of  these  rules  have 

(0  See  In  re  Webb,  Ex  parte  Walter,  L.  R,  2  Ch.  D.  326;  and  see  also 
Ejc  parte  Aaronxon^  In  re  Aaronson^  L.  K.  7  Ch.  D.  713. 
(m)  See  this  section  set  out  in  fuU  ante,  pp.  1435—1438. 
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*•  been  complied  with  shall  register  the  same,  making  a  memo-  Appeal  if 
"  random  thereon  and  on  the  debtor's  statement  of  affairs  as  "f|^^ 
"  foUows  —  '^^  *° 

iuiiuws  .  register 

**  *  Registered  day  of  187        registrar,'  resolution. 

"  and  shall  seal  the  same  with  the  seal  of  tlie  Court.    The  77^  Bank- 
"  registrar  in  cases  of  liquidation  by  arrangement  shall  there-  ruptcy  RuUs^ 
"  upon  deliver  to  the  trustee  a  certificate  according  to  the  form  1870,  r.  295. 
"  in  the  schedule.    The  registration  of  any  special  or  extra- 
"  ordinary  resolution,  or  the  refusal  to  register  the  same  by  the 
"  r^strar,  shall  be  an  act  that  may  be  appealed  firom  by  the 
"  debtor  or  any  creditor  who  was  heard  before  the  registrar  on 
"  the  occasion  of  such  registration  or  refusal.    The  registrar 
"  shall,  where  he  refuses  to  register  such  resolution,  certify  the 
**  grounds  of  such  refusal  by  memorandum  under  his  hana,  and 
"  tile  it  with    the    proceedings." — "  The  Bankruptcy  Rules, 
1870,"  r.  295. 

A  form  of  certificate  referred  to  in  this  rule  is  provided  (»).     Form  of 

The  proper  time  for  investigation  into  the  affairs  of  a  certifi«a*«- 
debtor,  who  has  filed  a  petition  for  liquidation  by  arrange-  Registrar  can- 
ment  with  his  creditors,  is  at  the  meeting  of  creditors  ;  and  Sebtor*Mto 
the  registrar  has  no  ix>wer,  upon  the  presentation  to  him  for  )^  affairs, 
registration  of  a  resolution    for   composition,  to   direct  an 
examination  before  him  of  the  debtor  or  other  witnesses  (<?). 

"Neither  the  resolutions  nor  the  proofs  or  proxies  of  Infonnalities, 
"  creditors  assembled  at  any  meeting  shall  be  objected  to  or  "^^^^  ^^ 
"  refused  by  the  regislirar  by  reason  of  any  informality  therein,  |!^utions 
"  unless  he  shall  be  of  opinion  that  such  informality  is  matter  proofs,  or  * 
**  of  moment,  in  which  event  he  shall  refer  the  matter  to  the  proxies,  no 
"  Judge.'*—**  The  Bankruptcy  Rules,  1870,"  r.  300.  s^|!^^^  ^^ 

It  is  expressly  provided  by  "  The  Bankruptcy  Rules,  1870,"  ^gistrarf 
that,   after  the   registration    of   the    special    resolution   and   rpj^  BanJ:- 
debtor's  statement,  they  shall  remain  open  for  inspection  : —       ruptcy  Rulea, 

"  The  resolution  and  statement  so   regisliered  shall  at  all   1370^  r.  3()o! 
"  times  be  open  for  inspection  by  any  creditor  whose  name  ^^^^  ^^ 
*•  appears  on  the  statement  or  by  any  person  on  his  behalf." —  tration,  the 
"  The  Bankruptcy  Rules,  1870,"  r.  20{).  resolution  ^ 

When  the  registrar  has  duly  registered  the  special  resolution,  ^^^  debtor's 
this  act  is  deemed  to  be,  in  the  absence  of  fraud,  conclusive  ^^^in^^I^n 
evidence  that  it  was  duly  passed,  and  that  all  the  requisitions  to  inspection, 
of  *'  The  Bankruptcy  Act,  1869,"  in  respect  of  such  resolu-   rpj^^  Bank- 
tions,   have    been  complied    with.     On    this    subject   "The  niptcy JiuU<i, 
Bankruptcy  Act,  1869,"  provides  as  follows  : —  1870,  r.  29(i. 

"  The  registration  by  the  registrar  of  a  special  resolution  of  uegistration 
"  the  creditors  on  the  occasion  of  a  liquidation  by  arrangement  of  resolution 
"  under  Part  Six  of  this  Act,  or  of  an  extraordinary  resolution  conclusive 
"  of  the  creditors  on  the  occasion  of  a  composition  under  the  T^^®''^  *j^^ 

vith. 
(rt)  Appendix  V.  Form  1*21. 
(>)  ExparU  Levy  ^  G).,  L.  R.  11  Eq.'GlO. 
VOL.  ir.  4  7. 
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A  form  of  resolution  is  provided  (q).  Form  of  ap- 

"  The  Bankruptcy  Act,  1869,"  contains  the  following  provi-  Poi'»*m«'»t- 
sions  with  regard  to  the  vesting  of  property  in  the  trustee  on  Eflfect  of 
appointment : —  l^ti^  "**^ 

"  All  such  property  of  the  debtor  as  would,  if  he  were  made  property  of 
*^  bankrupt,  be  divisible  amongst  his  creditors,  shall,  from  and  debtor, 
after  the  date  of  the  appointment  of  a  trustee,  vest  in  such 
trustee  under  a  liquidation  by  arrangement,  and  be  divisible 
amongst  the  creditors,  and  all  such  settlements,  conveyances, 
transfers,  charges,  payments,  obligations,  and  proceedmgs  as 
would  be  void  against  the  trustee  in  the  case  of  a  bankruptcy 
"  shall  be  void  gainst  the  trustee  in  the  case  of  liquidation  by 
"  arrangement."— 32  &  33  Vict.  c.  71,  s.  125,  sub-s.  (5)  (r). 

"  The  certificate  of  the  registrar  in  respect  of  the  appoint- 
"  ment  of  any  trustee  in  the  case  of  liquidation  by  arrangement 
"  shall  be  of  the  same  effect  as  a  certificate  of  the  Court  to  the 
'*  like  effect  in  the  case  of  a  bankruptcy." — 32  &  83  Vict, 
c.  71,  s.  125,  sub-s.  (G)  (r). 

The  effect  of  the  registrar's  certificate  in  case  of  bankruptcy 
has  already  been  stated  (s). 

The  powers  and  duties  of  the  trustee  in  liquidation  are  Powenand 
specified  by  the  following  provisions  of  "  The  Bankruptcy  Act,  duties  of  a 

"  The  trustee  under  a    liquidation    shall   have  the  same  ^     °°* 
**  powers,  and  perform  the  same  duties,  as  a  trustee  under  a        sZ^T^'a 
**  bankruptcy,  and  the  property  of  the  debtor  shall  be  distri-  ^gg  ^  ^^25 
"  buted  in  the  same  manner  as  in  a  bankruptcy  ;  and  with  the  ^.^'  /yx     ' 
**  modification  hereinafter  mentioned  all  the  provisions  of  this 
''  Act  shall,  so  far  as  the  same  are  applicable,  apply  to  the  case 
"  of  a  liquidation  by  arrangement  in  the  same  manner  as  if  the 
"  word  *  bankrupt '  included  a  debtor  whose  affairs  are  under 
"  liquidation,  and  the  word  '  bankruptcy '  included  liquidation 
"  by  arrangement ;  and    in  construing  such  provisions  the 
"  appointment  of  a  trustee  under  a  liquidation  shall,  according 
'*  to  circumstances,  be  deemed  to  be  equivalent  to  and  a  substi- 
tute for  the  presentation  of  a  petition  in  bankruptcy,  or  the 
service  of  such  petition  or  an  order    of  adjudication  in 
"  bankruptcy."— 82  &  33  Vict.  c.  71,  s.  125,  sub-s.  (7)  (/). 

"  The  creditors  at  their  first  or  any  general  meeting  may  Id,,  sub-s.  (8). 
"  prescribe   the  bank  into  which  the  trustee  is  to  pay  any 
"  monies  received  by  him,  and  the  sum  which  he  may  retain  in 
"  his  hands."— 32  &  33  Vict.  c.  71,  s.  125,  sub-s.  (8)  {t). 

"  Where  no  committee  of  inspection  is  appointed,  the  trustee  J(/.,*u6-«.(13). 
"  may  act  on  his  own  discretion  in  cases  where  he  would  other- 

(/A  Form  Xo.  116. 

(/')  See  this  section  in  full,  antCy  pp.  1435 — 1438. 

M  Ante.  pp.  1363—1364. 

{f)  Sec  tnis  section  set  out  in  fuU,  antej  pp.  1435 — 1438. 

4  7.  1 
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what  conditions.     In  default  of  any  resolution  being  then 

come  to  as  to  the  debtor's  discharge,  a  general  meeting  shall 
"  be  summoned  for  the  purpose  of  considering  the  grant  thereof, 
"  either  when  the  trustee  shall  see  fit,  or  when  the  committee  of 
"  inspection  (if  any),  or  when  the  debtor,  with  the  concurrence 
*'  of  one-fourth  in  value  of  his  creditors,  who  have  proved,  shall 
*'  require  the  trustee  to  summon  the  same," — "  The  Bankniptcy 
Rules,  1870,"  r.  302. 

AMien  the  debtor  is  discharged,  the  trustee  is  required  to  Discharge  to 
send  in  a  report  to  the  registrar,  and  a  certificate  of  aischarge  ^  reported, 
is  then  given  by  the  registrar,  which  has  the  same  effect  as  an 
order  of  discharge  given  to  a  bankrupt  under  "  The  Bankruptcy 
Act,  1869  "  (y). 

"The  Bankruptcy  Rules,  1870,"  provide  as  follows  : —  Forma  of 

"  The  resolution  to  be  come  to  at  any  such  meeting  and  the  resolution, 
"  report  thereof  to  the  registrar,  and  the  debtor's  discharge,  report,  and 
•'shall  be  according  to  the  form  in  the  schedule." — "The  discharge. 
Bankruptcy  Rules,  1870,"  r.  303.  The  Bank- 

The  forms  provided  under  this  rule  are  as  follows  :  Resolu-  riiptcy  RuUs, 
tiou  of  debtor's  discharge  {z\  report  of  trustee  as  to  debtor's  ^®"^'  ^'  ^^^ 
discharge  {a\  and  order  of  debtor  s  discharge  (b). 

It  sometimes  happens  that  the  creditors  think  it  desirable  Creditors  may 
to  transfer  the  proceedings  from  the  Court  in  which  the  same  ^™JJ^.  ^* 
were  originated  to  some  other  Court.    This  they  have  power  to  ^^^J^eJ" 
do  under  the  following  rule  of  "  The  Bankruptcy  Rules,  1870  " : —  Court 

"  The  creditors  assembled  at  any  general  meeting  may  in-  j^  Bank- 
"  elude  in  their  resolution  a  direction  that  the  proceedings  be  ruvtcy  Rules, 
"  transferred  to  any  Court  other  than  that  in  which  the  same  1870,  r.  288.' 
"  were  originated  ;  and  upon  any  such  resolution  being  filed, 
"  the  proceedings  shall  be  forthwith  transferred  by  the  registrar 
"  in  accordance  therewith  ;  and  the  Court  to  which  the  same 
**  shall  have  been  transferred  shall  thereafter  act  in  the  matter 
"  of  the  proceedings  in  like  manner  as  if  the  same  had  been 
"  properly  instituted  therein   in  the  first  instance." — "  The 
Bankruptcy  Rules,  1870,"  r.  288. 

It  has  been  seen  how,  at  any  time  after  the  presentation  of  a  After  Uqui- 
petition,  the  Court  will  restram  legal  proceedings  against  the  dation  by 
debtor  (c).    This  power  will  also  be  exercised  offer  the  liquida-  arrangement 
tion  by  arrangement  has  been  resolved  upon.    On  this  subject,  Ji^^^^pro^"* 
"  The  Bankruptcy  Rules,  1870,"  provide  as  follows  : —  ings  m\\  bo 

"  Every  creditor  in  respect  of  a  provable  debt  shall  in  the  restrained, 
"  event  of  a  liquidation  by  arrangement  being  resolved  upon,  "°^*^  '^\ 
"  be  absolutely  restrained  from  commencing  or  continuing  or  "^^^^ 
'*  enforcing  any  proceedings  whatsoever  against  the  debtor  or  win  be  more 

beneficial. 

(u)  32  &  33  Vict.  c.  71,  s.  125,  sub-s.  (10),  ante,  p.  1438. 
(2)  Appendix  V.  Form  122. 
la)  Appendix  V.  Form  123. 
lb)  Appendix  Y.  Form  124. 
(r)  Rule  260,  anU,  p.  1428. 
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"  liquidation  by  arrangement,  a  notice  shall  be  gazetted  by  the  Seven  days 

"  trustee  in  the  form  given  in  the  schedule  requiring  the  ^p^  ^*^". 

"  creditors  to  send  to  him  their  names  and  addresses,  and  the  ^nTnotioT' 

"  particulars  of  their  debts  or  claims,'  and  on  declaring  a  therw)f  to  be 

*'  dividend,  a  sufficient  reserve  shall  be  made  by  the  trustee  for  gazetted 

"  such  dividend  upon  all  debts  or  claims  notified  to  him  in  pur-  Tlie  Bank- 

"  suance  of  such  notice.    The  trustee  shall  be  also  deemed  to  ruptcy  Bales, 

**  have  notice  of  the  debts  of  all  creditors  whose  names  are  1^70,  r.  312. 
"  inserted  in  the  debtor's  statement  of  affairs,  and  (except  where 
"  any  such  debt  has  been  adjudicated  upon  prior  to  the  decla- 
ration of  the  dividend)  a  similar  reserve  shall  be  made  in 
respect  thereof."—"  The  Bankruptcy  Rules,  1870,"  r.  312. 

The  notice  which  this  rule  requires  to  be  gazetted  must  be  in  Form  of 

the  form  given  in  the  schedule  (/).  notice. 

*'  Wherever  the  trustee  shall  reject  the  claim  or  proof  of  any  Tmstee  to 

"  creditor  he  shall  give  notice  to  such  creditor  by  post  in  the  e^y°  ^p^^^  ^^ 

'*  form  given  in  the  schedule  {g)  and,  where  the  creditor  is  hiiirof*V'^ 

"  resident  in  Europe  the  trustee  shall  be  entitled  to  exclude  pmo^  &nl 

"  from  dividend  any  such  claimant  or  creditor  whose  debt  he  within  pre- 

**  so  rejects,  unless  such  creditor  shall,  within  14  days  from  the  scribed  time 

"  time  at  which  the  trustee's  notice  should  have  been  delivered  ma^^rxdude"^ 

to  him  in  the  ordinary  course  of  post,  apply  to  the  Court  to  from  ^dividend 

admit  his  proof  and  proceed  with  such  application  with  due  any  claimant 

"  diligence.    Where  any  such  creditor  is  resident  beyond  the  or  creditor. 

"  limits  of  Europe,  such  length  of  notice  shall  be  given  to  him  The  Bank- 

*'  as  the  Court  shall  order."— •"  The  Bankruptcy  Rules,  1870,"  ruptcy  BuUs, 

r.  313.  1870,  r.  313. 

"  Except  as  before  mentioned,  the  trustee  shall  declare  Creditors  who 

**  dividends  amongst  such  creditors  only  as  have  proved  their  J^^®  omitted 

"  debts  up  to  the  time  of  such  declaration  of  dividend,  and  no  ^j.  ^a^notico* 

"  creditor  who  has  omitted  to  prove  his  debt  or  to  send  to  the  thereof  cannot 

"  trustee  the  particulars  of  his  claim,  or  whose  name  does  not  disturb  divi- 

"  appear  in  the  debtor's  statement  shall  be  entitled  to  disturb  ^^^  ^^^ 
*'  any  such  dividend,  or  to  make  any  claim  in  respect  thereof    ^  ^ 

"  against  the  trustee,  but  upon  proof  of  his  debt  any  such  creditor  ^^  -^a^- 

"  shall  be  entitled  to  receive  the  same  prior  to  the  payment  of  igyo      oi^' 
"  any  further  dividend  to  the  other  creditors." — "  The  Bank-         '  ^' 
ruptcy  Rules,  1870,"  r.  314. 

It  has  already  been  seen  (h)  that  before  a  resolution  as  to  Debtor  may  at 

liquidation  has  been  passed,  the  debtor  may,  if  the  Court  think  fit,  any  stage  of 

be  made  a  bankrupt  (*).    This  course,  can,  however,  be  adopted  proceedings 

at  any  stage  of  the  proceedings.    On  this  Subject,  "  The  Bank-  b^^]^L* 
ruptcy  Act,  1869,"  provides  as  follows  : — 

"  If  it  appear  to  the  Court  in  satisfactory  evidence  that  the 

(/)  Appendix  V.  Form  126. 

(a)  Fonn  No.  126. 

(A)  Ante,  p.  1430. 

(0  Kule,  266,  ante,  p.  1430. 
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position  are  exactly  the  same  as  for  a  liquidation  by  arrange-  composition 
ment  until  the  time  arrives  for  the  passing  of  a  resolution  (m),  ^°J^  ^  ^"* 
Consequently,  it  will  be  quite  unnecessary  to  repeat  the  regu-  ^^^^  ^  ^ 
lations  on  the  subject,  and  only  occasional  references  thereto  liquidation, 
will  be  made. 

It  may  be  as  well  to  mention  at  once  that  the  ,'proceedings  And  differ 
for  composition,  with  which  this  section  is  concerned,  are  j}***^®*^®'^    . 
altogether  different  from  those  which  are  taken  when,  afier  tioM  aSlpted 
adjudication  in  bankrvpici/,  the  trustee,  with  the  sanction  of  a  on  a  bank- 
special  resolution  of  the  creditors,   accepts  any  composition  mptcy. 
offered  by  the  bankrupt  (n).    These  latter  proceedings  have 
already  been  referred  to  (o).    And  at  present  we  have  only  to 
deal  with  composition  by  extraordinary  resolution,  after  pro- 
ceedings instituted  by  the  debtor  himself  for  composition  or 
liquidation  by  arrangement. 

The  first  general  meeting  of  creditors  having  assembled,  and  Enactments 
the  chairman  having  been  elected,  the  next  thing  to  be  done  governing 
is,  if  the  creditors  desire  it,  to  pass  a  resolution  that  a  composi-  J^^\ 
tion  shall  be  accepted  in  satisfaction  of  the  debts  due  to  them  composition, 
from  the  debtor.     If  there  are  joint  and  separate  creditors, 
separate  meetings  must  be  convened  and  separate  resolutions 
passed,  as  we  have  already  seen  (])).    The  following  section  of 
"  The  Bankruptcy  Act,  1869,"  indicates  how  an  extraordinary 
resolution  to  accept  composition  is  to  be  passed  : — 

"  The  creditors  of  a  debtor  unable  to  pay  his  debts  may.  The  Bank- 
"  without  any  proceedings  in  bankruptcy,  by  an  extraordinary  ruptcy  Act, 
"  resolution,  resolve  that  a  composition  shall  be  accepted  in  1®69, «.  126. 
**  satisfaction  of  the  debts  due  to  them  from  the  debtor. 

An  extraordinary  resolution  of  creditors  shall  be  a  resolu- 
tion which  has  been  passed  by  a  majority  in  nimiber  and 
**  three-fourths  in  value  of  the  creditors  of  the  debtor,  assembled 
"  at  a  general  meeting  to  be  held  in  the  manner  prescribed,  of 
"  which  notice  has  been  given  in  the  prescribed  manner,  and 
"  has  been  confirmed  by  a  majority  in  number  and  value  of  the 
**  creditors  assembled  at  a  subsequent  general  meeting,  of  which 
"  notice  has  been  given  in  the  prescribed  manner,  and  held  at 
"  an  interval  of  not  less  than  seven  days  nor  more  than  fourteen 
"  days  from  the  date  of  the  meeting  at  which  such  resolution 
"  was  first  passed. 

"  In  calculating  a  majority  for  the  purposes  of  a  composition 
"  under  this  section,  creditors  whose  debts  amount  to  sums  not 
"  exceeding  ten  pounds  shall  be  reckoned  in  the  majority  in 
"  value,  but  not  in  the  majority  in  number,  and  the  value  of 
"  the  debts  of  secured  creditors  shall,  as  nearly  as  circumstances 
'^  admit,  be  estimated  in  the  same  way,  and  the  same  descrip- 

(m)  Ante^  p.  1425. 

(w)  32  &  33  Vict.  c.  71,  s.  28,  ante.i^^,  1402—1403. 

lo)  Ante,  pp.  1402—1403. 

(p)  Bule  285,  ante,  p.  1431,  and  Rule  286,  antfy  p.  1431. 
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"  in  a  summary  manner  by  any  person  interested,  and  any  dis- 
"  obedience  of  the  order  of  the  Court  made  on  such  motion 
shall  be  deemed  to  be  a  contempt  of  Court. 
"  Rules  of  Court  may  be  made  in  relation  to  proceedings  on 
the  occasion  of  the  acceptance  of  a  composition  by  an  extra- 
ordinary resolution  of  creditors  in  the  same  manner  and  to 
**  the  same  extent  and  of  the  same  authority  as  in  respect  of 
'*  proceedings  in  bankniptcy. 

"  If  it  appear  to  the  Court  on  satisfactory  evidence  that  a 
"  composition  under  this  section  cannot  in  consequence  of  legal 
*'  difficulties,  or  for  any  sufficient  cause,  proceed  without  in- 
"  justice  or  undue  delay  to  the  creditors  or  to  the  debtor,  the 
"  Court  may  adjudge  the  debtor  a  bankrupt,  and  proceedings 
**  may  be  had  accordingly."— 32  &  33  Vict.  c.  71,  s.  12G. 

It  is  to  be  noticed  that  the  above  section  provides  that  where  Construction 
the  creditors  decide  to  iicccpt  composition,  they  must  pass,  not,  of  s.  126. 
as  in  cases  of  liquidation  by  arrangement,  a  special  resolution, 
but  an  exiraordinary  resolution.  And  an  extraardmary  resolu- 
tion is  described  by  the  above  section  to  be  one  which  has  been 
jHissed  by  a  majority  in  number  and  three-fourths  in  value  of 
the  creditors  of  the  debtor,  assembled  at  a  general  meeting,  and 
has  been  confirmed  by  a  majority  in  number  and  value  of  the 
creditors  assembled  at  a  subsequent  general  meeting,  held  at 
an  interval  of  not  less  than  seven  days  nor  more  than  fourteen 
days  ftx>m  the  date  of  the  meeting  at  which  such  resolution  was 
first  passed.  The  mode  of  calculating  a  majority  for  the  pur- 
poses of  a  composition  is  specified  in  the  third  paragraph  of 
the  above  section,  and  must  be  strictlv  adhered  to. 

And  it  is  provided,  that  the  value  of  the  debts  of  secured 
creditors  shall,  as  nearly  as  circumstances  admit,  be  estimated 
in  the  same  way,  and  the  same  description  of  creditors  shall 
be  entitled  to  vote  as  in  bankruptcy.  Moreover,  it  is  to  be 
noticed,  that  in  cases  of  composition  by  an  individual  debtor, 
his  creditors  and  debts  shall  be  deemed  to  be  and  include  not 
only  those  creditors  to  whom,  or  those  debts  in  respect  of 
which,  he  is  individually  responsible,  but  also  those  creditors 
and  debts  to  whom  or  in  respect  of  which  he  is  also  responsible 
jointly  with  any  other  person  or  persons  ;  and  the  statutory 
majority  required  for  the  purjxDse  of  any  resolution  shall  be  a 
collective  majority  of  the  whole  of  such  joint  and  separate 
creditors  assembled  at  any  meeting  {q).  But,  in  cases  of  com- 
position, the  terms  of  the  resolution  as  regards  joint  and  sepa- 
rate creditors  need  not  be  identical,  and,  if  so  desired,  the 
resolution  may  provide  for  the  payment  of  a  composition  to  the 
separate  creditors,  and  that  the  rights  of  the  joint  creditors  shaU 
not  be  affected  thereby  (r). 

(q\  Rule  287,  ante,  p.  1432. 

(r)  lb.  \ 
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As  regards  the  description,  in  the  debtor's  statement,  of  debts 
arising  on  bills  of  exchange  or  promissory  notes,  "  The  Bank- 
ruptcy Act,  1869,"  provides  as  follows  : — 

It  has  been  held  that  if  the  debtor  does  not  produce  at  each  R€»olutions 
meeting  of  the  creditors  a  statement  of  his  assets  and  debts,  with  ^^?  "°^^ 
the  names  and  addresses  of  his  creditors,  a  resolution  to  accept  product. 
a  composition  cannot  be  accepted  (y). 

Any  mistake  made  inadvertently  by  a  debtor  in  the  state-  Mistakes  in 
ment,  may,  it  is  to  be  noticed,  be  corrected  after  the  prescribed  statement 
notice  has  been  given,  with  the  consent  of  a  general  meeting  of  ™*^5*  ^^ 
his  creditors  (2:).     It  has  been  held  that  an  application  to  amend 
the  statement  made  after  first  instalment  of  composition  had 
become  payable  was  made  too  late  {a). 

The  resolution  to  accept  a  composition  having  been  passed  Resolution 
at  the  first  general  meeting,  it  is  necessary  to  file  it  with  the  accepting 
statement  of  the  debtor's  affairs,  proofs  and  proxies  within  three  *^^^*i^*fiiii 
days  and  before  the  subsequent  meeting  is  held  at  which  the  ™ 
resolution  may  be  confinned.     On  this  subject  "The  Bank- 
rupt^ Rules,  1870,*'  provide  as  follows  : — 

"  Where,  at  the  first  general  meeting,  a  resolution  has  been  Resolution 
"  passed,  resolving  that  a  composition  shall  be  accepted  in  satis-  to  be  filed 
"  faction  of  the  debts  due  to  the  creditors  from  the  debtor,  such  *"^  ^^^  ♦ 
"  resolution  shall  be  filed  with  the  statement  of  the  debtor's  f^g^convTned. 
"  affairs,  proofs,  and  proxies  within  three  days,  and  another   rp,    ^ank- 
"  general  meeting  shall  be  appointed  to  be  held  at  an  interval  ^^p^^^  ji^i^ 
"  of  not  less  than  seven  days  nor  more  than  fourteen  days  from   ihjo,  r.  2H2! 
"  the  date  of  the  meeting  at  which  the  resolution  was  first 
"  passed.     The  second  general  meeting  shall  be  held  at  the 
*'  same  place  as  the  first  general  meeting  unless  the  resolution 
"  at  such  first  general  meeting  shall  have  otherwise  directed. 
"  Notice  thereof  according  to  the  form  in  the  schedule  shall  be 
**  given  to  every  creditor  in  manner  provided  with  respect  to 
"  first  general  meetings,  with  this  addition,  that  the  notice  to 
"  every  creditor  who  was  not  present  or  represented  at  the  first 
"  general  meeting  shall  be  sent  by  registered  post  letter.     Such 
"  notices  shall  be  sent  on  or  before  the  sixth  day  prior  to  the 
"  day  on  which  the  second  meeting  is  appointed  to  be  held. 
"  In  the  event  of  notice  not  being  requested  to  be  sent  by  the 
"  debtor  or  his  attorney  on  the  sixth  day  prior  to  the  second 
"  meeting,  any  creditor  may  file  a  similar  request,  desiring  the 
**  registrar  to  forward  the  notices  summoning  the  second  meet- 
"  ing  ;  and  in  the  event  of  any  meeting  being  so  summoned  it 
"  shall  be  sufficient  if  the  notices  are  signed  by  the  registrar  and 
"  sealed,  and  are  posted  on  the  third  day  prior  to  the  meeting." 
—"The  Bankruptcy  Rules,  1870,"  r.  282. 

Cy)  32  &  33  Vict.  c.  71,  s.  125,  ante,  pp.  1435— 1438. 

(r)  Ex  parte  Matthetca  ;  Me  Angel,  L.  K.  10  Ch.  App.  304;  44  L.J.  Bank. 
128. 
(a)  Ex  parte  Sidey^  34  L.  T.  (N.  S.)  401. 
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assembled  may  confirm  the  resolution  passed   at   the   first  pajnedat 
general  meeting,  or  they  may  pass  a  special  resolution  that  firs*  general 

"  the  affairs  of  the  debtor   are  to  be  liquidated  by  arrange-  P®*****!  ™*? 

"  ment  and  not  in  bankruptcy." — "  The  Bankruptcy  Rules,  ^^  u^^Siion 

1870,"  r.  283.  by  arrange- 

A  form  of  resolution  at  the  second  general   meeting  is  ment  resolved 
provided  (;*).  ^i^'^ 

After  the  extraordinary  resolution  has  been  confirmed  at  the   ^^  Bank- 
second  general  meeting,  it  must  be  registered.     For,  until  this  ^?^^  ^^^ 
takes  place,  the  resolution  is  of  no  validity.     On  this  subject       '^»  ^'  ^^ 
"  The  Bankruptcy  Act,  18G0,"  provides  as  follows  : — 

"  The  extraordinary  resolution,  together  with  the  statement  g^golution 

of  the  debtor  as  to  his  assets  and  debts,  shall  be  presented  accepting 

to  the  registrar,  and  it  shall  be  his  duty  to  inquire  whether  composition 

such  resolution  has  been  passed  in  manner  directed  by  this  ™°^  ^^^^ 
"  section,  and  if  satisfied  that  it  has  been  so  })as8ed  ho  shall  ^„j  ^neral 
"  forthwith  register  the  resolution  and  statement  of  assets  and  meeting,  be 
"  debts,  but   until   such   registration   has   taken  place   such  regifltered. 
"  resolution  shall  be  of  no  validity  ;  and  any  creditor  of  the  The  Bank- 
"  debtor  may  inspect  such  statement  at  prescribed  times,  and  on  ruptcy  Act, 
**  payment  of  such  fee,  if  any,  as  may  be  prescribed." — 32  &  33   1869,  ».  126. 
Vict.  c.  71,  s.  126  (0). 

"  The  Bankruptcy  Rules,  1870,''  pro\'ide,  by  the  following  —And  filed, 
rule,  that  the  extraordinary  resolution,  together  with  the  debtor's 
statement  and  the  proofs  and  proxies,  shall  be  filed  by  the  person 
having  charge  of  the  registmtion  : — 

"  The  person  to  whom  the  registration  of  the  special  or  ex-   The  Bank- 
"  traordinary  resolution  may  have  been  entrusted,  or  the  debtor  ruptcy  Rules, 
"  or  his  attorney,  as  the  case  may  be,  shall  file  the  same  in   1870,  r,  284. 

Court,  together  with  the  debtor's  statement  of  affairs  and  all 

proofs  and  proxies,  within  three  days  after  he  shall  have  re- 
"  ceived  the  same,  or  in  default  thereof  shall  be  summoned 
"  before  the  Court,  and  some  person  able  to  depose  thereto 
"  shall  verify  and  identify  the  resolutions,  statement,  proofs,  and 
"  proxies  so  filed  as  being  the  whole  of  the  resolutions,  state- 
"  ment,  proofs,  and  proxies  come  to  and  produced  at  the 
"  meeting  or  meetings  when  such  special  or  extraordinary 
"  resolutions  were  passed." — *'The  Bankruptcy  Rules,  1870," 
r.  284. 

A  resolution  cannot  be  filed  or  registered,  it  is  to  l)e  noticed.  Practice  on 
unless  it  be  accompanied  by  an  affidavit  of  verification  (p).  registration. 

After  the  registration  of  composition  resolutions,  the  compo-  Effect  of 
sition  proceedings  are  no  longer  pending  (q),  registration. 

The  registration  of  an  extraordinary  resolution  is,  in  the  —Conclusire 
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See  tliis  section  set  out  in  full,  ante,  pp.  1449 — 14ol. 
p)  EiparU  DdviSy  L.  R.  7  Ch.  626. 
q)  Pashler  v.  Vincent,  L.  R.  8  Ch.  1).  825. 
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The  mode  of  enforcin«]^  the  provisions  of  any  composition,  BxtraordinAry 
made  in  pursuance  of  section  126  of  "The  Bankruptcy  Act,  resolution  to 
1869  "  (a),  is  by  motion  to  the  Court.    The  enactment  on  this  ^tion  mjiy 

subject  is  as  follows  : —  be  enforced  by 

**  The  provisions  of  any  composition  made  in  pursuance  of  the  Court. 
"  this  section  may  be  enforced  by  the  Court  on  a  motion  made  The  Bank- 
"  in  a  summary  manner  by  any  person  interested,  and  any  dis-  ruptcy  Act, 
"  obedience  of  the  Order  of  the  C6urt  made  on  such  motion  1869, «.  126. 
"  shall  be  deemed  to  be  a  contempt  of  Court.'' — 32  &  33  Vict, 
c.  71,  8.  126(a). 

It  has  been  held,  with  reference  to  the  above  enactment,  that  Construction 
the   creditor   is  not  restricted  to   the  summary  remedy  by  of  above 
motion  thereby  provided  (ft).     But  that  it  is  competent  to  a  en*ctn»«>it« 
creditor,  notwithstanding  a  resolution  for  a  composition,  to  sue 
for  his  original  debt,  where  the  debtor  has  failed  to  pay  or 
tender  the  composition  within  the  time  agreed  on,  or  within  a 
reasonable  time  {c). 

Even  after  the  passing  of  an  extraordinary  resolution  to  Debtor  may 
accept  composition,  the  Court  may  adjudge  the  debtor  a  bank-  »t  any  time 
mpt.    On  this  subject  "  The  Bankruptcy  Act,  1869,"  provides  ^^'^*^*®^ 
as  foUows : —  *  up. 

"  If  it  appear  to  the  Court  on  satisfactory  evidence  that  a  The  Bank- 
*'  composition  under  this  section  cannot  in  consequence  of  legal  ruptcy  Act^ 
•'  difficulties,  or  for  any  sufficient  cause,  proceed  without  injus-  1869, «.  126. 
"  tice  or  undue  delay  to  the  creditors  or  to  the  debtor,  the  Court 

may  adjudge  the  debtor  a  bankrupt,  and  proceedings  may  be 

had  accordingly.'^— 32  &  33  Vict.  c.  71,  s.  126  (d). 

The  power  given  to  the  Court  by  the  above  enactment  is  a  Decisions  as 
discretionary  power,  and  is  independent  of  the  commission  by  to  such  power 
liim  of  an  act  of  bankruptcy,  and  it  may  be  exercised  more  than  ^f  adjudica- 
six  months  after  the  filing  of  the  petition  ((Id).    A  declaration    ^^^' 
by  the  debtor  of  his  inability  to  pay  one  of  the  instalments  of 
the  composition  at  the  time  appointed  is  a  sufficient  ground  for 
the  exercise  of  the  power  (e).    It  is,  however,  necessary  for  a 
creditor  who  desires  to  make  the  debtor  a  bankrupt  to  show 
that  there  are  legal  difficulties,  or  that  the  creditors  are  pre- 
judiced, and  where  he  cannot  prove  this  in  a  case  where  the 
debtor  has  made  default  in  payment  of  one  instalment,  his  sole 
remedy  is  to  sue  at  law  for  the  remaining  instalment  of  the 
composition  (/). 

Where  bankruptcy  occurs  pending  proceedings  for  composi-  Costs  in  the 
tion  with  creditors,  the  proper  costs  incurred  in  relation  to  such  ^^^^  °^  ^*»^- 

ruptcy  inter- 
vening. 

(fl)  See  this  section  set  out  in  fuU,  anttj  pp.  1449 — 1451. 

(b)  Edwards  v.  CooitibCy  L.  K.  7  C.  P.  519. 

>)  lb. 

a)  Sec  this  section  in  fuU,  antey  pp.  1449 — 1451. 

dd)  Ex  parte  3farland,  Re  Marland,  L.  E.  20  Eq.  777. 

tf)  Et  parte  Charlton  ;  In  re  Charlton^  L.  K.  6  Ch.  D.  45. 

[/)  In  re  Shiera;  Ex  parte  ShierSy  L.  K.  7  Ch.  D.  416. 
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ADMIRALTY     FORMS. 

243. 

1'b.kcipe  on  Entkt  ok  Plaint. 
Adniiraltv  Juri8di(rtiou. 

In  the  County  Court  of  holden  at 

If  L.  M.,  solicitor,  hereby  deHire  to  commence  an  action  for  [state  the  nature  '**'5St^' 
of  the  #Mi^],  on  behalf  of  [state  ttaine^  address,  and  description  of  plaint\ff\  ^' 
against  [if  the  Oicner  or  owners  be  not  ktMwn,  state  the  owner  or  owners  unknotcn 
of  the  property  to  which  the  action  relates,  describing  its  name  and  nature  and 
where  it  then  is  ;  if  knowfi,  state  name,  address,  and  description  of  party  proceeded 
ageucfist,  the  name  and  nature  of  the  property  to  which  the  suit  relates,  and  where 
it  is],  in  the  sum  of  [state  sum  in  letters'^  pounds.  And  I  consent  that  all 
instruments  and  documents  in  the'  said  action  may  be  left  for  me  at  [state 
address],  [add,  where  so  desired,  and  I  require  the  summons  to  be  served  by  the 
Bailiff  of  the  Court]. 

Dated  the  day  of  18    . 

[To  be  signed  by  the  party y  his  solicitor, 
or  his  clerk  for  him,] 


244. 

PE.CCIPB  FOR  PsaXIHSION  POn  Sl'IT  TO  HE  HEABD  AT  A  SPBCIAL  PlaCE. 

Admiralty  Jurisdiction. 

In  the  County  Court  of  holden  at 

[Title  of  Action.] 
I,  X.  Z.,  solicitor,  do  pray  that  permission  may  be  panted  for  the  hearing  of   '"'"JjJ** 
this  suit  at  [here  sta-te  the  name  of  the  place  at  which  and  description  of  the    P-^"**- 
building  in  which  it  is  desired  that  the  sitting  should  be  held,  and  if  the  building 
is  not  one  in  which  th^  County  Court  ordinarily  sits  add,  and  I  undertake  to 
hire  the  use  of  the  said  buildins:  at  my  expense,  to  be  allowed  as  costs  in  the  suit 
if  the  Court  shall  allow  thereof]. 

Dated  this  day  of  18    . 

[To  be  signed  by  the  party ^  his  solicitor, 
or  his  clerk  for  him.] 

5  ^*  nssa 


ADMIIIALTY    FORMS. 

247. 
Warrant  of  Arrest  and  Detention. 
Admiralty  Juriadiction. 
In  the  County  Court  of  holden  at 

[TitU  •/ jictum.'i 


(S0aL) 


Whereas  an  action  has  heen  instituted  in  this  Court  on  hehalf  of  A,  B.    PraMe*^ 
of  against  the  owner  or  owners  of  [»tat$  deseripiioH  and  tiame  of  vessel  or   ^'      ' 

property']  in  the  sum  uf  [state  sum  in  tetters'}  pounds.     These  are  therefore  to 
require  and  order  you  to  arrcnt  the  said  and  to  keep  the  same  under  safe 

arrest  until  you  shall  rei'eive  further  orders  from  tliis  Court. 

GiTen  under  the  seal  of  the  Court  this  day  of  18     . 

By  the  Court. 


To  the  High  Bailiff  of  the  t<Hid  Court 
and  others  the  Bailiifs  thereof. 


Registrar  of  the  Court. 


218. 

Bail  Bond.  ^ 

,  Admiralty  Jurisdiction. 

In  the  County  Court  of  holden  at 

[Title  of  Action.']  , 

Whereas  an  action  for  has  been  instituted  in  this  Court  on  behalf  of   Practice, 

A.B.ot  ,  against  J»-^74. 

H^ovf  therefore  we  [state  names^  addresses,  and  description  of  sureties]  ^oinily 
and  sererally  submit  ourselves  to  the  jurisdiction  of  the  said  Court,  and  consent 
that  if  he  [or  they]  the  said  shall  not  pay  what  ma^  be  adjudged  against 

him  [or  them]  in  the  said  action,  with  costs,  execution  may  issue  forth  against  us, 
our  heirs,  executors,  and  adniiniAtrators,  our  goods  and  chattels,  for  a  sum  not 
exceeding  [state  sum  in  letters]  pounds. 

[Signatures  of  Sureties,] 
The  bail  bond  was  signed  by  the  said  ,  and  the  sureties, 

the  day  of  18    . 

Before  me, 

Registrar  of  the  Court, 

or  one  of  his  clerks. 


HM« 


ADMIRALTY    FORMS. 


252. 

Ordbr  of  Transfer  to  High  Court  of  Jvhticb. 

Admiralty  Juriadiction. 

In  the  County  Court  of  holden  at 

[  TitU  of  Action.']  (Semi.) 

Whereas  it  appears  that  the  subject  of  this  action  exceeds  the  limit  in  ren>ectof 
amount  of  the  Admiralt}*  jurisdiction  of  this  Coiurt  [or  state  otherwiee  at  the  case 
may  be\  it  is  ordered  that  this  suit  be  transferred  to  the  Probate,  DiTorce,  and 
Admiralty  Division  of  the  High  Court  of  Justice,  together  vrith  the  proceedings 
that  have  been  had  therein  in  this  Court. 

Given  under  the  seal  ot  thu  Court  this  day  of  18     . 

Uy  the  ('ourt. 

Registrar  of  the  Court. 


pp.  747-8. 


253. 
OiiDKR  OF  Transfer  to  Covnty  Coirt  ok  the  Hkih  Covrt  of  Jvsticr. 


In  the  Countv  Court  oi 


Admiralty  Jurisdiction. 

hulden  ut 

[Title  of  ActwH.']  {Seal.) 

Whereas  it  huth  been  made  to  appear  that  the  action  could  be  more  conveniently 
prosecuted  in  the  County  Court  of  liolden  at  ,  appoint^nl  to  have 

Admiralty  jurisdiction  [or,  in  the  High  Court  ot  Justice],  it  is  ordered  that  this 
action  be  traufiierred  to  the  said  Court,  together  with  the  proceedings  that  have 
been  had  therein  in  this  Court. 

Given  under  the  seal  ot  the  Court  this  dav  of  187     . 

By  the  Court.' 

Registrar  of  the  Court. 


pp,  747-8. 


264. 
Jt»T)OMENT   OK   OrDRH. 

Admiralty  Jurisdiction. 

In  the  Countv  Court  of  holden  at 

[Title  of  Aciiofi.']  {9eai.) 

It  is  this  day  adjud^'ed  that  the  plaintiff  A.  B.  of  do  recover  against 

the  defendant  [or,  defendants]  6'.  h.  of  the  sum  of  pounds 

[in  an  action  for  fulrayc^  for  services  rendered  to  the  above  vessel ;  or  in  an  action 
for  towage^  for  services  rendered  in  towing  the  said  vessel ;  or  in  an  action  for 
necessariiSf  for  ne«>essaries  supplied  to  the  said  vessel ;  or  in  an  action  for  wages, 
for  wages  in  respect  of  services  rendered  on  board  the  said  vessel ;  or  in  an  action 
for  damage  to  cargo,  for  damage  caused  to  the  cargo  carried  in  the  said  vessel ;  or 
in  an  action  for  damage  by  collision,  for  damage  caused  to  the  said  vessel  by  the  de- 
fendant's vessel  the  [the  description  and  name  of  the  vessel  irhieh  caused  the 
damage"^,  together  with  the  costs  of  this  action. 

And  It  is  ordered  that  the  defendant  [or,  defendants]  do  pay  the  same  to  the 
plaintiff  or  his  solicitor  within  days,  [add  where  the  namt  of  the  defendant 

is  known,  and  that  in  default  thereof  the'  registrar  shall  upon  the  application  of 
the  plaintiff  or  his  solicitor  issue  a  warrant  of  execution  against  the  vessel  or 
property  of  the  defendant]. 

Given  under  the  seal  of  thi>»  Tourt  this  dav  of  1ft     . 

lly  the  Court, 

Registrar  of  the  Court. 

14Mie 


Prnetiet^ 
p.  77». 


ADMIRALTY    FORMS. 

257. 

Ordeu  tok  Thansfer  op  Sale  to  High  Court  of  Justice. 

Admiralty  JuriBdiction. 
In  the  County  Court  of  holden  at  .  Praettc$, 

[  Title  of  Actum.]  {Seal.)       ^'  ^®** 

Wliereu  in  an  action  in.stituted  in  this  Court  on  behalf  of  ^.  B,  of 
against  [state'  name  of  defettd^ntl  the  Judge  of  this  Court  has  ordered  [here  insert 
the  tertns  of  the  decree  or  order].  And  whereas  the  plaintiff  [or.  defenuant]  in  the 
said  suit  is  desirous  that  the  sale  of  the  vessel  should  be  conducted  in  the  rrobate. 
Divorce,  and  Admiralty  Division  of  the  High  Court  of  Justice,  and  has  given 
security  for  the  sum  of  ten  pounds.  Now  I,  A.  B.,  solicitor,  pray  that  an  order 
to  transfer  the  proceedings  for  sale  to  the  said  divL^don  of  the  High  Court  of 
Justice  do  issue. 

Dated  the  day  of  18     . 

Signature  of  Solicitor. 

I  hereby  certify  that  the  security  al)ove  mentioned  has  been  duly  completed. 

Kegintrar  of  the  Court. 
I  hereby  order  the  transfer  to  be  made  as  prayed. 

Judge  of  the  Court. 

258. 

PllJKCIPE    FOR    PAYING    IN    MoNEY. 

Admiralty  Jurimiiction. 
[Titfe  of  Artiofi.] 

In  the  C-ounty  Court  of  holden  at  '^Trf** 

1,  A.  B.f  of  do  pay  the  sum  of  [state  sum  in  letters]  pounds  into  Court   ^' 

in  this  action  at  the  request  and  by  the  authority  of  ,  he  having  agreed 

to  pay  [or,  tender]  the  same  in  settlement  of  the  claim  of  the  plaintiff  [or,  as  the 
eane  may  ke]. 

Dated  the  day  of  18     . 

[To  he  signed  by  the  party ^  his  solicitor, 
or  his  clerk  for  him.] 


259. 

Summons  to  Ar8E8aors. 

Admiralty  Jurisdiction. 

{Seal.) 
In  the  County  Court  of  holden  at  .  PraeHt*, 

[Title  of  Action.]  PP-  74S-4. 

You  are  hereby  summoned  to  appear  and  serve  as  an  assessor  in  this  Court  at 
the  on  the  day  of  18    ,  at  the  hour  of  in 

the  noon,  to  assist  the  Judge  of  this  Court  in  the  hearing  and  de- 

termining of  this  suit,  and  in  default  of  attendance  you  will  be  liable  to  a  penalty 
of  a  sum  not  exceeding  five  pounds  under  section  15  of  **  The  County  Courts  Ad- 
miralty Jurisdiction  Act,  1868.** 

Dated  this  dav  of  18     . 

Registrar  of  the  Court. 
To 
of 


H5S(/ 


APPENDIX   IV. 


BANKEUPTCY    ACT,    1869. 


ORDER    REGULATING    FEES 


TO   BE   TAKEN    UNDER 


THE    BANKRUPTCY    ACT,  1869. 


I,  the  Right  Honourable,  "William  Page,  Boron  Ilatherley,  Lord  High  Chan- 
cellor of  Great  Britain,  Do,  by  Wrtue  of  tho  powers  vested  in  me  by  the  Bank- 
ruptcy Act,  1869,  prescribe  that  tho  scale  of  fees  hereto  annexed  shall  be  the 
scale  of  fees  to  be  charged  for  any  business  done  by  any  Court  or  officer  under  the 
said  Act  in  lieu  of  all  other  fees. 

IIatherley,  C. 

SCALE  OF  FEES. 
Table  A. 


Stamp 
Duty. 


Every  declaration  by  a  debtor  of  inability  to  pay  his  debts 

Every  debtor's  summons 

Every  bankruptcy  petition 

Every  bond  with  sureties 

Every  affidavit  tiled,  other  than  proof  of  debts 

Every  subpoena 

Every  petition  under  sections  125  or  126  of  the  Act  .... 

For  despatching  notice  to  creditors  or  others,  exclusive  of  postage, 
each  notice 

Every  application  for  an  order  of  discharge  in  bankruptcy  or  certifi- 
cate of  discharge  in  liquidation 

Every  special  resolution  presented  to  a  registrar  for  registration  under 
section  125,  paragraph  4,  stamps  denoting  a  duty  computed  at  the 
rate  of  five  shillings  upon  100/.  or  fraction  of  100/.  on  tho  gross 
amount  of  the  estimated  assets,  not  exceeding  a  total  duty  of  200/. 

Every  extraordinary  resolution  presented  to  a  registrar  under  section 
126,  stamps  denoting  a  duty  computed  at  the  rate  of  five  shillings 
upon  100/.  or  fraction  of  100/.  on  the  gross  amount  of  the  composi- 
tion, not  exceeding  a  total  duty  of  200/. 


£ 

». 

d. 

0 

5 

0 

0 

5 

0 

5 

0 

0 

0 

0 

0 

0 

1 

0 

0 

1 

0 

1 

0 

0 

0 

0 

3 

1 

0 

0 

APPENDIX    IV. 


Scale  of  Fees,  Table  A. — continued. 

Stamp 

Utiles. 

Eyery  application  for  search  for  proceedings  other  l^ian  by  petitioner, 
trusted,  or  bankrupt 

Every  application  to  a  Court 

Every  omce  copy,  each  folio  of  72  words 

On  nrst  certified  statement  showing  assets  realized,  forwarded  by  a 
trustee  to  the  comptroller  under  sc*ction  55  of  the  Act,  stamps  denot- 
ing a  duty  computed  at  the  rate  of  five  shillings  upon  100/.  or  fraction 
of  100/.  on  the  gross  amount  of  the  assets  realized  and  brought  to  { 
cnnHt,  and  on  any  subsetjuent  statement,  stamps  denoting  a  duty 
computed  at  the  rate  of  one  shilling  upon  20/.  or  any  fraction  oV  < 
20/.  on  the  gro^s  amount  of  additional  assets  realized  and  brought  j 
to  credit  in  any  such  subsequent  statement. 

On  every  record  of  trial . 

or  such  less  sum  as  the  Court  may  specially  onler. 

Every  allocatur  by  any  officer  of  the  Court  for  any  costs,  charges,  or  : 
disnurscments,  where  such  bill  of  costs  sliall  not  exceed  5/ 
5/.  and  not  exceeding    10/. 


0  1  0 
0  5  0 
0    0    3 


6    0    0 


Exceeding 

5/. 

10/. 
20/. 
30/. 
50/. 

100/. 

150/. 

200/. 

300/. 

500/. 

>> 


»> 


>» 


»1 


l> 


20/. 

30/. 

50/. 
100/. 
160/. 
200/. 
300/. 
500/. 


0  I 
0  2 
0  h 
0  7 
0  10 

0  15 

1  0 

1  10 

2  0 

3  0 
5    0 


6 
6 
0 
6 
0 
0 
0 
0 
0 
0 
0 


Tahlb  B. 

€    *.  i. 

Attending  Court  each  sitting 0    2    0 

Serving  every  debtor's  summons,  bankniptcy  petition,  subpana,  onler, 

notice,  or  otlier  process  within  two  miles,  including  affidavit  of  service     0    3    6 
Preparing  advert isenumt  for  Gazette  or  local  paper       .         .         .         .Out 

Agent's  cliarge  for  insertion  in  Gazette 0     1    0 

Executing  ever)'  warrant  of  seizure,  or  search  warrant,  or  warrant  of 
appreliension,  or  order  of  commitment,  within  two  miles  of  Court 

house 0  10    0 

Kteping  poss( ssion — for  each  day  the  man  is  actually  in  possession ; 

including  alfidant  of  possCNsion  being  actually  kept  .         .         .046 

(3.V.  QkI.  of  tli(?  abovf  .sum  is  to  be  paid  to  tho  mjin  in  posst^iou, 

ami  his  receipt  pro«hic((l.) 

nigh   bailitf's,   or  iu   tlu;   ].«in«lou   Uankruptcy  Court  (»fficer's,   man 

travelling  to  place  of  po>se<sion,  or  to  execute  a  wjurraut  ol  or  onler 

of  commitment,  or   to  serve   a  summons,   petition,   order,   notice, 

subpivna,  or  other  proces.>5,  or  for  any  other  purpose  specially  directed 

by  the  Court,  per  mile .005 

His  time,  per  day,  where  distance  exceeds  10  miles  .         .         ..046 

His  expenses,  per  day  ,,  „  „  .         .         .         .     0    4    tJ 

If  high  bailiif  of  a  County  Court  or  officer  of  Ix)ndon  Bankruptcy 

Court  directed  by  the  Court  personally  U\  travel,  per  mile         .         .007 
If  high  bailiff  of  a  County  Court  or  officer  of  London  Bankruptcy 

Court  direct(Hl  by  the  Court  personally  to  travel,  his  time,  per  day     .     0  10    0 
If  high  bailiff  of  a  County  Court  or  officer  of  London  Bankruptcy 

Court  directed  by  tho  Court  personsdly  to  travel,  his  expenses,  jrt  d:iy     0  10    0 


BANKRUPTCY   FEES. 

Where  an  inTentory  is  deemed  requisite,  and  is  directed  by  the  Court  or  trustee 
to  be  taken  by  a  hi^h  bailiff  or  officer  of  the  Court,  a  proper  remuneration  may  be 
allowed  for  taking  it,  having  regard  to  the  time  occupiea,  and  the  nature  of  the 
property  included  in  it. 

Where  no  trustee  is  appointed  by  the  creditors,  or  where  there  is  a  vacancy  in 
the  office  of  trustee,  and  the  bankruptcy  is  carried  on  with  the  aid  of  the  registrar 
as  trustee :  for  realization  of  the  estate  hi.  per  cent,  ou  the  first  amount  of  100/.  or 
any  less  sum  realized  by  the  registrar;  2^  per  cent,  on  the  next  amount x)f  400/. 
or  any  less  sum ;  1  per  cent,  on  the  next  amount  of  500/.  or  any  less  sum ;  and 
^  per  cent,  on  all  further  sums. 

On  dividend  2/.  per  cent,  on  the  first  amount  of  1,000/.  or  any  less  sum  actually 
divided,  and  1  per  cent,  on  all  further  sums. 

Table  C. 

The  fees  and  allowances  payable  on  proceedings  had  after  the  thirty-first  day  of 
December,  1869,  in  respect  of  any  matter  which  was  pending  in  any  Court  having 

i'urisdiction  in  bankruptcy  on  the  said  day  shall  be  the  same  as  if  those  proceedings 
lad  been  taken  before  such  day,  nnd  shall  be  applied  to  the  same  purposes. 


We,  the  undersigned  Lords  Commissioners  of  Iler  Majesty^s  Treasury,  do 
hereby  sanction  the  foregoing  scale  of  fees,  and  do  direct  that  the  fees  to  be  taken 
by  stamps  shall  be  those  mentioned  in  Table  A.,  and  that  the  fees  mentioned  in 
Table  B.  shall  bo  taken  in  money,  and  that  the  fees  and  allowances  referred  to  in 
Table  C.  shall  be  taken  by  stamps  or  money  according  as  they  have  hitherto  been 
taken. 

And  we  further  direct  that  the  stamp  shall  be  affixed  or  the  money  paid  in 
respect  of  every  fee  befcre  the  proceeding  is  had  in  respect  of  which  tne  fee  is 
payable,  and  that  the  charge  to  be  made  by  the  London  Gazette  for  the  insertion 
of  each  notice  authorized  by  the  Act  or  Bulos  shall  be  ten  shillings. 

W.  P.  Adam. 

W.  H.  Gladstonb. 

10th  August,  1871. 


bd 


BANKRUPTCY    FORMS. 

No. 

40.  Bond  of  Trustee. 

41.  Certificate  of  Appointment  of  Tnistw. 

42.  Notice  in  Gazette  of   the  Appoiiituuait  of  Trustee  and  of  day  for  public 

Examination  of  Bankrupt. 

43.  Admission  of  Debt  by  Debtor  of  Bankrupt. 

44.  Order  to  pay  admitttKl  Debt. 

45.  Memorandum  of  public  Examination  of  Bankrupt. 

46.  Notice  of  Meeting  to  be  beld  on  Kesig^nation  of  fnistee. 

47.  Minutes  at  Meeting  for  receiving  Resignation  of  Trustee,  &c. 

48.  Report  and  Certificate  of  Appointment  of  Trustee  to  fill  a  Vacancy  cxiused  by 

a  Resignation. 

49.  Notice  in  Gazette  of  intended  Dividend. 

50.  Application  by  Creditor  for  Order  for  Trustee  to  pay  Dividend  and  Order 

thereon. 

51.  Report  of  Tnistec  for  closing  Bankruptcy. 

52.  Order  on  Report  ol  TriL<tce  as  to  the  closing  of  a  Bankruptcy. 

53.  Application  for  Directions  by  Trustee. 

54.  Order  on  Application  of  Trustee  for  Directions. 

55.  Notice  in  Gazette  of  Meeting  to  authorize  the  Trustee  to  accept  a  Composition. 

56.  Order  to  stay  Proceedings  on  a  Composition,  kQ. 
hi.  Applicatitm  to  annul  Adjudication  under  Sect.  28. 
58.  Order  annulling  Adjudication  imder  Sect.  28. 

50.  Notice  in  Gazttte  and  paper  of  Bankruptcy  having  been  annulled. 

60.  Application  for  Release  by  Trustee  anci  Order  thereon. 

61.  Notice  in  Gazette  of  day  a  Banknipt  will  applv  for  his  Discharge. 

62.  Application  for  Order  of  Discharge  where  a  !bi\idcnd  of  not  less  than  10*. 

has  been  paid. 

63.  Application  for  Order  of  Discharge  where  the  failure  to  pay  a  Dividend  of 

10«.  arose  through  Negligence  or  Fraud  of  Trustee. 

64.  Application  for  Order  of  Discharge  on  a  Special  Resolution  that  the  Bank- 

ruptcy or  the  failure  to  pay  a  Dividend  of  10*.  arose  from  circumstances 
for  which  the  Bankrupt  sn<mld  not  be  held  responsible. 

65.  Application  for  an  Order  of  DischarM  during  continuance  of  Bankruptcy. 

66.  ^lemorandum  of  Application  for  Order  of  Discharge. 

67.  Order  of  Discharge. 

68.  Notice  to  Creditors  of  a  Bankrupt,  who  has  paid  an  additional  Sum  after 

close  of  his  Baukniptcy,  making  up  a  Dividend  of  10*.  in  the  Pound,  that 
he  will  apply  for  an  Order  of  Discharge. 

69.  Notice  in  Gazette  of  Order  of  Discharge. 

70.  Notice  in  Gazette  that  a  Creditor  seeks  to  enforce  Payment  of  his  Debt  out  of 

the  Property  of  an  undischarged  Bankrupt. 

71.  Search  Warrant. 

72.  Warrant  of  Seizure. 

73.  Warrant  against  Debtor  about  to  quit  England,  &c. 

74.  Subpoena  (London  Bankruptcy  Court). 

75.  Subpoena  or  Summons  to  Witness  in  County  Court. 

76.  Summons  under  Sect.  96  {in  a  County  Court). 

77.  Order  setting  aside  Pay,. Pension,  &c.  under  Sect.  89. 

78.  Notice  to  Bankrupt  under  Sect.  90. 

79.  Order  setting  aside  Salary  or  Income  under  Sect.  90. 

80.  Application  for  Enforcement  of  Provision  in  a  Composition. 

81.  Affidavit  in  support  of  Application  for  Enforcement  of  Provisions  of  a  Com- 

position under  Sect.  28  or  126. 

82.  Order  for  Enforcement  of  Provisions  in  a  Composition. 

83.  Application  by  Trustee  for  Committal  of  Bankrupt  or  other  Person. 

84.  Affidavit  in  support  of  Application  for  Committal  of  Bankrupt  for  Contempt 

under  Sect.  19. 

85.  Affidavit  of  Trustee  under  Sect.  93. 

86.  Affidavit  of  Person  interested  in  a  Composition  for  Committal. 

87.  Notice  of  Application  for  Committal  under  Sect.  19. 

IDl 


APPENDIX   V. 

No. 

88.  Notice  of  Application  for  Committal  under  Sect.  93. 

89.  Notice  of  Appliraticm  for  Conimitt«»l  under  Sect9.  28,  126. 

90.  Order  of  Ctmimittiil  under  Sict.  10. 

91.  Onlcr  of  ('onimittal  uudtT  Sect.  93. 

92.  OrfliT  of  (Vmimittal  under  Sect.  28  or  126. 

93.  Warrant  of  (^)nmiittal  for  Contempt. 

94.  Order  for  Discharge  fnmi  Cu.sto<ly  on  Contempt. 

9.').  Warrant  to  aj)j)reliend  a  Person  summoned  under  Sect.  96. 

90.  Order  to  Postmaster- (fcneral. 

97.  Certificate^  to  Speaker  of  the  House  of  Commons  under  Sect.  122. 

98.  Onier  to  Summon  a  Common  Jury. 

99.  ( )rder  for  a  Special  Jur)'. 

100.  Form  of  Oath  to  ho  taken  hy  the  Usher  of  the  Court  on  Jury  retiring  » 

consider  their  Verdict. 

101.  Register  of  Bankruptcies  in  London  Banknnitoy  Court. 

102.  Bankruptcy  Petition  Book  to  be  kept  hy  Chief  Ile^trars  of  the  Londn 

Bankniptcy  ('ourt,  and  Registrars  of  the  County  Courts. 

103.  Debtor's  Summons  Book  to  be  kept  by  the  Chief 'Registrar  in  the  Londoa 

Bankruptcy  Court  or  a  Rep^strar  of  a  (-ounty  Court. 

104.  Estate  Book.' 

10.').  Annual  Rtfturn  to  he  made  by  Trustees. 

106.  Petiticm  under  Sects.  12o,  126. 

107.  Athdavit  in  support  of  Petition  under  Sects.  125,  126. 

108.  Notice  to  ('rnlitors  of  General  Meeting. 

100.  Affidavit  to  be  annexf<l  to  the  Notice  summoning  First  Genend  Meeting. 
IOOh  Proxy  when  not  added  to  Proof  under  Liquidation. 

110.  Reijuest  with  List  of  Creditors. 

111.  Notice  for  (inzftfc. 

112.  Order  changing  Place  of  Meeting. 

113.  Nomination  of  Receiver  or  Manager  by  Creditors. 

114.  List  of  CrtKlitors  jLssembled  to  be  used  at  every  General  Meeting. 

11').  First  General  Meeting  where  Liquidation  by  Arrangement  resolved  on. 

116.  First  General  Moetin;^  where  Composition  resolved  on. 

117.  Notice  concerning  Sec(md  General  Meeting. 

118.  Ue><oIution  at  Second  General  Meeting. 

110.  To  be  ad<l(»<l  to  Statement  of  Atfairs  in  cases  under  Sect.  126  where  nt.^essary. 

120.  Form  of  Athdavit  to  be  used  upon  Registration  of  a  Special  or  Extraordinary 

H«'^olution. 

121.  Certilicato  of  Trustj'e's  Appointment. 

122.  Resoluti(m  for  Debtor's  Discharge. 

123.  Report  of  Trustee  as  to  Debtor's  Discharge. 

124.  Deotor's  Discharge. 

12o.  Notice  to  Creditors  to  come  in  and  prove  their  Debts. 

126.  Notice  to  Claimant  of  Tnistee's  rejection  of  his  Claim. 

127.  Athdavit  of  computed  Amount  of  estimated  .^Vssets  or  Composition. 

128.  Pnrcipe  on  issuing  Execution. 

129.  Writ  of  Fieri  Facias  (m  an  Order  for  Payments  of  Debt  admitted  in  Coiut  to 

be  due  to  tlie  Estate  of  a  Bankrupt. 

130.  Writ  of  Fieri   Facias  on  an  Order  for  PajTuent  by  Installments  of  Debt 

admitted  in  CourC  t^)  be  due  to  the  Estate  of  a  Bankrupt. 

131.  Writ  of  Fieri  Facins  on  an  Order  for  Payment  of  Debts  admitted  in  Court 

to  be  due  to  the  Estate  of  a  Bankrupt,  and  Costs  assessed  by  the  Court. 

132.  Writ  of  Fieri  Facias  on  an  Order  for  Payment  of  Costs  to  be  taxed. 

133.  Writ  of  Venditioni  Exponas. 

134.  Writ  of  Elegit  on  an  Order  for  PajTnent  of  a  Debt  admitted  in  Court  to  be 

(hie  to  the  Estate  of  a  Bankrupt. 
13.').  Writ  of  Elegit  on  an  Order  for  Payment  of  a  Debt  admitted  in  Court  to  be 

due  to  the  Estate  of  a  Bankrupt,  and  of  Costa  assessed  by  the  Court. 
136.  Writ  of  Elegit  on  an  Order  for  Payment  of  Costs  to  be  taxed. 
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No. 

1 .  Notice  to  Trustee  at  instance  of  Comptroller. 

2.  Order  of  Discharge 

3.  Notice  in  Gazette  of  Dividend  declared. 

4.  Fonn  of  Affidavit  on  nomination  of  Receiver  by  Creditors. 

5.  Order  for  Payment  of  Moneys  out  of  Rank  of  England. 

6.  Certificate  of^no  Receipts  or  Payments  by  Trustees. 

7.  Affidavit  of  no  Receipts  or  Payments  by  Trustees  in  cases  where  there  is  no 

Committee  of  Inspection. 

The  following  Forms  are  not  given  in  the  Rules^  but  have  been  specially  prepared 

and  approved. 

137.  Particulars  of  Demand  and  Notice  requiring  Payment. 

138.  Affidavit  as  to  Election  of  Chairman  at  Meeting  of  Creditors. 

1 39.  Notice  in  Gazette  of  the  Appointment  of  Trustee  under  Liquidation. 

140.  Order  restraining  Action,  &c.,  under  Liquidation. 

140a  Affidavit  in  support  of  Application  for  restraining  Order  under  Liquidation. 

141.  Application  under  Liquidation. 

142.  Affidavit  as  to  Posting  Notices  to  Creditors. 

143.  Notice  of  Application  to  register  Resolutions  where  proof  objected  to. 

144.  Notice  of  Application  to  register  Resolution. 

145.  Affidavit  that  Vote  of  Creditor  absent  from  Meeting  had  not  affected 

Resolution. 

146.  Notice  of  Motion  for  Injunction  restraining  Proceedings. 

147.  Affidavit  of  Service  of  Notice  of  Motion. 

148.  List  of  Registered  Letters. 

149.  Affida%'it  as  to  Trading. 

150.  Affidavit  as  to  Petitioning  Creditor's  Debt. 

151.  Affidavit  as  to  Act  of  Bankruptcy  by  Declaration  of  Inability  to  Pay. 

152.  Bankrupt's  Summons. 

153.  First  Meeting,  Memorandum  of  Registrar  as  to. 

154.  Debtor's  Consent  to  Adjudication. 

155.  Examination  Heading. 

156.  Order  for  Adjournment  of  Examination. 

157.  Form  of  Common  Order. 

158.  List  of  Creditors  who  have  proved  Debts. 

159.  Order  for  Adjournment  of  Debtor's  Summons. 

160.  Certificate  for  Trustee  of  not  having  received  or  paid. 
160a  Application  for  Proofs  off  File  by  Trustee. 

161.  Oraer  for  substituted  Sen'ice  of  Petition. 

162.  Order  for  substituted  Service  of  Debtor's  Summons. 

163.  Affidavit  of  fitness  of  Receiver  or  Manager. 

164.  Summary  of  Receipts  and  Payments  by  Trustee. 

165.  Order  for  substituted  Service  of  Petition  by  Advertisement. 

166.  Order  for  substituted  Service  of  Debtor's  Summons  by  Advertisement. 

167.  Affidavit  of  Search. 

168.  Affidavit  of  no  separate  Debts  or  Estate. 

169.  Affidavit  verifying  Charges. 

170.  Certificate  by  Trustee  that  he  has  not  received  any  Remuneration. 

171.  Certificate  by  Trustee  as  to  Charges. 

172.  Notice  of  Application  to  dismiss  Debtor's  Summons. 

173.  Request  for  rroceedings. 

174.  Notice  of  Dividend  under  Liquidation. 

175.  Summons  of  Debtors  to  Estate. 
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i>.  121)3. 


No.  1^ 

Declaration  of  Inability  to  Pay. 

The  Baxkrt'ptcy  Act,  18G9. 

f 

Scot  (J.  In  the  Tendon  Bankruptcy  Court  [or  the  County  Court  of  hoUn 

at  1. 

Kulc  10.  ^»  *^**^  un(fi;rsijn»o<l  A.  B.  of  ,  do  hereby  declare  thfit  I  reside  [«■, 

cam'  on  business]  within  the  district  of  the  above-mentioned  Court  \or  fchfrt 
Jilvd  in  a  Count tj  (\nirt^  that  I  do  not  reside  or  carr}*  on  biuincfts  witliin  thedis- 
'I'^Sa*'  ^^*  "^  *^*®  Lon<h»n  IJankrunti'V  Court,  but,  that  I  reside  [or  carry  on  busincft] 

'*'  within  tlio  district  of  th(;  aVvc-nicntionctl  Court],  and  that  I  ncfmit  that  I  am 

unable  to  pay  my  debts. 
Datod  this      *         day  of  187     . 

WitnosB,  (Siyned)        A.  B, 

O,  II.  y  Kegistrar  of  the  Court, 
or  L.  Jf.,  attorney  [adding  addrcM], 


No.  2. 

Jljfiflavit  for  Summoning  a  Debtor. 
TlIK   liANKlirrTCY   A(.T,  180l>. 

iS«ct.  7.  In  the  London  Hankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

Rule  18.  I>  ^'-  ^^'  ^»*  make  oath  and  sav : — 

1.  Tliat  A.  Ji.  is  justly  and  truly  indebted  to  mo  in  the  sum  of  [the  amotittt  of 
thv  dtbf]  for  [it"''-»  ttft'fini/  the.  nature  of  the  dtht  with  eertainty  and  /»irr»*/f*N]. 

2.  Tliat  tlu*  said  A.  li.  [ichtrc  appHeatiioi  to  a  County  Courts  dot's  not  ^^^id« 
or  carry  on  business  with  in  the  district  of  the  T^>ndou  Bankrupt*  y  Court,  batj 
resides  [or  carries  on  business]  at  ,  within  the  district  ot  this  Court  [and 
xchere  drhtor  in  a  tra<In\  carries  on  the  trade  of  at  ]. 

3.  That  an  account  in  ^\Titin;^  of  the  particulars  of  my  demand  was,  on  or  abont 
the  day  of  1 87  ,  sent  ny  post  [or  as  the  ea*e  may  be\  to  the saiil 
A.  Ji.y  and  that  payment  of  the  same  has  l>een  on  more  than  one  occa5ion  required 
to  Imj  made  to  the  said  A.  B. 

4.  That  I  did,  on  tlui  day  of  instant  [or  last],  apply  [or  cause 
applicaticm  to  be  made]  to  the  said  A.  B.  personally  [or  o^Atrirwc,  according  tu 
thefaet]^  for  payment  ot  the  said  debt. 

Sworn,  &c. 

Note. — If  the  application  tras  made  by  any  other  person  than  the  creditor  it 
mutt  be  deposed  to  hj  such  person. 
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No.  3. 

Affidavit  for  summoning  Debtors  in  partnership. 

The  Baxkuittcy  Act,  1869. 

In  the  IjOndon   BankrupU^y  Court  [or  the  County  Court  of  holden   Sect.  7. 

at  ]. 

I,  C.  D.  of  make  oath  and  say :— f 

1.  That  A.  B,  and  6'.  I),  are  jastly  and  truly  indebted  to  me  in  the  fipum  of  [the    Rule  18. 
imotntt  of  the  dcbtl  for  [iSfC,  .sfatintj  the  nature  of  tlie  debt  with  eertainty  and 

preeisionj. 

2.  That  the  said  A.  B.  and  C.  D.  [where  application  to  a  County  Court,  do  not    Pmctioc, 
reside  or  carry  on  business  within  the  district  of  the  London  Bankruptcy  Court,   P-  I2tf3 
but]  reside  [or  carry  on  business]  at  ,  within  the  district  of  this  Court      *'^* 
[and  where  debtors  are  tradersy  carry  on  the  trade  of  at  ]. 

3.  That  an  account  in  writing  of  the  particulars  of  my  demand  was,  on  or  about 
the  day  of  187  ,  sent  by  post  [or  as  the  case  may  At*]  to  the  said 
A,  B.  and  C.  i).,  and  that  payment  of  the  same  has  been  on  more  than  one  occa- 
sion required  of  them. 

4.  That  I  did,  on  the  day  of  instant  [or  last],  apply  [or  cause 
application  to  bo  made]  to  the  said  A.  B.  and  C,  I),  [or  one  of  thcni\  personally 
[or  otherwise,  according  to  thefact'],  for  pajinent  of  the  said  debt. 

Sworn,  &c. 

Note. — If  the  application  was  made  by  any  other  2^<^rson  than  the  creditor  it 
must  be  deposed  to  by  such  person. 


No.  4. 
Debtor*s  Summons. 
The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden   gcct  7 

at  ]. 

Victoria  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith. 

To  A.  B.  [or  A.  B.  and  C.  i>.]  of 

"We  warn  you  that  unless  within  seven  days  [if  a  trader,  or  three  weeks  if  a   u^i^  17^ 
non-trader'\  after  the  service  of  this  summons  on  you,  exclusive  of  the  day  of  such 
service,  you  do  pay  to  C.  I),  of  ,  the  sum  of  pounds, 

shillings,  and  ponce  [and  to  F.  K.  of  ,  in  the  county  of   ^'^293' 

,  the  sum  of  pounds,  shillings,  and  pence,  and  S  «</. 

so  on  if  more  than  two  creditors'},  being  tlie  sum  [or  sums]  claimed  of  you  by  him 
[or  them],  according  to  the  particulars  liercunto  annexed,  for  [state  considera- 
tion'], or  shall  compound  for  the  same  to  his  [or  their]  satisfaction,  you  will  have 
committed  an  act  of  bankruptcy,  in  respect  of  whicn  you  may  bo  adjudged  a 
bankrupt,  on  a  bankruptcy  petition  being  presented  by  the  said  C.  J),  [and  F.  A'.], 
unless  you  shall  have,  witnin  the  time  aforesaid,  applied  to  the  Court  to  dismiss 
this  summons,  on  the  ground  that  you  are  not  indebted  to  him  [or  them]  in  the 
sum  claimed,  or  that  you  are  indebted  to  him  [or  them]  in  a  sum  less  than  fifty 
pounds. 

Given  under  the  seal  of  the  Court  tlus  day  of  18    . 

Registrar. 

To  be  endorsed  on  Summons, 

YOU  ARE  SPECIALLY  TO  NOTE, 

That  the  consecpences,  which  will  follow  any  neglect  to  comply  with  the  requi- 
sitions contained  in  the  summons,  are  that  you  may  be  adjuaged  a  bankrupt  on 
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the  ])otition  of  C,  I>.  [and  F.  A'.,  ^c.'j  should  yon  not  pay  to,  or  compound  vi*i 
him  [or  them]  for  the  sum  claimed  within  seven  days  [or  three  weeks,  astkreMt 
mtiy  Of]  from  the  Ror%ifo  of  this  Bamnions  on  you. 

If,  howover,  you  anr  n»)t  indebted  to  the  saill  C.  J),  [and  F.  JT.,  ^.1  in  the  «am 
claimed,  or  nrr  only  indebted  to  him  [or  them]  in  a  Hom  leas  than  tifty  pounds, 
you  must  make  application  to  the  (i'ourt  within  tne  like  number  of  days  to  disnuv 
this  summons,  by  tiliuir  with  the  registrar  an  affidavit  stating  that  yon  arr  aotw 
iudcbteil,  or  ouly  so  to  a  les:)  amount  than  fifty  pounds,  who  will  thereupon  fix  & 
dsiy  for  the  hearing  of  your  api)li(ration. 

X.  M.,  Att^imcy  suing  out  tiiis  summons,  carrying  on  bosincsa  at  , 


or 


This  summons  is  sued  out  by  C.  D.  [and  F.  JT.,  ^r.]  in  person. 


halda 


at 


No.  5. 

Affidavit  of  Scrr'icc  of  Debtor* t  Summon*. 

The  Baxkriptcy  Act,  1869. 

In  the  JiOndon  Bankruptcy  C(mrt  [or  the  County  Court  of 

J* 

In  the  matter  of  a  debtor's  summons  by  C.  D.  of  [and  F.  K,  , 

jf-r.]  against  A.  Ji.  of 
I,  L.  J/.,  <»f  ,  make  oath  and  say : — 

1.  That  I  did,  on  the  day  of  187    ,  seri'e  the  above-mea- 

tioned  A.  B.  vd\\\  a  copy  of  the  above-mentioned  summons,  duly  scaled  with  t]» 
seal  of  the  (/onrt,  by  delivering  the  same  personally  to  the  said  A.  S. 

Sworn  at,  iScc.  X.  JT. 


Sect.  7. 


Uulo  CI. 


p.  i:t(>4 

tt  SC'l. 


Sect. 


Rule  CI. 


I'mrtltx, 
;».  l:W»i 
et  »c'j. 


No.  6. 

Suhstifntvd  fSerrice  of  DrUor's  KSununon*.    Notice  in  Gazette, 

The  Baxkrvi'tcy  Act,  1869. 

In  the  London  Bankruptcy  (^urt  [•/;•  the  County  Court  of  hdd» 

at  ]. 

To  v/.  7/.,  of 

In  the  matter  of  a  debtor's  Rumnious  issue*!  against  vou  bv  C.  /).  of 
[and  F.  K.,  of  ,  4r.] 

Take  notice,  tliat  a  debtor's  summons  having  been  granted  against  you  by  this 
Court,  the  Ooiirt  lias  (»rdered  that  the  publication  of  tliis  notico  in  the  LIh^oh 
Gaztitc  shall  be  deemed  to  be  service  of  sucli  summons  on  you  on  the  seventh  day 
after  such  publication. 
The  summons  can  be  insj)ected  by  you  on  application  to  this  Court. 
Dated  this  day  of  ,187     . 

Kegistrar. 

No.  7. 
Subsiitutcd  Sin'icc  of  Jhhtor^ft  Summons.     Notice  in  local pajKr, 

The  Bankuittcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

To  A.  B.  of 
In  the  matter  of  a  debtor's  summons  issued  against  you  by  C,  D,  of 
[and  F.  K.  of  ,  ^r.]. 

Take  notice,  that  a  debtor's  summons  having  been  granted  against  yon  bv  tbii 
Court,  the  (/ourt  has  ord»T<ul  that  the  publication  of  a  notice  of  the  granting  of 
the  summons  in  the  London  Gazvtte  shall  be  deemed  to  be  senice  on  you  of  such 
summons  on  the  seventh  day  aftor  such  publication. 

The  summons  can  be  inspected  by  you  on  application  to  this  Conrt. 
Dated  this  day  of  ,187     . 

Registrar. 
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No.  8. 

Affidavit  on  Application  to  dismiss  Debtor's  Summons, 

In  the  matter  of  a  debtor's  summons  by  C.  D.  [F.  A".,  ^c.]  a^inst  A.  B.        ge^t.  7. 
I,  A.  B.  oi  ,  make  oath  and  say : — 

That  I  am  not  indebted  to  C.  D.  [and  F.  K.,  ^c]  in  the  [agfpregate]  amount  of    Rule  ii>. 

onlv  '    •  ■     ■ 


the  sum  claimed  in  the  summons  [or  that  I  am  only  indebted  to  C.  D.  [or  F.  K. 
or  ^.  if.]  in  sum  of  ,  being  part  of  the  sum  claimed  in  the  summons,  or 

that  I  am  not  indebted  to  C.  D.  [and  F.  A'.,  S^cA  in  such  an  [aggregate]  amount 
as  will  justify  him  [or  them]  in  presenting  a  bankruptcy  petition  amiinst  me]. 
'   Sworn,  &c.  (Signed)        A.  B, 


rractict^ 
p.  1298. 


No.  9. 

Order  on  Application  to  dismiss  Debtor's  Summons, 

The  Bankruptcy  Act,  1869. 


In  the  Ijondon  Bankruptcy  Court  [or  the  County  Court  of 

at  ]. 

In  the  matter  of  a  debtor  summons  by  C.  D.  against  A.  B. 

Upon  \he  application  of  A.  B.  to  dismiss  this  summons  and  upon  reading  the 
affidavit  of  A.  B.y  and  upon  hearing  C.  D.  {if  present)^  it  is  ordered  that  this 
summons  be  dismissed  [and  that  the  said  C.  D,  {or  as  the  ease  may  be)  shall  pay 
to  the  said  A,  B.  the  sum  of  for  costs],  [or  that  the  said  A.  B.  enter  into 

a  bond  in  the  penal  sum  of  [douhle  the  alleged  debt]  with  such  two  sufficient 
sureties  as  the  Court  shall  fpprove  of  to  pay  [or  deposit  with  the  registrar  the  sum 
of  as  security  for  the  pa}Tnent  oi]  such  sum  or  sums  as  shall  be  recovered 

by  C.  D.  [or  as  the  ease  umij  be]  against  the  said  A.  B.m  anj  proceedings  taken 
or  continued  against  him  for  the  recovery  of  the  demand  mentioned  in  such  sum- 
mons, together  'with  such  costs  as  shall  be  given  by  the  Court  in  which  such  pro- 
ceedings are  had. 

And  it  is  further  ordered  that  all  proceedings  on  this  summons  shall  be  stayed 
until  the  Court  in  which  the  proceedings  shall  be  taken  shall  have  come  to  a 
decision  thereon. 

Given  under  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

Registrar. 


holden    Sect.  7. 


Practice, 
p.  1299. 


No.  10. 

Fetition. 

The  Bankruptcy  Act,  1869. 

To  the  Iiondon  Bankruptcy  Court  [or  the  County  Court  of  holden    Sect.  6. 

at  1. 

The  humble  petition  of  C.  D.  of 
Showeth,  Rule  20. 

That  A.  B.  [or  tchere  petition  Jiled  in  other  Court  than  the  London  Court,    Practice, 
That  A,  B,  does  not  reside  or  carry  on  business  within  the  district  of  the  London    P- 1280 
Bankruptcy  Court,  but]  resides  [or  carries  on  business]  witliin  the  district  of  this    *'  ^*^' 
(/ourt,  that  is  to  say,  at  [insert  the  name  of  the  place]. 

That  the  said  A.  B.  is  indebted  to  your  petitioner  [or  petitioners  in  the  aggre- 
gate] in  the  sum  of  [set  out  the  amount  of  the  debt  [or  debts]  and  the  consideration]. 

That  your  petitioner  doth  not  nor  doth  any  person  or  persons  in  his  behalf  hold 
any  security  on  the  bankrupt's  estate  or  on  any  part  thereof  for  the  payment  of  the 
said  sum  [or,  That  your  petitioner  holds  seciunty  for  the  payment  of  [or  part  of] 
the  said  sum,  [or  that  C.  D.,  one  of  your  petitioners,  holds  security  for  tne  pay- 
ment of  the  sum  of  ,  and  E.  F.,  another  of  your  petitioners,  holds  security 
for  the  payment  of  the  sum  of  ],  but  that  he  [or  they]  will  give  up  such 
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security  [or  sccuriticKl  for  the  benefit  of  the  creditors  of  ^.  i7.,  in  the  eTcnt  dUi 
being  adjudged  a.  btiiiKrupt. 

[Or  That  your  iM*titiniuT  holds  MK'urity  for  the  payment  of  [or  p«rt  of]  the  lal 
sum,  and  that  he  (•>tiiii<it<'s  the  value  of  such  security  at  the  sum  of  pooi^] 

That  the  said  yi.  Ji.  has  connnitted  an  act  [or  acts]  of  bonkruptcT  widkia  fli 
months  before  the  pn-M-ntation  of  this  petition. 

That  the  act  [or  acts]  of  bankruptcy  committed  by  him  was  or  were  that  [Im 
8€t  out  »eparat('hj  thi  ttrtn  of  hankruptnj'\. 

Your  potitiom>r  therefore  humbly  pra)*8  that  on  proof  of  the  rcquisittf  ii 
that  bi'half,  on  the  hearing  of  tliis  petition,  the  said  ^.  Ji,  may  h 
adjudicated  a  bankrupt. 
And  y(»ur  petitioner  shall  ever  prav,  &c. 

r.i). 

Sifrned  on  the  day  of  187    ,  in  the  presence  of  O.  H.  R^iflnr 

of  the  Court,  or  L.  M.  attorney,  &c. 

N.B. —  Where  tteetssart/  add  an  alhffation  that  debtor  is  a  trader.      VThfrttU 
jH'tit loners  are  partners  one  may  sign  it  on  behaff  of  hinufclf  and  co-parttcr^. 


Rulu  33.  The  above  petition  having  been  presented  to  tMs  Court,  on  the  dayo/ 

18     ,  it  is  onhTtil  tliat  this  petition  shall  be  heard  at  an  the 

day  of  1S7     ,  at  o'clock  in  the  noon.* 

And  you  i\w.  said  A.  Ji.  are  to  take  notice,  that  should  you  intend  to  dispite 
the  truth  of  any  of  the  statements  contained  in  the  petition,  you  miirt  file  vitb 
the  registrar  of'  this  Court  a  notice  showing  the  grounds  upon  which  yon  intnd 
to  dispute  the  same,  and  send  by  iHist  a  copy  of  the  aifidavit  to  the  petitioMX 
three  days  before  tlic  day  tixed  lor  the  hciiring.  ^ 


No.  11. 

AJfidavit  of  Truth  of  Statctwnts  in  PelUion, 

The  Uaxkiuttcy  Act,  1869. 

Sect.  80.  In  the  T^mdon   T^.ankruptov  Court  [or  the  Coimtv  Court  of  holi-a 

nt  ].  ' 

In  the  matter  of  a  bankruptcY  !» titi(m  aj^ainst  A.  B.  of 
J'mrtirr  ^>  ^^'^'  p(;titi(tiier  iiaiiHil  in  the  pitition  liereunto  annexed,  make  oath  [if  .'/.'' 

j».  i:i02  '  petitioner  declare  or  ajfimt^  alter  tht  form  aeeordinijhj^  and  say: — 

tttt'i.  1.  That  the  several  statrnunts  in  the  said  petiti«»n  are  within  my  own  know- 

letlge  true. 

Sworn  at,  A:o.  C.  D. 

Note. — If  thr  jufifiomr  eahnot  dtjtosc  that  the  truth  ff  all  the  inreral  ^titf- 
nunts  ill  the  petition  i.s  uithiii  hiK  oien  hm^wUdtje  he  niust  mt  forth  the  ftateuun'^ 
the  truth  of  uhieh  he  ea/i  dijnuit  to^  and  fie  a  further  ajHdarit  by  &omc  person  o'' 
jHrs'tiK\  uho  ea/i  dejione  to  the  trath  nf  the  rtmaiuiny  statiinvntb. 


No.  12. 

ytjh'dtirit  of  Truth  of  Statenunts  in  Petition, 

The  IUnkutttcy  Act,  18G0. 

Sect.  80  In  the  London  Bankruptcv  Court  [or  the  Coimty  Court  of  holden 

at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B,  oi 

Practice  ^*^^  ^'  ^^">  ^^'  ^'^  ^'  ^^"'  ^^'^  ^^^^  pt'titioners  named  in  the  petition  hereunto 

|).  1302.*  annexed,  severally  make  oath  and  say : — 

And  first  I  the  said  C,  J),  for  myself,  say : — 

IW 
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1.  That  A.  B,  is  justly  and  truly  indebted  to  me  in  the  sum  of 
pounds,  as  stated  in  the  said  before-mentioned  petition. 

2.  That  the  said  A.  B.  committed  the  act  of  bankruptcy  stated  to  have  been 
committed  by  him  in  the  said  before- mentioned  petition. 

And  I  the  said  E.  F,  for  myself,  say : — 

3.  That  A.  B.  is  "justly  and  truly  indebted  to  me  in  the  sum  of 
pounds,  as  stated  in  the  said  before-mentioned  petition. 

And  I  the  said  O,  II.  for  myself,  say : — 

4.  That  A.  B.  is,  ^e.  C.  D. 

E,F, 
O.H. 
Sworn  by  the  deponents  C,  D.,  E.F.y  and  0. 11,,  &c. 

See  note  to  last  form. 


Xo.  13. 
Application  for  the  Appointnwnt  of  a  Receiver^  or  Managery  and  Order  thereon. 

The  Bankiilttcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden   Sect.  13. 

at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A,  B.  oi  ,  j^^j^  gj 

I,  C.  D.  of  ,  the  petitioner  in  this  matter,  do,  on  the  grounds  set  forth    p^. 

in  the  annexed  affidant,  apply  tt)  the  Court  for  the  appointment  of  a  receiver  of  „  1310^* 
the  property  of  the  said  A.  B.  [or  the  appointment  of  a  manager  of  the  business 
of  ,  carried  on  by  the  said  A.  B.  at  ],  and  that  such  receiver  [or 

manager]  be  directed  to  take  immediate  possession  thereof.  C  D. 

Order  thereon. 

Upon  reading  this  application  and  the  affidavit  therein  referred  to,  it  is  ordered 
that  L.  M.  of  be  appointed  to  collect,  get  in,  and  receive  the  property 

[and  [or  or]  to  manaj^e  the  business]  of  the  said  A,  B.     And  it  is  ordered  that 
the  said  do  take  immediate  possession  of  such  property  [or  business],  and 

that  he  do  pass  his  accounts  at  such  times  as  may  be  directed  by  the  registrar  of 
this  Court. 

Given  under  the  seal  of  the  Court  this  day  of  18    . 

By  the  Court, 

Registrar. 

No.  14. 

Affidavit  of  Service  of  Petition, 

The  Bankruptcy  Act,  18G9. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden   Rule  63. 

at  ]. 

In  the  matter  of  a  bankruptcy  petition  agjiinst  A.  B. 
I,  X.  M,  of  ,  make  oath  and  say : — 

1.  That  I  did,  on  the  day  of  187    ,  serve  the  above-mentioned 

A,  B.  with  a  copy  of  the  above-mentioned  petition,  duly  sealed  with  the  seal  of 
the  Court,  by  delivering  the  same  personally  to  the  said  A.  B. 

Sworn  at,  &c.  £.  j/.,  ]{ailiff,  creditor, 

attorney  or  his  clerk. 
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Rule  01. 


Pntfttft, 
ji.  1304. 


No.  15. 

^Substituted  Service  of  Petition.    Notice  in  Omzttit, 

The  Ban'kkuptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of 
ftt  ]. 

To  A.  li. 


boldn 


notieo  in  the  Lmulon  iiazdte  bhull  be*  di'cniiHl  to  be  semce  of  the  petitxoii  npoi 
you;  uud  further  tiiku  notice  that  the  Raid  petition  will  be  hoard  at  thu  Court « 
tho  day  at  o*ch)('k  in  the  noon,  on  which  day  yw 

are  nniuircd  to  a])])oar,  and  if  you  do  not  appear  the  Court  may  adjodge  yN 
bankrupt  in  your  ahst'Ure. 

Tho  {H'titiou  can  be  in.sptH,'tcd  by  you  on  application  at  this  Court. 

Datwl  this  dav  of  187     . 

K^pitnr. 


No.  IG. 

Substituted  Serviee  of  Petition.    Notice  in  local  pajtrr. 

The  HAXKiiurTCY  Act,  1869. 

Rule  61  ^^  ^^^  1/ondon  Bankruptcy  Court  [or  the  County  Court  of  bolda 

at  ]. 

To  A.  Ji.  of 

Take  notice,  that  a  bankruptcy  petition  has  been  presented  to  this  Court  by 
C.  D.jOt  ,  and  the  Court  has  ordered  that  the  publication  of  a  notice 

of  the  petition  in  tho  Loudon  Gazette  shall  be  deemed  to  be  service  of  the  petitioo 
upon  you.     Tho  petition  will  bo  heard  at  this  Court  on  the  day  of 

at  o'clock  in  tho  noon,  on  which  day  you  are  required  to  appear; 

and  if  you  do  not  the  Court  may  adjudge  you  bankrupt  in  your  absence. 

The  petition  can  bo  inspected  by  you  on  application  at  this  Court. 

Dated  this  diiyof  187     . 

Kcg:i8trar. 


Rule  36. 


2'.  1306. 


No.  17. 

Not'u't  hy  Debtor  diitputwg  the  Truth  tf  Statements  on  Petition. 

The  Bankkvptcy  AtT,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

In  the  mutter  of  a  baukruptcv  petition  proisented  against  me  on  the 
day  of  IS     ,  by  C'.  J),  of  [or  and  E.  P.  uf  , 

a'jl.oi  ,  ^lc] 

I,  the  above  -/.  7/.,  do  hereby  give  you  notice  that  I  intend  to  dispute  that 
adjudication  should  be  maile  as  i)rayea  on  the  hearing  of  the  petition,  at  which 
time  I  intend  to  dLiputo  the  petitioning  creditor's  debt  [or  the  trading  or  the  act 
of  bankruptcy]. 

Dated  this  day  of  187     . 

To  C.  J),  of  ,  and  to  ,  A.  £. 

Begistrar  of  the  said  Court. 


BANKEUPTCY   FORMS. 

No.  18. 

Order  to  stay  Froeeedinga  on  Petition, 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden   sect  9 

at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A,  B.  oi 

Upon  the  hearing  of  this  petition  this  day,  and  the  said  A,  B.  appearing  and  Practice, 
denying  that  he  is  indebted  to  the  petitioner  [wl^ere  petition  presented  by  more  P-  ^^^* 
than  one  creditor ,  add  the  name  of  the  creditor  whose  debt  is  denied]  in  the  sum 
stated  in  the  petition  [or  that  he  is  indebted  to  the  petitioner  in  a  sum  of  less 
amount  than  fifty  pounds],  [or  that  he  is  indebted  to  C.  i>.,  one  of  the  petitioners, 
in  a  sum  less  than  the  sum  stated  to  be  due  from  him  in  the  petition],  it  is  ordered 
that  the  said  A.  B.  shall  within  days  enter  into  a  bond  in  the  penal  sum 

of  [double  the  alleged  debt]  with  buch  two  sufficient  sureties  as  the  Court  shall 
approve  of,  to  pay  [or  deposit  w^ith  the  registrar  the  sum  of  as  security 

for  the  payment  of]  such  sum  or  sums  as  shall  be  recovered  against  the  said  A.  B, 
by  C.  L.  tne  petitioner  [or  one  of  the  petitioners]  in  any  proceeding  taken  or  con- 
tinned  by  him  against  the  said  A.  B.,  together  with  such  costs  as  shall  be  given 
by  the  Court  in  which  the  proceedings  are  nad. 

And  it  is  further  ordered,  that  upon  the  said  A.  B.  entering  into  the  bond 
aforesaid,  all  proceedings  on  this  petition  shall  be  stayed  until  after  the  Court  in 
which  the  proceedings  shall  be  taken  shall  have  come  to  a  decision  thereon. 

Given  under  the  seal  of  the  Court  this  day  of  18    . 

By  the  Court, 

Registrar. 


No.  19. 

Bond  ofi  stay  of  Proceedings. 

The  Bankruptcy  Act,  1869. 

Enow  all  men  by  these  presents,  that  we,  A,  B.  of,  &c.,  and  C.  D.  of,  &c.,  and  Sects.  7  &  9. 
£.  F,  of,  &c.,  are  jointly  and  severally  held  and  firmly  bound  to  L.  M.  of,  &c.,    practice, 
in  pounds  to  be  paid  to  the  said  X.  Jtf.,  or  his  certain  attorney,  executors,  p.  1320. ' 

administrators,  or  assigns.  For  which  payment  to  be  made  we  bind  ourselves  and 
each  and  every  of  us,  our  and  each  of  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  bv  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

eight  hundred  and 

Whereas  a  bankruptcy  petition  against  the  said  A.  B.  having  been  presented   ^^ct.  9. 
to  the  London  Court  of  Bankruptcy  [or  County  Court,  &c.],  he  did  appear  at  the 
hearing  of  the  said  petition  and  deny  that  he  was  indebted  to  the  petitioner  [or 
to  one  or  more  of  the  petitioners],  [or  allege  that  he  was  indebted  to  the  petitioner 
in  the  sum  of  pounds  only  J. 

[Or  Whereas  the  said  A.  B.  having  been  duly  served  with  a  debtor's  summons    Sect.  7. 
hy  Z.  M.  ot  ,  in  accordance  with  provisions  of  the  Bankruptcy  Act,  1869, 

issued  out  of  the  London  Bankruptcy  Court  [or  the  County  Court  of 
holden  at  ],  applied  to  the  said  Court  to  dismiss  such  summons  on  the 

ground  that  he  was  not  indebted  to  the  said  X.  M.  [or  that  he  was  not  indebted 
to  him  to  such  an  amount  as  would  support  a  petition  in  bankruptcy^. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  above 
bounden  A.  B.j  or  the  said  C.  D.  or  £.  F.j  shall  on  demand  well  and  truly  pay  or 
cause  to  be  paid  to  X.  Jf.,  his  attorney  or  agent,  such  sum  or  sums  as  shall  be 
recovered  against  the  said  A.  B.hy  any  proceedings  taken  or  continued  within 
twenty-one  days  from  the  date  hereof  in  any  competent  Court  by  the  said  X.  M. 
for  the  payment  of  the  debt  claimed  by  him  in  the  said  petition  or  debtor's  sum- 
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moiM,  together  with  siicli  custs  us  bhall  he  given  to  the  said  X.  M.  bj  eiich  Court. 

this  ohligation  shall  he  void,  otherwise  shufi  remain  in  full  force. 

^.  B.  fi-*.) 

C.  D.  {l.5.) 

JB,  F.  (L.«.) 

Signed,  K>euleil,  and  delivered  by  the  ubove-bounden                     ,  in  the  ^amatt 

of 

Note. — Jf  a  firjwsit  of  muuty  ba  made  the  incmoraudutfi  fthould  ftdUAC  the  ttrmi 
of  the  conditiutm  of  the  bund. 


No.  20. 

Xuticc  of  Sureties, 

The  BAXKUurTCY  Act,  1869. 

In  the  liOndou  Bankruptcy  Court  [or  the  County  Court  of  holda 

at  ]. 

In  tin;  matter  of  a  huukrupti  y  putition  against  A,  B.  of  ,  [or  In  tin 

nialttT  of  a  debtor's  bumimniH  by  t\  1),  of  ,  aguinst  A,  B.  ot  1 

Pmriirtf  Tako  Dotiuo  that  the  suretiLS  wh»»m  I  propose  as  my  security  iu  the  aboii 

j>.  132G.  matter  [hirt  xtate  the  prociidimjs  which  have  rendered  the  ttftrttUn  MreiUMary]  aK 

[htre  atate  the  fidl  uauu»  and  additions  of  the  tsartties^  and  their  rrtidcNCrt ff 

the  laU  six  nuntthK^  therein  nuntionin(/  the  county  or  city,  piact*,  ^trcttt,  titd 

ttumberny  if  any]. 

DaUtltiiis  day  of  lvS7     .  A,  B. 

To  tlie  Kt'jristrar  ol  the  Court 
und  X.  jr.  of 


No.  21. 

AjHdavit  uf  JuMiJication. 

The  BANKiiri'TcY  Act,  18G0. 

In  the  Loudon  Bankruptcy  C\»uit  Ijn-  tlio  Couutv  Court  of  holdeii 

at  ]. 

Iu  the  matter  of  a  baukruptov  petition  ai^^inst  A.  Ji.  of  ,  [or  In  the 

matter  of  a  debtor's  ^>um^loll^  by  /..  J/,  against  -,f .  B.  of  ]. 

1.  I".  F.y  ol  ,  olio  of  the  sun.'ties  lor  ,  make  oath  and  say:— 
Prartin               ^'  That  I  am  a  housekeeper  [/>;*  r/,v  ^/i<  Mac- w<//y /*«],  residing  [t/rAri*- 
p.  1320.'           ing  part irn III rly  the  cutinty  or  eitt/^  the  atnct  or  jdnee,  and  the  uttmbtr  of  tht 

hou»e^  ij'  any]. 

2.  That  1  am  worth  propt?rty  to  the  amount  of  G  [(h<^  amount  n- 
qui  red]  over  ami  above  what  will  pay  my  just  debt^,  ['/  security  in  any  utktr 
action  or  for  any  uthir  jnuyoisc,  ('d,/\  aud  every  other  bum  lor  which  I  am  uow 
securitj]. 

3.  Ihat  1  am  not  bail  or  j-eiuilty  iu  any  other  matter,  aetioii,  or  pnK-tvdiug, ''r 
for  any  otlier  perMUl  ^_llr  if  Mcnrity  if  any  other  action  or  t/rtiontt^  add^  excipl  i«'r 
C.  J). J  at  the  suit  ol  JJ.  /'.,  iu  the  Court  of  ,  iu  the  sum  of  £  ; 
for  (r.  Jf.t  at  the  suit  ol  J.  A'.,  iu  the  Court  of  ,  in  tlie  sum  of  €  , 
specify iny  tht.  niVinil  nrtiofi,s  nifh  tht:  Conrts  in  which  thiy  are  brouyht  and  th< 
sams  in  whiih  hi  hns  btnmn  hnnnd], 

4.  That  my  property,  to  the  amount  of  the  said  sum  of  €  [aad  ^f 
security  in  any  uth>r  avfimi^  ^r.^  over  aud  above  all  other  suras  for  which  I  am 
now  security  as  aforesaiil],  ruUMr-ts  of  [hire  )*}Hcify  tht  nature  and  rtthu  *>{  thf 
property  in  rispict  of  nhich  the  dij'o/nnl  jimpotus  to  become  bondnnian  an  fu/lutr*^ 
stock  iu  trade,  iu  my  biisiuess  of  ,  carrienl  on  by  me  at  ",  of  the 
value  of  .i>  ,  of  good  book  debts  owing  to  me  to  the  amount  of  £  , 
of  furniture  in  my  houbc  at               ,  of  the  value  of  £                        freehold  [or 
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leasehold]  fann  of  the  value  of  £  ,  situate  at  ,  occupied  by 

,  or  of  a  dwelliug-house  of  the  value  of  £  ,  situate  at  , 

occupied  by  yOr  of  other  property^  partietUariting  each  description  of 

property,  with  the  value  thereof], 

5.  That  1  have  for  the  last  six  months  resided  at  [describing  the  place 

of  such  residence^  or  if  he  has  had  more  than  one  residence  during  that  period^ 
state  it  in  the  same  manner  as  above  directed]. 

Sworn  at,  &c.  E.  F. 

No.  22. 

Transfer  of  Proceedings. 

Thb  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court.  Sect.  80, 

In  the  matter  of  a  bankruptcy  petition  a^^ainst  A.  B.  ot  .  V^-  3. 

Whereas  it  has  been  proved  to  the  satisfaction  of  this  Court  that  a  petition  for  Rale  82. 
adjudication  of  bankruptcy  against  A.  JB,  ot  has  been  presented  to  this  praeHee, 

Court,  [or  to  the  County  Court  of  holden  at  ],  and  that  another  p.  1278. 

petition  has  been  presented  against  the  said  A.JB.io  the  County  Court  of 
holden  at  :  it  is  ordwed  that  the  said  petitions  [or  the  said  first  [or  last] 

mentioned  petition]  be  transferred  to  the  Court  [or  to  the  County  Court  ox 
holden  at  ]. 

Given  under  the  seal  of  the  Court  this  day  of  187    • 

By  the  Court, 
Registrar. 

No.  23. 

Dismissal  of  Petition. 

The  Banilkuptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect.  9. 

*•     _  J*  Pro/Uios, 

In  the  matter  of  a  bankrui)tcy  petition  against  A.  B.  of  .  p.  i827. 

Upon  the  hearing  of  this  petition  this  day,  the  Court  being  satisfied  that  the 
debt  [or  debts]  of  the  petitioning  creditor  [or  creditors]  is  [or  are]  not  sufficient 
to  support  a  petition  in  bankruptcy  [or  that  the  debtor  did  not  commit  the  act  of 
bankruptcy  stated  to  have  been  committed],  it  is  ordered  that  this  petition  be  dis- 
missed [and  that  the  petitioner  do  pay  to  the  said  A.  B.  the  taxed  costs  thereof]. 
Given  under  the  seal  of  the  Court  this  day  of  18    . 

By  the  Court, 

R^^stiar. 

No.  24. 

IHtmissal  of  Petition  upon  which  Proceedings  are  stayed  where  Abjudication 

made  on  a  subsequent  Petition. 

The  Bankruptcy  Act,  1869. 

In  the  London  Court  of  Bankruptcy  [or  the  County  Court  of  holden  Sect  9. 

**      ^      ,    ]•  ,  Practice, 

In  the  matter  of  a  bankruptcy  petition  against  A,  B.  of  ,  presented  p,  1326 

by  a  D.  of  ]. 

Whereas  A.  B.  has  been  adjudged  a  bankrupt  upon  a  petition  presented  to  this 

Court  by  0.  P.  of  ,  it  is  ordered  that  we  bankruptcy  petition  against  the 

said  A,  B,f  presented  to  this  Court  by  C.  D.  of  ,  the  proceedings  in  which 

were  stayed  oy  order  of  Court  of  the  day  of  187    ,  m  dismissed 

l^add  terms  if  any]. 

Given  under  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

R^istrar. 
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Sects. 

Praetice, 
p.  1325. 


No.  25. 
Adjoummeut  of  PeiUioH, 
The  Bankbi'ktcy  Act,  1869. 
In  the  liondon  Bankruptcy  Court  [or  the  Coiinty  Court  ol 


koUa 


at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of 
Upon  the  hearing  of  thiR  petition  thin  day,  it  is  ordered  that  the  further  hear- 
ing of  this  petition  be  adjourned  until  the  day  of  18    ,  it 
o'dock  in  the                noon. 
Given  under  the  seal  of  the  Court  this               day  of                  18     . 

By  the  Court, 


Sects.  8, 10. 
f».  1327  et  $tq. 


No.  26. 

A((/wiica(ioH, 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  hoUn 

at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of 
Upon  the  hearing  of  this  petition  this  day,  and  upon  proof,  satisfactorj  to  the 
Court,  of  the  debt  of  the  petitioner  [and  of  the  trading],  and  of  the  act  or  actt 
of  the  bankruptcy  all(><:fHl  to  have  been  committed  by  the  said  A.  B.  hanng  been 
given,  it  is  orucred  that  the  said  A,  B.  be  and  he  is  hereby  adjudged  bankmpl. 
Given  under  the  seal  of  the  Court  this  day  of  '  1 87     . 

By  the  Court. 

Registrar. 

[To  be  added  for  publication  in  Gazttte,"] 

The  first  genenil  meeting  of  the  crediton  of  the  said  ^.  ^.  is  hereby  summoned 
to  be  held  at  this  [or  at  the  office  of  the]  Court  on  the  day  of 

18    ,  at  o'clock  of  the  noon,  and  that  the  Court  has  ordered  the 

bankrupt  to  attend  thereat  for  examination,  and  to  produce  thereat  a  statement  of 
his  affairs  as  required  by  the  statute. 

Until  the  appointment  of  a  trustee  all  persons  having  in  their  posaeasion  any  of 
the  effects  of  the  bankrupt  must  deliver  them,  and  all  debts  due  to  the  bankrupt 
must  be  paid,  to  the  registrar.  Creditors  must  forward  their  proofs  of  debt^  to 
the  registrar. 


No.  27. 
Xot'nr  of  First  Meeting  in  Local  Paper. 

In  the  liOndon  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

A.  B,  ot  ,  was  adjudged  a  bankrupt  on  the  day  of 

187     . 

The  first  meeting  of  creditors  will  be  held  at  on  the  dav  of 

187     . 
Until  the  appointment  of  a  trustee,  all  persons  having  in  their  possession  any 
of  the  effects  of  the  banknipt  must  deliver  thom,  and  all  debts  due  to  the  bank- 
rupt must  bo  paid,  to  the  registrar.     Creditors  must  forward  their  proofs  of 
deots  to  the  registrar. 
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No.  28. 

Certifteate  declaring  Registrar  Trustee, 

Thb  Bankbuptct  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect  18. 

at  ]. 

In  the  matter  of  A.  JB.  of  ,  a  hankrupt.  Rule  4S. 

Until  Buch  time  as  the  appointment  of  a  trustee  by  the  creditors  shall  have  been   practice, 
certified  by  this  Court,  it  is  hereby  certified  and  declared  that  the  registrar  [or  p.  isso. 
X.  Jf.,  one  of  the  registrars]  of  this  Court  is  tiie  trustee  of  the  property  of  the 
said  bankrupt  [add  where  so  ordered,  and  the  said  registrar  is  hereby  oraered  to 
take  possession  of  the  said  property  forthwith]. 
Given  under  the  seal  of  the  Court  this  day  of  187    • 

By  the  Court, 

Registrar. 

No.  29. 

Order  for  First  Meeting  and  for  the  Attendance  of  the  Bankrupt  thereat. 

Thb  Bankkuptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden   sects.  16, 19. 

at  ]. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt.  Boles  89, 90. 

Whereas  the  said  A.  B,  haying  been  adjudged  oankrupt  at  a  Court  holden  this  p^^^^^  ' 
day,  it  is  ordered  that  the  first  meeting  of  the  creditors  of  the  bankrupt  shall  be  p,  1348.* 
held  at  ,  on  the  day  of  187    ,  at  o'clock  in  the 

noon,  and  that  the  said  A,  B.  do  personally  attend  such  meeting  for  the 
purpose  of  being  examined  thereat,  and  to  produce  thereat  a  statement  of  his 
affairs  as  reouirM  by  the  statute. 

Oiyen  unoer  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

R^istrar. 

NoTB. — This  Order  is  necessary  to  bring  the  bankrupt  within  the  provisions  of 
Section  86  should  he  fail  to  attend. 


No.  30. 

Order  of  Court  for  General  Meeting  of  Creditors. 

Thb  Bankbuptct  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect.  20. 

at  ]. 

In  the  matter  of  ^.  J9.  of  ,  a  bankrupt.  Rale  11. 

Whereas  upon  the  application  of  C,  J),  of  [leave  out  these  words  if  pr<uHct, 

Court  order  meeting  without  an  application,  and  begin.  At  a  Court  holden  this  p.  1401. 
day],  it  is  ordered  that  the  trustee  of  the  property  of  the  bankrupt  do  summon  a 
meeting  of  the  creditors  of  tiie  bankrupt  to  be  held  at  ,  on  the 

day  of  187    ,  at  o'clock  in  the  noon  [here  state  the  pur- 

pou  for  which  meeting  called],  and  that  the  registrar  [or  E.  F.,  one  of  the 
registrars]  of  this  Court,  do  preside  at  such  meeting. 
Giyen  under  the  seal  of  the  Court  this  day  of  187    • 

By  the  Court, 

Registrar. 
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Beet  18. 
p.  1814. 


No.  31. 

RtttratHing  Action,  ^e.,  after  Bankruptcy. 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  hoUn 

at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of 
Upon  the  application  of  and  upon  reading  hit  afBdmTit,  it  ia  oidend 

that  Z.  M,  of  shall  be  restrained  from  taking  any  further  proceedings  ii 

the  action  [or  suit]  brought  by  him  [or  upon  the  judgment  [or  decree]  recoTgrf 
or  obtained  by  him]  against  the  said  ^.  ^.  in  [here  state  the  Ctmrt  in  which  pf- 
eeedings  are"]  [or  it  is  ordered  that  the  proceedings  in  the  action  [or  smt]  brngbt 
by  him  against  the  said  ^.  i?.  in  [here  state  tJu  Court  in  which  proeaedinfs  art] 
may  be  proceeded  with  on  [here  insert  the  terms  Jixed  by  the  C^rf  j]. 
6ivon  under  the  soul  of  the  Court  this  day  of  18     . 

By  the  Court, 

Begistrar. 


p.lS44c<M9. 


No.  32. 
Affidavit  for  proof  of  Debt  with  or  without  Security, 
In  the  London  Court  of  Bankruptcy  [or  the  County  Court  of 


hoUn 


at  ]. 

In  the  matter  of  ^.  J9.  of  ,  a  bankrupt. 

I,  ,  of  ,  make  oath  and  say : — 

1.  That  the  said  A,  B.  was  at  the  date  of  the  order  of  adjudication  and  stiD  is 
justly  and  truly  indebted  to  me  in  the  sum  of  for  {state  eonsidcratiom),  for 

whicn  said  sum  or  any  part  thereof  I  say  that  I  haye  not  nor  hath  any  penon  hf 
my  order  or  to  my  knowledge  or  belief  for  my  use  had  or  receiyed  any  manner  ii 
satisfaction  or  security  whatsoever,  save  and  except  the  following : — 

[llere  set  out  the  particulars  of  the  sentrity^  and  the  value  at  which  the  ereditsr 
has  assessed  the  satne,  or  if  bills  be  field  specify  them  in  the  schedule.'] 


I>ttt«V 


Drawn. 


Acceptor. 


Amount 


Date  when  due. 


Sworn  at 
I  appoint  C.  />.,  of,  &c.,  my  proxy  in  the  above  matter. 

£,  F.  [or  O.  H.  of  ,  in  partnership  name]. 

[  TFhen  affidavit  is  made  by  a  clerk  alter  the  form  accordingly  and  add  thi 
following.  That  I  am  a  person  in  the  employ  of  C.  D.,  and  that  I  am  ddy 
authorized  by  him  to  make  this  affidavit,  and  that  it  is  within  my  own  knowledgs 
that  the  aforesaid  debt  was  incurred,  and  for  the  consideration  aboye  stated,  and 
that  such  debt  to  the  best  of  my  knowledge  and  belief  still  remains  unpaid  and 
unsatisfied.] 
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No.  33. 

Troxy  (trA^n  not  added  to  proof). 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Coort  [or  the  County  Court  of  holden   ^1^-  ^^  ^ 

at  ].  ®"'  P**"*  ®* 

In  the  matter  of  A,  B.oi  ,  a  bankrupt.  R«1m  w.  «0. 

I,  Jf.  JV.  of  ,  do  hereby  appoint  F,  K,oi  ,  as  my  proxy  in   /VocMce, 

thifl  matter,  excepting  as  to  the  receipt  of  dividendB.  P*  1844  et«j. 

Ab  witness  my  hand  this  day  of 

Jf.  N,  [for  self  and  partners]. 
Signed  by  the  said  Jf.  N.  in  the  presence 
of  X  Y,  of 

NoTS. —  When  the  creditor  desires  that  his  proxy  should  receive  dividends  he 
should  strike  out  the  words  "  excepting  as  to  the  receipt  of  dividends,**  putting  his 
initials  thereto. 


No.  34. 

Affidavit  of  proof  of  Debt  by  Agent  of  a  Company, 

Thb  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden   Practice, 

at  ].  P'  1367. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt. 

I,  ,  of  ,  secretary  [or  manager  or  other  officer]  of 

[^here  state  name  of  corporation]  make  oath  and  say  That  I  am  dmy  authorized, 
under  the  seal  of  we  [here  set  out  the  name  and  style  of  the  corporat%on\  to  make 
the  proof  of  debt  on  its  behalf  [then  follow  last  (affidavit,  altering  form  aecordifigly]. 


No.  36. 

Minutes  of  Proceedings  at  First  Meeting, 

Thb  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect.  u. 

••  ]•  Pnutioe. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt  p.  1344. 

Minutes  of  resolutions  come  to  and  proceedings  nad  at  the  first  meeting  of  cre- 
ditors held  at  ,  this  day  of  18  »  chairman, 
the  registrar  of  the  Court  [or  the  registrar  of  the  Court  being  absent,  F,  K,  of 
,  was  elected  chairman]. 

We,  the  undersigned  creditors,  being  a  majority  in  ralue  of  the  creditors 
present,  personally  or  by  proxy,  at  this  meeting,  ana  voting  on  this  resolution  do 
nereby  resolve  as  follows : 

That  O,  H,  of  (residence  and  occupatiofi)  shall  be  the  trustee  of  the  proper^  of 
the  bankrupt  at  {here  state  remuneratiofi)  [or  such  remuneration  as  the  creditors 
may  from  time  to  time  determine]^  [or  that  the  appointment  of  a  trustee  in  this 
bankruptcy  be  made  by  the  committee  of  inspectionj. 

That  /.  K,y  L.  Jf.,  N,  0.,  P.  Q.,  and  R,  8*  be  appointed  the  committee  of 
inspection  in  this  bankruptcy,  for  the  purpose  of  superintending  the  administra- 
tion of  the  property  of  the  bankrupt  bythe  trustee. 

[  Where  security  is  required,  add  as  follows :  That  the  trustee  do  give  security 
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T  depoaitiiig  tlie  nm  d 


id  to  in  the  smnunt  of  ponnd* 

B  [ar  that  F.  M.  and  A".  Z.  ha  hii  nurtioi],  [or  by  .__^ ^  _ 

puunds  with  the  regiitnr]  [sr  by  EiTins  the  lecniitj  of  [ktrr 
BttI  attofialiuii  ar  eatHpany  Tftalted  on)  in  Uia  lum  of 
re  add  any  i>lk,r  rrKlutlaiit  that  may  be  eomt  to  om  to  tlu 
liilralioH  of  the  proprrty  by  Ikt  triHitt,  tin  tnmfrr  of  tht 
T  Court^  tht  appwiiilmeiil  of  a  bank,  ie.) 
K.,  ChBimum. 

[Stn  fallow  mditan'  lifiulnrtt.l 


a. 


Cnditon'  (iKutun. 

AiiK-untoflMC 

No.  36. 
Zul  b/  Crtdilon  tutrmbltd  ta  it  (Hctf  al  etrry  Muting. 

Thb  Bankxuitci  Act,  1889, 
In  tho  London  Court  of  Bankruptcy  [ar  the  County  Court  of 


Cr.-lili.ni. 

-.>-..',Sr,?2;,E,. 

'=;," 

PiuoC 

1 
1 

1 

1 

'.       i 
■ 

1 

1 

T.,*    .      . 
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No.  37. 

Certificate  of  Judge  for  Transfer  of  Proceedings. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect.  80, 

at  ].  P«^-8- 

In  the  matter  oi  A.  B.  oi  ,  a  bankrupt.  PracHix^ 

I  hereby  certify  for  the  following  reasons  that  proceedings  in  this  bankruptcy  P*  ^^^ 
would  in  my  opinion  be  more  advantageously  conducted  in  the  London  Bank- 
ruptcy Court  [or  the  County  Court  of  holden  at  ].     {Here  net 
out  reasons.) 
Dated  this               day  of               187    . 

F,  ff.f  Judge. 


No.  38. 

Report  and  Certificate  of  Appointment  of  Trustee, 

The  Bankkuptct  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Beet.  14. 

at  ]. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt.  Bole  68. 

It  is  reported  to  the  Court  as  follows : —  Pradiot, 

1 .  That  the  first  meeting  of  creditors  in  this  bankruptcy  was  held  at  p.  ises. 
on  the              day  of              at              o'clock  in  the              noon,  as  ordered 

by  this  Court. 

2.  That  by  resolution  at  such  meeting  G.  H,  of  was  appointed  to  fill 
the  o£Sce  of  trustee  of  the  property  of  the  bankrupt. 

3.  That  by  another  resolution  it  was  declared  that  the  said  (?.  H.  should  giro 
security  for  &e  due  performance  of  the  said  office,  by  entering  into  a  bond  in  the 
sum  of  with  two  sufficient  sureties  [or  as  the  eetse  mag  be], 

^,  Y,f  Registrar) 

or 
F.  jr.,  Chairman. 
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So.  39. 
Banknipfi  StalemenI  gfjjmirt/ar  ^rt  Jleetimg. 

Trb  Bakkbvptct  Act,  1669. 
In  the  London  Binkruptcj  Ccnit  [<r  thi  CovdIt  Court   of  [|l^l*■ 

«  ]. 

In  the  msttfiT  of  A.  B.  of 
Sttteuent  of  the  aflsin  of  thekbore^.  B.  on  the  [Aov  in*€rt  date  of  imliii- 
tit*  of  proftediHfft'], 


t 

J 

II. 

£ 

fibict  in  tnde  at  Irtati 

l«U.l(A.).    .    .    . 

-™  Yt  P'^J -"- 

£  1.  rf. 

D.n.k  iltbU  •bdnt'fi     ,' 

Cmlitnw    fullir           , 

■  e.'iirr.l.    u 
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Dlll>   gf  orhin^    or 

[x»   .ntliniital 
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tin.     uUmaled     Ui 

l.n^««        ,        .     . 

■wiilni  i 

SlSaVp™,.,; 

'^"'■■.  ".■"."" 

CTfdHnni  «rtly  1 

Hnirliu  fmm  iFcaritiea 

«  cnnln  . 

ufwcuriUt.  .  U 

Ulhrr  lUiilitin.  u  ]«r 

lfa.E  (11.)      ... 

Cmlilnrafnrmit.inlrt. 

1 

tUM.    IHll    »a«UI,  w 

lH.rlirt(K,)    .        .     . 

LiablUUn  un  Mlli  ilia- 

cnuntsd,  u   per  IJit 

(K.)£ 

Ot  wMt-Ii  11  L*  «- 

1-Tlr.l  will   mnk  | 

miHlnot  the  •uful,' 

fur  Olvi.l.'Ud    .     . 

1 

T..,.W,.h,-  .  £ 

- 

- 

T"t.l  BMtt.  .  £ 

List  of  Ckbditdbs. 
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NUDBofCmUtor. 

A<idr«a. 

Eallnuledyiloo 
ofSeturitj-. 

Dslit. 

SBC 

C-D.          .       . 

Brtatol      .        .        . 
■Ion  n/icnriKu 

J. 

£ 

i. 
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ton 
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G. 

Property. 


Full  Statement  of  Nature  of  Property. 

EBtimated 
Produce. 

Total  .       .    £ 

£ 

«. 

d. 

Note. — The  full  particulars  of  every  description  of  property^  as  defined  by 
Section  4  of  the  Bankruptcy  Aety  1869,  not  otherwise  scheduled  in  the  statement 
of  affairs,  are  to  be  set  forth  in  this  list. 

No.  40. 
Bond  of  Trustee. 

Enow  all  men  by  these  presents,  that  we,  G.  H,  of,  &c.,  and  C,  D.  of,  &c.,  and  seet  14. 
K  F.  of,  &c.,  are  jointly  and  severally  held  and  firmly  bound  to  James  Bacon,   praau», 
the  Chief  Judge  in  Banlmiptcy,  in  £  ^  ^         to  be  paid  to  the  said  James  Bacon,  p,  isao. 
or  his  certain  attorney,  executors,  administrators,  or  assigns.    For  which  payment 
to  be  made  we  bind  ourseWes  and  each  and  every  of  us,  in  the  whole,  our  and 
each  of  our  heirs,  executors,  and  administrators,  jointly  and  seyerally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

eight  hundred  and 

Whereas  on  the  day  of  18    ,  ^.  ^.  of  ,  was  adjudged 

bankrupt ;  and  whereas  at  the  first  meeting  of  creditors  under  the  said  bankruptcy 
the  said  G.  H,  was  appointed  trustee  of  the  property  of  the  bankrupt ;  and 
whereas  it  was  resolvea  that  the  said  trustee  should  give  security  by  oond  to 
[here  state  to  whoni]  in  the  sum  of  ,  with  two  sufficient  sureties  thereto. 

Now,  therefore,  the  condition  of  this  bond  or  oblieation  is  such  that  if  the  said 
G,  H,  shall  and  do  itom  time  to  time  well  and  sumciently  perfoi^n  and  execute 
all  and  singular  the  duties  required  of  him  as  trustee  by  the  Bankruptcy  Act, 
1869,  or  any  Rule  of  Court  made  or  hereafter  to  be  made  under  such  Act,  this 
obU^tion  shall  be  void  or  otherwise  shall  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  by  j  G,  H,     (l.  b.] 

the  above  bounden  >  C.  D. 

in  the  presence  of  . )  E.  F. 

Note. — If  a  deposit  of  money  be  made,  the  memorandum  thereof  should 
follow  the  terms  of  the  condition  of  the  bond. 

No.  41. 

Certificate  of  Appointment  of  Trustee, 

The  Baxkruptcy  Act,  1869. 

In  the  London  Court  of  Bankruptcy  [or  the  County  Court  of  holden  praetke, 

at  ].  p,  1868. 

This  is  to  certify  that  G,  H.oi  ^  ,  has  been  duly  appointed  trustee  of 
the  property  of  ^.  ^.  of  ,  adjudicated  bankrupt  on  tne  day  of 

.    187    . 

Given  under  the  seal  of  the  Court  this  day  of  187    • 

Registrar. 
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No.  42. 


Kotiee  in  Gazette  of  the  Appointtnent  of  Trustee  and  tffdayfor  FMie 

Examination  of  Bankrupt. 

Role  70.  In  the  London  Bankruptcy  Court  [or  the  Coontj  Court  of  hoUa 

Frmtim,  at  ]. 

p.  1S49 «l«ig.  In  the  matter  of  A.  B.  oi  ,  a  bankmpt. 

O,  H,  of  ,  has  been  appointed  trustee  of  the  propertj  of  the  bankzvpt 

The  Court  has  appointed  the  public  examination  of  the  oankrupt  to  tdbe  pbn 
at  on  the  day  of  at  o'clock  in  the  aooa. 

AU  persons  having  in  their  posHcssion  any  of  the  effects  of  the  banknmt  ■■! 
deliver  them  to  the  trustee,  and  all  debts  due  to  the  bankrupt  moat  be  paid  to  tht 
trustee. 

Creditors  who  have  not  yet  proved  their  debts  must  forward  their  pnofr  d 
debts  to  the  trustee. 

Dated  this  day  of  ,  187    . 


8ect.m. 

PnuUce, 
p.  1378. 


No.  43. 
Admission  of  Debt  by  Debtor  of  Bankrupt, 
The  Bankkuptcy  Act,  1869. 
In  the  London  Bankruptcy  Court  [or  the  County  Court  of 


hoidea 


at  ]. 

In  the  matter  of  ^.  B.  of 
I,  the  undenigned  /.  K.  of 
the  said  bankrupt  in  the  8um  of 
between  myself  and  the  said  bankmpt. 
Witness, 

C.  i>.,  Registrar. 


,  a  bankrupt. 
,  do  hereby  admit  that  I  am  indebted  to 
pounds,  upon  the  balance  of  acoomti 

/.  JT. 


No.  44. 

Order  to  Pay  admitted  Debt, 

The  Bankruptcy  Act,  1869. 

Sect  98.  In  the  London  Bankrupt<;y  Court  [or  the  County  Court  of  holdei 

l^raetire  ^^  J* 

p.  1876.'  In  the  matter  of  A.  B.  oi  ,  a  bankrupt. 

Whereas  J.  K.  of  ,  in  his  examination  taken  this  day,  and  signed 

and  subscribed  by  him,  has  admitted  that  he  is  indebted  to  the  said'  bankrwt  is 
the  sum  of  iioimds,  on  the  balance  of  accounts  between  him  arc  tlM 

bankrupt ;  it  is  orderea  that  the  said  J.  K.  do  pay  to  the  trustee  of  the  property 
of  the  bankrupt,  in  full  discharge  of  the  sum  so  admitted,  the  som  of 
pounds  forthwith  [or  if  nthenvixe^  state  the  time  and  manner  of  payment]^  and  do 
fmrther  pay  to  the  said  trustee  the  sum  of  pounds  for  costs. 

Given  under  the  seal  of  the  Court  this  day  of  187     . 

By  the  Court, 

l^egistrar. 
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No.  45. 

Memorandum  of  Public  Examination  of  Bankrupt, 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden   Pradict, 

at  ].  p.  1338. 

In  the  matter  oi  A.  B.  oi  ,  a  bankrupt. 

Memorandum. — That  I  the  above-named  bankrupt  being  sworn  and 

examined,  upon  my  oath  say,  that  the  statement  of  accounts  filed  on  the 
day  of  187    ,  with  the  proceedings  in  the  above  matter,  containiiu^ 

sheets  of  paper,  the  first  sheet  whereof  is  marked  with  the  letter  A,  is 
true,  and  that  the  said  statement  of  accounts  do  contain  and  is  a  full  and  true 
disclosure  and  discovery  of  all  iny  estate  and  effects  both  real  and  personal  what- 
soever and  wheresoever.  And  I  further  say,  that  at  the  time  of  this  my  ex- 
amination,  I  have  delivered  up  to  the  trustee  of  my  property,  all  such  parts  of 
my  goods,  wares,  merchandizes,  money,  estate  and  effects,  and  all  books,  papers, 
and  writings  relating  thereto,  as  are  now  in  my  custody,  possession,  or  power. 
And  I  further  say  that  I  have  not  removed,  concealed,  embezzled,  or  destroyed 
any  part  of  my  estate,  real  or  personal,  nor  any  books  of  accounts,  papers,  or 
wntmgs  relating  thereto,  with  an  intent  to  defraud  my  creditors. 

\^Here  insert  any  special  matter, '\ 

A,B, 


No.  46. 

Notice  of  Meeting  to  he  held  on  Resignation  of  Trustee. 

Thb  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court[or  the  County  Court  of  holden  Sect.  83. 

at  J>  PraeHot 

In  the  matter  of  A,  B.  oi  ,  a  bankrupt.  p.  i864.' 

The  committee  of  inspection  hereby  give  you  notice  that  a  meeting  of  creditors 
will  be  held  at  on  the  ^j  of  187    ,  at  o'clock 

in  the  noon  for  the  purpose  of  appointing  a  trustee  in  the  place  of  the  late 

trustee,  who  has  resigned  the  office  [or  wno  has  died  or  has  become  bankrupt]. 

For  the  Committee, 
B.  F, 
To  X,  T.  One  of  the  said  Committee. 


No.  47. 
Minutes  at  Meeting  for  receiving  JR^ignation  of  Truetee,  ^e. 
Thb  Bankruptcy  Act,  1869. 
In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect  83. 

at  J*  Pfxutioe. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt  p,  isee? 

Minutes  of  proceedings  had  at  a  meeting  of  creditors  of  the  said  bankrupt  held 
at  on  the  day  of  187    . 

Chairman  of  the  meeting,  £.  i^.,  of 

We  the  undersigned  (here  should  follow  similar  resolutions  to  those  appointing 
the  late  trustee^  #<?.,  at  the  first  meeting). 

JS.  JP.,  chairman  of  this  meeting. 
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No.  48. 

Beport  and  Cert  ifir ate  of  Appointment  of  Tnutu  to  Jill  u  Veicaney 

cauM'd  by  a  Re$igHatum, 

The  Bankkui'tcy  Act,  1869. 

PrattlMt  In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holds 

p.  lStf&.  «t  ]. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt. 

It  is  reported  to  the  Court  as  follows : — 

1.  That  a  meeting  of  creditors  in  this  bankruptcy 

day  of  at  o'clock  in  the 

nceiTing  of  O,  H.  his  re8ig:nation  of  the  office  of  trustee  and  of  appointiii^i 
penon  to  fill  such  office  [or  for  the  purpose  of  appointiiig  a  tniateey  isho  is  dead, 
«r  who  has  been  adjudged  bankrupt]. 

2.  That  the  said  O.  H.  resigned  the  office  of  trustee  and  by  renlvtiaii  at  sack 
meeting  N.  0.  of  ,  was  appointed  to  fill  the  office  ol  tmatee  of  the  pio- 
perty  of  the  bankrupt 

3.  That  by  another  resolution  it  was  declared  that  the  said  y.  O.  ihould  pre 
seenrity  for  the  due  performance  of  the  said  office,  by  entering  into  a  boad  it 
the  sum  of  with  two  sufficient  securities  [or  a»  tka  ease  may  be\ 

f*  jfiT.y  Chairman. 


held  at  on  tW 

noon,  for  the  purpose  of 


Proetim^ 
p.  18M. 


No.  49. 
Notice  in  Gazette  of  Intended  Difndtnd. 
In  the  London  Bankruptcy  Court  [or  the  County  Court  of 


hoUa 


at  ]. 

A  dividend  is  intended  to  be  declared  in  the  matter  of  A.  B.  of 
adjudicated  a  bankrupt  on  the  day  of  187    • 

Creditors  who  have  not  proved  their  debts  by  the  day  of 

187    ,  will  be  excluded. 

Dated  this  day  of  ,187    . 

O.  JT.^  Trustee. 


SeciM. 


Rule  136. 
p.  1397. 


No.  50. 

Applicatiofi  by  Crtditor  for  Order  for  Tmette  to  Pay  Dividend  and 

Order  thereon. 


The  Bankruptcy  Act,  1869. 


holdes 


In  the  London  Bankruptcy  Court  [or  the  County  Court  of 

In  the  matter  oiA.B.ot  ,  a  bankrupt. 

I,  F.  K.  of  ,  make  application  to  this  Court  for  an  order  to  be  made 

upon  the  trustee  to  pay  the  dindcud  in  this  bankrupt^'y  due  to  me,  with  interert 
thereon  for  the  time  it  hoM  been  withheld  from  mc,  that  i8  to  say  from  the 
^j  of  187    ,  on  which  day  I  applied  to  the  trustee  for  its  payment  to 

me,  and  also  to  pay  to  me  the  costs  of  this  application. 

Bated  this  day  of  187     . 

F.K. 

Upon  the  reading?  of  this  application,  and  upon  hearing  the  trustee  [and  the 
creditor,  trhere  he  has  been  required  to  attend  and  has  attended']^  it  is  ordend 
that  the  trustee  do  forthwith  pay  to  the  said  F.  K,  the  sum  of  pounds, 

the  amount  of  such  dividend. 

And  it  is  further  ordered  that  the  trustee  do  pnv  to  the  said  creditor  at  the  same 
time  the  sum  of  ,  for  interest  on  such  ilividend,  being  at  the  rate  of  £5 

216 


BANKRUPTCY    FORMS. 

per  cent,  for  the  time  that  its  payment  has  been  withheld,  together  with  a  farther 
sum  of  for  the  costs  of  this  application. 

Giyen  nnder  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

Registrar. 

[If  the  Court  does  not  order  payment,  thefi  after  the  words  "  t^  ie  ordered  ** 

insert  the  order  made.  ] 


No.  61. 

Report  of  Trustee  for  Closing  Bankruptcy. 

Thb  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Seet  47. 

at  ].  Pitidto, 

In  the  matter  oi  A.  B,  ol  ,  a  bankrupt.  p*  i^is. 

I,  O.  JET.,  the  trustee  of  the  property  of  the  bankrupt,  do  hereby  report  to  this 
Court,  as  follows : — 

That  the  whole  of  the  nroperty  of  the  bankrupt  has  been  realized  for  the 
benefit  of  his  creditors,  [ana  a  diviaend  to  the  amount  of  shiUings  in  the 

pound  has  been  paid  as  shown  by  the  statement  hereunto  annexed]  : 

[or.  That  so  much  of  the  property  of  the  bankrupt  as  can,  according  to  the  joint 
opinion  of  myself  and  the  committee  of  inspection,  hereunto  annexed  in  writing 
under  our  hands,  be  realized  without  needlessly  protracting  the  bankruptcy,  has 
been  realized,  as  shown  by  the  statement  hereunto  annexed,  and  a  dividend  to  the 
amount  of  shillings  has  been  paid] ; 

[or.  That  a  composition  [or  arrangement]  offered  by  the  bankrupt  was  duly  Seet  SB. 
accepted  by  me  [or  that  a  general  scheme  of  settlement  or  arrangement  of  the 
affairs  of  tne  bankrupt  has  Men  assented  to  by  me]  to  which  tiie  approval  of  Uiis 
Court  was  given  on  tne  day  of  187    .] 

Dated  tlus  day  of  187    . 

O,  JET.,  Trustee. 


No.  62. 
Order  on  Report  of  Trustee  as  to  the  Closing  of  a  Bankruptcy. 
Thb  Bankbuptcy  Act,  1869. 
In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect  47. 

at  ]>  Praetln, 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt.  p- 1412. 

Upon  reading  a  report  of  the  trustee  of  the  property  of  the  bankrupt,  dated 
the  day  of  187    ,  reporting  (here  set  out  the  terms  of  the  report) 

[and  upon  hearing  {here  insert  the  name  of  any  person  who  may  appear  to  oppose 
an  order  for  elosing)'\jihe  Court  bein^  satisfied  that  {here  follow  the  terms  of  the 
report),  doth  order  and  declare  that  the  bankruptcy  of  the  said  A,  B,  has  closed, 
[or  as  the  Court  may  otherwise  order"]. 
Given  under  the  seal  of  the  Court  uiis  day  of  187    . 

By  the  Court, 

Registrar. 
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Sect  90. 


Rule  113. 
p.  1381. 


Sect  20. 


Rule  112. 

l*raetUt, 
p,  1881. 


No.  53. 
Application  for  Diirction*  bjf  7Vt««/M. 
The  Bankuvi'tx'y  Act,  1869. 
In  the  London   Bankruptcy  Court  [or  the  County  Court  of 


hoUa 


at  ]. 

In  tho  iiiattor  of  A.  7?.  of  ,  a  bankrupt. 

I  d(>Kirc  to  make  application  to  the  Court  for  its  directions  [A/>rr  state  iki 
particular  matter  in  nlatioH  to  which  they  are  touphtl^, 

TrasM. 
T/et  this  application  be  heard  on  the  day  of  at  o*cki£k 

in  the  noon  [and  let  the  trustee  give  notice  to  {here  insert  tht  perwmt  t» 

whotH  it  i»  ffirtn)]. 

Dated  this  day  of  187    . 

B«gutnr. 

No.  64. 
Order  on  Application  of  Trustee  for  Direct  ioMt. 


The  Bankruptcy  Act,  1869. 


holds 


In  the  liondon  Bankruptcy  Court  [or  the  County   Court   of 
at  ]. 

In  tho  matter  of  ^.  i?.  of  ,  a  bankrupt. 

Whereas  at  a  Court  held  this  day  the  trustee  of  tne  property  of  the 
applied  to  this  Court  for  its  directions  [here  state  the  particuimr  wuitter  im  rrU- 
tion  to  which  they  are  »ought\    Now  upon  hearing  of  C  D.  of  ,  on  tk« 

matter,  it  is  ordepKl  [here  set  out  the  order\  and  that  the  trustee  6o  pay 

out  of  his  own  monnva  [or  out  of  the  property  of  the  bankrupt]  the  ram  of 
the  costs  of  this  order,  and  the  sum  of  to  C  D.  for  his  costs  [or  that  C.  B. 

do  pay  the  sum  of  the  costs  of  this  order,  and  also  the  sum  of  to 

C,  i>.  for  his  costs]. 
Given  under  the  seal  of  the  Court  this  day  of  1 87    . 

By  the  Court, 
_  Hegistrar. 


Sect.  38. 

Practice  ^ 
p.  1400. 


No.  65. 
Notice  in  Gazette  of  Meeting  to  authorize  the  Trustee  to  accept  a  Composition. 

In  tho  Ix)ndon  Bankruptcy  Court  [or  the  County  Court  of  hokkv 

at  ]. 

A  meeting  of  tlic  creditors  of  ^.  ^.  of  ,  adjudicated  a  bankrupt  on 

the  day  of  187    ,  will  be  held  at  on  the  dsT 

of  187    ,  at  o*clock  in  the  noon,  for  the  puiposeof 

considering  the  propriety  of  sanctioning  the  acceptance  by  the  trustee  of  a  compo- 
sition offered  by  the  banknipt  of  [or  the  assent  by  the  trustee  to  a  scheme 
of  settlement  of  the  affairs  of  the  bankrupt],  [and  for  the  annulling  therMfter 
of  the  order  of  adjudication  made  against  the  bankrupt]. 

G.  II.,  Trustee. 


Sect  80. 
par.  10. 


No.  i)C. 
Order  to  Stay  Procccdingit  on  a  Composition,  ^c. 

The  Bankrittcy  Act,  18C9. 

In  the  liOudon  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

In  the  matter  oi  A.  B.  of  ,  a  bankrupt. 

Upon  the  application  of  //.  D.  of  ,  it  having  been  proved  to  the  satif- 
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faction  of  the  Court  that  the  proceedings  in  this  hankruptcy  ought  to  be  stayed, 

by  reason  that  negotiations  are  pending  for  the  liquidation  of  the  affairs  of  the 

bankrupt  bj  arrangement,  [or  for  the  acceptance  of  a  composition  by  the  creditors 

in  satisiaction  of  the  debts  due  to  them  from  the  debtor]  |]or,  state  any  other  Sects.  J25| 

reason  that  tnay  have  been  proved  to  exist  for  the  order"] :  it  is  ordered  that  the    126. 

proceedings  in  this  bankruptcy  be  stayed  until  further  order. 

Given  under  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

Registrar. 

No.  57. 

Application  to  Annul  Ac{judication  under  Section  28. 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  Count)'  Court  of  holden  Sect.  28. 

at  ].  Practice, 

In  the  matter  of  A.  B.oi  ,  a  bankrupt.  P'  l*<w. 

I,  R.  S.  of  ,  being  interested  in  this  matter,  do  hereby  make  applica- 

tion to  the  Court  that  the  order  of  adjudication  a^inst  the  said  bankrupt  be 
annulled  in  accordance  with  the  terms  of  a  composition,  the  acceptance  of  which 
by  the  trustee  of  the  property  of  the  bankrupt  was  sanctioned  by  special  resolution 
at  a  meeting  of  creditors  held  on  the  day  of  ,  at 

Dated  this  day  of 

R,S. 


No.  68. 

Order  Annulling  Af^udication  under  Section  28. 

Thb  Bankkl'ptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt. 

Whereas  at  a  meeting  of  creditors  held  under  this  bankruptcy  on  the 
day  of  ,  pursuant  to  notice  given  in  the  Gazette,  it  was  resolved  by  a 

majority  in  number  and  three-fourths  in  value  of  the  creditors  then  present  or 
duly  represented  at  the  said  meeting,  that  a  composition-  offered  by  the  bankrupt 
for  payment  of  the  debts  owing  by  him  was  calculated  to  benefit  the  general  boay 
of  the  creditors  under  the  estate,  and  should  be  accepted  by  the  trustee  of  the  pro- 
perty of  the  bankrupt. 

And  whereas  the  Court  approving  of  the  composition  offered  did  testify  such 
approval  by  the  Judge  of  thb  Court  signing  the  instrument  containing  the  terms 
of  the  composition. 

And  whereas  it  was  made  a  condition  of  the  composition  that  the  order  of 
adjudication  should  be  annulled ;  and  whereas  hath  applied  to  this  Court 

to  annul  the  adjudication  accordingly. 

It  is  hereby  ordered  that  the  adjudication  made  against  the  said  bankrupt  be 
and  the  same  is  hereby  annidled.  [Add  any  directions  as  to  vesting  the  property 
of  t/i€  bankrupt.'] 

Given  under  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

R^strar. 


Sect  28. 

Pradioe, 
p.  1400. 


APPENDIX   V. 


Beet.  81. 
p.  1416. 


No.  69. 

ytfticc  in  Gazette  and  Paper ^  of  Bankruptcy  haputf  ieen  mmnuUtd^ 

The  Bankeuptct  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  hoMei 

at  ]. 

In  the  matter  oi  A.  JB.  oi  ,  a  hankrupt. 

Whereufl  under  a  bankruptcy  petition  presented  to  this  Court  against  the  said 
A.  Ji.yHn  order  (»f  adjudication  was  made  on  the  day  of  1S7    . 

This  is  to  f^ive  notice  that  the  said  adjudication  was  by  order  of  thi«  Coart 
annulled  on  the  day  of  187    . 

Dated  this  day  of  187     . 

H^gistrir. 


Sect  51. 

Prantire, 
p.  138K. 


No.  60. 
Application  for  Release  by  Trustee  and  Order  thereom. 
The  Bankruptcy  Act,  1869. 

In  the  liondon  Bankruptcy  Court  [or  the  County  Court  of  hoUci 

at  ]. 

In  the  matter  of  A.  B.  oi  ,  a  bankrupt. 

I,  the  trustee  of  the  property  of  the  said  bankrupt,  do  make  application  to  Ati 
Court  for  my  release  as  such  trustee. 

Dated  this  day  of  187     . 

G.R. 

On  the  hcarinpr  of  tlie  above  application  it  is  ordered  by  the  Court  that  the 
release  of  the  said  G.  H.  be  granti-d,  and  it  is  hereby  granted  accoidinglT,  and 
the  said  G,  U.  is  hereby  removed  from  the  office  of  trustee  of  the  property  <^  tht 
bankrupt. 
Given  under  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

fiegistnr. 


Practice^ 
p.  1405. 


No.  61. 
Notice  in  Gazette  of  Day  a  Bankrupt  will  Apply  for  his  Diseharge, 
In  the  I^cmdon  Bankruptcy  Court  [or  the  County  Court  of  hoMen 


at  ]. 

On  the  day  of  187     ,  at 

A.  B.  of  ,  juljudicatcd  bankrupt  on  the 

will  apply  for  an  order  of  discharge. 

Dated  this  duv  of  187     . 


o'clock  in  the 
day  of 


noon, 
187    . 


£egiitnr. 


Sect.  48. 

Pmciitf, 
p.  1405. 


No.  62. 

Application  for  Order  of  Diseharrfe  where  a  Dividend  of  not  less  than  10*. 

has  been  paid. 

The  Bankruptcy  Act,  1869. 

In  the  liimdon  Bankruptcy  Court  [or  the  County  Court  of  hoMen 

at  ]. 

In  the  matter  of  A.  B.  oi  ^  ,  a  bankrupt. 

The  bankruptcy  of  A.  B.  having  been  closed,  as  shown  by  the  order  published 
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in  the  London  Gazette  on  the  day  of  187    ,  and  a  dividend  of 

[^here  state  the  amount  of  the  dividend^  which  mutt  be  not  leea  than  lOs.]  shillings 
in  the  pound  having  heen  paid  out  of  his  property  to  all  the  creditors  who  have 
proved,  the  said  hankrupt  doth  herehy  apply  to  the  Court  for  an  order  of  discharge. 
Dated  this  day  of  187     . 

"Let  this  application  be  heard  on  the  day  of  187     ,  at 

o'clock  in  the  noon. 

Dated  this  day  of  187    . 

Registrar. 


No.  63. 

Application  for  Order  of  Discharge  where  the  Failure  to  pay  a  Dividend  of  10*. 

arose  through  Ncgliget^ee  or  Fraud  of  Trustee. 

The  Bankbuptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect  48. 

at  ].  ProrAicc^ 

In  the  matter  of  -^.  -B.  of  ,  a  bankrupt.  p.  1405 

The  bankruptcy  oi  A.  B.  having  been  closed,  as  shown  by  the  order  published 
in  the  London  Gazette  on  the  day  of  187    >  and  the  failure  to 

pay  a  dividend  of  10«.  in  the  pound  out  of  his  property,  having  been  caused 
through  the  negligence  [or  fraud]  of  the  trustee,  as  proved  by  the  proceedings 
which  have  been  had  in  this  Court  for  the  removal  of  such  trustee  [or  as  the 
case  may  have  heen^  the  said  bankrupt  doth  hereby  apply  to  the  Court  for  an 
order  of  discharge. 

Dated  this  day  of  187     . 

A.B, 

I^t  this  application  be  heard  on  the  day  of  187    ,  at 

o'clock  in  the  noon. 

Dated  this  day  of  187    . 

Registrar. 


No.  64. 

Application  for  Order  of  Discharge  on  a  Special  Resolution  that  the  Bankruptcy 
or  the  Failure  to  Pay  a  Dividend  of  10#.  arose  from  circumstances  for  which 
the  Bankrupt  should  not  be  held  responsible. 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect  48. 

ftt  J.  Practice, 

In  the  matter  of  ^.  J9.  of  ,  a  bankrupt.  p.  1405. 

The  bankruptcy  of  A.  B.  having  been  closed,  as  shown  by  the  order  published 
in  the  London  Gazette  on  the  day  of  187     ,  and  the  creditors  of 

the  said  bankrupt  having,  at  a  meeting  held  at  ,  on  the  day  of 

187  ,  passed  a  special  resolution,  as  shown  by  the  minutes  of  the  pro- 
ceedings had  at  such  meeting,  duly  signed  by  the  chairman  thereof,  to  the  effect 
that,  in  their  opinion,  his  bankruptcy  has  arisen  from  circumstances  for  which 
the  said  bankrupt  cannot  justly  be  held  responsible  [or  that  his  failure  to  pay  a 
dividend  of  10«.  in  the  pound,  in  their  opinion,  has  arisen  from  circumstances 
for  which  the  said  bankrupt  cannot  justly  be  held  responsible,]  and  that  they 
desire  that  an  order  of  discharge  should  oe  granted  to  the  bankrupt,  the  said 
bankrupt  doth  hereby  apply  to  the  Court  for  an  order  of  discharge. 
Dated  this  day  of  187    . 

A.  B, 
Let  this  application  be  heard  on  the  day  of  187    ,  at 

o'clock  in  the  noon. 

Dated  this  day  of  187    . 

Registrar. 
P2 
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No.  66. 


Application  for  an  Order  of  Discharge  during  Continuanee  of  Bmnkrupttf. 

The  Baxkeuptct  Act,  1869. 
Sect  4S.  In  the  London  Bankruptcy  Court  [or  the  Coonty  Court  of  holta 

p.  1406.  In  the  matter  of  ^.  ^.  of  ,  a  banknipt. 

The  creditors  of  the  said  bankrupt  having,  at  a  meetinr  held  at  , « 

the  day  of  187    ,  passed  a  special  resomtion,  as  shown  by  ^ 

minutes  of  the  proceedings  had  at  such  meetmg,  duly  signed  by  the  chairmia 
thereof,  assenting  to  the  bonkrunt  applying  to  this  Court  for  an  order  of  £•- 
charge,  although  the  bankruptcy  has  not  be^  cloiied. 

[Shoio  here,  a$  in  previous  forfn*,  whether  a  dividend  of  10s.  ha*  been  jmmC,  <r 
could  have  been  bttt  for  the  negligence  or  fraud  of  the  trustee,  or  that  hf 
9j)eeial  resolution  the  bankrupteg  or  the  failure  to  pay  a  diridend  of  10c 
has  arisen  from  circumstances  for  which  the  bankrupt  should  not  he  heU 
responsible.  \ 
The  said  banlmipt  doth  hereby  apply  to  the  Court  for  an  order  of  discharge. 
Dated  this  day  of  187    . 


liCt  this  application  be  heard  on  the 
oVUu'k  in  the  noon. 

Dated  this  day  of  187 


day  of 


187     ,at 


A.B. 


PrarHce, 
p,  1405. 


No.  66. 
Memorandum  of  Application  for  Order  of  Diseharye. 
The  Bankruptcy  Act,  1869. 
In  the  London  Bankruptcy  Court  [or  the  Coonty  Court  of 


holdcB 


at  ]. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt. 

The  application  of  the  said  bankrupt  for  his  order  of  discharge  having  been 
read,  ana  the  Court  being  satisfied  that  the  bankrupt  is  entitled  to  such  onitr, 
doth  hereby  grant  it.  [//  susj>euded  or  withheld^  alter  the  form  aecordinglg,  end 
state  reasons  for  suspending  or  withholding.'] 


Sect.  48. 

Praelux, 
p.  1400. 


No.  67. 

Order  of  Discharge. 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holdea 

at  ]. 

In  the  matter  of  A.  B.  oi  ,  a  bankrupt. 

Whereas  at  a  Court  hold  this  day  of  187     ,  the  bankrupt 

appliwl  for  on  order  of  dischars-e ;  *  and  whereas  it  having  been  proved  to  the 
Court  that  a  dividend  of  ten  shulings  in  the  pound  has  been  paid  [or  might  have 
been  paid  except  through  the  negligence  [or  iraud]  of  the  trustee  of  tiie  property 
of  the  bankrupt],  or  [that  a  specifu  resolution  of  the  creditors  of  the  iMinkro^t 
has  bf'en  passed  to  the  effect  that  his  bankruptcy  [or  the  failure  to  pay  a  dividend 
of  ten  shillings  in  the  pound]  has,  in  their  opinion,  arisen  from  circumstances  for 
which  the  bankrupt  cannot  justly  be  held  resp<msible,  and  that  they  desire  that  an 
order  of  discharge  should  be  granted  to  the  bankrupt],  an  order' of  discharge  is 
hereby  granted. 

[Or  *  And  whereas  the  Court,  having  had  made  to  it  a  representation  of  the 
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creditors  of  the  banknipt,  mode  by  special  resolution  of  the  creditors  passed  at  a 
meeting  of  them  held  at  on  the  day  of  187     ,  duly 

signed  by  the  chairman  thereof,  that  the  bankrupt  has  made  default  in  giving  up 
to  his  creditors  the  property  which  he  is  required  by  the  Bankruptcy  Act,  1869, 
to  give  up  [or  that  a  prosecution  has  been  commenced  against  the  oankrupt  in 
pursuance  of  the  provisions  relating  to  the  punishment  of  fraudulent  debtors  con- 
tained in  the  Debtors  Act,  1869,  in  respect  of  an  offence  alleged  to  have  been 
committed  by  the  bankrupt  against  the  said  Act] :  and  whereas  the  Court,  beinff 
satisfied  of  the  truth  of  the  representation  of  the  creditors  made  by  the  said  speciu 
resolution,  it  is  ordered  that  the  discharge  of  the  bankrupt  be  withheld  altogether 
[or  suspended  until  from  the  date  of  this  orderTj. 

Given  under  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

R^istrar. 


No.  68. 

Notice  to  Creditors  of  a  Banlcrupt,  who  ha»  paid  an  additional  turn  after  eloae  of 
his  Bankruptcy f  making  up  a  dividend  of  10«.  in  the  pound,  that  he  will 
ctpplyfor  an  Order  of  Discharge. 


The  Bankruptcy  Act,  1869. 
In  the  London  Bankruptcy  Court  [or  the  County  Court  of 

,  a  bankrupt. 


holden  Sect  54. 
at  ]. 

In  the  matter  of  ^.  B.  of 
To  the  creditors  of  the  said  bankrupt. 

Take  notice  that  the  bankrupt  will  apply. to  this  Court  on  the  day  of 

187    ,  at  o*clock  in  the  noon,  for  an  order  of  discharge 

on  the  ground  that  he  has  paid  to  his  several  creditors  since  the  close  of  the 

bankruptcy  a  sum,  which  with  the  dividend  of  paid,  makes  up  ten 

shillings  in  the  pound  on  all  the  debts  proved  in  his  bankruptcy. 

Dated  this  day  of  187    . 

Registrar. 


Rules  125 
to  128. 

PractUx^ 
p.  1400. 


No.  69. 
Notice  in  Gazette  of  Order  of  Discharge. 
In  the  London  Bankruptcy  Court  [or  the  County  Court  of 


at  ]. 

In  the  matter  oi  A.  B.  of  ,  a  bankrupt. 

An  order  of  discharge  was  granted  to  A.  B.  of 
bankrupt  on  the  day  of  187    • 


holden  sect  4«. 


Role  05. 
,  who  was  adjudicated  Practice, 

p.  1400. 

Registrar. 


No.  70. 

Notice  in  Gazette  that  a  Creditor  seeks  to  enforce  Payment  of  his  Debt  out  of  the 

Property  of  an  undischarged  Bankrupt, 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect  54, 

at  1.  par.  a. 

Notice — The  sanction  of  this  Court  is  sought  for  the  enforcement  against  Rules  135 
A,  B.,  adindicated  bankrupt  on  the  dav  of  187    ,  of  the  pay-  to  137. 

ment  of  the  balance  remaining  unpaid  of  a  deot  proved  under  his  bankruptcy.   Practice, 
The  bankruptcy  was  closed  on  the  day  of  187    .    All  persons  P-  ^*^- 

who  have  become  creditors  of  this  bankrupt  since  such  day,  and  who  may  desire 
to  show  cause  against  the  granting  of  the  sanction  sought,  should  attend  at  this 
Court  on  the  day  of  187    ,at  o'clock  in  the  noon. 

Registrar. 

223 


APPENDIX    V. 


Sects.  70, 
7». 

RuJe  170. 

Praetift^ 
p.  1332. 


Xo.  71. 

Saii'ch  IVarrant, 

The  BAjiTKRVPTCY  Act,  1869. 

In  tho  I^)niloii  Bankruptcy  Court  [or  the  County  Court  of  hoUa 

at  ]. 

In  the  matter  of  A.  B.  oi  .a  bankrupt. 

Wh(>rea8  by  evidence  duly  taken  upon  oath  it  hath  been  made  to  appMr  to  At 
Court  that  there  vi  reawn  to  suspect  and  believe  that  property  of  the  uSabiiiikEipi 
\A  conceided  in  the  huuife  [or  othtr  place,  dt9cr\bing  it,  as  the  cmte  «m«  fo]  of  ok 
A'.  M.  of  ,  in  the  county  of  ,  such  house  [or  piaee^  not  ^^A^wif^ 

to  the  said  bankrupt. 

These  are  therefore  to  require  you  to  enter  in  the  daytime  into  the  hoow  \tr 
othrr  place y  describing  i/1  of  the  said  X.  JT.,  situate  at  afotesaid,  and  thai 

dili^ntly  to  search  for  the  said  property,  and  if  any  property  of  the  iaid  baakrofC 
shall  be  there  found  by  you  on  such  search,  that  you  seize  the  aame,  to  be  dimffH 
of  and  dealt  with  accordinf^  to  the  provisionB  of  the  said  Act. 

Given  under  the  seal  of  the  Court  this  day  of  187    . 

Bcanstiar. 

To  the  A'.  Y.  officer  of  this  Court 

and  his  a<sist;ints  [or  high  bailiff 
and  others  the  bailiiis  of  this 
Court]. 


SecL  90. 
RulelCtf. 


Xo.  72. 

Warrant  of  Seizure. 

The  Bankuuptcy  Act,  1869. 

In  the  I/ondon  Bankruptcy  Court  [or  the  County  Court  of  hokka 

at  ]. 

In  the  matter  of  A.  B.  ol  ,  a  bankrupt. 

"NVlurias  on  the  day  of  187     ,  an  order  of  adjudication  wa 

made  aj^aiust  the  said  banknipt: — These  are  therefore  to  require  you  forthwith  w 
enter  into  and  upon  the  house  and  hou^xes,  and  other  the  premises  of  the  »a:d 
baukrupt,  and  albo  in  all  other  phice  and  places  belonging  to  the  said  bunkTQ{>( 
where  any  ot  his  goods  and  monies  arc  or  are  reputed  to  be;  and  there  seixe  *il 
the  ready  money,  jewt;ls,  plate,  household  Ktutf,  goods,  merchandise,  books  ot  fc.- 
counts,  and  all  other  tbiuj  " 
necessary  wearing  apparel 
that  belialf. 

And  that  whicli  you  shall  so  seize  you  shall  safely  detain  and  keep  in  your  p«*- 
session  until  you  shall  receive  other  orders  in  writing  for  the  disposul  thereof  tnm 
the  tnistee ;  and  in  vii^e  of  resisUince  or  of  not  having  the  key  or  keys  of  anr 
door  or  lock  of  any  premises  belonging  to  the  said  bankrupt  where  any  of  his 
eoods  ore  or  are  suspected  to  be,  you  shall  break  open,  or  cause  the  same  U>  be 
broken  open  lor  the  better  execution  of  this  warrant. 

Given  under  tlie  seal  of  the  Court  this  day  of  187     . 


ijj:8  whatsoever,  belonging  to  the  said  bankrupt  except  his 
el,  bedding  and  tools,  as  excepted  by  the  said  statute  in 


To  the  X.  r.  officer  of  this  Court, 
and  to  his  assistants  [or  to  the 
high  bailiif  and  others  tlie  baililfs 
of  this  Court]. 


Registrar. 
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No.  73. 

Warrant  against  Debtor  about  to  quit  England^  ^c, 

Thb  Bankruptcy  Act,  1869. 

In  the  J^ondoii  Bankruptcy  Court  [or  the  County  Court  of  holden   Sect  86. 

at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A,  B,  oi  ,  [or  in  the   Rule  177. 

matter  oi  A.  B.oi  ,  a  bankrupt].  Vmctict, 

To  X.  Y.y  officer  of  this  Court  [or  whtre  warrant   issues  from  a  County  v-  IJ****- 
Court,  To  the  high  bailiff  and  others  the  bailiffs  of  the  said  Court]  and  all  peuce 
officers  within  the  jurisdiction  of  the  said  Court,  and  to  the  governor  or  keeper  of 
ihejhere  insert  the  prison^ 

Whereas,  by  evidence  taken  upon  oath,  it  hath  been  made  to  appear  to  the 
satisfaction  of  the  Court,  that  there  is  probable  reason  to  suspect  ana  believe  that 
the  said  ^.  ^.  is  about  to  go  abroad  [or  quit  his  place  of  residence]  with  a  view 
of  avoiding  service  of  this  petition  [or  of  avoiding  appearing  to  this  petition],  [or 
of  avoiding  examination  in  respect  of  his  affairs,  or  otherwise  delaying  or  embar- 
rassing  the  proceedings  in  bankruptcy]. 

[Or  that  there  is  probable  cause  to  suspect  and  believe  that  the  said  A.  B,  is 
about  to  remove  his  goods  or  chattels  with  a  view  of  preventing  or  dela3ring  such 
eoods  or  chattels  being  taken  possession  of  by  the  trustee  of  the  property  of  the 
Bankrupt,  or  that  the  said  A.  B.  has  concealed,  or  is  about  to  conceal  or  destroy 
his  goods  or  chattels,  or  some  of  them,  or  his  books,  documents,  or  writings,  or 
some  or  one  of  them,  which  books,  documents,  or  writings,  or  some  or  one  of  them 
may  be  of  use  to  the  creditors  in  the  course  of  the  bankruptcy  of  the  said  A,  B.'\ 

[Or  whereas  hy  evidence  taken  upon  oath  it  hath  been  made  to  appear  to  the 
satisfaction  of  this  Court  that  the  said  A.  B.  has  removed  certain  of  his  foods 
and  chattels  in  his  possession,  above  the  value  of  five  pounds,  without  the  leave 
of  the  trustees,  that  is  to  say  [here  describe  the  goods  or  chattels']']. 

[Or  that  the  said  A.  B.  did  without  cause  fail  to  attend  at  this  Court  on  the 
day  of  187     ,  for  the  purpose  of  being  examined,  according  to 

the  requirements  of  an  order  of  this  Court  made  on  the  day  of 

187    ,  directing  him  so  to  attend]. 

These  are  therefore  to  require  you,  the  said  [or  high  bailiff,  bailiffs], 

and  others,  to  take  the  said  A,  B.  and  to  deliver  him  to  the  governor  or  keeper 
of  the  above-named  prison,  and  you  the  said  governor  or  keeper  to  receive  the  said 
A,  B.y  and  him  safely  to  keep  in  the  said  prison  until  such  time  as  this  Court  may 
order. 

Given  under  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 
_     Registrar. 

No.  74. 
Subpoena  (London  Bankruptcy  Court), 

YiCTORiA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Sect.  05. 
Ireland,  Queen,  Defender  of  the  Faith,  To  [name  of  witness]  Greeting :   "MVe   Rule  106. 
command  you  that  all  things  set  aside,  and  ceasing  every  excuse,  you  be  and 
appear  in  your  proper  person  before  the  Chief  Judge  of  the  London  Bankruptcy 
Court  at  on  the  day  of  by  of  the  clock 

in  the  noon  of  the  same  day : — [add  where  production  of  documents  required, 

and  also  that  you  bring  with  you  and  produce  at  the  time  and  place  aforesaid 
(here  describe  shortly  the  deeds,  papers.  Utters,  ^c,  you  require  to  be  produced)] 
to  testify  the  truth  according  to  your  knowledge  in  the  matter  of  a  certain  Bank- 
ruptcy retition  [or  Debtor's  Summons,  or  other  matter]  now  in  our  London 
Bankruptcy  Court  aforesaid  presented  by  C.  I),  against  A.  B.  [or  granted  at  the 
instance  of  C.  D.  against  A.  B,,  or  as  the  case  may  be]  on  the  part  of  the  said 
C.  D,  [or  A,  BJ],  and  at  the  aforesaid  day  in  the  said  matter ;  and  hereof  fail  not 
at  your  peril. 

Given  under  the  seal  of  our  London  Bankruptcy  Court  the  day  of 

187    . 

Registrar. 
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SectM. 


Rule  16tf. 

PmctUxt 
p,  ISSS  tt  aeq. 


TiO.    iO. 

Suhpctna  or  Sitmmonn  to  Witne*9  itt  Couftty  Ccmri. 

The  Bankruptcy  Act,  1869. 

In  the  County  Court  of  ,  holden  at 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  ot  ,  [or  in  tkr 

matter  of  ^.  ^.  of  ,  a  bankrupt]. 

To  A',  r.  of 

You  are  hereby  required  to  attend  at  the  Court  House  in  on^ 

day  of  ,  in  the  noon,  to  giro  evidence  in  the  ftbove  matter 

[add  tchere  isstud  at  instance  of  petitioning  creditor  on   behalf   of   C,  D.  d 

,  by  whom  the  said  petition  has  been  presented],  and  then  and  th£R  u 

have  and  produce  [state  any  particular  documents  required] :   hereof  fafl  not  it 

your  peril. 

Dated  this  day  of  187    . 

Bc^istrar. 


Beet  96. 
Rule  lae. 

PnurfCoe, 
1823e<«e9. 


No.   76. 

Summons  under  Sect.  96  (in  a  County  Court). 

Thb  Bankruptcy  Act,  1869. 

In  the  County  Court  of  ,  holden  at  • 

In  the  matter  of  A,  B,  oi  ,  a  bankrupt. 

To  X.  r.  of  . 

You  are  hereby  required  to  attend  at  the  Court  Honse  in  on  the 

day  of  ,  at  o'clock  in  the  noon,  to  giro  eTidenee 

in  the  above  matter  [add  tchere  issued  at  instance  of  petitioning  creditor  on  behalf 
of  C.  D.  of  ,  by  whom  the  said  petition  has  been  presented],  and  tbes 

and  there  to  have  and  produce  [state  any  particftlar  documents  required] :  hereof 
if  Tou  fail,  having  no  lawful  impediment  to  be  then  made  known  to  the  Court, 
ana  allowed  by  it,  the  Court  may  by  warrant  cause  you  to  be  apprehended  and 
brought  up  for  examination. 

Dated  the  day  of  187    . 

Registrar. 


No.  77. 

Order  setting  aside  Pay,  Pension^  ^r.,  under  Sect,  89. 

The  Bankruptcy  Act,  1869. 

Sect  89.  In  the  liondon  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

Rule  180.  In  the  mattor  of  ^.  i?.  of  ,  a  bankrupt. 

PractUxt  Whereas  it  appears  to  the  Court  that  the  said  bankrupt  is  [or  has  been,  ken 

p.  1378.  state  what  the  baukrupt  is  or  has  Arrw],  and  as  such  is  in  the  enjoyment  of  the 

annual  pay  [or  half -pay  or  salary  or  emoluments]  of  pounds,  [or  pension, 

or  compensation,  of  pounds,  granted  by  the  Commissioners  of   Ha 

Majesty's  Treasury] ;  and  whereas  upon  the  application  of  G.  H.ot  ,  the 

trustee  of  the  property  of  the  banknipt,  it  appears  to  the  Court  just  and  reason- 
able that  the  annual  sum  of  pounds,  portion  of  the  said  pay  [or  as  the 
case  may  be]y  ou^bt  to  be  paid  to  the  said  trustee  during  the  bankruptcy  and  after 
the  close  of  the  bankruptcy  to  the  registrar  of  this  Court,  in  order  that  the  same 
may  be  applied  in  payment  of  the  debts  of  the  said  bankrupt,  and  that  such  pav- 
ment  ought  to  be  paid  out  of  the  first  monies  which  shall  be  due  after  t^ 
day  of  187  ,  and  be  continued  until  this  Court  shall  make 
order  to  the  contrary:  it  is  ordered,  subject  to  the  consent  of  [here  insert  the 
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official  title  of  the  chief  officer  of  the  departinent  tinder  ichich  the  pay.half-jHiy^ 
talaryy  enholument,  petision^  or  compettsation^  is  enjoyed^  that  such  portion  of  the 
[^here  insert  pay^  half  pay  ^  &c.]  shall  he  paid  to  the  trustee  accordingly. 
Given  under  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

Registrar. 
I  consent  to  the  ahove  order. 
Dated  this  day  of  187    . 

F.  jr.,  Secretary  of  State 
for  [or  as  the  ease  may  be"]. 


No.  78. 

Notice  to  Bankrupt  under  Sect.  90. 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Sect  90. 

at  ]. 

In  the  matter  of  ^.  ^.  of  ,  a  hankrupt.  Rule  181. 

To  A.  B.  ihwtice. 

Take  notice  that  I  intend  to  apply  to  this  Court  on  the  day  of  p.  is7v. 

187    ,  at  o*clock  in  the  noon,  for  an  order  under  section  90  of 

the  said  Act,  for  the  payment  of  a  part  of  your  salary  or  income  to  me  as  trustee 
for  the  benefit  of  the  creditors  under  your  bankruptcy. 
Dated  this  day  of  187    . 

G.  H.y  Trustee. 


No.  79. 

Order  setting  aside  Salary  or  Income  under  Sect,  90. 

Thb  Bankkuptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden   Beet  90. 

at  ]. 

In  the  matter  of  ^.  j9.  of  ,  a  bankrupt.  Rule  18L 

Whereas  it  having  been  made  to  appear  to  this  Court  that  the  bankrupt  is  in   Pnuties, 
the  receipt  of  a  salary  [or  income]  of  about  pounds,  as  [here  set  firth  the   V-  ^879. 

circumstances  under  which  the  salary  or  income  is  received] :  And  whereas  upon 
the  application  of  the  trustee  of  the  property  of  the  bankrupt,  and  upon  hearing 
the  bankrupt,  it  appears  to  the  Court  iust  and  reasonable  that  the  annual  sum  m 
pounds,  portion  of  the  said  salary  [or  income]  ought  to  be  paid  by  the 
bankrupt  by  monthly  [or  Quarterly]  payment  [according  as  the  bankrupt  receives 
his  salary  or  income ^  to  the  trustee  during  the  bankruptcy,  and  after  &e  dose  of 
the  bankruptcy  to  tne  registrar  of  this  Court,  in  order  that  the  same  may  be 
applied  in  payment  of  the  debts  of  the  said  bankrupt,  and  that  the  first  of  such 
payments  ought  to  be  made  by  the  bankrupt  on  the  day  of 

187  ,  and  be  continued  monthly  [or  quarterly]  until  this  Court  shall  make  order 
to  the  contrary :  it  is  ordered  that  the  said  sum  shall  be  paid  by  the  bankrupt  in 
manner  aforesaid  out  of  his  said  salary  [^or  income! 

Given  under  tibie  seal  of  the  Court  this  day  of  ,  187    • 

By  the  Court, 

Registrar. 
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8eeta.  28, 
120. 

p.  1400. 


No.  80. 
Application  for  Enforcement  of  Provision  in  «  CompoHiion, 
The  Bankruptcy  Act,  1869. 
In  the  I/ondon  Bankruptcy  Court  [or  the  County  Court  of 


h(dda 


at  ]. 

In  the  matter  of  a  composition  made  by  ^.  ^.  of 

I,  F.  M.,oi  ,  do  apply  to  this  Court  for  an  order  for  the  enfoitciDni 

of  the  provisions  of  the  said  composition  against  ^  on  the  grouadiiel 

forth  in  the  annexed  affidavit. 

Dated  this  day  of  187     . 

F.M. 


Sect.  28, 
126. 

Procfice, 
p.  1400. 


No.  81. 

jiJUdavit  in  support  of  Application  for  Enforcemettt  of  Jh'ovieiont  of » 

Composition  under  Sect.  28  or  126. 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holcki 

at  ]. 

In  the  matter  of  a  composition  made  by  ^.  j&.  of 
I,  ^.  if.,  of  ,  make  oath  and  say : — 

1.  That  I  am  interested  in  the  said  composition,  having  proved  mv  debtai  a 
creditor  of  the  said  A.  B.  [or  as  the  ease  may  5f]. 

2.  That  [one  of]  the  promions  of  the  said  composition  ia  [or  are]  that  ^ker* 
»et  it  or  them  out],  '' 

3.  That  has  failed  to  comply  inth  the  said  provisioiLB  for  metkenn 
may  b€\ 

Sworn  at,  &c.  jp  jf, 


Sects.  28, 
126. 

Pmctiot 
p,  1400. 


No.  82. 
Ordtr  for  Enforcement  of  Jhrovisions  in  a  Cofnpcaitiofi. 
The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holdei 

at  ]. 

In  the  matter  of  a  composition  made  by  ,^4.  ^.  of 

Upon  hearing  the  application  of  F.  M.  of  ,  a  person  interested  in  tke 

said  composition,  and  reading  the  affidavit  of  [here  intent  evicUfteeX  the  Court 
being  of  opinion  that  the  provisions  of  the  said  composition  mentioned  in  the 
said  affidavit  should  be  enforced,  it  is  ordered  that  [here  insert  order^. 

Given  under  the  seal  of  the  Court  this  day  of  187     . 

By  the  Court, 

To  Registrar. 

Take  notice  that  unless  you  obey  the  directions  contained  in  tliis  ^er,  yon 
will  be  deemed  to  have  committed  a  contempt  of  Court. 
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at 


No.  83. 
Application  by  Trustee  for  Committal  of  Bankrupt  or  other  Fenon, 

The  Bankruptcy  Act,  1869. 

In  the  Jyondon  Banla^ptcy  Court  [or  the  County  Court  of  holden   Sect  19. 

]•  _     .  Procttop, 

p.  1S89. 


In  the  matter  of  ^.  ^.  of  ,  a  bankrupt. 

I,  the  trustee  of  the  property  of  the  said  bankrupt  [or  as  the  ease  may  ^],  do 
apply  to  this  Court  for  an  order  of  committal  for  contempt  of  this  Court  agunst 
the  said  bankrupt  [or  L.  M.^  ],  on  the  ground  set  forth  in  the  annexed 

affidarit. 

Dated  this  day  of  187    . 

O,  JJ.,  Trustee. 


No.  84. 

Affidavit  in  Support  of  Application  for  Committal  of  Bankrtipt  for  Contempt 

undtrr  Sect.  19. 


The  Bankkuptcy  Act,  1869. 


187    ,  at  [or  to  wait  on  me  at  my 

187    ],  the  attending  such  meeting  [or 
ipon  him  by  the  nineteenth  section  of  the 


In  the  London  Bankruptcy  Court  [or  the  County  Court  of 
at  ]. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt. 

I,  0.  H.f  the  trustee  of  the  property  of  the  said  bankrupt,  make  oath  and 
say: — 

1.  That  the  said  bankrupt  did  wilfully  fail  to  produce  to  the  first  meeting  of 
bis  creditors,  held  on  the  day  of  187  ,  at  ,  the  state- 
ment of  his  affairs,  the  production  of  such  statement  being  a  duty  imposed  upon 
him  by  the  nineteenth  section  of  the  said  Act,  and  by  the  Rules  of  Court. 

[or  1.  That  the  said  bankrupt  did  attend  at  the  first  meeting  of  his  creditors 
held  on  the  day  of  187    ,  at  ,  and  wilfully  refused  to 

submit  tp  be  examined  at  such  meeting  in  respect  of  his  property  [or  his  credi- 
tors], the  submitting  to  examination  being  a  duty  imposed  upon  him  by  the  nine- 
teenth section  of  the  said  Act.] 

{1.  That  the  said  bankrupt  did  wilfully  fail  to  attend  a  meeting  of  his  creditors 
d  on  the  day  of  187    .at 

office  on  the  dav  of  v 

waiting  on  me]  being  a  auty  imposed  upon  him  by 
said  Act. 

[or  1.  That  the  said  bankrupt  has  wilfully  failed  to  execute  [here  describe  the 
deed,  #c.,  that  he  has  failed  to  executelihe  execution  of  such  deed  when  required 
by  me  being  a  duty  imposed  upon  himoy  the  nineteenth  section  of  the  said  Act 

2.  [That  the  said  bankrupt  was  on  the  day  of  187  ,  duly 
senrea  with  a  notice,  a  copy  of  which  is  hereunto  annexed,  by  leaving  the  same  at 
his  usual  place  of  residence,  requiring  him  to  attend  the  said  meeting],  [or  to 
execute  the  aboTe- mentioned  deed,  ^r.j 

[or  1.  That  the  said  bankrupt  has  wilfully  failed  to  perform  the  duty  imposed 
upon  him  by  the  nineteenth  section  of  the  said  Act  of  [here  insert  any  act  he  has 
been  required  to  do  by  any  special  order  of  the  Court,  stating  the  day  on  which 
the  order  was  made.'] 

2.  That  the  said  bankrupt  was  duly  served  with  a  copy  of  such  order  by  leaving 
the  same  at  his  usual  place  of  residence  on  the  day  of  187    . 

[or  1.  That  the  saia  bankrupt  has  failed  to  deliver  up  possession  of  [here  state 
the  property  he  has  failed  to  deliver  up],  which  property  is  divisible  amongst  his 
creditors  under  the  said  Act,  and  which  said  property  was  [or  is]  in  his  possession 
or  control,  he  having  been  required  by  me  to  deliver  up  the  said  property  oy  notice, 
a  copy  of  which  is  hereunto  annexed,  and  which  notice  was  duly  servea  upon  him 
on  the  day  of  187    »  at  his  usual  place  of  renaence.] 

Sworn  at,  &c.  O.  S. 
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Sect  0S. 
PracHoef 


No.  85. 
Affidavit  of  Tnuitee  uftder  Sect.  93. 
The  Bankruptcy  Act,  1869. 
In  the  LomUm  Bankruptcy  Court  [or  the  County  Ck>urt  of  hoUei 

M  J. 

In  the  matter  of  A.  B.  oi  ,  a  bankrupt. 

I,  G.  JJ.,  the  trustee  of  the  property  of  the  said  bankrupt,  make  oatii  oi 
Bay: —  '^ 

1.  That  I  believe  that  L.  M.  of  ,  hath  in  hiB  possession  or  pov«« 
[here  set  out  the  cnpacity  in  which  the  persoft  stands  to  the  bankrHptXeol^ 
monies  [and  securities]  belonging  to  the  bankrupt,  that  is  to  say  [here  w/*Mrf  md 
describe  the  particular  monies  and  securities']. 

2.  That  on  the  day  of  187  ,  I  did  apply  perBonalW  to  ^ 
said  L.  M.  to  pay  and  deliver  to  rae  the  said  monies  and  securities,  and 'tint  k 
did  not  then,  nor  has  he  since  paid  or  delivered  to  me  the  same  [or  That  I,  oa  tte 

day  of  ,  posted  a  letter  to  the  said  X.  J!f.,  addressed  to' him  M 

,  calling  upon  him  to,  &c.,  and  that  on  the  day  of 

187    ,1  posted  another  letter,  by  which  I  again  called  upon  him  to  &c.  and  ihtf 
he  has  faia»d  to  pay  and  deliver  the  same].  '       "' 

3.  That  I  firmly  believe  that  the  said  L.  M.  \s  not  entitled  bv  law  to  retm 
such  monies  [and  securities]  as  against  the  bankrupt  or  agaimst  me  as  the  trosw 
of  the  property  of  the  bankrupt. 

Sworn  at,  &c.  q  jf 


Sect  28. 

Praeties^ 
p.  1400. 


No.  86. 

Affidavit  of  Person  interested  in  a  Composition  for  CommittaL 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holds 

at  ]. 

In  the  matter  of  a  composition  made  hy  A,  B.  ol 
I,  F.  M.f  of  ,  make  oath  and  say  : — 

1.  That  was  by  an  order  of  this  Court  made  on  the  diyof 

187     ,  ordered  to  [hrrc  set  out  the  order\ 

2.  That  a  copy  of  the  said  order  was  duly  served  on  the  said 

3.  That  the  said  has  failed  to  obey  such  order. 

Sworn  at,  &c.  j?  jf^ 


Sect  98. 
p,  1839. 


No.  87. 

Notice  of  Application  for  Committal  under  Sect.  19. 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holdea 

at  ]. 

In  the  matter  of  A.  B.  oi  ,  a  bankrupt. 

To  the  said  bankrupt. 

Take  notice  that  the  tnistee  of  the  property  of  the  said  bankrupt  will  on  the 
day  of  187     ,  at  o'clock  in  the  noon,  apply  to 

this  Court  for  an  order  for  your  committal  to  prison  for  contempt  of  this  Court, 
you  havinc:  failed  to  perform  the  duty  imposed  on  you  by  the  mneteenth  section 
of  the  said  Act  [heir  set  out  the  duty  he  has  failed  to  perform].  And  further 
take  notice  that  you  are  required  to  attend  the  Court  on  such  day  at  the  hour 
before  stated  to  show  cause  why  an  order  for  your  committal  should  not  be  waHo 

Dated  this  day  of  187     . 

Begistrar. 
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No.  88. 

Notice  of  Application  for  Committal  under  Sect.  93. 

Thb  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt. 

To  [here  insert  name^  address,  and  description  of  the  person  to  whom  the  notice 
is  to  be  sent']. 

Take  notice  that  the  trustee  of  the  property  of  the  said  bankrupt  will  on  the 
day  of  187    ,  at  o'clock  in  the  noon,  apply  to 

this  Court  for  an  order  for  your  committal  to  prison  for  contempt  of  this  Court, 
you  havine  failed  to  pay  and  deliver  to  him  certain  monies  [and  securities]  belong- 
ing to  the  oankrupt  in  your  possession  or  power  as  [here  state  whether  as  treasurer, 
banker,  ^r.,]  that  is  to  say  (here  set  out  and  describe  the  particular  monies  and 
securities'].  And  further  take  notice  that  you  are  required  to  attend  the  Court  on 
such  day  at  the  hour  before  stated  to  show  cause  why  an  order  for  your  committal 
should  not  be  made. 

Dated  this  day  of  187    . 

Registrar. 


Sect  08. 

Practice, 
p.  1377. 


No.  89. 

Notice  of  Application  for  Committal  under  Sects.  28,  126. 

Thb  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

In  the  matter  of  a  composition  made  by  ^.  ^.  of 

To 

Take  notice  that  C.  D.  of  ,  will  on  the  day  of  187    , 

at  o'clock  in  the  noon,  apply  to  this  Court  for  an  order  for  your 

committal  to  prison  for  contempt  of  this  Court,  you  having  disobeyed  the  order  of 
this  Court  made  on  the  day  of  187     ,  [here  set  out  order].     And 

further  take  notice  that  you  are  required  to  attend  the  Court  on  such  day  at  the 
hour  before  stated,  to  show  cause  why  an  order  for  your  committal  should  not  be 
made. 

Dated  this  day  of  187    . 

Registrar. 


Sects.  28 
126. 

Proctioe, 
p.  1400. 


No.  90. 

Order  of  Committal  under  Sect.  19. 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt. 

Upon  the  application  of  the  trustee  of  the  property  of  the  bankrupt,  and  npon 
hearing  the  bankrupt  [or  if  he  does  not  appear,  reading  the  affidavit  of  [here  insert 
name  and  description  of  person  by  whom  the  notice  to  show  cause  was  served]  and 
npon  reading  the  affidavit  of  [enter  evidence]],  the  Court  being  of  opinion  that  the 
bankmpt  has  been  ^ilty  of  a  contempt  of  this  Court  by  having  failed  to  [here 
follow  the  notice],  it  is  ordered  that  the  said  bankrupt  do  stand  committed  to 
[here  insert  prison]  for  his  said  contempt. 

Given  under  the  seal  of  the  Court  this  day  of  ,  187    . 

By  the  Court, 

Registrar. 
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Sect  19. 

Practice^ 
p.  1339. 


APPEXDIX    V. 


Sect.  M. 

Pmctire, 
p.U77. 


No.  91. 
Ordf-r  of  Committal  under  Sref.  93. 
Tub  Bankruptcy  Act,  18G9. 
In  tlie  London  Bankruptcy  Court  [or  the  County  Court  of  holds 

•t  ] 

In  the  matter  of  A.  B.  oi  ,  a  bankrupt. 

Upon  the  application  of  the  trustee  of  the  property  of  the  bankrapt,  and  npa 
heonnji:  L.  M.  [or^  if  L.  M.  doe*  not  appear ^  reading  the  affidarit  ot\ktrt  iuat 
name  and  description  of  person  by  whom  the  notice  to  thow  cause  was  »erted\  nd 
upon  reading  the  affidavit  of  [enter  evidence']]^  the  Court  being  of  opiaioi  tint 
L.  M.  has  been  guilty  of  a  contempt  of  this  Court  by  haring  fuled  to  paj  ni 
deliver  to  the  said  trustee  certain  monies  [and  securitiea]  [here  follow  ike  mHiei^ 
and  that  the  said  L,  M.  do  stand  committed  to  [here  ituert  prisoH"]  for  his  md 
contempt. 

Given  under  the  seal  of  the  Court  this  day  of  187     . 

By  the  Court, 

Kegistnr. 


Srrtn.  2S, 
I2rt. 

i'rnr/icr, 
p.  1400. 


hokki 


No.  92. 

Order  of  Committal  under  Sect.  28  or  120. 

Tub  Bankrvptcy  Act,  1869. 

In  the  I^nd<m  Bankruptcy  Court  [or  the  County  Court  of 
at  ]. 

In  the  matter  of  A.  B.  ot  ,  a  bankrupt  [or,  where  bankruptcy  anmnUei 

or  proceeding  under  tStrt.  126,  In  the  matter  of  a  comprv^ition  made  hj  A.  B, 
of  1. 

Whereas  by  an  order  of  this  Court  made  on  the  day  of  187   i 

[here  recite  the  order].     Now  upon  the  application  of  C.  x).  of  ,  and 

upon  hearing  A.  B.  {or  att  the  cane  may  bc)^  [or,  if  he  doet  not  appear,  BoadiBg 
the  affidavit  of  [here  insert  natne  and  description  of  person  by  whom  the  order  vm 
served  on  A.  B.],  and  upon  reading  the  affidavit  of  [enter  evidence']'],  the  Court 
being  of  opinion  that  the  said  A.  B.  has  been  guilty  of  a  contempt  of  this  Court 
by  his  disooedience  of  the  said  order,  it  is  ordered  that  the  said  A.  B,  do  stand 
committtHi  to  [here  innert  prison]  for  his  said  contempt. 

Given  under  the  seal  of  the  Court  tliis  day  of  187     . 

By  the  Court, 

Registrar. 


B«»«*ts,  10,  28, 
0;i,  126. 

p.  1330. 


No.  03. 
IVarrant  of  Committal  for  Contempt. 

In  the  Ixmdon  Bankruptcy  Court  [or  the  County  Court  of  holdea 

at  ]. 

In  the  matter  of  A.  B.oi  ,  a  bankrupt. 

To  A',  r.,  officer  of  this  Court  [or,  where  warrant  issues  from  a  County  C'/»rf, 
To  the  High  Bailiff  and  others  the  Bailiffs  of  the  said  Court]  and  to  the  GoTcnor 
or  Keeper  of  the  [here  innert  the  prison]. 

Whereas  by  an  order  of  this  Court  bearing  date  the  day  of 

187      ,  it  is  ordered  that  the  said  bankrupt  [or  L.  M.  of  ']  should  stand 

committed  for  contempt  of  this  Court. 

These  are  therefore  to  require  you  the  said  X.  Y.  [or  hisrh  bailiffs,  bailiffs],  and 
others,  to  take  the  said  A.  B.  [or  L.  M.]  and  to  deliver  him  to  the  governor  or 
keeper  of  the  above-named  prison,  and  you  the  said  governor  or  keeper  to  receite 
the  said  A.  B.,  and  him  safely  to  k(>ep  in  the  said  prison  until  such  time  as  this 
Court  shall  order. 

Given  under  the  seal  of  the  Court  this  day  of  187     . 

By  the  Court, 

Ki'gistnir. 
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No.  94. 

Order  for  DUeharge  from  Cuttody  on  Contempt, 

The  Bankruptcy  Act,  1869. 


In  the  London  Bankruptcy  Court  [or  the  County  Court  of 
at  ]. 

In  the  matter  of  A.  B.  of  ,  a  hankrupt 

Upon  application  made  this  diay  of  for  A.  JB,,  who  mu  com- 

mitted to  prison  for  contempt  by  order  of  this  Court,  dated  the  day  of 

187  ,  and  upon  reading  his  affidavit  showing  that  he  has  cleared  [or  is 
desirous  of  clearing]  his  contempt  and  has  paid  the  costs  occasioned  thereby,  and 
upon  hearing  the  trustee,  [or  C.  D.  of  1,  it  is  ordered  that  the  governor 

or  keeper  of  [here  insert  name  of  prison"]  do  discharge  the  said  A.  B,  out  of  his 
custody,  as  to  the  said  contempt. 

Given  under  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

Registrar. 


holden   pmoict, 

p.  1S89. 


No.  95. 

Warrant  to  Apprehend  a  Person  Summoned  under  Sect,  96. 

The  Bankbuptcy  Act,  1869. 


In  the  London  Bankruptcy  Court  [or  the  County  Court  of 

at  ]. 

In  the  matter  of  ^.  ^.  of  ,  a  bankrupt. 

To  X.  Y.y  and  his  assistants  of  this  Court  [or  where  warrant  issues  from 
County  Court,  To  the  High  Bailiff  and  others  the  Bailiffs  of  the  said  Court]. 

Whereas  by  summons  or  subpccna  dated  the  day  of  187    , 

and  directed  to  the  said  A.  B.  [or  to  F.  M.  of  },  he  was  required  per- 

sonally to  be  and  appear  on  the  day  of  instant,  at  o'clock 

in  the  noon  at  this  Court,  to  be  examined;  and  which  said  summons  or 

subpoena  was  afterwards,  on  the  day  of  187     ,  as  hath  been 

proved  upon  oath,  duly  served  upon  the  said  ^    ,  and  a  reasonable  sum  was 

tendered  mm  for  his  expenses.    And  whereas  the  said  havine  no  lawful 

impediment  made  known  to  or  allowed  by  this  Court  hath  not  appearea  before  me 
as  oy  the  said  summons  or  subpcena  he  was  required,  but  therein  has  wholly  made 
default.  These  are  therefore  to  will,  require,  and  authorise  you  and  every  of  you 
to  whom  this  warrant  is  directed,  immediately  upon  receipt  hereof,  to  take  the  said 
and  bring  him  before  this  Court  on  the  day  of  ,  in 

order  to  his  bcdng  examined  as  aforesaid,  and  for  your  so  doing  this  shall  be  your 
sufficient  warrant. 

Given  under  the  seal  of  the  Court  this  day  of  187    . 

By  the  Court, 

Begistrar. 

No.  96. 

Order  to  Fostmaster'Oeneral, 

The  Baitkbuptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

In  the  matter  of  ^.  j9.  of  ,  a  bankrupt. 

Upon  the  application  of  O.  if.  of  ,  the  trustee  of  the  property  of  the 

above  bankrupt,  it  is  ordered  that  for  a  period  of  three  months  from  [here  insert 
the  date  of  the  order  of  at^udicatum]  all  post  lettera  directed  or  addressed  to  the 
said  bankrupt  at  [here  insert  only  the  place  or  places  of  which  the  bankrupt  is 
described  m  such  order  of  a^udication]  shall  be  re-directed,  sent,  or  delivered  by 
the  Postmaster-General  or  oUier  officers  acting  under  him  to  the  said  trustee  at 
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holden   Sect  24. 


Pmetics, 
p.  1875. 


Sect  52. 

Practicr^ 
p.  1833. 
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,  and  that  a  scaled  duplicate  of  this  order  be  forthwitli  trmnsmitied  bj 
the  trustee  to  the  Postmaster- General,  or  officers  acting  under  him. 
Given  onder  the  seal  of  the  Court  this  day  of  187     . 

By  the  Court, 
Eegistitr. 


PradUx, 
p.  1SS9. 


No.  97. 

Certificate  to  Speaker  of  the  House  of  Commons  under  Sect.  122. 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  bolda 

at  ]. 

In  the  matter  of  ^.  5.  of  ,  a  bankrupt. 

It  is  hereby  certified  by  this  Court  to  the  Ri^ht  Honourable  the  Speaker  cf 
the  House  of  Commons,  that  the  said  A.  B.,  being  a  Member  of  the  Commooi 
House  of  Parliament,  was  by  and  under  an  order  of  adjudication  made  by  tbii 
Court  on  the  day  of  187    ,  adjudged  a  bankrupt.     Andthit 

although  one  year  has  expired  since  the  date  of  the  said  order  of  adjudication  wm 
made,  the  said  order  of  aa  judication  hath  not  been  annulled,  nor  hare  the  debt»  of 
the  creditors  who  proved  debts  under  the  bankruptcy  been  fully  paid  or  satisfied. 
Certified  under  the  seal  of  the  Court  this  day  of  187     . 

By  the  Court, 

Kegistrar. 


Prfictice^ 
jip.  1810—11. 


No.  98. 

Order  to  Sumnwn  a  Common  Jury, 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court. 

In  the  matter  of 
Upon  motion  this  day  made,  &c. 

It  is  ordered  that  the  sheriff  do  summon  a  sufficient  number  of  common  furoR 

for  the  trial  of  a  certain  question  [or  certain  questions]  of  fact,  to  be  tried  tefore 

the  Chief  Judge,  in  his  Court,  at  ,  in  the  county  of  Middlesex,  on  the 

day  of  18     ,  at  of  the  elock  in  the  forenoon  precL^Ir. 

And  it  is  ordered  that  the  said  sheriff  do  attend  with  the  said  jurors  accordingly. 


Pmr/ice, 
pp.  1310—11 


No.  99. 
Order  for  a  Special  Jury. 
The  Baxkruptcy  Act,  1869. 

In  the  matter  of 

Upon  motion  this  day  made,  &c. 

It  is  ordered  that,  at  the  expense  of  the  plaintiff  ^or  defendant,  or  petitioner, 
or  respondent]  in  the  first  instance,  forty- eight  special  jurors  be  nominated  i'V 
ballot  out  of  the  special   jurors'  list  for  the  coimty  of  ,  of  pers«>ns 

qualified  to  serve  on  special  juries  for  the  said  county,  and  be  reduc«i  before  the 
under  sheriff  of  the  said  county ;  and  that  twelve  of  them  be  struck  out  by  each 
party,  and  that  the  names  of  the  remaining  twenty-four  be  placed  on  a  panel 
for  the  trial  of  a  certain  question  [or  certain  questions]  of  fact  [or  as  to  the 
amount  of  damages  sustained  by  ]  in  this  cause  [or  matter],  and  that 

the  said  sheriff  of  the  said  county  do  cause  the  said  twenty-four  jurors  to  be 
summoned  to  attend  at  the  said  trial,  on,  &c.  [as  in  preceding  form\  and  that 
the  said  sheriff  do  also  summon  twelve  common  jurors  to  attend  at  the  said  trial 
on  the  day  and  at  the  time  and  place  aforesaid.  And  it  is  ordered  that  the  said 
sheriff  and  the  said  jurors  do  attend  acconlingly. 

N.B. — If  special  jurt/y  obtained  on  the  application  of  either  party ^  icitkoHt  tkf 
special  direction  of  the  Courts  leave  out  the  word*  **  in  the  first  instoHcg.*^ 

234 


BiNKAnPTCT    FOaXS. 


The  Bankbcptcit  Act,  1869, 


You  ihall  well  and  truly  keep  tbie  juiy  in  some  piiTate  and  conTGnieDt  place,   i 
nitboDt  meat,  drink,  or  me  (candle-lieht  excepted).    You  ahsll  not  saSir  an;  I 
Mraon  to  ipeak  to  them,  neither  atiBlf  you  ipeak  to  them  jouraeU,  inthaut 
leaTe  of  the  Court,  except  to  aik  them  if  thej  tra  egreed  on  tbar  verdict. 


Rbgutzk  of  BANmsuFTs  in 

No.  101. 
tbe  London  Bankkuttcv  CoritT. 
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No.  102. 
N  BiMiK  to  be  kept  by  Chief  Begietran  of  the  Losdun   i 
y  Court,  and  Ucgtslnin  of  the  Connty  Courts.  j 


APFBfDa   Y. 


No.  lOS. 


r,itrtirr,        Dbbtok^s  Srmfoys  Book  to  be  kept  bj  die  Chief ^ 

p.  12K. '  Bankruptcy  Court  or  a  BegiaUar  of  a  Coalj 


Bepslnr  bt^  Loite 


Debtor. 


Creditor. 


When  Filed. 


RenttoC 


No.  104.— EsTATB  Book. 
(Fntformd.) 


1870.   March  14 


20 


30 


Dr.  Received  cuh  on  bankrupt's 
desic  ..... 

„  Received  balance  on  bank- 
rupt's deiMwit  account 


Cr.    Paid  into  bank  account 


Dr.  Received  arrears  of 
rent  due  by  Ja«. 
Johnutone ' .    .  £25    0    0 

,,  Half-year's  rent  to 
Christinas  fipom 
do.      .        .        .  17  10    0 

„     Do.  from  William 

George  for  shop  .  27  10    0 

„  Do.  from  John  Wil- 
liams for  cellar  .500 


Cr.    Paid  into  bank 


Dr.    Received  from  John 
Thompson    debt 
due  by  him        .  75  16    8 
Received  fh)mWm. 
Jones,  do.  .        .526 


i> 


Cr.    Paid  into  bank 


tm  lu  2 


state  of  State  of 

Bank        t    Truster's 
Acooiint        Accoiuit. 


£    f.   cf. 


£    *.  d. 

S    0    0 
39  14    6 


40    0    0 


£44  14    6 
40    0    0 


£4  14    6 


75    0    0 


j    £79  14    6 
75    0    0         75    0    0 


£115    0    0 


£4  14    6 


■ 

80  19    2 

80    0    0 

£85  13    8 
80    0    0 

£195    0    0 

£5  13    8 

BAXKKUPTCY   FORMS. 


Dates. 


1870.   March  31 


ft 


** 


»» 


n 


tt 


tt 


*t 


tt 


*> 


tt 


tt 


»t 


April  3 


It 


tt     W 


„     30 


May    2 


June   1 


tt 


Receiiits  or  Payments. 


Dr.  Receive*!  proceeds  of  house- 
Iiohl  furniture  sold  by  J. 
Williams,  auctioneer 


Cr.    Paid  into  liank 


Dr.    Received  dividends 

on    gas     shares 

myable  at  Lady 

bay,  1870  .        .£300 
Cr,    Price  of  gas  sluires 

sold  .        .        .126    0    0 


Cr.    Paid  into  bank      . 


Dr.  Received  from  Thomas 
Tliomson,  amount  of  debt 
<lue  by  him 


Cr.    Paid  into  Imnk      . 


Dr.    Received  per  draft  on  bank 
account      .... 


Cr.    Paid  to  account  of  allowance 
to  bankrupt 


Dr.    Receive<l  ])er  draft  on  Innk 
account     .... 


Cr.    Paid  rates  and  taxes    • 


Dr.    Itc<>eive<l  per  draft  on  bank 
account     .... 


Cr.    Paid  allowance  to 

liankrupt    .        .  13  12    0 
„     Tjaw  exi  lenses  and 
miscellaneons 
charges       .        .  16  12    0 


Balance  In  bank  at  14  June,  1870  (date  of  audit), 
exclusive  of  interest  from  ctmmiencement  of  ac- 
count, to  be  ascertained  at  the  end  of  the  year 

Balance  in  the  trustee's  hands  at  14  June,  1870   .    . 
Add  balance  in  bank  as  above 

Total  balance  of  assets  realised  in  favour  of  the 
estate,  as  at  14  June,  1870        .... 


State  of 
Bank 
Account. 


&    9.   d. 


£195    0    0 
150    8    4 


345    8    4 


126    0    0 


15 

0 

0 

£486 

8 

4 

20 

0 

0 

£466    8    4 


10 

0 

0 

456 

8 

4 

£456 
30 

8 
0 

4 

0 

426    8    4 


426    8    4 


State  of 

Trustee's 

Account 


£    8.  d. 


150    8    4 


£156    2    0 
160    8    4 


6  13    8 


129    0    0 


184  13    8 
126    0    0 


£8  13    8 


8  2 

4 

16  16 
15  0 

0 
0 

£1  16 

0 

20  0 

0 

£21  16 

0 

20  0 

0 

1  16 

0 

10  0 

0 

11  16 
0  6 

0 
0 

£2  10 

0 

30  0 

0 

32  10    0 


30    4    0 


2    6    0 
426    8    4 


£428  14    4 


(Signed) 


G.  ff.f  TruMtee, 
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BANKRUPTCY    FORMS. 

No.  106. 

Petitlwi  widfr  Sections  125,  126. 

The  BANKBrPTCY  Act,  1869. 

To  the  London  BankrnptcT  Court  [or  the  County  Court  of  holden  Pradice^ 

at  1.  '  p.  U--WL 

The  humble  petition  of  A.  //.,  of,  &c. 
Showeth, 

That  jour  petitioner  alleees  that  he  is  unable  to  pay  his  debts,  and  is 
desirous  of  instituting  proceedings  for  liquidation  of  his  affairs  by  arrangement  or 
composition  with  his  creditors,  and  hereby  submits  to  the  jurisdiction  of  this 
Court  in  the  matter  of  such  proceedings.  (Ifi  the  case  of  a  trader ^  add  **  and 
lliat  your  petitioner  estimates  the  amount  of  tne  debts  owing  by  him  to  his  credi- 
tors at  £  "). 

\Add  where  petition  presented  to  a  Conuttf  Court,  That  your  petitioner  does  not 
reside  or  carry  on  business  within  the  district  of  the  London  Bankruptcy  Court.] 
Your  petitioner  therefore  prays  that  notices  convening  such  general 
meeting  or  meetings  of  his  creditors  as  may  be  necessary  to  be 
given  by  him  during  the  course  of  such  proceedings  may  be  sent  in 
the  prescribed  mnnner  and  that  such  resolution  or  resolutions  as 
his  creditors  may  lawfully  pass  in  the  course  of  such  proceedings, 
and  as  may  remiire  registration,  may  be  duly  registered  by  uie 
registrar  of  the  fcourt. 
And  your  petitioner  shall  ever  pray,  &c. 

A,  Ji. 
Signed  by  the  petitioner,  A.  B.,  on 
the  day  of  »  18      , 

in  the  presence  of 

Begintrar 

or 
Attonieij,        (Address.) 
Jf  the  petition  be  by  partners  niter  the  form  accordingly. 


No.  107. 

AJidavit  in  support  of  Petition  under  Sections  126,  126. 

The  Baxkbuptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  rmdire^ 

8t  ].  P'  H2Z. 

I,  A.  B.  of  make  oath  and  say,  as  follows : — 

I  am  the  [or  one  of  the]  petitioner  [or  petitioners]  named  in  the  petition  here- 
unto annexed. 

I  Terily  believe  that  it  will  be  most  convenient  to  the  creditors  whose  debts 
exceed  ten  pounds  that  the  general  meeting  should  be  held  at 

Sworn  at  .  A,  B, 

Where  an  Attorney  is  employed  add  the  following  Certificate. 

I  certify  my  belief  that  it  wiU  be  most  conyenient  to  the  creditors  of  the  peti- 
tioner that  the  general  meeting  should  be  held  at  [as  above]. 

C.  D., 
Attorney  in  the  matter  of  the  petition. 


p.  14^7. 


at 


AFPE5DIX   T. 

Thk  BAXUtrrrcT  Act,  1569. 
In  the  lyjodon  Court  of  BanknipCeT  'vr  dM  Cosatr  Covrt  ol 


kdfa 


In  thfc  nutter  of  procccduu^  for  liqnidaSioD  Vr 
vith  crediu-in  instituted  br  A.  B.  of 


*  ^« '*  •»  petifkm\ 

A  i^neral  meetinjEr  of  the  creditors  of  the  abore-imiicd  peraon  r«r  pcnw*  ii 

herel>j  i^iimmoncd  to  be  held  st  ^A^r  iiMrr^  mmmr  •/  /««n»,  «mi^  «fmr  «r  piau^'m 

,  the  day  of  instsnt  [or  next^,  as  o*cImI« 

the  noon  precij«Iy.     The  tectioBf  of  tlie  Bankr^itrT  Act,  IS69,  vir 

vhieh  the  proceedmj^  are  instituted.  prr>Tide  as  foDowi : — 

' Urrf  'X'T'ff*  from  ch»*<  \'l'},  ^^'h-^^rtyftt*  1  <?#*«/  Oj  ^M<i  tkr  t»r^  Jtrtl  pm^ 
ftnphh  of  Hf.  120.^ 

A  form  of  proof  and  proxy  will  be  fouid  on  the  third  «ide  of  tfcU  niliee. 
Dated  the  dar  of        '       ,  187 

(Signed)  ^.  B.  {Deht^  . 

Attorney  for  the  said  debtor. 

Ih  (^9*  of  partnership  the  hotif^  wmj*/  if  »i^tte4  hy  onr  of  tAt  p0r'»«er»  i*  ri" 
parlH^nh'p  urttn^y  or  by  ail  the  partner »^  or  by  a  ^icitor  or  moHrit^r*  o**  their 
behalf. 

Xo.  109. 

AffiHarU  to  be  Auner^d  to  the  Xotiee  tHMimfhinff  first  Grmemi  JOcrthrf. 

In  the  London  Court  of  Bankruptcy  [or  the  Countr  Court  of  hoUflt 

at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  compcotioi 
with  credit<>r!t  instituted  br  ^1.  JL,  of,  Jcc. 

I  of  make  oath  and  *a\,  as  follows : — 

The  said  A.  IS.  was  at  the  date  of  the  institution  of  the  s:ud  proceeding's  ssA 
still  i.H  ju-^tiy  and  truly  indebtt-d  tu  me  in  the  sum  oi  for  {»tatz  r^j'^ii^rr'- 

tiofi)  for  whi<  h  said  sum  irr  any  part  then<if  1  nev  that  I  hare  not  nor  hath  nsf 
permm  by  my  onler  or  to  my  knowledge  or  beliei  fi»r  my  use  had  or  reitMved  any 
manner  <»!  sati-ifartion  or  security  whatsoever,  save  and  except  the  lollon-ing:— 

[Jfn'r  JM '  '////  Mtcttritt/y  or  if  hdln  he  hrld  »jtr*'if»j  th»-ii*  in  thr  A^Z/cr/w/r-l. 


I>.' 


Drawn. 


Ari-rjiinr. 


Amount. 


Dm-  I>jti. 


Bwom  at 
I  appoint  C.  Jj.,  of,  Arc,  my  proxy  in  the  above  matter. 

ii.  /'.  [or  G.  H.  of  in  partnership  name^ 

(Thiii  affidavit  should,  it  would  (teem,  be  slightly  altered  if  used  for  the  purp(«e 
of  proof  after  resolution  for  liquidation  by  the  substitution  of  the  words  "  of  the 
appointment  of  the  trustee  "  for  the  words  **  of  the  institution  of  ^e  said  prt^ 
ceedings.'*) 


BAIfEBUPTCT   F0BM8. 

No.  109*. 
Aurjf — whtH  ml  Addtd  to  Proof  mtdtr  LiquiJoliaii, 
Th»  Baskkcptcy  Act,  1889, 
In  the  London  Bankniptcf  Court  [or  the  County  Court  of 


ir  compoatiou 


Id  the  matter  of  proceedmga  foi  Iiqui<Iatioii  hj  airsngement 
with  credilora,  inatitated  by  of 

I,  of  do  her«bj  appoint  of 

proiy  in  this  nutter,  eiceptiiig  «■  to  the  receipt  of  dicidend. 

As  witness  my  hand  tlm  day  of  ,187    . 

For  sdf  uid  pirtDen. 

Signed  hj  the  said  ,  in  the  presence  of  .of 

NOTB.— IFVh  iht  eredilor  dnirci  tkat  Ait  I^vry  tkoald  rteiict  ditidttidt,  hi 
tAOHld  4lriie  out  Iht  icordi  "  ixerptiiif  aa  la  lAe  rtn'ipt  of  dipUltH<U,"  puilmg  Mil 
iiiitiaU  thmto. 


Xo.  110. 
Stqutil  with  Lilt  of  Creditor: 
The  BAN»BtPTCv  Act,  1889, 
In  A»  London  Court  of  Bankruptcy  [or  the  County  Court  of 


a  of  the  general  meeting  on  the 


fOTpoat,  may  be  lent  to  the  noder  schedaled  ci 
Batti  this  day  of  ,  187    . 

(_Tt  tt  tifiud  if  iJke  debtor  or  Mu  of  lite 
dehtori  OT  hit  er  her  atlonu]/.) 


So. 

Kuns  or  Crodllon  or 
I'lmuofCnNUlon. 

"Xw." 

APPENDIX    V 


Prnrtitf, 
p.  UJJ». 


No.  111. 

Xo4iftf4^  Gmsttie, 

The  BAXKtrpTCT  Act,  1869. 

In  tht'  liondon  Court  of  Bankniptcr  j>r  the  County  Court  of  bolda 

^  ]• 

In  the  matt^T  of  proceedings  for  liquidation  by  amngement  or  compostti 

vith  creditOFK  instituted  by  A.  B.  of 

Notice  is  hereby  ^venthat  a  first  (or  second,  at  th^  ea^  NMry  ht),  gewnl 
meeting  of  the  creditors  of  the  above-named  person  or  persons,  has  beai  n>- 
moned  to  Ik.'  held  ut  ,  on  the  day  of  ,  at  o'dotk 

in  the  noon  precisely. 

Dated  thi**  day  of  ,  187     . 

j±.  B.^  or 
C.  2>.  (Attorney  for  the  said  A.  A). 

The  uignaturt  to  thit  uotice^  if  hot  stated,  tnu*t  be  reri/!r^  f*y  ajft^**-**^  i»fr» 
$igiied  by  a  London  Holicitor. 

No.   112. 

Order  Chajiping  Place  of  Meeth*^. 

The  Bankiiuitcy  Act,  1869. 

In  the  Tendon  Court  of  Bankruptcy  [or  the  County  Court  of  hokks 

at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  compositifli 
with  creditors  instituted  by  of,  ^c.  {JoUoicing  deifcription  «*  in  petitmt)^ 

Upon  sufficient  cause  this  day  shown  to  the  satisfaction  of  the  Court,  the  genenT 
meeting  of  creditors  in  this  matter  summoned  for  the  day  of  . 

is  hereoy  directed  to  be  held  at  ,  in  lieu  of  the  place   originally  named. 

And  hereof  let  notice  be  given  forthwith. 
Datwl  this  day  of  ,  187     . 

Registrar,  or 
Deputy  Registrar. 

No.   113. 

Nomination  of  Reeeirrr  or  Mnuagri'  hy  Crrdifor*. 

The  Bankhui»tcy  Act,  1869. 

In  the  Ix>ndon  Court  of  Bankniptcv  [or  in  the  Couiitv  Court  of  hoWtfl 

at  ]. 

In  tlie  niJittor  of  proceeding  for  licjuidation  by  arrangement  or  composition 
^^ith  creditors,  instituted  by  A.  Ji.  of,  &c. 

AVc,  the  underHigne<l,  being  a  majority  in  value  of  the  creditors   of  the  ^ 
A.  Ji.f  do  hereby  nominate  and  appoint  Mr.  of  to  be  receiver 

(or  manager)  of  the  trade  effects  (and  business)  of  the  said  A.  B.y  pending  the 
resolution  to  be  come  to  by  the  creditors  under  the  said  proceedingi*. 

Dated  this  day  of  ,  187     . 


I 


Witiu*><K«'M'  Nume  ami 
Adfln'rtj*. 


CnMlitor's  Signature. 


I     Amount  of 
l>trbt. 
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No.  Hi. 

Ziil  of  CierlilOTt  Aatemblid  to  be  ITttd  at  {rn-y  Otnfnl  Xtetiiig. 
Thb  Bankbuptcy  Act,  1869. 
Id  the  Loudon  Court  of  B>nl[mptc7  [or  the  Caontf  Conrt  of  holden  pmila 

In  the  matter  ol  ,  W.  1»**-1 

General  meetiiig,  held  at  this  dajr  of  ,  1ST    . 


..,.,„. 

■"=! 

■f 

Amount  of 

llMf. 

1 

T..Wiiu7nl«rnrrr- 

; 

'' 

TQlnl  iiTii 

'""""2.    . 

- 

So.  115. 
Tint  Gtneral  ital'm^  tchrrr  Ligiiidatian  by  Arraugtutent  retohtd  en. 
The  Baskhi-mcv  Act,  18fl0. 
In  Hie  London  Court  of  Itankninlty  [or  the  Coimty  Court  of  ,  holden   PneHrr, 

*t  ].  l..u«. 

la  the  intitteT  of  proceodinga  foT  liquiilatioD  by  arrangement  or  compoaition 
with  crediton  uutitnted  by 

We,  the  nnderrigned,  being  the  statutory  majority  of  crediton  auemhled  at  Ihp 
gennal  meeting  in  the  ahare  matter,  daly  neld  at  ,  thii  day  at 

,  1S7    I  in  accordance  with  the  proTiriom  of  the  laid  Act,  do  hereby 
rexdve  aa  follows  :~- 

(I.)  That  the  affain  of  the  said  shall  he  liquidated  by  arrangement 

and  not  in  bankruptcy. 

(2.)  That  be  and  he  ii  hereby  appointed  tnutee. 

(3.)  That  be  and  they  are  hereby  ippointed  a  committee  of 

iupection  (or  >m  tltu  of  2  oi>4  3,  the  ftlbnc'mf  .—That  a 

anbaequent  meeting  be  held  at  on  at  o'clock 

a.m.  [or  p.m.]  j)reci>el]r,  for  the  appointmsnt  of  a  tnutee  with  or 

without  a  conmiittee  of  inspection] . 

M.)  That  be  entrusted  with  ' 
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No.  116. 

Firtt  General  Meeting  where  ComjtositU^M  rt9o/rt€f  om. 

Thb  Bankruptcy  Act,  1869. 

PrafHetf  In  the  London  Court  of  Bankruptcy  [or  in  the  County  Court  of 

jK  14&2.  holden  at  ]. 

In  the  matter  of  proceedings  for  or  towards  the  liquidation  bj 
or  composition  with  creditors  instituted  hy  ^.  ^.  of  ,  6cc. 

"We,  the  undersigned,  being  the  statutonr  majority  of  creditors  assembled  at  ^ 
first  meeting  in  the  above  matter,  duly  held  at  ,  tbis  diy  d 

,187    ,  in  accordance  with  the  provisions  of  the  said  Act,  do  heicbf 
resolve  as  follows : — 

1.  That  n  composition  of  in  the  pound  shall  be  accepted  in  satiiftc> 

tion  of  the  debts  due  to  the  creditors  from  the  said  ^-/.  B. 

2.  That  such  composition  be  pa}*able  as  follows  [k^re  *tatr    irkeiker  the 

same  is  to  be  payable  in  one  payment  or  by  %n»talHientt,  and  eU  tcUt 
date  from  the  seeottd  meeting^. 

3.  That  the  security  of  C.  1).  be  accepted  for  the  said  composition  [or  ^ 

instalments  thereof],  or  that  the  said  composition  [or  tb» 
instalments  thereof  J  be  secured  to  the  satisfaction  of  E.  /. 
and  0.  If, 

4.  That  /.  K.  be  appointed  trustee  in  the  matter. 

[Here  follow  signatures  of  creditors.] 
T.  K.,  Chairman. 


Xo.  117. 

Notice  coiteerniifg  Second  General  Meeting. 

The  Baxkrittcy  Act,  1869. 

rractifr.  In  the  London  Court  of  Bankruptcy  [or  in  the  Count)-  Court  of 

p.  14M.  holden  at  ]. 

In  the  matter  of  proceedings  for  litpiidation  by  arrangement  or  compositioii 
with  creditors  institute<l  by  -/.  i/.,  ot,  »Jcc. 

A  second  ffent*nil  meetino:  of  the  crttlitors  of  the  above-named  person  [or  per- 
sons] is  hereby  summoued  to  be  lield  at  ,  on  ,  the  dsy 
of  instant  [or  next],  at  oVlwk  in  the  Dcx)n  precisely. 
A  majority  in  number  and  value  ol  tlie  creditors  then  assembled  may  confirm  the 
resolution  come  to  at  the  tirst  general  meeting,  or  a  majority  in  number  r«>resent- 
ing  three-fourths  in  value  of  such  creditors  may  by  resolution  declare  that  the 
affairs  of  the  above-nameil  person  [or  persoas]  may  be  liquidated  by  arrangement 
and  not  in  bankruptcv. 

Dated  the  'day  of  187     . 

(Signed)     A.  B.  (Debtor), 

or 
C.  I),  (adding  address). 
Attorney  for  the  said  debtor. 


rmrtiee, 
ju  1455. 


No.  118. 
ResohttioH  at  Second  General  Meeting. 
The  BAXKitrrTCY  Act,  18G0. 
In  the  London  Court  of  Bankruptcy, 


or. 


In  the  County  Court  of  ,  holden  at 

In  the  matter  of  pn)ceedings  for  or  towards  the  liquidation  by  arrangement  or 

composition  with  creditors  instituted  by  A.  7/.,  of,  &c. 

We,  the  undersigned,  being  the  statutory  nmjority  of  creditors  aasemUed  at  the 

944 


BAHKIKrPTCT   F0EM8. 

Mcond  meeting  in  (he  abore  matter,  duly  held  at  ,  this  day  of 

,  1ST  ,  in  Bccoidance  with  the  proTiaione  of  the  wud  Act,  do  hereby  cnn- 
Smi  the  reaolation  pasaed  by  the  statutory  majoiity  of  the  crediton  of  the  mid 
A.  B.  aisembled  Rt  me  first  meeting,  [or  do  herebj  revtlve  that  the  affain  of  the 
said  A.  B,  be  liquidatnl  by  arrangement  and  not  in  bankrupt^}']. 
{ami  follomini/  on  ■(  in  the  form  prmidtdfor  molnlUtii  at  the  Jliit  general  metl- 
tug,  where  lig/tidafioH  by  avyatigemeitt  ii  reKlred  oti\. 

[HrrtfoUnw  lignafuret  of  fredilori.'^ 
F.  i".,  Chairmiin. 


In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holilen   I 

In  the  matter  of  proceedings  for  liqnidaljoo  by  arrangement  or  compodtion 
with  crediton  inititated  by  A,  B.  ol  ,  &x. 

I,  the  above-naised  A.  B.  [or  C.  I),  of,  &c.,  ai  the  eau  nug  U],  make  oath 
ttd  ««T  »«  foUoW"  :— 

1 .  That  I  Terily  beliere  that  the  molutioni,  atotement  of  a&in,  proofa,  and 
proiiea  (lied  in  this  matter  are  the  whole  of  the  resolationf,  statement,  proofa, 
and  proxies  eome  to  and  produced  at  the  geueral  meeting  (or  meeting*)  held  in 
this  matter  on  the  day  of     '  ,'^Rnd  the  day  of  ). 

2:  (/n  cauM  of  cBinpaiitiftt.)  That  I  venly  belioTfl  that  the  great  amount  of 
conporition  payable  to  my  crediton  [or  to  the  creditor*  of  the  said  A.  B.}  does 
iwt  eiceedf 

Sworn,  &e. 


j».144l. 


11.1446. 


APP^DIX   V. 

No.  121. 

Certificate  of  Truttee^a  Appomtment. 

TuE  Baxkkuptct  Act,  1869. 

In  the  I^ndon  (.*ourt  of  Bankruptcy  [or  the  County  Court  of  holda 

at  ]. 

In  the  matter  of  a  special  resolution  for  liquidation  br  arranganent  of  &» 
affairs  of  A.  It.  of  ,  &c. 

This  is  to  certify  that  ('.  I),  of,  ^c,  has  heen  appointed,  and  is  hereby  dfidind 
to  be  trustee  uuder  this  liquidation  by  arrangement. 

Given  under  mv  hand  and  the  seal'of  the  Court  this  day  of  . 

187    .  * 

fieg^istrtr. 


No.  122. 

ReMlution  for  Debtor* »  DUcharge. 

The  Baxkruptcy  Act,  1869. 

In  the  London  Court  of  Bankruptcy  [or  the  County  Court  of  holden 

at  ]. 

In  the  matter  of  a  special  resolution  for  liquidation  by  arrangement  of  tbe 
affairs  of  A,  B.  of  ,  &c. 

TVe,  the  undersigned,  being  the  statutory  majority  of  the  creditors  assembled 
at  the  general  meeting  of  crcnlitors  in  the  abore  matter,  duly  held  at  , 

this  day  of  187    ,  in  accordance  with  the  provisions  of  the  and 

Act  do  resolve — ■' 

That  the  discharge  of  the  said  A.  B,  be  and  the  same  is  hereby  granted. 

[or  that  the  discharge  of  the  said  A.  B.  be  granted  to  him  on  the  dsy 

of  187    ,  or  that  the  discharge  of  tne  said  A,  B,  be  granted  to  him  ea 

(here  »tate  the  ronditiotig  on  which  the  »ame  it  granted)]. 

That  the  close  of  this  litjuidation  shall  take  place  on  and  from  the 
day  of  ,187     . 

That  G.  II.,  the  tnu^toe,  be  releasetl  <m  and  from  the  dav  of  , 

187    . 


V}  artier, 
J).  1445. 


Xo.  123. 

Beport  of  Trmttee  an  to  Ikbtor^a  Discharge. 

The  Baxkrui'tcy  Act,  1869. 

In  the  London  Court  of  Bankruptcy  [or  the  County  Court  of  holden 

at  ]. 

In  the  matter  of  a  special  resolution  for  liqmdation  by  arrangement  of  the 
affairs  oi  A.  B.  of  ,  &c. 

I,  being  the  trustee  under  the  above  liquidation,  do  hereby  certify  and  report 
that  a  general  meeting  of  the  creditors  of  the  said  A.  B.  was  held  at 
on  the  day  of  ,  and  that  the  discharge  of  the  debtor  was  thei 

granted  by  a  special  resolution  of  the  creditors  then  assembled. 
Dated  this  day  of  ,  187     . 

Trustee. 
To  the  Registrar. 
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No.  124. 

Debtor*a  Diteharge, 

The  Bankeuptcy  Act,  1869. 

In  the  London  Court  of  Bankmptcy  [or  the  County  Court  of  holden   Praetice, 

at  ].  ^  i'-l*^- 

In  the  matter  of  a  special  resolution  for  liquidation  by  arrangement  of  the 
affiiirs  of  A.  B.  of  ,  &c. 

Whereas  the  trustee  under  the  said  liquidation  has  certified  and  reported  to  me 
that  (herefoUofcs  certificate  of  trustee). 

I  00,  therefore,  hereby  certify  such  discharge  in  pursuance  of  the  statute  in 
that  behalf. 
Given  under  my  hand  and  the  seal  of  the  Court  this  day  of  , 

187    . 

Registrar. 


No.  125. 

Xofice  to  Creditors  to  come  in  and  Prove  ihair  Debts. 

The  Bankruptcy  Act,  1869. 

In  the  Loudon  Bankruptcy  Court  [or  the  County  Court  of  holden  Pmetlee 

at  ].  P'  1*^"- 

In  the  matter,  &c. 
The  creditors  of  the  aboye-named  A.  2?.,  who  have  not  already  proved  their 
debts,  are  required,  on  or  before  the  day  of  ,  to  send  their  names 

and  addresses,  and  the  particulars  of  their  debts  or  claims,  to  me,  the  undersigned 
,  of  ,  the  trustee  under  the  liquidation,  or  in  default  thereof 

they  will  be  excluded  from  the  benefit  of  the  dividend  proposed  to  be  declared. 
Dated  this  day  of  ,  187    . 

Trustee. 


No.  12G. 

Xotice  to  ClaitnoHt  of  Trustee's  rejection  of  km  CUiim. 

The  Bankbittct  Act,  1869. 

In  the  Court  of  Bankruptcy,  London  [or  the  County  Court  of  Pinctu^ 

holden  at  ].  p.  1447 

In  the  matter  of,  &c. 
Take  notice,  that  I,  the  undersigned  trustee  under  this  liquidation,  do  hereby 
reject  your  claim  ajg;ainst  the  estate  {or  to  the  extent  of  £  ,  part  of  your 

claim),  and  that  I  intend  to  exclude  you  from  dividend  in  respect  thereof.  And 
further  take  notice,  that  such  exclusion  will  be  final,  unless  within  fourteen  days 
you  apply  to  the  Court  to  prove  your  debt,  and  proceed  with  such  application 
with  due  diligence. 

Dated  this  day  of  ,187    . 

Tours,  &c., 
Name,  (Trustee). 

Address, 
To 
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No.  127. 
AJUdant  of  computed  AmoMmt  offiimwttd  ^499et*  «r  C^mp—Uim. 

The  Baxk&vptcy  Act,  1869. 
Fraetitt,  In  the  liOndon  Bankrnptcj  Conit  [or  the  Coantj  Comt  of 

,T».  1383-4       at  ]. 

In  the  matter  of  a  special  resolntkia  for  bqnidatioii  bj  aim^eflMBt  d  Ai 
affairK  of  A.  B,  of,  4r.  [or  a  compostioii  aznngeiDcnt  between^  JL< 
^c,  and  his  creditors]. 
I,  A.  B.^  the  above-named  debtor  [or  the  trustee  or  e^me  persou  mik  te  iepm 
thereto']  make  oath  and  saj  as  follows : 

That  I  verily  believe  {where  *i  pereon  other  than  thr  drfttwr  eiepoeet^  mdi^  tbm 
innuiry  made  by  me  and  to  the  best  of  my  knowledge,  informatioii,  aad  bd 
That  ^e  amount  of  assets  [or  compotdtion]  in  this  matter  does  not 
£ 
Sworn  at,  kc. 


PraeUee^ 
I7>.  ISTfr— 4. 


No.  128. 

I*retcipe  oh  UeuiHg  Exeentiom. 

Surrey,  fi.  fa.,  eligit  or  venditioni  exponas  [me  the  rate  mo  if  be"]  agaiast  C  Dl 
for  pa}'ment  of  £  ,  and  £  costs  [ae  the  ea»e  ma^  irl  %^A.M^ 

trustee  of  [omit  thie  if  not  epplieable']  on  order  of  Court  of  fiankriflcj 

in  London. 
Dated  the  day  of  ,  187    . 

E.  F.  [mttoTMey  iesuima  the  «t*]. 
Address  and  date. 


No.  129. 

Writ  of  Fieri  Facias  on  an  Order  for  Paymeut  of  Debt  admitted  in  Court  t* 

be  due  to  the  Estate  of  a  Bankrupt, 

In  the  I/^ndon  BanknipU  y  Court. 

Victoria,  by  the  jrrace  of  God,  of  the  United  Kin^om  of  Great  Britain  and 
Ireland,  (^uein,  Delender  of  the  Faith,  to  the  .vlienlf  of  ,  greetin*:: 

Wherea*  by  an  order  of  the  Court,  dated  the  day  of  ,  in  the 

year  ol  our  I^ord  IS  ,  and  made  in  the  matter  of  [insert  the  titie  of  the  vrdn], 
reciting  that  ('.  J),  of  ,  in  his  examination  taken  the  day  oi 

,  and  t<i<rned  and  subscribed  by  him,  had  admitted  that  he  was  indebted 
to  the  Haid  1>anknipt  in  the  sum  of  £  uiKin  the  balance  of  account  betweca 

the  said  C  IK  and  the  said  bankrupt,  it  was  ordered  that  the  said  C  D.  should 
pay  to  A.  i/.,  the  trustee  of  the  estate  and  effects  of  the  said  bankrupt  in  foH 
dischar^  of  the  num  so  admitted,  the  sum  of  £  forthwith  [mmkt  fhi* 

conformable  to  thr  order']  :  Aud  wliereas  we  are  given  to  understand  that  the  saiJ 
sum  of  £  [or  that  the  sum  of  €  ,  part  of  the  said  sum  of  £  1 

is  still  unpaid  :  ^ow  we  command  you  that  of  the  goods  and  chattels  of  the  siia 
C.  JJ.  in  your  bailiwick  you  caiuse'to  be  made  the  said  sum  of  £  [iitseri 

the  stun  to  he  ItvicH],  and  that  of  the  goods  and  chattels  of  the  said  C.  D.  in  yoor 
bailiwick  you  furtli(;r  cause  to  \)c  made  interest  upon  the  said  sum  of  £  , 

at  the  rate  of  £  i  ])er  centum  per  annum  from  the  said  date  of  the  said  order :  And 
that  you  have  that  money  and  interest  before  the  Court  immediately  after  the 
execution  hereof,  to  be  paid  to  the  said  A.  7/.,  trustee  as  aforesaid,  in  pursnanoe 
of  the  said  order :  And  that  you  do  all  such  things  as  by  the  statute  yon  are 
authorised  and  required  to  do  in  his  behalf :  And  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  our  said  Court  immediately  after  the  execu- 
tion thereof,  and  have  there  then  this  writ. 

Given  under  the  seal  of  the  Court  this  day  of  ,187    .- 
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No.  130. 


Writ  of  Fieri  Facias  on  an  Order  for  Payment  by  Inttalments  of  Debt  i^tnUted 

in  Court  to  be  due  to  the  Estate  of  a  Bankrupt. 

In  the  London  Bankruptcy  Court.  Practice, 

Victoria,  by  the  grace  of  God  of  the  United  Kin^^om  of  Great  Britain  and  PP*  1876— C 
Ireland,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of  ,  greetin^^ : 

Whereas  by  an  order  of  the  Court,  dated  the  day  of  ,  in  the 

year  of  our  Lord,  18  ,  made  in  the  matter  of  [insert  the  title  of  the  order],  recit- 
ing that  C.  D,  oi  ,  in  his  examination  taken  the  day  of  ^  , 
and  signed  and  subscribed  by  the  said  C\  D.  [or  as  the  ease  may  be"],  had  admitted 
that  he  was  indebted  to  the  said  bankrupt  in  the  sum  of  £  upon  the 
balance  of  accounts  between  the  said  C.  D.  and  the  said  bankrupt,  it  was  ordered 
that  the  said  C.  D,  should  pay  to  ^.  ^.,  the  trustee  of  the  estate  and  effects  of 
the  said  bankrupt,  in  full  discharge  of  the  said  sum  of  £  ,  the  sum  of 
£  ,  in  manner  following,  tli^t  is  to  say,  by  instalments  of  £ 
each,  the  first  whereof  was  to  be  made  on  the  day  of  ,  and  it  was 
ordered  that  in  default  of  payment  of  any  of  the  said  instalments  the  whole  sum 
then  remaining  impaid  should  immediately  become  payable  and  be  paid:  And 
whereas  we  are  given  to  understand  that  default  was  made  in  payment  of  one  of 
the  said  instalments,  and  thereupon  the  said  sum  of  £  ,  which  then  re- 
mained unpaid  \or  the  sum  of  £  being  the  portion  of  the  sum  so  ordered 
to  be  paia  which  then  remained  unpaid,  according  to  the  facts},  immediately 
became  payable,  but  the  same  has  not  been  paid :  Therefore  we  command  tou  that 
ef  the  ffoods  and  chattels  of  the  said  C,  D.  in  your  bailiwick,  you  cause  to  oe  made 
the  said  sum  of  £  [insert  here  the  sum  to  be  levied],  and  that  of  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made 
interest  [proceeding  as  in  the  fortncr  form]. 


No.  131. 

Wrii  of  Fieri  Facias  on  an  Order  for  Payment  of  Debts  admitted  in  Court  to  be 
due  to  the  Estate  of  a  Bankrupt,  and  Costs  assessed  by  the  Court, 

lu  the  London  Bankruptcy  Court  Practice^ 

Victoria,  by  the  grace  of  God  [as  in  the  forms  given  above,  reciting  the  order,  pp*  1376-6. 
including  the  portion  of  it  relating  to  costs]  :  ^Vnd  whereas  we  are  given  to  under- 
stand that  the  said  sums  of  £  and  of  £  are  still  unpaid  [make 
this  agree  with  the  facts]  :  Now  we  command  you  that  of  the  goods  and  cnatteU 
of  tiie  said  C,  D.  in  your  bailiwick,  you  cause  to  oe  made  the  said  sums  of  £ 
and  £            [proceed  as  in  the  above  forms,  with  the  necessary  variations.] 


No.  132. 

Writ  of  Fieri  Facias  on  an  Order  for  Payment  of  Costs  to  be  taxed. 

In  the  London  Bankruptcy  Court  Practioey 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  i»P- 137^— C 
Ireland,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of^  ,  greeting: 

We  command  you  that  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick,  yon 
cause  to  be  made  the  sum  of  £  for  certain  costs  which  by  an  order  made 

by  our  Court  in  the  matter  of  [insert  the  title  of  the  order],  dated  the 
day  of  were  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.  trustee  of  the 

estate  and  effects  of  [omit  this  if  not  applicable,  and  alter  the  form  to 

suit  the  facts  of  the  ease],  which  costs  have  been  since  taxed  at  the  said  sum  of 
£  as  appears  by  an  allocatur  dated  the  daj  of  ,  and  that 

of  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to 
be  made  interest  at  the  rate  of  £4  per  centum  per  annum,  on  the  said  sum  from 
tiie  saU  date  of  the  said  allocatur :  And  that  yon  hare  tiiat  money  and  interest 
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before  our  Court  immediately  after  the  execation  hereof,  to  be  paid  to  the  nil 
A.  B,  in  pursuance  of  the  said  order :  And  that  you  do  all  such  thmn  as  bj  thi 
statute  you  are  authoriaed  and  required  to  do  in  this  behalf :  And  in  mat  mssBO' 
you  shall  have  executed  this  our  writ  make  appear  to  oar  said  Couit  immediatd}' 
after  the  execution  thereof. 
Witness. 
OiTen  under  the  seal  of  the  Court,  this  day  ot  ,  18    . 


No.  133. 
Writ  of  Venditioni  Ejrpomt*. 

VmeVut,  In  the  1x>ndon  Bankruptcy  Court. 

pp.  1375— 0.         Victoria,  by  the  grace  of  'God,  of  the  United  Kingdom  of  Great  Britam  sad 
Ireland,  Queen,  Defender  of  the  Faith,  to  the  shoiff  of  metiag: 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods  and  cnattels  of 
C.  i>.  [Acrr  recite  the  mandatory  part  of  the  fieri  facia*  to  the  eHdC\^  and  cm.  (hs 
day  of  you  returned  to  our  said  dourt  that  by  virtiie  of  the  sad 

writ  to  you  directed  you  had  taken  ^oods  and  chattels  of  the  said  C  i>.  to  the 
value  of  the  money  and  interest  aforesaid,  which  said  goods  and  chattels  remafaiad 
in  your  hands  unsold  for  want  of  buyers  [to  be  varied  aceordiHg  to  the  aetmtl 
return] :  Therefore,  we,  being  desirous  that  the  said  A.  B,  should  be  satisfied  the 
money  and  interest  aforesaid,  command  you  that  you  expose  to  sale,  and  seQ  «r 
cause  to  be  sold  the  goods  and  chattels  of  the  said'  C.  1).  oy  you  in  form  aforsssid 
taken  and  every  part  thereof  for  the  best  price  that  can  be  gotten  for  the  sane, 
and  have  the  money  arising  from  such  sale  before  our  said  Court  immediately  aftar 
the  execution  hereof,  to  be  paid  to  the  said  A.  B.^  and  have  there  then  this  writ 
Given  under  the  seal  of  the  Court  this  day  of  18     . 


No.  134. 

Wr'd  of  EU'tjit  on  an  Ordvr  for  Payment  of  a  Dibt  udmitted  in  Court  to  be  due 

to  the  Estate  of  a  Bankrt'jtt. 

rivrthr.  In  the  Loudon  Bankruptcy  Court. 

;>/».  137a— 0.         Victoria,  Jict'.     To  the  sheriff  of  ,  greeting :  Wliereas  [/rW^r  M/*  orrfrr 

for  payiiwnt^  and  that  the  money  continnea  unpaid ^  an  in  the  form  of  fieri  faeUtt, 
above  yivvn^  and  proceed] :  And  afterwards  the  said  A.  B.  came  into  our  said 
(^ourt,  and,  according  to  the  form  of  the  statute,  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  [her  or  them,  an  the  case  may  ^t-],  all  the  goods  and 
chattels  of  the  said  C.  I),  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  Mich  lands,  teuements,  rectories,  tithes,  rents,  and  hereditaments, 
including  hinds  and  hereditaments  of  copyhold  or  customary  tenure  in  your  baili- 
wick, as  the  said  V.  1).  or  any  one  in  trust  for  him,  was  seised  or  possessed  of  on 
the  day  of  \the  day  on  which  the  order  was  fnade]  or  at  any 

time  afterwards,  or  over  which  the  said  V.  D.  on  the  said  day  of 

[tht  day  on  trhich  the  order  irati  made\  or  at  any  time  afterwards,  had  anydis- 
i)osiug  power  which  he  mi^^ht,  without  the  assent  of  any  other  person,  exercise  for 
nis  own  benefit,  to  hold  to  nini  the  said  goods  and  chattels  as  his  proper  goods  and 
chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns  until  the  said  sum  of  £  shall  have  been  levied :  Therefore,  we 

command  you  that  without  delay  you  cause  to  be  delivered  to  the  said  A.  B.  by  a 
reasonable  price  and  extent  all  the  goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the  plough ;  and  also  all  such  lands,  tene^ 
ments,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and  hereditament^ 
of  copyhold  and  customary  tenure  in  your  bailiwick,  as  the  said  C  J),  or  any 
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person  in  trust  for  him,  was  seised  or  possessed  of  on  the  said  day  of 

[the  day  on  tchieh  the  order  was  made\  or  at  any  time  afterwards,  or  over  which 
the  said  C.  D.  on  the  said  day  of  [the  day  on  ichich  the  order 

waa  madefy  or  at  any  time  afterwards,  had  any  disposing  power  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the 
said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and 
obo  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
re8i)ectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns 
until  the  said  sum  of  £  shall  have  been  levied.    And  in  what  manner  you 

shall  have  executed  this  our  writ  make  appear  to  us  in  our  Court  aforesaid  imme- 
diately after  the  execution"  thereof,  under  your  seal  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement. 

And  have  you  there  then  this  writ. 
Witness. 

Given  under  the  seal  of  the  Court  this  day  of  ,  18    . 

No.  135. 

Writ  of  Elegit  on  an  Order  for  Payment  of  Debt  admitted  in  Court  to  be  due  to 
the  Estate  of  a  Bankrupt ^  and  of  Costa  assessed  by  the  Court, 

In  the  London  Bankruptcy  Court.  practice 

Victoria,  &c.,  to  the  sheriff  of  ,  greeting :  "WTiereas  [recite  the  order  j,j).  1375L6. 

for  payfnenty  including  the  portion  of  it  relating  to  costs,  and  that  the  monies  are 
unpaid  aa  before^  and  proceed] :  And  afterwards  the  said  A,  B.  came  into  our  said 
Court,  and,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  L.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the  plough ;  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure  in  your  bailiwick  as  the  said  C.  D.,  or  any 
one  in  trust  for  him,  was  seised  or  possessed  of  on  the  day  of 

[the  day  on  which  the  order  was  madc\  or  at  any  time  afterwards,  or  over  which 
the  said  C.  D,  on  the  said  day  of         *        [the  day  on  which  the  order 

was  madr\  or  at  any  time  afterwards,  had  any  disposing  power  which  he  might, 
without  the  assent  01  any  other  person,  exercise  for  his  own  benefit ;  to  hold  to 
him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said 
two  several  sums  of  £  and  £  ,  together  with  interest  upon  the 

said  sum  of  £  at  the  rate  of  £4  per  centum  per  annum  from  the 

day  of  [the  day  on  which  the  order  was  made]^  and  on  the  said  sum  of 

£  at  the  rate  aforesaid,  from  the  day  of  [the  date  of 

the  allocatur]  shall  have  been  levied :  Therefore,  we  command  you  that  without 
delay  you  cause  to  be  delivered  to  the  said  ^.  i?.  by  a  reasonable  price  and  extent, 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
boEuts  of  the  plough ;  and  also  all  such  lan^  and  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  custo- 
mary tenure  in  your  bailiwick,  as  the  said  C.  D.  or  any  person  or  persons  in  trust 
for  nim  was  or  were  seised  or  possessed  of  on  the  said.  day  of 

[the  day  on  which  the  order  waa  made],  or  at  any  time  afterwards,  or  over  which 
the  said  C.  D.  on  the  said  day  of  [the  day  on  which  the  order 

teas  made\  or  at  any  time  afterwards,  had  any  disposing  power  which  he  might, 
witiiout  the  assent  of  any  other  person,  exercise  for  his  own  benefit ;  to  hold  the 
said  goods  and  chattels  to  the  said  ^.  i?.  as  his  proper  goods  and  chattels,  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  two  several  sums  of  £  and  £  ,  together  with  interest 

aforiesaid,  shaU  have  been  levied.    And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  in  our  Court  aforesaid  immediately  after  the 
execution  thereof,  under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall 
make  the  said  extent  and  appraisement.     And  have  you  there  then  this  writ.   . 
Given  under  the  se^  of  uie  Court  this  day  of  ,  18    . 
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No.  136. 
JTrii  of  Eltg'it  on  an  Order  for  Payment  of  Costs  to  he  Taxed, 

Prtittktt  In  the  London  Bankraptcv  Court. 

vp,  1S75-  8.        Victoria,  &c.,  to  the  sherift  of  greeting :  Whereas  latelj,  in  oar  Coct 

of  Bankruptcy  in  a  certain  matter  there  depending,  intitaled  ^*  In  the  matter  ci 
£,  F.f**  by  an  order  of  our  said  Court  made  in  the  said  matter,  and  bearing  dite 
the  day  of  it  was  ordered  that  C.  D.  should  pay  unto  A.  B.  cotiii 

ootts  as  in  the  said  order  mentioned,  and  which  costs  hare  been  taxed  and  albrcd 
bj  the  Master  of  our  said  ("ourt,  at  the  sum  of  £  ,  as  appears  by  tb< 

certificate  of  the  said  Master  dated  the  day  of  :  And  afterwsrdi 

the  said  A,  B.  came  into  our  said  C  ourt  of  Bankruptcy,  and«  according  to  ths 
form  of  the  statute  in  such  ca^  made  and  provided,  chose  to  be  delivered  to  bis 
aU  the  fToods  and  chattels  of  the  said  C.  J),  u  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  aai 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cuf^toiuiy 
tenure  in  your  bailiwick,  as  the  said  C.  />.,  or  any  one  in  trust  for  him,  vai 
seised  or  possessed  of  on  the  day  of  [the  date  of  the  alloe«tw\  or 

at  any  time  afterwards,  or  orer  which  the  said  C.  I),  on  the  said  day  oj 

[fhr  date  of  the  aUocatur\  or  at  any  time  afterwards,  had  any  disiKMif 
power,  which  he  might,  without  tne  assent  of  any  other  person,  exercise  tor  hit 
own  benetit ;  to  hold  to  him  the  said  goods  and  chattels,  as  his  proper  goods  and 
chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  boe- 
ditaments  respectively,  a(rcording  to  the  nature  and  tenure  thereof,  to  Hin^  and  to 
his  assigns,  until  the 'said  sum  of  £  ,  together  with  interest  thereon  at  tit 

rate  [of]  £4  per  centum  per  annum,  from  the  said  day  of  [the 

date  of  the  Manter'n  rert{fieate  of  taxation]  shall  have  been  levied:  There&w, 
we  command  you  that  without  delay  you  cause  to  be  delivered  to  the  said  A.  J^n 
by  a  reasonable  price  and  extent,  all  the  goods  and  chattels  of  tlie  said  C.  B.  ia 
your  bailiwick,  except  his  oxen  and  beasts  of  the  nlough ;  and  also  all  such  landi 
and  tenements,  re<tories,  tithes,  rents,  and  hercaitaments,  including  lands  acd 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 
C.  I),  or  any  person  or  (lersons  in  tnist  for  him  was  or  were  seised  or  po«sess«<i  d 
on  the  said  day  of  [the  date  of  the  allocatur],  or  at  :inv  time 

afterwards,  or  over  which  the  said  V.  I),  on  the  said  day  or  at  any  time  after- 
wards had  any  disposing!:  power,  which  he  might,  without  the  aiisent'of  any  othtr 
person  (»r  persons,  exercise  for  his  own  benefit :  to  hold  the  said  gc»ods  ami 
chattels  to  the  said  A.  Jl.  as  his  proper  goods  and  chattels,  and  also  to  hold  tbe 
said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respective! v,  oc* 
cording  to  the  nature  and  tenure  thcTeof,  to  him  and  to  his  assigns,  until  tbo 
said  sum  of  £  ,  together  with  interest  as  aforesaid,  shall  have  b*?«i 

levied.     And  in  what  manner  you  shall  have  executed  this  our  writ  make  app<-sr 
to  us  in   our  Court  of  Bankruptcy  aforesiiid,  immediately  after  the  execution 
thereof,  under  your  seal,  and  the  seals  of  those  by  whose  oath  you  shall  miie 
the  said  extent  and  appraisement.    And  have  there  then  this  writ. 
Witness. 

IIatiierley,  C. 
James  Bacon, 

Chief  Judge  in  Bankruptcy. 
Ut  January y  1870. 


Stt 
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SCHEDULE    OP    FORMS. 

Sect  67. 

1.  Notice  to  Trustee  at  instance  of  Comptroller,  vHV^?* 


V,  1387. 


The  B.\NKRrPTCY  Act,  1869. 

In  the  County  Court  of  holden  at 

In  the  matter  of  ^.  2^.  of  ,  a  bankrupt. 

Take  notice  that  you  are  required  to  attend  at  this  Court  on  the  day 

of  ,  at  u*elock  in  the  noon,  to  explain  why  you  have 

failed  to  comply  with  the  requisition  of  the  Comptroller  in  Bankruptcy,  mentioned 
in  a  report  of  that  Officer  to  this  Court,  a  copy  of  which  is  hereto  annexed. 

Take  further  notice  that,  should  you  not  attend  on  that  day,  the  Court  will, 
in  your  absence,  make  such  order  in  the  premises,  as  it  may  think  just. 

bated  this  day  of  ,187     . 

Registrar. 


2.  Order  of  l)ischarge. 

The  Bankkuptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

In  the  matter  of  A.  Ji.  o(  ,  a  bankrupt. 

An  order  of  discharge  was  this  day  granted  to  ^.  77.  of  ,  who  was   Rule  139, 

adjudicated  bankrupt  on  the  day  of  187    .  i^^o. 

Dated  this  day  of  ,187    .  •  Pmrthe, 

Registrar.       v-  h<W- 


3.  Noticv  in  Gazette  of  Dividend  declared. 
In  the  Ix)ndon  Bankruptcy  Court  [or  the  County  Court  of  holden   Rnitii32. 

at  ].  1870. 

A  dividend  of  shillings  in  the  pound  has  been  declared  in  the   I'mctirf^ 

matter  of  A.  B.  of  ,  adjudicated  bankrupt  on  the  day  of  ,   }'•  i^^'''* 

and  will  be  paid  by  me  at  {here  set  out  fully  the  place  where  the  dividend  icill 
Ite  paid)  on  and  after  the  day  of  ,  187     . 

Dated  this  day  of  ,  187    . 

Trustee. 


r  8 
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4.  Form  of  Affidavit  on  domination  of  Receiver  by  CrtdiUn, 

The  Bankbvptcy  Act,  1869. 

Pradtee,  In  the  London  Court  of  Bankruptcy  [or  in  the  Ck>iinty  Court  of 

pp,  I  15—10.   holden  at  ]. 

In  tho  matter  of  proceeding  for  liquidation  by  arrangement  or  compoeitioa 
with  creditors  institutea  by  A.B.oi  ,  &c. 

I,  of  ,  make  oath  and  say  as  follows  : — 

1.  I  am  {or  a  partner  in  the  firm  of  ,  which  firm  is)  one  of  the  thra 
principal  creditors  of  the  aboTe-named  A.  B.y  who  haye  nominated  C,  D.  n 
Keceiver  {or  Manager)  of  the  property  (and  business)  of  the  said  ^.  JB. 

2.  I  verily  believe  the  said  C.  D.  has  been  duly  nominated  aa  such  Receirtf 
{or  Manager)  bv  a  majority  in  value  of  the  creditors  of  the  said  A.  B.,  it 
pursuance  ot  Rule  202  of  the  Bankruptcy  Rules,  1870. 

Sworn,  &c. 


Rule  202, 
1870. 


Practice,         Order  for  Payment 
pp.  1380-83.        No. 


Re: 

Adjudication  dated 


5.  Order  for  Payment  of  Moneya  out  of  Bank  of  England, 

No. 


The  Bankruptcy  Act,  1869. 

1 


In  the  London  Bankruptcy  Court  [or  the  Conntj  Court  of 

holden  at  J,  day  of  ,  18   . 

In  the  matter  of  ,  of  ,  a  bankrupl 

(Under  adjudication  dated  ^^  .  •} 

It  appearing  to  the  Court  that  is  entitled  to  be  paid 

the  sum  of  pounds  shillings  and  peae^ 

being  ,  and  that  the  said  sum  forms  part  of  tlie 

moneys  standing  to  the  credit  of  the  account  of  the  Acconnt- 

ant  in  Bankruptcy  in  the  Bank  of  England.     It  is  ordered, 

that  the  said  sum  \)6  paid  to 

By  the  Court, 
£  (l.8.)  Registrar. 

To  the  Accountant  in  Bankruptcy. 


^  ,      .     (     In  pursuance  of  the  above  Order  pay  to 
Uruer  lor  y  ^^  ^^^       ^y^^  ^^  ^^  ^^^^ 

1^>'°^^^*-1  shillings  and 


pence. 


i> 


>» 


Accountant 
To  the  Cashier  of  the  Bank 

of  England. 
N.B. — T/iis  Order ^  uj)on  being  properly  endorted^  vill  if 
paid  at  the  rablic  Drawing  Office ^  Bank  of  England,  any  i«f 
until  three  o'clock. 


Practicit 
1386. 


C.  Certificate  of  no  Beccipta  or  Payments  by  Tnatee. 
The  Bankhuptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden 

at  ]. 

In  the  matter  of  ,  of  ,  a  bankrupt. 

I,  of  ,  the  trustee  of  the  property  of  the  aboTe>named  bank- 

rupt, certify  that  since  ["  the  date  of  my  appointment'*  or  **  the  last  audit  of  my 
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accounts,"  as  the  case  may  be']^  as  trustee  I  hare  not,  nor  has  any  person  by  my 
order  or  for  my  use,  received  or  paid  a^y  sum  of  money  on  account  of  the  bank- 
rupt's estate. 

And  I  further  certify  that  the  reason  why  I  have  not  received  any  sum  of  money 
on  account  of  the  said  estate  since  the  time  aforesaid,  is  [Arr^  state  reason,"] 

Examined  and  approved  this  day  of  18    . 

Trustee. 


} 


Committee  of  Inspection. 


7.  JJidavit  of  no  Receipts  or  Payments  hy  Trustee  in  Cases  where  there  is  no 

Committee  of  Inspection, 

Tub  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  holden  Practice, 

at  ].  P'  1887. 

In  the  matter  of  ,  of  ,  a  bankrupt. 

I,  of  ,  the  trustee  of  the  property  of  the  above-named  bank- 

rupt, make  oath  and  say : — 

1.  That  since  [**the  date  of  my  appointment"  or  "the  last  audit  of  my 
accounts,"  as  the  case  may  ^r],  as  trustee  I  have  not,  nor  has  any  person  by  my 
order  or  for  my  use,  received  or  paid  any  simi  of  money  on  account  of  the  bank- 
rupt's estate. 

2.  That  the  reason  why  I  have  not  received  any  sum  of  money  on  account  of 
the  said  estate  since  the  time  aforesaid  is  [here  state  reason"]. 

Sworn  at,  &c. 


No.  137. 

Particulars  of  Demand  and  Notice  requiring  Payment, 

The  Bankruptcy  Act,  1869. 

The  foUowmg  are  the  particulars  of  the  demand  of  the  undersigned  [the  full   Praetice, 
christian  and  surname  of  the  creditor,  and  (if  there  be  several  creditors,  not  in  V'  1293. 
partnership),  of  each  creditor ;  and  the  description,  residence,  or  place  of  business 
of  each.    If  the  debt  be  claimed  by  a  partnership,  the  name  of  each  partner,  and 
the  style  of  the  firm,  and  its  descnption  and  place  of  business],  of  , 

against  you  [the  full  christian  and  surname  of  the  debtor  {or  where  the  christian 
name  is  not  known,  the  surname  only),  {or  when  the  christian  name  is  indicated 
only  by  any  initial  or  contraction,  then  such  initial  letter  or  letters,  or  contraction 
of  the  supposed  christian  name  and  the  surname),  and  also  the  place  of  residence, 
or  of  busmess,  as  the  case  may  be.  Where  the  debt  is  claimed  from  a  partner- 
ship, the  full  name,  or  names  (as  above  indicated)  of  the  partners  (when  known) 
and  the  style  or  firm,  and  the  place  of  business],  amounting  to  the  sum  of 
pounds  [|the  amount  of  the  debt,  and  the  nature  of  the  consideration  must  be 
given  with  reasonable  and  convenient  certainty,  as  to  the  dates  and  all  other 
matters.  If  there  be  any  set-off,  the  amount  must  be  set  forth,  and  cr^ited  in 
the  account,  and  the  creditor  must  require  payment  of  the  difference  or  balance 
only]. 

Take  notice,  that  the  said  hereby  require  immediate  payment 

of  the  said  sum  of  pounds. 

Dated  this  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  seventy 

[Where  the  debt  is  claimed  to  be  due  to  several  persons  not  in  partnership,  the 
particulars  must  be  signed  in  the  christian  name  and  surname  of  every  such 

Cm.    Where  the  debt  is  claimed  to  be  due  to  a  partnership  firm,  the  particn- 
mnit  be  signed  by  one  of  the  partners,  on  bencdf  of  himself  and  partner  or 
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partners,  adding  after  snob  signature  the  style  or  firm  of  partnenhip  and  place  of 
onsiness,  as  **  John  Thomptottfor  srff  and  partners  trading  umkr  the  §tyk  trjtm 

of  ,  at  in  the  of  .J 

To  the  said 


No.  138. 
jiffiilavit  as  to  Election  of  Chairman  at  Meeting  of  Ctrditon. 
The  Bankruptcy  Act,  1869. 
Prartir(,  In  the  London  Bankniptoy  Court  [nr  the  County  Court  of  ,  holdfa 

p.  IM'2  itnd      at  ]. 

P'  ^*^*-*  In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  compositioa 

with  creditors  instituted  by  of  I,  of  ,  msike 

oath  and  say  as  follows : — 

That  I  was  present  at  the  meeting  of  creditors  duly  convened  in  this  matter 
and  held  on  the  day  of  ,  187     ,  at  at  whidi 

meeting  of  was  duly  elected  chairman  by  a  majoritj  ^forfnt 

meeting^  of  persons  present  thereat  claiming  to  be  or  to  represent  creditors  of  tke 
8aid  ].     [^Fur  subsequent  meeting^  in  value  of  the  creditors  present  or 

represented  thereat  who  have  proved  their  debts.] 

Sworn  at  thiu  day  of  one  thousand  eight  hundred 

and  seventy 

Before  me, 

Eihibited  to  me,  this  day  of  ,  187    - 


No.  139. 

Xotivc  \u  Gazette  of  the  Appointment  of  Trustee  under  Liquidation. 

The  Bankruptcy  Act,  1869. 

Prartirr  I^  tlic  London  Bankruptcy  Court  [or  the  County  Court  of  ,  hoUrU 

pp.  UoS—A.     at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  compositit* 
with  creditors,  instituted  by  of  ,  of  has  been 

appointed  trustee  of  the  property  of  the  debtor 

All  persons  having  in  their  possession  any  of  the  effects  of  the  debtor  nin>t 
deliver  them  to  the  trustee,  and  all  debts  due  to  the  debtor  must  be  paid  to  the 
trustee. 

Creditors  who  have  not  yet  proved  their  debt,  must  forward  their  proofs  of  debts 
to  the  trustee. 
Dated  this  day  of  ,187     . 

Begistrar. 


Ko.  140. 

Ilisti'dimtifj  Action^  ^r.,  under  Lirjuidation. 

The  Bankruptcy  Act,  1869. 

Pmctice  ^^  ^^®  liOudon  Bankruptcy  Court  [or  the  County  Court  of  ,  hulden 

p,  li'iB  tt  seq,    at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  composition 
with  creditors  instituted  by  of 

Before  [ichcn  application   is  made  to  the  London  Bankruptcy  Cottrtf  "Mr. 
Registrar  sitting  as  Chief  Judp"],  upon  the  application  of  « 

and  upon  reading  affidavit,  it  is  ordenAl  that  of  shsll 
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be  restrained  from  taking  any  further  proceedings  in  the  action  [or  suit]  bronj^ht 
by  him  [or  upon  the  judgment  [or  decree]  recovered  or  obtainea  by  him]  against 
the  said  in  [/mre  state  the  Court  in  which  proceedings  are^  [or  it  is  oraered 

that  the  proceedings  in  the  action  [or  suit]  brought  by  him  against  the  said 
in  [here  state  the  Court  in  which  proceedings  arc\  may  be  proceeded  with 
on  [here  insert  the  terms  Jixed  by  the  Court"]. 

The  said  [here  insert  nanie  of  applicant]  by  his  [counsel  or  attorney]  under- 
taking to  abide  by  any  order  the  Court  may  hereafter  think  lit  to  make  as  to 
damages  in  case  the  Court  shall  be  of  opinion  that  the  said  [here  insert  names  of 
creditors  restrained]  shall  have  sustained  any  by  reason  of  this  order  which  the 
said  ^here  insert  name  of  applicant]  ought  to  pay. 
GiTen  under  the  seal  of  the  Court  this  day  of  ,  187    . 

By  the  Court, 

Registrar. 


No.  140  a. 


Affidavit  in  Support  of  Application  for  Restraining  Order  under  Liquidatiim, 


The  Bankruptcy  Act,  1869. 


In  the  London  Bankruptcy  Court  [or  the  County  Court  of 
at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  composition 
with  creditors  instituted  by 

I,  the  aboTc-named  of  in  the  county  of  ,  make  oath 

and  sav  as  follows : — 

1.  'fhat  a  petition  for  liquidation  by  arranfferaent  with  my  creditors  was  on 
the  day  of  ,  187  ,  presented  by  me  to  this  Honourable  Court, 
and  the  first  meeting  is  appointed  to  be  held  on  the  day  of  , 
187    . 

2.  That  I  carry  on  the  trade  and  business  of  a  at  the  address  above- 
mentioned,  that  my  assets  consist  of  [here  set  out  nature  of  assets  and  the  estimated 
raluc]j  and  it  is  requisite  and  necessary  that  a  receiver  should  be  appointed  to 
protect  the  same  on  behalf  of  the  general  body  of  my  creditors. 

3.  That  the  action  and  proceedings  referred  to,  in  the  following  list  or 
schedule,  h        been  brought  against  me,  and        still  pending,  viz. : — 


,  holden   PraeHett 

p.  1428  et  leg. 


Names  and  A(Ulre»sca 

of  plaiiilitr,  or 

X)cr8ont}  Houglit  to  bo 

restraiued. 

Court  in  which 

l»rocofdin«s  havo  lieen 

taken. 

Nature  and  position 
of  pnK'ecttings 

sued  for 
or  recovored. 

xVmount. 

4 

4.  That  it  is  desirable  that  this  Honourable  Court  should  restrain  the  persons 
named  in  the  said  schedule  from  proceeding  further  in  the  action  brought  or  judg- 
ment recovered  by 

Sworn  at  in  the  of  ,  this  day  of 

187    . 

Before  me. 
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boida 


No.  141. 

Application  under  Liquidation. 

The  BAXKHrrTCY  Act,  1869. 

i*rortfcf,  In  the  London  Bankruptcy  Court  [or  the  County  Court  of 

P- 1«3-  at  ]. 

In  the  matter  of  proceedings  by  arrangement  or  composition  with 
instituted  by  of 

Application  is  made 

No.  142. 

AJidavit  as  to  Potiting  Xotices  to  Creditors. 

The  Bankruptcy  Act,  1869. 

Pmctirf,  In  the  London  Bankruptcy  Court  [or  the  County  Court  of  ,  holda 

pp.  U'27—%.     at  ]. 

In  the  matter  of  ,  of 

I,  of  ,  make  oath  and  say  that  I  did,  on  the  day  of 

,187  ,  send,  post  paid,  by  her  Majesty's  post,  a  copy  of  the  notiei 
hereunto  annexed  marked  A,  to  each  and  every  of  tne  creditors  mentioned  it 
the  list  hereunto  annexed,  marked  B,  and  that  such  notices  were  respecti^ 
addressed  to  the  said  creditors  by  the  descriptions  mentioned  in  the  said  hrt, 
and  were  posted  at  the  post-office  situate  ,  in  the  of  , 

before  the  hour  of  o'clock  in  the  noon  on  the  said  day. 

Sworn  at  ,  this  day  of  ,  187     - 

Before  mc, 
Exhibited  to  me  this  day  of  ,187    • 

Registrar. 

No.  143. 

Xoticc  of  Application  to  Mcgistcr  Resolutions  tchere  Froo/  objected  to. 

The  Bankbuptcy  Act,  1869. 

Pmcthr,  Iq  the  London  Bankruptcy  Court  {or  the  County  Court  of  ,  holden 

p.  1440  el  «c//.    at  ]. 

lu  the  matter  of  proceedings  for  liquidatioif  by  arrangement  or  composition 
with  creditors  institutett  by 

Take  notir(»  that  an  application  will  be  made  to  the  rejristrar  at  the  London 
Bankruptcy  Court,  Lincoln's  Inn,  in  the  county  of  Middlesex,  or  the  Court- 
house in  ,  on  next  the  day  of  ,187  at 
o'clock  in  the  noon,  to  register  the  resolution  passed  at  a  general  meeting 
of  creditors  held  at  on  the  day  of  ,  187  ,  in  the  above 
matter,  and  that  vou  must  then  attend  and  support  your  objection  to  the  proof  of 
debt  of  {or  your  proof  of  debt,  the  same'  having  been  objected  to  br 
,  rt.v  the  case  in<n/  ^/].                                       ^ 

No.  114. 

Xoticc  of  Application  to  Register  Resolution. 

The  Bankruptcy  Act,  1869. 


Vraetict,  In  the  I/Ondon  Bankruptcy  Court  [or  the  County  Court  of 

p.l^iOet8eq,   at  ]. 


,  holden 


In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  composition 
with  creditors,  instituted  by 
Take  notice  that  an  application  will  be  made  to  the  registrar  at  the  Lon* 
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don  Bankruptcy  Court,  Lincoln's  Inn,  in  the  county  of  Middlesex,  or  the 
Court-house  in  ,  on  the  day  of  ,  187    ,  at 

o'clock  in  the  noon  to  register  the  resolution  passed  at  a 

general  meeting  of  creditors  held  at  ,  on  the  day  of  , 

187    ,  in  the  abore  matter,  and  that  if  you  hare  any  objection  to  the  registra- 
tion of  such  resolution  you  must  attend  and  urge  the  same. 


No.  145. 

Affidavit  thai  Vote  of  Creditor  ^  absent  from  Meeting,  had  uot  affected  RetoUition, 

The  Bankuuptct  Act,  1869. 

In  the  London  Bankruptcy  Court.  PraHktt 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  composition  |i.  luo  dteg. 
with  creditors,  institute  by 

I,  ,  make  oath  and  say  that  had  ,  respectively  creditors  of  the 

said  debtor,  been  present  at  the  general  meeting  held  in  this  matter  on  the 

day  of  ,  187    ,  and  voted  against  the  resolution  then  passed, 

the  statutory  majority  in  number  and  value  necessary  for  the  passing  of  such 

resolution  would  not  have  been  affected  thereby. 

Sworn  at  ,  this  day  of  ,  187    . 

Before  me, 


No.  146. 
Not  ice  of  Mot  ion . 
The  Bankruptcy  Act,  1869. 
In  the  I/ondon  Bankruptcy  Court  \o)\  the  County  Court  of  ,  holden  at  Fradki, 

In  the  matter  of 
Take  notice  that  this  Honourable  Court  will  be  moved  on  ,  the 

day  of  ,  187    ,  at  o'clock  in  the  noon,  on 

behalf  of  ,  for  an  order  that  the  injunction  granted  by  the  Court  on  the 

day  of  restraining  you  from  taking  any  further  proceedings  in 

the  action  brought  by  you  against  toe  said  ,  or  upon  the  judgment  re- 

covered or  execution  issued  therein,  may  be  continued  until  the  further  order  of 
the  Court    And  further  take  notice  that  the  affidavit     of  ,  cop  of 

which  ser>'ed  herewith,  wUl  be  read  in  support  of  such  motion. 

Dated  this  day  of  ,187    . 

Solicitor  for 
To 


No.  147. 
.Affidavit  of  Service  of  Xotice  of  Motion, 
The  Bankkuptcy  Act,  1869. 
In  the  London  Bankruptcy  Court  [or,  the  County  Court  of  ,  holden  at  ^'T^l^* 

In  the  matter  of 
I,  ,  make  oath  and  say  that  I  did  on  the  day  of 

,187    ,  serve  with  the  notice  of  motion^  a  true  copy  whereof  is 

hereunto  annexed  marked  with  the  letter  <*  A  "  together  with  cop     of 

the    afKdavit    of  intended  to  be  used  in  suj»port  of  such  motion,  by  leaving 

such  notice  of  motion  and  cop      of  the  affidavit  with 
Sworn  at  ,  this  day  of  ,  187    • 

Before  me, 
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No.  148. 
Lift  of  Regitteitd  Letter* » 
The  Baxkkuptcy  Act,  1869. 


,l»ldaiift 


prartiff,  In  tho  lyondon  Bankniptcy  Court  {oTy  the  County  Court  of 

p.l'Xb.  ]. 

In  the  matter  of  proceedings  for  liquidation  by  anungement  or  composite 
with  creditors,  instituted  by  of 

List  of  Kboistered  Letters. 


No. 

NaraoH  of  Creditors. 

Address. 

t 

Piortirr, 
)»1>.  1301—2. 


No.  149. 

Affidai'U  as  to  Trading. 

The  Bankuvptcy  Act,  1869. 

In  the  liOndon  Bankruptcy  Court  [or,  the  County  C-ourt  of  ,  holden  at 

J* 
In  the  matter  of  agoinst  whom  a  bankruptcy  petition  was  filed  ob 

the  day  of  ,  187     . 

I,  ,  ot  ,  make  oath  and  say  that  I  have  known  the  said 

for  the  space  of  uow  last  past,  duriug  all  which  time  the  said  d^ 

use  and  exercise  the  trade  aud  business  of  at  aforesaid,  andsoogbt 

and  endeavoured  to  get      h      livelihood  thereby,  as  others  of  the  same  trade  cr 
business  usually  do. 

Sworn  at  ,  this  day  of  ,  187    . 

Before  me. 

Exhibited  to  me,  this  day  of  ,187     . 

Registrar. 


Prnc<i<y, 
TV'  1301—2. 


No.  150. 

AJidarit  as  to  Petitionvig  Creditor's  Debt. 

The  Baxkuuptcy  Act,  1869. 

day  of  ,187     .' 

In  the  matter  of  ,  against  whom  a  petition  for  adjudication  of  besl^' 

ruptcy  was  filed  on  the  day  of  ,  187    . 

1,  of  make  oath  and  say,  that  the  said  w    on  is^ 

before  the  day  of  and  snll  justly  and  truly  indebted  mto  ^ 

deponent,  in  the  sum  of  ,  for  [state  eonsuieratioH]^  for  w)iiek 

said  sum  or  any  part  thereof  I  say  that  I  have  not,  nor  hath  any  pereon  by  vf 

2G0 
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order  or  to  my  knowled^  and  belief  for  use  had  or  received  any  manner 

of  satisfaction  or  secnnty  whatsoever,  save  and  except  the  following  [here  state 
nature  of  security ,  and  the  valm  at  which  the  creditor  estimates  the  samSy  and  if 
bills  of  Exchange^  set  them  out  in  the  schedule  ;  but  if  no  security  be  held,  strike 
out  from  the  word  "  whatsoever"] 


1 

Date. 

Drawn. 

Acceptor.                Amount 

Date  when 
due. 

1 

1 

1 
1 

1 

I 

1 
1 

Sworn  at  ,  this 

Before  me, 
Exhibited  to  me,  this 


day  of 
day  of 


,187 
,187    . 


Registrar. 


Xo.  151. 


Affidavit  as  to  Act  of  Bankruptcy  by  Declaration  of  Inability  to  Pay, 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court,  day  of  ,  187    .  T*metict, 

In  the  matter  of  ,  against  whom  a  petition  for  adjudication  of  bank-  ^^  1301—2. 

ruptcy  was  tiled  on  the  duy  of  ,  187    ,  I,  ,  of 

,  make  oatli  ond  say,  that  tlie  named  in  the  annexed  certified  copy 

of  declaration  of  inability  to  pay,  and  therein  described  as  ,  the  original  of 

which  declaration  was  filed  in  the  office  of  the  chief  registrar  of  the  London  Bank- 
ruptcy Court,  on  the  day  of  ,  187  ,  the  same  person 
as  the  named  in  the  said  petition,  and  that  the  said  declaration,  of  which 
the  annexed  is  a  certified  copy,  was  signed  by  the  said  in  the  presence  of 
and  attested  by  this  deponent,  and  was  filed  as  aforesaid  before  the  said  petition 
was  presented. 
Sworn  at              this               day  of               ,  187    . 

Before  me. 
Exhibited  to  me,  this  day  of  ,  187    . 

Registrar. 


No.  152. 

BrtnkrupVs  Summons,    " 

The  Bankruptcy  Act,  1869. 

Whereas  a  petition  for  adjudication  of  bankruptcy  was  filed  in  the  London  Pradiee, 
Bankruptcy  Court,  on  the  day  of  ,  187    ,  against  you,  ,  W*  1304—5. 

and  you  having  been  duly  adiudgea  bankrupt,  and  the  first  meeting  of  your 
creditors  having  been  duly  hela,  you  are  hereoy  summoned  and  required  to  sur- 
render yourself  to  the  said  Court,  at  a  public  sittmg  of  the  Court,  appointed  to  be 
held  on  the  day  of  ,  187    ,  at  o'clock  in  the 

noon  precisely,  at  the  said  Court  in  Lincoln's  Inn  Fields,  for  you  the  said  bank- 
S6l 
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rapt  to  attend  for  public  examination,  and  you  are  berebj  infonned  that  at  nek 
Bitting  you  will  be  required  to  submit  yourself  to  be  examined,  and  to  make  a  liI 
and  true  discoTery  and  disclosure  of  aU  ^our  estate  and  effects,  according  to  tki 
directions  of  the  said  statute.    And  herein  fail  not  at  jour  periL 

Oiyen  under  my  hand  and  under  the  seal  of  the  Court  thu  day  of         % 

187    . 

To  ,  the  above-named  bankrupt. 


No.  153. 

First  Meetuig. 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or^  the  County  Court  of  ,lioUa 

at  1,  day  of  ,  187    . 

Before  Mr.  Rej^strar  , 

In  the  bankruptcy  of 

Memoranium. — This  being  the  day  appointed  by  the  Court  for  the  fiirt 
meeting  of  creditors  under  the  said  bankrupt<'y,  whereof  the  notice  required  ii 
that  behalf  has  been  duly  pven,  I,  the  undersigned,  a  registrar  of  the  said  Comt, 
sat  at  the  time  and  place  above-mentioned  pursuant  to  such  notice,  to  take  ^ 
proof  of  debtM,  and  fur  the  appointment  of  a  trustee  or  trustees  under  the  aid 
oankniptcVf  and  creditor     having  proved  and  trustee     hana; 

been  duly  appointed  the  day  of  ,  at  o*cIock  in  the 

noon,  was  appointed  by  the  Court  for  the  said  bankrupt  to  attend  for  paUic 
examination  before  the  Chief  Judge  in  bankruptcy. 

Eegistrar. 


.  1321. 


Practice, 
PJK  1391-2. 


No.  154. 

Deb(or*8  Consent  to  Adjudication. 

The  Bankrittcy  Act,  1869. 

In  the  Ijondon  Bauknipt<v  Court  [or,  the  Coimty  Court  of  ,  holden  «i 

]. 
In  the  matter  of  a  bankniptcy  petition  filed  the  day  of  f 

187    ,  by  against 

I,  of  ,  the  person  named  in  the  above-mentioned  petition,  d^ 

hereby  consent  to  au  adjudication  being  forthwith  made  against  me  under  the  said 
petition. 

Dated  this  day  of  ,  187     . 

"Witness, 


No.  15.3. 

Examination  Heading, 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or,  the  County  Court  of  ,  holden  it 

]. 
day  of  ,  187    . 

In  the  matter  of 

Before  Mr.  ,  being  sworn  and  examined  at  the  time  and  place 

above-mentioned  upon  h       oath  saith. 


BASKBUPTCT  FOBMS. 


The  BAXKBt'iTCT  Act,  tS89. 


In  t)iB  Loodon  Banlmiptry  Court, 


,187 


■e  the  Chiel  Judg«. 

Thu  being  «  public  aittiag  appomted  tor  the  uboTe-named  banlcrupt  to  pav 
h  public  einminatioB  (whereol  and  of  the  purport  whereof  the  notice  rmnired 
in  that  behalf  hai  been  dulj  pren),  and  the  aaid  banknipt  hniin^  roma  before 
this  ('onrt,  being  the  C'uutt  dulf  anthoriied  to  proceed  in  the  proaecution  of  the 
■aid  bankruptcy,  and  the  aaid  baidirupt  being  eiominod  at  the  time  and  pUi« 
■boTe-mentioDed.    Now  opon  hearing  Mr.  for  the  aaid  bankrupt     aod 

Hr.  for  the  trustee. 

And  it  appearing  that 

The  Court  doth  order  that  thi>  sittiug  for  the  laid  banlmipt  to  pasa  h  laid 
eTaniinatioD  be  adjourned  until  the  day  of  next,  at 

u'l-tock  in  the  noun  precisely. 

By  the  Court, 

Kegutrat. 


o 


In  the 

In  the  matt 
Before  Mr. 
Upon  the  appl 
It  ia  ordered. 


No.  157. 

Taa  Baskevpici-  Act,  1869. 

daT  of  ,187. 

f  of 


In  the  London  Bankruptcy  Court 

In  the  matter  of 
Before  Hr.  Begiitntr 


No.  1S8. 

LUt  of  Criditori  if  Ac  hare  Pi-artd  Debt: 

Thb  Baskuiptcv  Act,  1809. 

day  of  ,187 


Lin  OF  CBuprmiu  wiio  n.vr  this  dat  Paovct.  niiaa  Drina. 

KaimorCndllom. 

Amount. 

•■ 

PmtHttf 
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No.  159. 
Adjoummeut  of  Debtor'* s  Snmmotts. 
The  Baxkrvptcy  Act,  1869. 


of  td 


In  the  Ix)ndon  Bankruptcy  Court  lor,  the  Countv  Court  of 

]. 
In  the  matter  of  a  debtor*8  summons  by  againBt 

bearing  date  the  day  of  187    . 

Before  Mr.  Registrar 

This  being  the  day  appointed  by  the  Court  for  the  hearing  of  an  apjdication  W 

the  debtor  to  dismiss  the  aboTe^mentioned  summons. 

Now  upon  hearing  Mr.  for  and  Mr.  for  ii' 

it  is  ordered  that  the  further  hearing  of  the  said  application  be,  and  tk 

same  is  hereby  adjourned  until  the  day  of  187     at  o'dock 

in  the  noon. 

Given  under  the  seal  of  the  Court  this  day  of 

By  the  Court, 

Registnr. 


Prartiee^ 
f.  1384  e/ tag. 


No.  160. 

Ccrtijicate  of  not  having  Received  or  Paid. 

The  Bankrvptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or,  the  County  Court  of  ,  holda  it 

J* 
In  the  matter  of  bankrupt. 

day  of  187     . 

I  hereby  certify  that  I  have  not  received  or  paid  any  monies  on  account  of  tie 
above  estate. 

Trustee. 
Examined  and  approved  this  day  of  ,187    . 

luspectors. 


Practict, 
p.l\ibiietieq. 


No.  160a. 

Form  of  Application  for  Pi'oof*  off  File, 

The  Baxkriitcy  Act,  1869. 

In  the  Tendon  Bankruptcy  Court  [or,  the  County  Court  of  ,  holdes  at 

J* 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  with  creditors, 
instituted  by  ,  of 

To 

Sir, 

In  \'iew  of  Rule  71  of  the  Bankruptcy  Act,  1869,  and  for  the  parpose 
of  examining,  in  accordance  with  Rule  72,  the  proofs  of  debt  that  have 
been  filed  in  the  Court  against  the  estate  of  •  the  above  debtor,  I  shall  be 
obliged  by  your  causing  to  be  delivered  to  me  with  as  little  ddaj  ^ 
possible  the  said  proofs,  on  my  engaging,  which  I  hereby  do,  to  reton 

S64 
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and  to  p&j  on;  abaige  attending; 


I  am,  Sir,  Toui  abetlient  serTRnt, 


Tnistee  of  lbs  eitatB  and  effects  of 

Ko.      1                       Kii>i».>rVcponent- 

AmonntgfDebt. 

No.  161. 
Order /or  SuUtitHttd  Sereitt  of  rttitloii. 
The  Baskbvptct  Act,  1869. 
In  tbcLondonBanlmiplcyConit  [or.  the  County  Courlof        ,  hnldenat        ].    ] 
lu  the  matter  of  a  petition  for  adjodication  of  bankruptcy  filed  bj  I 

sfainnt 
Before  Mr. 

Cpon  the  applicatiuu  of  and  ujion  reading;  the  affidavit  of  ,  of 

in  the  of  ,  it  is  ordend  that  the  delivery  of  a  sealed 

copy  of  the  above-nentianed  petition,  to<^ther  with  a  sealed  copy  of  thta  order 
on  some  adult  inmate  at  the  nanal  or  loiit  known  place  a[  bodneRB  n[  the  said 
■itnate  and  being  at  in  the  of  ahaU  be  deemed 

to  be  good  and  Bafflcient  service  of  the  wid  peUtion  on  the  said  on  the 

itj  oi  inch  delirery. 

GiTea  under  the  seal  of  the  Court  this  day  of  167    ■ 


No.  162. 
Order  for  SiU-titiiled  SerrUe  e/Diitor'i  SummoHi. 
Thi  Bankbi'itci  A(t,  1S69. 
In  tlie  London  Banlcrnptcy  Conrt  [or,  tlie  County  Court  of  ,  holden  at   j 

]■  J 

Id  the  matter  of  a  debtor's  summons  by  against 

Before  Hi. 

Upon  the  application  of  ,  and  upon  reading  the  affidavit  of  , 

of  ,  in  the  of  ,  it  la  oidered  that  the  delivery  of  a  tealed 

copy  of  the  aboTe-meationed  debtor's  summons,  together  with  a  eealed  copy  of 
this  order  on  some  odnlt  inmate  at  the  usual  or  ]B«t  known  place  of  bniineas  of 
the  said  situate  and  being  at  in  the  of  shtU  be 

deemed  to  be  good  and  sufficient  serrice  of  the  said  debtor's  summons  on  the  said 
on  the  day  of  nicl)  delivery. 
GiTtm  under  the  seal  of  the  Court  this  day  of  1S7 

Begistrar. 


Xo 

163. 

AffidaHt  o/Filntu 

ofSe. 

tmr 

crX«, 

ftr 

Tna  Banxs 

PTCT 

Act, 

isse. 
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Ajfuntt  ,  or,  proceedings  for  liquidation  by  arrangemect  or  ca 

bastion  with  creditors,  instituted  ^J      ^        \       ^  ^  -  «         ;^ 

'  J  of  niake  oatn  nnd  ray  that  I  know  and  am  wdl  iccnins 

^jj^  ^  of  ,  the  person  pwposed  to  be  appointed  ret*«v€T  [f^d  a 

alaaffer,  if  *n  nppuiutf^d']  of  thw  ertate,  and  have  known  him  lor  the  spa« 
^^       ■  in»w  last  i)ast.  and  am  of  opinion  that  he  is  a  hijrhly  n-^pecuNe « 
•vsponsiblf  piTs«»n,  and  will  tittctl  to  ait  in  the  capacity  of  receiTtr  in  banknnw 
!^  m  any  othtr  jHwition  of  tnwt,  and  in  evin-  respeit  competent  to  di^hargt  L 
dutiea  i-onaequent  upon  his  appointment  to  any  such  office. 
Sworn  at  this  day  of  187     . 


Before  me 
Kxhihitfd  to  me  this 


dav  of 


is: 


Xo.  164. 

In  the  Ix)ndon  Bankruptcy  Court  [or,  the  County  Court  of         holden  at 

In  the  matter  of  .  ^ 

SiMMARY  or  Rkceipts  axd  Paysifsts. 


U<Tfii>tH. 


i:iiniit  (if  iiiiy) 

C>i-**lt       .       ■  •       • 

lh-)it.H     .        .  .        . 

iStiM'k      .        .  .        . 
Funiitiiro 

Otht-r  rn'i»tity  . 


T<»  IWance,  viz.: 
In  Ikmk    . 
With  Tnwtee 


ravTiieijt.-*. 


t 


aKli"  Tnwt*.-*'  \*t  ii-.iliyf 
|ini|t.*rty  in  tlu-ir  |ii.s- 
>fsj»iiin  fur  iK-iu'tii  nf 
KbtJitv 

Pn^fi'D-ntial  —  mu-Ii    .-w 

Itrnt.  Taxr>.    W.i-f,. 

./.If  ttt  ih'te  I'/  ii'iA.. 

i"i't' y,  sff  *(T>.  :!-j  jc 

ftio  •  •  •  • 

tiiXnl  ^         .  .  . 


(..'••nil  Fir--*     . 
niiTikinitl's  Alh'W.iiiii.' 


.  I 


II 


F.xtr.ior.linan-  Ontl;j>  - 
siK'li  as  1{-.  lits  :iii4l 
Wap-s  iiMUin-l  in 
niaua^t'iiunt,  "/^^  . 

niat<-nals  ivunitol  !■■ 

\i' , 

Tiustii'N  K-  iiiunt  :ati«-M 
Iiii  iil«  ntal  Outl.iy, 
l>ivi«U'n«ls  ]iai>l      .  | 

Do.      Unclainu-'l  £  i 


Rilanco 


i 

£ 

£  :  : 
£  :  : 
£    : 


I       I 


I 

I 

TrHtttf- 
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No.  166. 
Order  for  SttbttUuted  Service  of  Petition  by  Advertisement. 
The  Bank&vptct  Act,  1869. 
In  the  London  Bankruptcy  Conrt  [or,  the  County  Court  of  ,  holdcn  at    pnvtic^. 

In  the  matto:  of  a  bankruptcy  petition  by  against 

Before  Mr.  Begiitnu- 

Upon  the  application  of  and  upon  reading  the  affidavit  of  filed 

the  day  of  187    . 

It  is  ordered  that  notice  of  the  filing  of  the  above-mentioned  petition,  ac- 
cording to  the  form  in  the  schedule,  be  published  in  the  London  Gazette  and 
[intert  ttame  of  newspaper^  and  that  the  pxiblication  of  such  notice  shall  be  deemed 
to  be  service  of  such  petition  on  the  said 

Given  under  the  s^  of  the  Court  this  day  of  187    . 

Registrar. 


No.  166. 

Order  for  Substituted  Service  of  Debtor^  s  Suimnons  by  Advertisement, 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or,  the  County  Court  of  holden  at   vraetWf, 

].  IK  ia»4. 

In  the  matter  of  a  debtor's  summons  by  against 

Before  Mr.  Registrar 

Upon  the  application  of  and  upon  reading  the  affidavit  of  filed 

the  day  of  187    ,  it  is  ordered  that  notice  of  the  granting  of  the 

above-mentioned  summons,  according  to  the  form  in  the  schedule,  be  published  in 
the  London  Gazette  and  in  [insert  natne  of  newspaper']  and  that  the  publication  of 
such  notice  shall  be  deemed  to  be  service  of  such  summons  on  the  said 
on  the  seventh  day  after  such  publication. 
Given  under  the  seal  of  the  Court  this  day  of  187    . 

Registrar. 


Vmi'tUr. 


No.  167. 
Is.  Affidavit  of  Search. 

The  Bankruptcy  Act,  1869. 
In  the  London  Bankruptcy  Court  [pr^  the  County  Court  ofl  ,  holden   ,.,,„.,,,. 

In  the  matter  of  a  bankruptcy  petition  by  against  v.Ai\, 

I,  ,  of  ,  make  oath  and  say  that  I  have  this  day  searched  the 

proceedings  filed  in  this  Court  under  a  debtor's  summons  by  against 

,  and  bearing  date  the  day  of  ,  and  as  appears  by  such 

proceedings  the  said  has  not  filed  any  affidavit  denying  the  debt  due  to 

the  said  upon  which  such  summons  was  issued,  and  no  application  has 

been  made  by  the  said  to  dismiss  the  said  summons. 

Sworn  at  in  the  .  of  this  day  of  187    • 

Before  me 
Exhibited  to  me,  this  day  of  187    . 

Registrar. 
• 
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No.  168. 

U.  AJidatU  of  no  teptirmU  DehU  or  Esimie, 

Th»  Baxkruftcy  Act,  1869. 

/>,.'. //ir,  In  the  London  Bankraptcj  Coort  [o/*,  the  Comtr  Court  of  ,  holdn 

W'.i37i  at  ]. 

<'  *'*'  In  the  matter  of  {voceedings  for  liooidatioD  hj  arrmogemait  nx  conqpoote 

with  creditor!,  instituted  by  ,  of 

We,  ,  of  ,  make  oath  and  nj  that  we  hare  not  any  aepaate 

debt  or  debts  due  by  ns  or  either  of  us  to  any  person  or  persons  wbatsoeTer ; 

And  we  farther  make  oath  and  say  that  nother  of  na  hare  any  separate  ertrie 
or  effects  of  any  kind  whaterer  belonging  to  either  oi  us. 
Sworn  at  ,  this  day  of  ,  187 

Before  me. 


No.  169. 

Affidavit  vei'ifyiHg  Cktiiyet. 

VroHUt,  In  the  London  Bankruptcy  Court  [or,  the  County  Court  of  ,  boUrf 

f>.  l:ih4*»n*?      at  ]. 

yp.  141U-I1.  Xq  ^^  matter  of  ,  maketh  oath  and  saith  that  he  was  appointed  ei 

or  about  the  day  of  ,  187    ,  receirer  [manager,  or  tmsteel. 

And  this  deponent  saith  that  the  bUl  of  charges  hereto  annexed  markea  with 
tlie  letter         and  amounting  to  the  sum  of  £  contains  a  troe  statengrt 

of  the  days  and  times  during  which  this  deponent  was  peraonally  aigaced 
accounts  and  explanations  required  concerning  the  same.      Xnd  this  depoDOt 
saith  that  he  was  actually  and  necessarily  emi>loyed  daring  the  whole  of  ^t  tune 
so  charged  in  and  about  the  business  of  &e  said 

And  deponent  further  saith  the  said  bill  of  charges  contains  also  a  like  ti« 

statement  to  the  best  of  this  deponent's  knowledge  and  belief  of  the  dais  sad 

times  during  which  the  deponent*8  clerks  were  employed  upon  the  said  aoooato 

,  and  that  they  were  necessarily  so  employed  during  the  whole  poitil 

charge<l. 

And  this  deponent  further  saith  that  he  hath  received  on  account  of  his  charjptf 
for  the  buf^iuess  so  transacted  by  this  deponent  for  the  said  ,  and  i^ 

more.     And  this  deponent  saith  that  he  hath  not  nor  hath  any  other  person  br 
this  deponent's  order  or  to  his  knowled*re  or  belief  for  his  use  received  any  other 
security  or  satisfaction  whatever  for  or  on  account  of  his  aforesaid  charges.' 
Sworn  at  ,  this  day  of  ,  187  .  , 

Before  me, 

No.  170. 

Cti'tiJicaU  by  Trustee  that  he  has  not  t^ceived  awy  Rem  ft  He  rat  ion, 

Thb  Bankruptcy  Act,  1869. 

PforHtr,  ^^  *^6  London  Bankruptcy  Court  [o>*,  the  County  Court  of  ,  hoWrt 

j>p.  i;;oo'-7.     at  ]. 

In  the  matter  of 
I,  ,  of  ,  the  trustee,  herebj  certify  that  I  have  not  receivsi 

neither  do  I  intend  to  receive  any  remuneration  for  my  services  in  this  matter  » 
trustee 

Dated  this  day  of  ,  187    . 

Witness, 


S» 


BANKRUPTCY    FORMS. 

» 

No.  171. 

CertiflenU  by  Tt'ustee  as  to  Charges, 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [o>',  the  County  Court  of  ,  holden   pmttticf, 

at  ].  y'i'.  i^w*y-7. 

In  the  matter  of 

I  hereby  certify  that  the  bill  of  costs  hereunto  annexed  does  not  contain  any 
charge  for  work  oone  for  which  I  claim  any  remuneration. 

Dated  this  day  of  ,  187    . 

Witness, 

No.  172. 

Xotiee  of  Application  to  diMmiss  Debtor''*  Summons, 

The  Bankeuptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or,  the  County  Court  of  ,  *  holden   Practice, 

at  ],  day  of  ,  187    .  if- 12»7 

In  the  matter  of  a  debtor's  summons  by  against  .  '  '^ 

Take  notice  that  the  Court  has  appointed  the  day  of  , 

187    ,  at  o'clock  in  the  noon,  at  the  ,  before  , 

for  the  hearing  of  an  application  by  the  said  debtor  that  the  said  summons  may 
be  dismissed. 

Registrar. 
To 

No.  173. 

Request  for  Troeeedings, 

In  the  lyondon  Bankruptcy  Court  [or,  the  County  Court  of  ,  holden  at    I'mrtift, 

].  ?>p.  law 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  composition   ^''^^' 
with  creditors,  instituted  by 
of 

No. 

I,  being  the  attorney  in  the  above  matter,  hereby  make  application  for  the  file 
of  documents  to  be  delivered  to  me  under  Rule  9  of  "  The  Bankruptcy  Act,  1869,'* 
for  the  purposes  of  a  [insert  here  second  or  adjourned,  &c.,  as  the  case  wag  be"] 
meeting  to  oe  hold  on  the  day  of  ,  187    ,  and  I  hereby  under- 

take to  return  them  to  the  Office  for  Registration  of  Arran^ment  Proceedings, 
2,  Quality  Court,  in  the  same  condition  as  received  by  me  witnout  any  delay. 

Received  from  the  Office  for  Registration  of  Arrangement  Proceedings,  the 

above  file. 

Dated  ,  187    .  

174. 
Notice  of  Dividend  under  Liquidation, 
The  Bankruptcy  Act,  1869. 
In  the  London  Bankruptcy  Court  [o;*,  the  County  Court  of  holden  at   Vrartice, 

A  dividend  of  in  the  pound  has  been  declared  in  the  matter  of 

proceedings  for  liquidation  by  arrangement  or  composition  with  creditors,  in- 
utitated  by  ,  of  ,  and  will  be  paid  by  at  on  and 

after  the  day  of  between  the  hours  of  and 

Trustee. 
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APPENDIX    V. 

No.  175. 

ISumtnons  of  Itektors  to  E»ta(c. 

The  Bankuuptcy  Act,  1869. 

rmrtior  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  ot  Great  Britiun  and 

yp,  1.S75'  Ireland,  Queen,  Defender  of  the  Faith.     To  [waMM*,  addres*,   and  occupohom  *J( 

ttmn.  icitneu\  greeting — we  command  you,  that  all  things  set  aside  and  ceai^ing  ertn 

excuse  you  be  and  appear  in  your  proper  person  before  the  Chief  Judge  of  :br 
London  Bankruptcy  Court  at  BaHinghall  Street,  in  the  City  of  Ix>ndon,  on 
the  day  of  ,187     .by  of  the  clock  in  the  noiti 

of  the  same  day ;  and  alijo  that  you  bring  with  you,  and  produce  ut  the  time  amt 
place  aboTC-mentioned,  all  ledgers,  and  books  of  account,  invoice?,  statements  ••! 
account,  letters,  books,  papers,  and  documents  of  every  kind,  in  any  manner  i*- 
lating  to  your  dealings  ana  transactionH  with  ,  a  bankrupt  [}f  /ufMi^atiMt 

debtor,  strike  out  a  bankrupt  and  inurt  a  liquidating  debt«)r],  und  to  testify  th* 
truth  according  to  your  knowledge  in  the  matter  of  a  certain  bankruptcy  [ifhq^- 
datum,  strike  out  biankruptcy  and  inwrt  liquidation]  petition  now  in  our  iTiMzidrti: 
Bankruptcy  Court  aforesaid  presented  by  against  touchinir  a 

debt  alleged  to  be  due  by  you  to  the  said  bankrupt's  [strike  out  bankrupt^  « '^ 
insert  liquidating  debtor*sJ  estate  amounting  to  the  sum  of  £  on  the  parr 

of  the  trustee  of  the  property  of  the  said  ,  and  at  the  aforesaid  day  in  thf 

said  matter ;  and  hereof  fail  not  at  your  peril. 
Given  under  the  seal  of  our  liondon  Bankruptcy  Court  the  da  j  of 

187    . 

Begiitrar. 

NoTB. — This  summons  is  isniivd  on  the  application  of  ,  thr  soHeitcnffi^ 

and  on  behalf  of  the  said  ,  and  take  notiee  that  if  the  sum  of  £ 

stated  to  be  due  by  you  to  this  estate  be  paid  to  the  said  at  cm  ff 

before  the  day  of  ,  187     ,  this  summons  trifl  be  discharged. 
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THE     BANKRUPTCY    ACT,     1869. 


SCALE  OF  ATTORNEYS'  COSTS. 


Petitioning  Creditor^*  Bill  of  Costs  to  the  Appointment  of  Trustee. 

£    t.    d. 

lustructions  for  petition .        .        .100 

Kxuminin^  witnesses  as  to  tradin*^,  where  necessar)*         .         .        .     .     0  10    0 

Ditto  as  to  act  of  bankruptcy 0  10    0 

Kxamining  particulars  of  petitioning  creditor's  account   .         .        ..068 
The  act  of  bankruptcy  being  a  declaration  admitting  inability  to 
pay,  filed  by  the  attorney  to  the  petitioner,  or  an  assignment 
prepared  by  the  attorney  to  the  petitioner,  or  default  made  upon 
a  debtor's  summons  issued  by  the  attorney  to  the  petitioner, 
these  t^'o  last  charges  ^vill  not  be  allowed.    The  expense  of  an 
assi^ment  will  not  be  allowed  where  a  declaration  of  inability 
would  answer  the  purpose. 
If  attorney  res^ide  at  a  distance : — 
Writing  agent  to  search  for  prior  petition     .        .        ,   2s,  6d, 

Agent's  writing;  result  of  search Ss.  Gd, 

Searching,  if  prior  petition  filed 0    7     8 

Drawing  bankruptcy  petition,  including  order  for  hearing    .        .    .    0  10    0 
If  exceeding  10  folios,  a  shilling  a  folio. 

Ingrossing  same,'4ff.  per  folio  only  to  be  allowed  where  the  petition 
exceeds  seven  folios. 

Paid  for  stamp  and  parchment 5     10 

Attesting  signature  of  each  petitioner,  except  in  case  of  partnership  ..068 
Drawing  and  fair  copy  af{ida.\it  verifying  petition        .        .         .         .034 

Attending  petitioner  to  be  sworn 0    6     8 

Paid  oath  (if  paid} 

Two  copies  of  petition  for  sealing,  4d,  per  folio. 
Prepariu);^  subpoena  and  serving  witnesses,  or  arranging  with  witnesses 
for  their  attendance  on  presentation  of  petition         .        .        .        .    0  13    4 

Paid  them 

See  Witnesses'  Scale.     Petitioning  creditor  is  not  to  be  regarded 
as  a  witness,  and  is  not  to  be  paid  for  loss  of  time;  he  may  claim 
his  expenses  of  travelling  and  subsistence. 
Attending  on  presentation  of  petition  when  Court  investigated  statements 

therein,  and  clerk 100 

One  fee  only  for  attending  will  be  allowed,  unless  by  direction  of 
the  Court  at  the  time,  and  a  memorandum  of  its  aUowance  pro- 
duced to  the  taxing  ofiiccr. 
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Drawing  deolamtiim  for  inability  tc 

Attending  attesting 

I'uid  Btatnp 

Atti'DcUag  tiliag    ■        ■        ■         ■ 


Instmctionx  for  assignment 

Draning  same 

If  abuvc  li.  pvr  fulio. 

Fair  copy,  per  lulio  id. 
Paid  Btamp  nnd  paper,  if  Btamptd        .... 
Attesting  c.itcutii.q,  each  asjigning  part)- 

Cost  of  Dtttor'i  SHmmoui, 

Tiutnittinns  for  aflidavit  of  <lebt,  and  for  debtor's  sonuno 
.Vftidavit  of  debt,  and  for  ru[iy        .... 
I'artJL'ulara  of  demand  (three  copies)  at  4rf.  per  folio. 
Atteading  snearing  each  deponent      .... 

I'oid  oath  (if  paid) 

Attending  tiling 

I'nid  for  olfice  copy 

Summons  and  two  fair  ropics  and  particulars 
.Vttending  sealing  summons,  copies  ond  particulars  . 

I'aid  stamp 

Srri-ice  of  summons 

Attending  Court  on  hcariug  of  summons     . 

Canfii  iiliar  Ihe  Jkifm'  it  reqiiirrd  by  the  Court  ti 

Attending  making  ini|nirie«  an  to  sufficiency  of  suretjoi 
This  [barge  nill  \ie  subject  to  increase,  according 

of  the  sureties'  residence ;  and,  irbere  necrasarjr, 

for  making  such  inc|iiiries. 

Drawing  e^iceptions  to  suieties 

8«rTiee  thereof  on  debtor's  attorney 

Attending  Court  when  sureties  allowed  or  disallowed   . 


BANKRUPTCY    COSTS. 

£    #.    d. 

Affidavit  of  denial  of  debt 02G 

Paid  stamp 010 

Attending  Court  on  hearing  of  sommonB,  and  drawing  up  order       .    .  0  13    4 
Attending  for  appointment  to  tax,  and  copy  and  service  of  order  and 

appointment ' 0    5    0 

Attending  taxing 068 

Paid  allocatur  stamp 

Conts  of  Application  to  prosecute  a  Petition  in  a  particular  District^  or  to 
transfer  Petition  from  one  District  to  another. 

Instmctions  for  affidavit  to  ground  application 0    6    S 

Drawing  same.  Is.  per  folio. 

Fair  copy,  Ad.  per  folio. 

Attending  deponent  to  be  sworn  .        .  0    6    8 

Paid  oath 

Attending  Court  when  order  made,  and  drawing  up  same     .        .        .0134 

Costs  on  Application  for  Warrant, 

Instructions  for  affidavit  in  support  of  application  for  warrant      .        .068 

Drawing  same,  per  folio  \h. 

Fair  copy,  per  folio  Ad. 

Attending  to  read  over  and  to  get  same  sworn 0    6    8 

Attending  Court,  warrant  granted 0  13    4 

Fair  copy,  per  folio  4rf. 
Attending  officer,  instructing  him  as  to  the  execution  of  the  warrant     .068 

Costs  of  disputing  Statements  in  Petition. 

Attending  debtor  served  with  copy  of  petition,  taking  instructions  to 

show  cause  against  same 0    6    8 

Drawing  notice  showing  cause 0    5    0 

Two  fair  copies  for  service 0    2    0 

Service  on  creditor,  including  postage 0    3    6 

Ditto  registrar 036 

Perusin]^  and  considering  petition 0    6    8 

Examining  witnesses  in  opposition 0  10    0 

Costs  of  brief,  and  counseFs  fee,  where  requisite  to  employ  counsel. 

Attending  Court 100 

Petitioning  Creditor  s  Costs  on  Bankrupt  disputing  Statements  in  Petition. 

The  debtor  having  served  notice  of  disputing  the  statements  in  petition, 

attending  petitioner 068 

Special  attendances  will  be  allowed  to  examine  witnesses  as  to  the 
facts  they  can  prove,  the  charges  for  which,  and  for  summoning 
them,  will  be  in  the  discretion  of  the  taxing  officer,  according 
to  the  circumstances ;  and  where  necessary  to  employ  counsel  to 
support  the  petition,  the  usual  charges  for  brief  and  counseVs 
fees  will  be  allowed. 
Attending  Court  when  adjudication  made 10    0 

Costs  for  substituted  Service  where  Debtor  "keeps  out  of  the  wag  to  avoid  Service. 

Several  attendances  to  serve  without  effect,  when  it  appearing  that  the 
debtor  was  keeping  out  of  the  way,  and  could  not  be  personally 
served,  instructions  to  apply  for  subs^tuted  service  .        .        .        .068 

Drawing  affidavit  of  facts,  and  that  due  pains  had  been  taken  to  effect 
personal  service,  per  folio  Is. 

Pair  copy,  Ad.  per  lolio. 

Attending  Court  for  order  for  substituted  service,  and  drawing  up  order    0  13    4 


APPENDIX   TI- 
Coiti  of  Britf. 

Initrnctiaaa  {or  bri«f  in  discretion  of  Uiiiig  officer     .... 
(Allowed  odI}'  when  coonwl  emptoyra.] 

Drawing  sune,  I«.  w  folio. 

Fair  copv,  id.  pei  folio. 

Fee  to  coniuel  and  clerk 

AttendlDg  him OSI 

Where  consnllatioa  or  conference  ie  necessar]',  attending  to  qiptnnt 

■lune OGt 

Fee  to  CDimsKl  and  clerk 

Attending  consultation  or  conference    ' 0  It   4 

OmfJ  0/  Co*e.  /or  Opivim  of  CohhkL 
InstmctinDa  for  case 06t 

Drawing  same,  1<.  per  folio. 

Fair  copv,  id.  pcT  folia. 

Fee  to  counsel  and  dcrk 

Attending  him OSt 

Where  conference  is  necessary  attending  to  appoint  same         .         ..OSS 

Fee  to  counsel  and  clerk  attending  conference 0  IS   4 

Attending  for  and  perusing  opinion 0    6   8 

.\ttending  client,  reading  over  opinion,  and  conferring  irith  him  thereon    0    6    K 

CoiU  ef  MolioH. 

Imttmclious 06t 

Where  on  appeal 0  13   4 

Drawing  notice  of  motion  to  be  serred,  per  folio  li. 

Fuir  copies,  id.  per  folio. 

reniHin^  documents  (by  I^ndon  agent)  in  on  oppcol,  from  1/.  1*.  to 

Uakiuf'  sliort  note  of  motion,  anil  attending  r^istrar  therewith,  pre- 

viousljr  to  the  sittinj;  of  the  Court 0    3    4 

Instructions  for  aHidarit  in  support  of  motion 0    G   t 

[N'o  instructions  allowed  where  the  attorney  or  his  clerk  makes  the 
affidarit;  no  fees  allowed  to  counsel  to  settle  affidavit,  nnlen 
■.■n-spt^-iiil.] 


BANKRUPTCY   COSTS. 
Gexbbal  Bulbs. 

£    9.    (f. 

1 .  More  than  one  attendance  at  presentation  or  hearing  of  bankruptcy 

petition  will  not  be  dlowed  unless  ordered  bj  the  Court,  and 
memorandum  be  obtained  to  that  effect. 

2.  Attendance  upon  the  Court  for  necessary  purposes  not  included  in 

the  foregomg  scale,  each 0    6    8 

Attending  Court  on  each  sitting  (including  presentation  and  hear- 
ing of  petition) 100 

If  by  agent 200 

Clerk's  attendance  at  each  sitting,  when  required  .        .        .050 

•).  Service  of  petition,  summons,  order,  notice,  or  other  process,  each 

service 0    5    0 

If  the  distance  be  more  than  three  miles,  *W.  per  mile  extra,  or 
a  further  sum,  in  the  discretion  of  the  taxing  officer,  according 
to  circumstances. 
In  cases  of  great  distance,  the  service  must  be  by  agent,  unless 
othenv'ise  sanctioned. 

4.  Drawing  and  copy  bill  of  cestui,  per  folio 0    0    4 

5.  General  attendances,  each 0    G    8 

Lonf  and  special  attendances 0  13    4 

(Or  more,  in  the  discretion  of  the  taxing  officer.) 

a.  Writing  letters,  each,  special 0    5    0 

Ditto,  common 03    (> 

7.  Circular  letters,  if  above  twenty,  each      .    ' 0     10 

If  numeroas,  they  must  be  printed. 

8.  Attendances  to  insert  advertisements 0    3    4 

9.  Extra  allowances  for  length  of  sittings,  or  other  increased  allow- 

ances must  have  the  sanction  of  .the  ("curt,  and  a  memorandum 
to  that  effect  obtained,  or  all  such  charges  will  be  disallowed. 

10.  Vouchers  must  be  produced  on  taxation  for  all  pa}inents,  or  they 

will  be  disallowM. 

11.  BiUs  of  costs  must  be  written  lengthwise,  on  one  side  only,  and 

dates  must  be  furnished  to  each  itetn^  such  dates  not  to  be  written 
in  the  margin,  which  is  to  be  left  clear  for  taxation. 

12.  In  special  cases,  where  counsel  are  not  instructed  to  appear  in  Court, 

a  cham  by  the  attorney  for  the  preparation  of  minutes  of  fact 
or  evidence  for  his  own  use  may  be  allowed. 

3J.B. — Other  matters  not  herein  provided  for  may  be  allowed  on  a  similar  scale, 
as  new-ly  as  may  be,  or  in  liccordance  with  the  practice  of  the  Superior  Courts, 
according  to  the  nature  of  the  proceeding. 
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1.  ttibkm.  nieixnAHW,  «|ui™ 

.anaeenuemen 

3.  Au.-liQn«™  una  niigiiDlaiil 

t.  Xolariea       .... 

i.  EnBtDMwandsun.'ji.ra 

0.  CIerkaof»tlort.f>""r.rtlifr 

iwnon.  .       . 

S.  ArtLBin»,  niochaiiiifi,  ki:    : 

P.  Fwiial«i,a.™iiiigt..»tulii>i 

in  life       .       . 

10.  P..1ICC  iiwi-oclor  , 

11.  ToHce  conslablf      , 

The  tiBTelllDK  pikhwi  of  llii; 
wilnweea-illU.lluwftla 
niUF,  atul  tlic  otiirn  at  M 

the  Wiino  (XBi'er;  thf  In 
r.-umlewilii.«M---.rrl..orW 
atatiOTi. 

r,  w  tmrfHing  t 
[he  illtcretUiD 

*«i!?rai^U.'lhi 

Qoveraota  of  jjaol.  ImnaiiiB  up  i 

ii«n*r.         . 

BUM,  M.  i»r  inllt  tmt  wny  Ot  Mrh  (Mma. 
tn  the  Ji«™,-U<m  .*  the  tailiiB  iHHi't. 

BANKRUPTCY    COSTS. 

Anctiouecr^s  Charges,  wclud'Dtg  all  JEjrpniftcs  of  Sale. 

£    9,  d. 
Sales  by  auction  of  goods,  chattels,  and  effects : — 
10/.  per  cent,  on  the  first  100/. 
After  to  .        1,000/.    .     5/.  per  cent. 

After  to  .        5,000/.    .    2/.  10*.  per  cent. 

After  to  .       10,000/.     .     1/.  5#.  per  cent. 

If  the  above  be  sold  by  valuation,  2/.  10«.  per  cent,  on  the  first  1,000/.,  and 
1/.  OS.  per  cent,  beyond. 
Sales  by  auction  of  estates,  freehold,  leasehold,  &c. : — 
6/.  per  cent,  on  the  first  300/. 
After  to       .        .         1,000/.     .     2/.  10*.  per  cent. 
After  to       .        .        OjOOO/.    .     1/.  percent. 
After  to       .        .      10,000/.     .     10».  per  cent. 
If  the  above  be  sold  by  valuation,  half  the  above  charges ;  and  if  not  sold,  the 
expenses  to  be  paid,  and  fee  to  the  auctioneer  to  be  allowed  as  agreed  with 
the  trustee,  or  at  the  discretion  of  the  taxing  ofiicer ;  or  if  bought  in,  and 
subsequently  sold  by  private  contract,  by  the  negotiation  of  the  auctioneer, 
half  the  above  charges  on  sales  by  auction. 
Farming  stock  5/.  per  cent,  on  the  'first  100/.,  and  2/.  10«.  on  the  remainder. 
When  sold  by  valuation,  half  the  above  charges. 

Conts  of  SmTCi/s,  Dilapidations^  and  Spec  locations. 

From  21.  to  5/.  in  discretion  of  taxing  ofiicer. 

Sales  of  Stock  by  Tender. 

Not  above  400/ 4/.  per  cent. 

After  to  1,000/ 3/.  10«.  per  cent. 

After  to  2,000/ 21.  10*.  per  cent. 

After  to  5,000/ 2/.  per  cent. 

Above  5,000/.  and  upwards      .        .     1/.  15*.  per  cent. 
Expenses  to  be  allowed,  such  as  advertisements  and  printing,  not  exceeding 
2/.,  or  at  the  discretion  of  the  taxing  ofiicer. 

Accountants  Charges. 

For  preparing  balance-sheet,  investi^ting  accounts,  &c.,  principal's 

time,  per  day  of  eight  hours,  includmg  necessary  affidavit 
Chief  clerk*8  tmie 
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1 
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0 

0 

10 
to 

G 

0 

15 

0 

Other  clerk's  time,  per  day  of  eight  hours 

These  charges  to  include  stationer}'. 

IIatherlbt,  C. 
James  Bacox, 
1st  January,  1870.  Chief  Judge  in  Bankruptcy. 
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SCALK  OF  ATTORNEY'S  COSTS  OF  PROCEEDINGS  FOB  LIQUIDA- 
TION  BY  ARRAKGEMEXT,  X.'XDER  SECTION  125,  UP  TO 
AVI'OINTMENT  OF  TRUSTEE. 


(The  ui\ini(  officer  will  exerrite  n  fair  (liscretina  as  to  the  allowanM  of  pcdiB- 
niry  or  other  charges  cDnnertcd  with  the  deblor'ii  failure  and  any  atqa  l*ka 
to  prelect  the  estate  for  the  gGneial  benefit  of  crediUtn,  subject  to  onkr  of  CMI 

or  icsolutiuD  of  crediton.) 


Paid  « 

Drawing  and  cafptxiiing  petition 0  II 

Paid  arump  and  parchment         ....  '    ' 

Attestinft  oignature  of  (eaili)  petitioner  . 
DrawiiLK  and  fair  ™pv  alfidjivit  verifying  petition 
Attendiug  pelitioncr  to  be  hboih    .  .      ■  . 

I'aid  oath  and  oxhibit  on  petition  where  neeeaaary 

I'aid  atuinp 0    1 

Altmding  petitionci  as  lo  the  nature  of  his  1iabiliti»  and  as  to  addreoea 

of  hih  creditoTH  and  prepring  ccrtiflcatc  as  l4i  place  of  meeting  .    i 

AttendingCuiutonpifsenlationof  petition,  andnling  same  and  affidiTit 

It  by  agent 2    0    0 

[In  awtial  mnea  attorney's  ioumej  may  be  charged  wbem 


rwidont  at  a  dist»nce  from  the  Court. 


BANKRUPTCY    COSTS. 

£   #.  d, 

tendances  on  debtor  and  obtaining  his  signature  thereto ;  if  pro- 
pared  by  an  accountant,  perusing  and  considering  statement,  and 
attendances  on  debtor  and  accountant  thereon.] 

Attending  meeting,  self  and  clerk 15    0 

If  by  agent ..250 

[A  double  or  longer  sitting  will  only  be  allowed  where  certified  for 
by  the  chairman,  and  approved  by  the  taxing  officer.    In  special 
cases  attorney's  journey  may  be  charged  where  resident  at  a 
distance  from  the  place  of  meeting.] 
Fee  for  examining  and  exhibiting  proofs,  comparing  and  completing 
resolutions  with  proxies,  &c.,  and  {where  neeeasari/)  obtaining  signa- 
tores  of  creditors  subsec^uently  to  the  meeting.    JtuU  27 o  of  1870    . 
[Where  any  special  circumstances,  drawing  resolutions  or  deed  for 
carrying  same  into  effect,  and  fees  to  counsel  to  settle  may  bo 
allowed.] 
Drawing  and  fair  copy  affidavit,  verifying  resolutions,  statement,  proofs, 
and  proxies,  produced  at  meeting  and  of  appointment  of  chairman    .008 

Attending  swearing 008 

Paid  oath  (where  necessary)  and  stamp 0    2    6 

Drawing  affidavit  as  to  value  of  assets 0    6    8 

Attending  swearing 0G8 

Paid  oath  (where  necessary^  and  stamp 0    2    6 

Attcoiding  registrar  on  apphcation  to  register  special  resolution    .        .15    0 

If  by  agent 2    5    0 

Paid  ad  valorem  stamp  duty  on  resolution 

[/m  country  cases  paid  for  office  copy  resolutions  to  be  sent  to 
London  Court.] 
Drawing  and  two  fair  copies  certificate  of  trustee's  appointment       ..068 
Attending  obtaining  registrar's  signature  and  seal  of  tne  Court  thereto  .008 


Where  Resolutions  objected  to. 

Attending  obtaining  appointment  for  registration 0    0    8 

Drawing  notice  of  intention  to  register  and'fair  copy  .        .        .        .050 

Copy  and  service  of  notice  (each)    . 0    5    0 

Drawing  affidavit  of  service  and  copy  notice  to  annex  .        .        .        .068 

Paid  oath  and  stamp 026 

Attending  swearing  affidavit  and  filing 0    6    8 

Attending  registrar  on  hearing  of  application  and  drawing  order      .    .    0  13    4 
[Any  additional  charges  to  be  certified  by  registrar  at  time  of 
hearing  appUbation.j 


Where  Receiver  appointed. 

Instructions  for  application  for  appointment  of  receiver  .        .        ..068 

Drawing  and  fair  copy  application 0    5    0 

Stamp  thereon 0    5    0 

Drawing  affidavit  in  support  of  application 0    6    8 

Attending  swearing 068 

Paid  oath  and  stamp 026 

Drawing  affidavit  of  responsibility 0    6    8 

Attending  swearing 0    6    8 

Paid  oath  and  stamp 020 

Attending  Court  on  application,  order  made 0  13    4 

[The  attendance  of  counsel  is  not  to  be  allowed  unless  sanctioned 
by  the  Court  at  the  time  of  application  for  receiver.] 
Drawing  order,  and  two  fair  copies,  and  obtaining  registrars  signature, 

and  passing 06H 

279 


ilice  af  injanctioii,  cop}-  >nd  wmce  (e«ch) 

[Where  posnble  the  appUcatioD  for  re«ei 

to  be  made  at  odo  uid  the  same  ri 

allowed  bj  the  laiing  officer  aceorduij 


u  fornotite  of  motion  for  (or  («  roi 

Drawing  same,  la.  per  folio 
b'air  copies,  4((.  per  folio 
1  )rawing  aMdavit  and  copy 
Attending  tweaTing       .... 
]  'aid  oath  and  atamp  .... 

r'opiea  affidavits  to  aecompany  neUce,  4rf.  per 
Service  of  notice  and  copies  aRldarila  (eaeA  u 
[CVufio/Bri,-/— See»enleof  codennda 
1870."] 
Attending  Court  ou  applieatdon  for  {or/or  a>, 
Drowing  Older,  li.  per  folio 
Fair  copy,  id.  per  folio 


i«). 


I'aidforamcecop 

Serrice  of  order  \r 

[Where  more  than  one  injonetioD  ^int 
for  or  granted,  the  taxing  officer  is  to  i 
more  than  one  set  of  cosM  ia  to  be  al 
tiona  are  not  to  bo  made  utmeceMarilT 
reetrained  relate  to  a  rlaim  not  eiceed 
allowed  on  the  lower  scale  in  respect  I 
standing  that  the  debts  exceed  ToOf. 
R.  8  of  18-1.] 


BANKRUPTCY   COSTS. 

Debtor' 9  Discharge  {yohere  granted), 

£   9,  d. 
Drawing  report  of  trustee  to  registrar  and  engrossing     .  ..0100 

Attending  oDtainine  trustee's  signature 0    6    8 

Attending  filing  and  obtaining  r^istrar's  certificate  thereto    .        ..068 

As  to  matters  not  speciflcall]^  provided  for  and  subsequent  to  the  appointment 
of  a  trustee,  the  taxing  officer  will  be  guided  by  the  scale  of  attorney's  costs  under 
*^  The  Bankruptcy  Rmes,  1870,"  and  the  general  practice  in  bankruptcy. 

Hatherley,  C. 
James  Bacon,  Chief  Judge. 
7  JHlg,  1871. 
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INDEX. 


ABANDONMENT 

of  excess  of  demand,  191—192.     See  *'  Excess." 
of  action,  420.    Su  "Dmcontinuance." 

ABATEMENT 
of  actions, 

before  judgment, 

by  death,  414,  684 
by  bankraptcy,  216 
after  judgment, 

by  death,  589—590 
by  bankruptcy,  617—618 
of  nuisances,  939— 946.  See  "Nuisance."—**  Public  Health  Act,  1876." 

ABSCONDING  DEBTOR. 

judgment  summons,  when  returnable  against,  629 — 680 
arrest  of,   1295  ei  seq.     See  **  Absconding   Debtor's  Act,   1870."— 
**  Arrest." 

«*  ABSCONDING  DEBTOR'S  ACT,  1870." 
preamble,  1295 

arrest  of  a  debtor  about  to  abscond,  1295 — 1296 
no  arrest  valid  unless  after  service  of  debtor's  summons,  1296 
payment  or  composition  after  arrest  may  be  a  fraudulent  preference,  ib. 
construction  of  Act,  ib, 

regulation  of  costs  and  fees  in  respect  of  proceedings  under  Act,  ib, 
short  title,  ib. 
effect  of  Act,  1296—1297 

ABSENCE 

of  registrar  from  Court,  98 

accidental  absence  of  a  party  or  his  legal  advisers,  ground  for  new  trial, 
534—585 

of  judgment  creditor,  or  judgment  debtor,  at  hearing  of  judgment  sum- 
mons, 630—631 

of  juryman,  419,  424 

of  assessors,  428—429 

of  material  witness,  418 

of  third  party,  ib, 

ACCIDENT, 

absence  from  trial  by,  ground  for  new  trial,  534 — 585 

ACCOUNTS. 

audit  of,  by  treasurer,  70 

where  no  treasurer,  72,  73 

directions  as  to  accounts  of  registrars,  88 
to  send  returns  of  his  fees  to  treasury,  84 
where  no  treasurer,  by  whom  registrar's  accounts  audited,  84 

general  instructions  as  to  accounts  contained  in  Treasury  Instructions  of 
June,  1878,  85  et  seq, 

PaH  L  end9  vriih  p,  783. 


ACCOU  NTS  -^mUiiiiiol. 

Treasury  iiutnic:tiaiu  u  to  »cc(iUDt»  iiy  liifch  bailiffs,  91 
jurisdiction  in  res^t  of  partnership  4u:i.'ouat3,  19S 
equitable  jurinliction  in  certain  [nutters  of  account,  200,  201 

extends  only  to  mattcra  of  accounts  relating  to  the  estate*  of  dtctatid 
ncraons  where  the  estate  does  not  exceed  £G00,  201 
particiilurs  of  claim  where  plaintilf  desires  to  hare  an  account  tAken,  2S5 
Hccounta  of  rectivers.     See  "Receivers." 
orders  for  taking  accounts  for  makia^  in(|mricj,  j08  €t  fq.     See  "  Ihtbb- 

LOCUTour  Procebdinos."' 
takin;;  of  accounts  under  special  judj^ents,  515 — 518.     5k  "  Sfkcul 

JUDOMKNT." 

ACKKOWLEDOMENTS  OK  MARRIED  WOMEN. 

what  deeds  require  acknowledgment,  1078—1079 
uiiiy  be  takeu  by  Couoty  Court  -Indge,  1079 

though  he  is  an  interested  party,  it. 
fees  on  acknowledginents,  lOTD 
prottic'e  in  regard  t«,  107B— 108(i 
produi'tion  of  deed,  107U 

separate  examination  of  the  married  woman,  107S — 1080 
taking  the  ocknowlitlfpnent,  1080 

niemorondum  and  cortificatc  of  ackiiowledguient,  1080— 10S2 
preparing  and  lodging  affidavit  verifying  certificate  of  acknowledgment, 
1082—1086 

form  of  affidavit,  1032—1081 

shonld  be  on  larchmflnt,  1034 
without  altetations  or  erasures,  1084— 10S5 
should  follow  fuTinsiirovided,  1085 
by  whom  affidavit  HhouhflH.'  inatlc,  10S5 — 1080 
within  what  titiic  cei-tifii'Ut*-  and  alliiiavit  to  be  loilgej,  108S 
Court  may  extend  the  time,  ib. 
ACQUIESCENCE 

may  duentitle  party  to  injunction,  3S5 
ACTION.    Set  "Admikalttt  Action."— "  Ebhittbd  Aotion."— "Bekovh 

OP  AOTIONH   IKTO  HlOU    COUEI." 

dc«s  not  lie  ill  County  Court  on  judginint  of  another  Court,  i-! 
'n  Hitjli  Court  on  Coiuiti  "         '    ' 


INDEX. 

ACTlOlil— continued, 

what  actions  arc  within  the  operation  of  sec.  5  of    **  The  County  Court 

Act,  1867,"  132—184.     See  "  Costs.' 
actions  for  recoveiy  of  certain  liquors  consumed  on  premises  not  maintain- 
able in  County  Court,  156,  167 
what  personal  actions  may  be  brought  in  County  Court,  185 
actions  by  and  against  paupersy  210 — 212.     See  "  Paupek." 
actions  by  and  against  executors  and    administrators,    212 — 214.     See 

"Executors." 
preliminary  steps  before  action,  247 — 259.    See  "Demand." — "Notice 

BEFORE  Action." 
joinder  of  causes  of  action,  260 — 262.  Su  "Joinder  op  Causes  op  Action.'  ' 
discontinuance  of  action,  416 — 420.    See  "Discontinuance." 
striking  out  action  from  list,  447 — 448.    See  "Strixinq  out  Case." 

ACTION  FOR  BREACH  OF  PROMISE  OF  MARRIAGE 
not  maintainable  in  County  Court,  185 

A  CTIO  PERSONALIS  MORJTUR  CUM  PERSONA, 

action  abates  by  death  of  a  party  before  judgment  unless  cause  of  action 
survive  or  continue,  414 

ACT  OF  BANKRUPTCY. 

petition  in  bankruptcy  available  only  against  person  who  has.  committed 

act  of  bankruptcy,  1279 
Ust  of  acts  of  bankruptcy,  1282—1283 
who  are  persons  who  can  commit,  1280  et  seq, 
as  non-traders,  1280—1281 
as  traders,  1281—1282 
bankruptcy  relates  back  to,  1329—1330 

ACTS  OF  PARLIAMENT 

were  published  in  old  County  Courts,  5 

ADDING  PARTIES.    See  "Parties."- "Third  Parties." 
alteration  of  minute  book  where  parties  added,  414 

ADHESIVE  STAMPS, 

cancellation  of,  in  bankruptcy  cases,  1270 

ADJOURNMENT. 

general  power  to  adjourn,  416 — 417 

two  classes  of  adjournments,  417,  and  see  449 

(1.)  adjournments  before  the  day  fixed  for  hearing,  417—418 
(a.)  by  the  parties,  417 
(A.)  by  order  of  the  Court,  417 
form  of  notice,  ib. 
(2.)  adjournments  made  on  the  day  fixed  for  hearing,  418—420 
(a.)  at  the  instance  of  the  parties,  418—419 

grounds  for,  418 — 419 
(6.)  by  the  act  of  the  Court,  419—420 
grrounds  for,  419—420 
drawing  up  oraer  for  adjournment,  419 — 420 

ADJUDICATION. 

publication  of  order  of,  1327 

notice  of  making  order  of  to  be  advertised,  1328 

the  effect  of,  1329—1340 

upon  propertv  and  contracts  of  bankrupt,  1329 — 1337 
upon  personal  position  of  bankrupt,  1337 — 1340 
annuUing  of,  1415—1416 

of  debtor  as  bankrupt,  after  institution  of  proceedings  for  liquidation  or 
composition,  143(^—1431 

Part  L  ends  ynih  p.  783. 


ADMINISTRATE  OS.     Sef  "Lfitbm  OF  ADMixirrfciTios," 
of  imolTent  estates,  Hi 

I'lviisiDa  u  to.  in  Judiuture  Act,  it, 

thr  same  rules  to  pnnil  u  in  twnkniptcj,  ISS,  153 
this  provisioii  extendi  to  Couatf  C«atta,  155,  15< 
ot  raUlea,  20O,  201,  202 
who  may  obtain  Jecreca  for,  wilhoat  (Firing  othen  of  tlu  Mine  cUm  u 

K)iplicant^  23S,  233 
injuoctian  pending  an  adminLitntion  action,  S63 — t 
of  estates  of  dereased  persons,  51S— 522.     See  "  SnciAL  JcttoxL-cr.' 
^eruUnl'  liff,  SH4 — 9ii5.     .*■-  "Peobatk." 

joriadiction  of  L'anntv  Courts  as  to  obtaining  gnnts  o^  to  snull  («tat«i  of 
inletitates,  S7S— 835.     Sft  "  Fboute," 

ADMISISTRATOE.     Sec  "EiEcirroRK." 

ma;  maintain  replevin  in  respect  of  goods  of  his  testator,  though  taken  in 

latter's  life  time,  723 
of  the  property  ot  convicts,  can  sue  and  be  soed,  216 


AnHiB.vLTv  Actios." — "  ADuiaALTT  JrRWDicnos,"- 
Admitalt;,  '! 


ADMIRALTY.     St- 

eonstilution  of  County  Courts  in,  735—740 

scheme  of  legislation  establishing  Coun^  Courts 


Courts  not  selei-ted  to  have  Adminltr  Joriadictioa.  737— 

7SS 
general  ordera  to  be  framed  regulating  practice,  73S — 
fonna,  739 
aitttngi  of  County  Courts  for  Admiralty  canaes,  A. 

time  of  sittings,  ib. 

jilftce  of,  739—710 
fees,  740 


INDEX. 

ADMIRALTY  ACTION.    Sec  "Admiralty." 
transfer  of,  745—749.    See  *  *  Transfer.  " 

jurifldiction  of  County  Court  in,  750 — 760.      See  "  Admiralty  Jurisdic- 
tion." 
proceedings  in,  764 — 784 
parties  to,  764—765 

proceedings  in  rent,  or  in  personam,  764 — 765 
proceedings  against  unknown  defendants,  765 
notice  to  consul  in  action  against  foreign  ships  for  wages,  766 
in  what  district  to  be  commenced,  766 — 767 
entiy  of  plaint  and  issue  and  service  of  summons,  767 — 769 
filing  ofprccdpe,  767 

form  of,  ib. 
fee  on  plaint,  ib. 

if  special  sitting  required,  a  irrcccipc  for  it  must  also  be  deliyered, 
776—768 
form  of,  768 
issue  of  summons,  ib. 
form  of,  ib. 
service  of,  768—769 
appearance  of  defendant,  769 — 770.     See  **  Apl»EARA^'CPi.** 
notices  of  special  defences,  770—771.  ^Vec"  Pilot.** — "Tender." 
interlocutory  proceedings,  771 — 776.  See  **  Arrest  of  Vessels." 
— "Cross    Actions." — "Payment  into  Court." — "Pay- 
ment out  of  Court." — "  Pendente  lite." — "Records." — 
"Witnesses." 
preparations  for  the  trial,  776—777 

notice  of  trial  to  be  given  by  registrar,  777 
form  of,  ib. 
the  trial  and  judgment,  777 — 780 
mode  of  trial,  778 
conduct  of  the  trial,  778—779 
verdict,  779 

costs,  ib.    See  "Costs  in  Admiralty." 
judgment,  779—780 
recovery  and  taxation  of  costs,  780.     See  "Costs   in   Admi- 
ralty." 
registration  of  decrees  and  orders  in  Admiralty,  781 
execution  and  enforcement  of  judgments,  781—784 

enforcement  of  Admiralty  judgments  by  the  County  Court, 

781—784 
enforcement  of  Admiralty  judgments  of  County  Court  by  the 
High  Court,  784 

ADMIRALTY  DIVISION. 

i'urisdiction  of,  not  taken  away  by  County  Court  Acts,  754 
low  recourse  to,  prevented  in  cases  cognizable  by  County  Courts,  758 — 
760 

ADMIRALTY  JURISDICTION. 

of  County  Courts  before  1868,  735 

whether  County  Courts  not  appointed  to  have  Admiralty  jurisdiction 

possess  any,  787—788,  800 
of  County  Courts  over  ordinary  Admiralty  action,  750 — 760 

is  derived  from  "  Admiralty  Jurisdiction  Acts,  1868  k  1869,"  750 
enactments  on  this  subject,  750 — 752 
general  construction  of,  752 — 754 

conflicting  decisions  discussed,  ib. 
concurrent  jurisdiction  of  High  Court  preserved,  754 
Admiralty  jurisdiction  of  County  Courts  is  limited  as  to 
amount,  ib. 

Part  I.  ends  with  p.  733. 


ADMIRALTY  JUKISDICTION— «w(wwrf. 

iuriadiclian  under  "  Admiralty  Jarudiction  Acts  "  ritradi  ta 
sii  cloHsrs  of  cues,  751 — 758.  Set  "  AanxMUXST." — 
"Cargo."  —  "CoiMaioN."  —  "  Nfcbmabies."  —  "SiL- 

VACE."— "SHtK"— "TOWAOE."— "WagKS." 

mattpRt  fxi'lu'leil  from  (.'ountf  Court  Jariadiction,  758 
hov  rvcoDraa  to  County  Courts  appointed  to  have  Admiraltj  juriidjctka 

secured,  758— 7C0.     Srr  "Costr  re  Admibaltt," 
jamdictioD  and  prot'eedio)^  in  claima  to  iulvage  under  "  The  Heicbsnt 

Shipping  Acts,"  7t«— aVJ.      See  "Salvage." 
u  to  dangerous  csrgoes,  813 — 818.     Sa  "  Danof.bouk  Carooes." 
a»  Courts  of  Survey,  827—837.     Ste  "  Surtey,  Coiirtb  of." 

ADMISSIONS.      Sff.    "  Disclaimers     asd     .Vdhissionb."— "  Notici;    to 

ojicralion  of  paynieiit  into  Court  ua,  33S.     See  "  Paymext  isto  Covit." 

ADVAXCEMEXT.    .V«  "Maintbnascf,  akd  Advasokmest  or  lurxTm." 

iniertocDtory  process  may,  55 

Judge  or  registrar   to   order   in  vhat  newspaper  adTertisement  Is 

ajipear.  55 
expense  of  ailvertisenients,  fi.l 

to  be  pRid  to  rvgiatrar  lierorf  insertion,  55 
Bdvertiscments  for  Ga>:Uf.  56 

to  be  transmitted  by  registrsr  for  insertion  therein,  83 
Tressury  loBtruirtions  ils  to,  1)6 
serric  of  proceed inga  under  »]»cinl  judgments  by  adrertis«ment,S]2 
adTi'rtisements  for  ercditors  nnd  risimsnts  irbere  assets  are  being  adnuni*- 
tei'ed  in  County  Court,  filfi 

ADVOCATE.  Sf.  "Aueiehce."— "Barristkb."— "Cousskj-"- "SouciToi.* 
spjiearauL'O  of  counsel  or  solicitor  us  at  trial  in  County  Court,  109 — 110 

and  any  other  person  by  leave  of  Judge,  110 
where  advocate's  fee  not  sllowi^witliout  n  Judge's  order,  483.  &e"Co«i»." 


INDEX. 

AFFIDAVIT— «m^tnM«rf. 

juror*8  affidavits  not  received,  534 

to  be  filed  by  judgment-creditor  wishing  to  attach  debt  due  to  judgment- 
debtor,  647,  648 
form  of,  648 

AFFIDAVITS  IN  BANKRUPTCY, 
preparation  of,  1311 — 1312 

to  be  divided  into  paragraphs,  1311 

statements  in,  1312 

jurat  where  several  de^nents,  tb. 

rejection  of  affidavits,  t^. 
swearing  of,  ib. 
filing  of,  1313 

AFFIRMATION 

where  deponent  objects  to  an  oath,  353 — 354,  460 

form  of  affinuation,  461 

corrupt  or  false  affirmation  treated  as  peijury,  461 

AGENTS, 

registrars  acting  as,  liable  to  penalties,  97,  112 

also  all  County  Court  officers,  112 
party  to  action  in  County  Court  may  act  by  agent,  109 

AGREEMENT.    See  *  *  Consent.  " 

upon  disputes,  &c.,  for  title  of  land  recorded  in  old  County  Courts,  5 

no  agreement  between  parties  can  enable  County  Court  Judge  to  proceed 
except  by  ordinary  form  of  procedure,  33 

jurisdiction  by  agreement,  146 — 147 
in  Admiralty  cases,  767 — 768 

specific  performance,  reformation,  delivery  up,  or  cancellation  of  agreements 
for  sale  or  lease,  203 — 204 

judgment  by  agreement,  310,  313 — 315.    Sec  "Judgment  by  Agree- 
ment." 

iigunctions  to  restrain  breaches  of,  861 

appeal  in  cases  of  jurisdiction  by  agreement  of  parties,  545 

no  appeal  where  agreement  not  to  appeal,  648 

jurisdiction  by,  in  Admiralty  actions,  767 — 768 

«*  AGRICULTURAL  HOLDINGS  ACT,  1875." 

sections  which  are  of  geTural  application,  1017 — 1023 
costs  in  County  Court,  1023 
jurisdiction  of  County  Courts  under,  1023 
proceedings  under  Act  as  to  references  and  awards,  1023 

jurismction  of  County  Courts,  1023—1030 
sections  conferring  it,  1024 — 1027 

(1.)  Practice  in  appeab  against  awards,  1028 — 1030 

(2.)  Practice  on  applications  to  appoint  an  arbitrator  or  umpire,  1030 

(3.)  Obtaining  extension  of  time  for  umpirage,  ib. 

(4.)  Taxing  the  costs  of  a  reference  under  the  Act,  ib, 

(5.)  Enforcement  of  awards  under  the  Act,  ib. 
proceeding  for  appointment  of  guardians  to  infants  and  next  friends  to 

married  women,  1031 
proceedings  for  allowance  of  charges  on  a  holding,  of  payments  made  for 
«  tenant's  improvements,  1031 — 1032 

ALDERMAN 

used  to  preside  in  old  County  Court,  3 
sheriff  acted  as  his  deputy,  3 
alderman  was  not  the  Judge,  4 

Part  /.  ends  vnth  p,  783. 
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ALIKir  EXEHIES. 

their  poution  in  rt^ld  to  minf  u>d  being  satd  so  longaa  wv  lMt%  31< 
Be  liabla  to  bankriiptcj'  procnding*  bat  cannot  institiit*  tbem,  ItH,  1181 

"ALKALI  ACT,  lS«i" 

olJKt  of  the  Ad,  909 
nupcclcn  nmlcr.  909—911 
•eetioai  of  the  Act  imjiBmag  penalties  911— 91S 

[■utmliiig*  and  pnctm  lor  reoorering  peniltiai  in  the  Conntj  Coott, 
912-911 

AMBA5SAtK)R 

cqjoTs  ihe  •wnr  priTiI^gF  from  being  ined  ai  his  lorcreign,  •237 
guotij  uf,  cannot  be  taken  in  CMcatJon,  <09 

AJIESnMEXTS. 

apiilintioni  to  un«id  idbj  be  at  or  before  the  trial,  410,  478 

liiopn-  time  for  ameadment  vhere  it  takea  plan  at  trial,  478 
general  juriidktion  to  amnid.  110—111,  178 
what  amendmeDU  can  be  made,  411 — 412 

( 1 .  >  Amendments  cannot  be  made  for  pQfpOM  of  ooofemng  jnnab- 

tion.  111,  47S 
{i.)  AmendmeDta  in  the  deacriptioa  of  the  putiea,  ib. 

la.)  Whete  ths  pro^  parties  not  More  the  CodTt,  H. 
(i.)  Where  the  parties  are  improperly  described,  ib. 

Amendment  of  nam«  or  desciiptioD  of  ulaintiS^  ib. 

oafendant,  ii. 
Where  party  wrongly  med  in  repreamtatJTa  chuaetir, 

41! 
Where  party  onght  to  hare  been  sned  in  a  tcpreaentati** 
chaiactrr,  ii. 
(3.)  Amesdmenti  in  the  pMticnlara,  412,  178 
power  of  CMmty  Court  judge  to  amend  iaine  aent  him  for  trial  under  19 
k  20  Vict.  c.  108,  a.  28,  715—719 


INDEX. 

AFFEAL—continued. 

appeal  from  Sheriffii*  Court  to  Conrt  of  Hustings,  17 

appeal  from  decision  of  Judge  refusing  certificate  as  to  costs,  142 

atmbUf  prohibition  will  be  ^ranted  even  after  appeal,  162 

if  prohibition  granted  or  refused  appeal  will  lie,  165 

practice  when  Jud^e  improperly  refuses  to  sign  case  on  appeal,  167 

rule  calling  upon  Judge  to  furnish  copy  of  his  notes  to  intending  appellant 

refused,  169 
appeal  from  decision  upon  application  for  rule  under  s.  43  of  "The 

County  Court  Act,  1856,"  171 
appeal  lies  when  certiorari  refused  or  granted,  178 
(I.)   fFhen  an  appeal  lies/rmn  the  County  Court  in  an  ordinary  aetion,  541- 
551 
formerly  no  appeal,  541 

summary  of  existing  right  of  appeal,  541 — 542 
when  an  appeal  wm  lie,  i6. 
ri^t  to  appeal  how  qualified,  542 
enactments  and  cases  giving  right  of  appeal,  542—551 

(a. )  In  itispect  of  what  matters  appeal  will  lie,  542 — 546 

(1.)  In  all  '*Conmion  Law"  actions  for  a  sum  not  exceeding  £20, 
548—546 
enactment  on  this  subject,  543 
how  amount  recoverable  ascertained,  543,  544 
all  common  law  actions  now  included  in  right  of  appeal,  544 
enactment  giving  extended  right  of  appeal,  544 
in  replevin,  i6. 

in  actions  for  recovery  of  small  tenements,  544 — 545 
where  parties  a^ree  to  give  Court  jurisdiction,  545 
enactment  giving  right  of  appeal  in  ejectment,  and  when 
title  comes  in  question,  545—546 
(2.)  In  aU  **  Equity  Coses,'*  546 
irrespective  of  amount,  ib, 
(6.)  In  respect  of  what  matters  an  appeal  will  not  lie,  546 — 543 

(1.)  Not  in  "  Common  Law  "  actions  for  less  than  £20,  546—547 

except  by  leave,  547 
(2.)  Not  ftim  decision^  on  "interlocutory  matters,"  547 — 548 
(3. )  Nor  where  agreement  made  not  to  appeal,  548 
(c. )  On  what  grounds  an  appeal  will  lie,  548 — 551 

what  amounts  to  a  "  determination*'  or  ** direction,"  which  can  be 

appealed  from  under  13  &  14  Vict,  c.  61,  8.  14,  548 — 549 
grounds  of  appeal,  same  in  all  cases,  549 
no  appeal  on  question  of  fact,  549 

UBless  decision  of  Judge  not  supported  by  any  evidence,  ib, 
or,  perhaps,  by  leave  of  Judge,  550 
appeal  from  decision  of  Judge  as  to  whether  evidence  of  fact  to  go 

to  jury,  ib. 
appeal  where  Judge  admits  or  rejects  evidence,  ib. 
grounds  of  appeal  in  equity  cases,  550 — 551 
(II.)  AppetU  by  Special  Case,  551—574 
formerly  the  sde  mode  of  appeal,  551 
statement  of  dissatisfaction,  551—552 

rule  on  this  subject,  552 
notice  of  appeal  must  be  given  as  required  by  13  k  14  Vict.,  c.  61,  s.  14, 

652—553 
appeal  to  be  in  form  of  a  case,  558 
no  ctrHorarif  &c.,  allowed,  ib. 

within  what  time  notice  of  appeal  must  be  given  in  Common  Law  Actions^ 
553—554 
in  Equity  actions,  554 
giving  notice  of  appeal  not  condition  precedent  to  hearing  of  appeal,  554 

PaH  L  ends  wiih  p.  733. 
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AFPEAL— amiiRiKif. 

wbnv  compliuiGe  with  ttatntory  nqmRnmit*  >*  t«  Botiea  wiD  lie  «xcaH4, 

5M— 566 
giTJng  of  notice  excused  by  act  of  Court,  555 
wainr  of  Dotice  of  appeal  in  I'oinmoti  taw  aetioiu,  A. 
in  eqaitf  action*,  £55 — 55fl 
fimn  and  tranaminion  of  nntiL-e  nf  appeal,  S5S 
MCnritr  on  appral,  556— S60 

in  common  lav  cava,  554—559 

within  what  time  Beinritv  moat  be  fp'^"'  ^' — 5M 

time  within  which  depoait  in  Hen  of  ammrity  miat  be  maAe,  5S! 

fDlGlment  of  atatatot;  re(|iiit«rorat«  w  to  aecurily,  not  eonditiM 

precedent  to  hearing  of  a])pcal,  55S 
white  aecnritj  will  be  disprnied  with,  55S — 659 

(1.)  where  ffring  of  i»Tiritj  pnventtd   by  >ct  «f  Cout, 

558—559 
(2. )  whfre  necnrity  eiciucd  by  act  of  reapmideiit,  559 
(3. )  whrnt  accurit;  ia  iMtred  hj  the  Rspondent,  ib. 
in  eqnity  caa^  fiS9— 560 

waiTcr  of  Hecaritj  in  equitable  cases,  560 
notice  of  appeal  not  a  stay  of  eieculion,  560 
form  of  tho  appral,  560— flC5 
apecial  case  on  appeal,  il: 
compliance  with  ststatOT?  reqairements  of  a.  15,  of  131c   ]j  YicL,  c 


precedent  to  hearing  of  ai>p«aJ,  560 — 561 
vapondGot  cannot  dispenae  with  them,  54* 

■■1 
I,  63G 

rules  for  preraraliou  of  taae,  561—562 
cage  to  be  submittctl  to  rrspondent,  for  his  approral,  562 
if  CBKC  not  agrei'd  on  Jnil^  settlca  it,  ib. 
liznatore  of  case  by  Jadge,  562 
rhether  Judge  can  alter  case  agreed  on  by  parties,  562 — 563 


INDEX. 

APPEAL— amfinuerf. 

as  a  rule  costs  follow  the  event,  570 

practice  of  Q.  B.  D.  as  to  costs  of  appeal  in,  ib. 

of  Exchequer  as  to  costs  of  appeal,  ib. 
former  practice  in  Equity,  571 
the  **  Ck)mmon  Pleas  "  rule  571—672 
costs  where  appeal  struck  out,  572 — 578 
Court  of  Appeal  cannot  make  conditional  order  as  to  costs,  578 
sometimes  left  to  County  Court  to  decide  out  of  what  estate  costs  to 

be.  paid,  ib. 
if  County  Court  judgment  5;et  aside,  order  as  to  costs  also  inyali- 
dated,  ib. 
proceedings  after  judgment  of  Court  of  Appeal,  ib. 
judgment  to  be  deposited,  ib. 
new  trial,  ib. 

enforcing  judgment  of  Court  of  Appeal,  ib. 
(HI.)  Appeals  by  way  of  Motion,  574 — 577 
this  mode  of  appeal  conferred  by  **  The  County  Courts  Act,  1875,"  674 
it  does  not  give  a  right  of  appeal  where  none  previously  existed,  ib, 
is  available  in  all  cases  except  bankruptcy  cases,  575 
semble,  no  appeal  by  motion,  unless  Judge  was  requested  at  hearing  to  take 

a  note,  575 — 576 
within  what  time  appeal  must  be  made,  676 
motion  for  leave  to  appeal  is  ex  parte,  ib. 
service  of  copy  of  rule  niaiy  ib. 

form  of  order  on  ex  parte  motion  for  leave  to  ap|»€al,  ib, 
showing  cause  against  rule  nisiy  677 

"  County  Court  Rules,  1875,"  do  not  apply  to  ap})eals  by  motion,  ib, 
appeal  in  interpleader,  545,  661 

appeal  in  action  transferred  from  High  Court  to  Coimty  Court,  714 
appeal  after  trial  of  issue  rcmittea  to  County  Court  from  High  Court, 

719 
in  action  of  replevin,  788 

in  Admiralty  actions.     See  **  Appeals  in  Admiralty." 
in  probate  action,  873.     See  **  Probate." 
in  bankruptcy,  1417—1428.     See  **  Bankruptcy." 

APPEALS  IN  ADMIRALTY.    See  "  Instrument  of  Appeal." 
in  ordinary  Admiralty  actions,  786 — 786 
when  an  appeal  lies,  785 — 789 

in  respect  of  what  matters  an  appeal  will  lie,  785 — 786 
in  respect  of  what  matters  an  appeal  will  not  lie,  786 — 789 
not  where  judgment  for  less  than  £50,  786 

whether  this  restriction  applies  to  appeals  hy  defendants  only, 

786—788 
how  amount  is  ascertained  for  purposes  of  appeal,  788 
nor  in  interlocutory  matters  save  by  leave,  ib. 
nor  if  parties  have  agreed  not  to  appeal,  788—789 
form  of  agreement,  789 
on  what  grounds  an  appeal  will  lie,  ib, 
appeals  by  instrument  of  appeal.    See  **  Instrument  of  Appeal,"  789 — 

794 
appeals  by  motion,  794 — 796 
to  Queen  in  Council,  when  available,  794 
in  cases  as  to  disputed  claims  to  salvage  under  "  Merchant  Shippine  Acts," 

809 
to  Courts  of  Survey,  S17  etgeq.    See**  Survey,  Courts  of.' 

APPEAI^  IN  BANKRUPTCY, 
two  kinds  of,  1417 
right  of  appeal,  1416—1419 

Part  I,  ends  with  p.  783. 
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APFEALB  D<  BA^CERCPTCT— coalfaibaf. 
iDodcot.  UI9— 142i 
1>j  motion,  doi  aTulabU,  575 
c«ti  of.  1123 

APPEAI;S  IX  LIQnDATIOX  BY  AEEAXGEUENT. 
if  regiftnr  refiue  to  ngiitFr  niolntioii,  1441 
6mn  d«riaioti  of  Diutcc  rejictiag  pnmt  in  whole  or  in  put,  liii 
fonn  of  notii:«  of  njcction,  li. 

APPEARAN-CE, 

in  ejfctmMit,  38'2  **  sej,     .5k  "  EjimzsT." 
of  defemluit  in  Adminlty  iction,  7V9 — 770 
nuj  ba  cDtf red  an  armt  of  Tcsarl,  7SS 
hoir  tntemi,  769 — 770 
APPELLAST.    Sa  "  Attzju." 
APPOBTIOSMEXT 
of  mlTtgt,  310 

APPBAISEMEST 

of  goods  taken  in  riKotion,  019—420 
who  act  u  apptaiwiB  uid  brokm,  fl20 
at  what  time  apimisement  to  be  made,  ib. 
fee  on,  H>. 


a  *greeiD«iits  for,  1333 

AEBITEATIOX. 

jojisdiction  to  nter,  490 

can  onlv  be  eierciwd  bj  coiuent,  it. 

cltends  to  anj  actiou,  491 

inctadiug  those  tried  hj  connnt,  ib. 

besidra  action  pending,  other  natteia  in  differeitce 

mle  u  to  eitrciM  of  joriadiction  to  trfer,  ib. 
whrn  order  of  reference  may  be  made,  ib, 
to  whom  reference  may  be,  t''. 

fonD  of  refrr^Dce,  ib. 


may  be  releind,  A 


INDEX. 

ARBITRATOR.    See  *'  Arbitration." 
ftppointment  of,  491 
attendance  of,  491 — 492 

mode  of  conducting  reference  is  in  his  discretion,  492,  493 
rejection  of  evidence  by  arbitrator,  494 
if  arbitrators  disa^e,  umpire  is  appointed,  ib, 

effect  of  appomtment  of  umpire  on  power  of  arbitrators,  495 
when  arbitrator  must  make  his  award,  496.     See  '*  Award." 
power  of  arbitrator  to  direct  certain  acts  to  be  done  by  parties  to  reference, 

603—504 
power  of  arbitrator  over  costs  of  reference,  505 
mistake  of  arbitrator  no  ground  for  setting  aside  his  award,  506 — 507.   See 

**  Award." 
effect  of  actual  misconduct  of  arbitrator  on  his  award,  508 

"ARMY  DISCIPLINE  AND  REGULATION  ACT,  1879," 
objects  of,  1033 
provisions  of  for  impressment  of  carriages,  &c.,  for  military  purposes, 

1033—1035 
differences  as  to  payment  for  carriages,  &c.,  to  be  assessed  by  a  County 

Court  Jud^,  1036—1038 
proceedings  in  County  Court  under  Act,  1038 

ARRANGEMENT.    See  "Liquidation  by  Arrangement." 

scheme  of,  may  be  accepted  by  trustee  in  bankruptcy  with  sanction  of 
creditors,  1402—1403 

ARRAY, 

challenges  to  the,  450—451.    See  "Jury." 

ARREST.    See  "Arrest  op  Foreign  Vessel."— "Arrest  op  Vessel." 

Queen's  servants  still  privileged  from  arrest  on  civil  process,   23.     See 

"  Privilege." 
of  debtor  against  whom  debtor's  summons  has  been  issued,   1295 — 1296. 

See  "Absconding  Debtors  Act,  1870." 
of  debtor  after  presentation  of  bankruptcy  petition,  1305 — 1806 
how  banknipt  to  be  dealt  with  after,  1306 
where  arrest  may  take  place,  ib. 

ARREST  OF  FOREIGN  VESSELS. 

power  of  County  Court  Juds^  to  arrest,  761 — 763 

whether  any  County  Court  Judge  possesses  this  power,  762 
who  may  apply  for,  ib, 
in  what  cases  arrest  will  be  ordered,  762 — 763 

Sower  of  arrest  in  cases  of  emergency  without  order  first  obtained,  768 
etention  of  British  and  foreign  ships,  827  et  seq.    See  "  Survey,  Courts 

OF." 

ARREST   OF    VESSEL.      See  "Arrest  of  Foreign  Vessel."— "Dbten- 
TION." — "Survey,  Courts  of." 
PendenU  lUe,  772—774 

jurisdiction  to  entertain  application,  772 

by  whom  application  can  be  made,  ib, 

when,  ib, 

to  whom,  ib, 

contents  of  affidavit  in  support  of  application,  772 — 773 

form  of  affidavit,  773 
form  of  warrant  of  arrest,  ib, 
execution  of  warrant  of  arrest,  ib, 
application  for  release  of  property  arrested,  773 — 774 

ARTICLES  OF  CLERKSHIP, 

effect  of  bankruptcy  upon,  1833 

Part  L  ends  with  p,  738. 
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twv  remonl  of  na; 
TtniTU'ralJoii  of,  A. 
nu-i^.fol 

form  of  Ih>tii«'.  i2. 

bi>»  ipjJi<9£:an  for 

if  nfiuid,  427 

fonu  of  Dotioe  of  rcAiuI,  i'. 
if  gnnted.  A. 

if  ouira  of  taanan  not  mutiuIlT  >gT««d  on,  ]>a« 

427— IS 
fonn  of  UMDt  \a  proposed  naincs.  42S 
form  of  Doti-;*  Vi *p{i^nlit  »iwfmi.  ifr. 
fonn  of  objection  to  propcatd  ■  m  iwita.  i2. 
'   *    *      ^o  dispoM  of  ol  jtctioo,  i&. 


is  of.  74! 

jnriadiction  to  call  mautieal  •nngon^  i 
jurialirtion  to  call  nmvnttZr  —won 
lilt  of.  to  be  jKiiodicallj  madf,  748 — 743 
bf  whom  mHwnu  hut  be  Rqnind,  743 
feta  to,  743—744 


INDEX. 

ASSIGNEES 

of  chostis  iu  actioQ,  *208 

could  not  formerly,  with  certain  exceptions,  sue,  ib. 

** Judicature  Act"  now  enables  them  to  sue,  on  certain  conditions, 
208,  209 
of  ffoods  when  protected  from  execution  against  assignor,  604 
of  bankrupt's  cnoses  in  action,  1369 — 1370 

ASSIGNMENT 

of  debts  and  choses  in  action,  154,  208 — 209.     Sec  **Choses  in  Action," 
**  Debts." 

ASYLUM. 

service  of  summons  on  person  employed  in,  292 

ATHEIST, 

form  of  declaration  by  in  lieu  of  oath,  461 

ATTACHMENT, 

liability  of  County  Court  judge  to  for  disobedience  to  writ  of  etrtiorari, 
177 

ATTACHMENT  OF  DEBTS. 

general  nature  of  })rocess  for  attachment  of  debts  in  execution,  639 — 640 
garnishee  clauses  of  **The  Common  Law  Procedure  Act,  1854,"  640 
no  longer  reflate  practice  in  High  Court,  ib. 
but  in  force  m  County  Court,  26,  640 
two  stages  in  attachment  of  debts  under  C.  L.  P.  Acts,  641 
(1.)      Discovery  of  what  debts  due  to  judgment  debtor,  641 

judgment  debtor  may  be  examinea  on  oath,  ib. 
(2.)      Order  for  attachment  of  debts,  641  et  aeq. 

debts  due  to  judgment  debtor  may  be  attached,  641 
judgment  against  garnishee,  641 — 642 
who  can  obtain  order  for  attachment,  642 
against  whom  order  can  be  obtained,  642 — 643 
what  debts  can  bo  attached,  643 — 644 
general  rule,  643 
equitable  debts,  ib. 

instances  of  debts  which  can  be  attached,  643 — 644 
what  debts  cannot  be  attached,  644 — 646 
instances  of,  644 — 645 
money  in  possession  of  Court  of  Justice,  645 
money  which  it  is  against  public  policy  to  attach,  645 — 646 
wages,  645 

**  Wages  Attachment  Abolition  Act,  1870,**  645—646 
debt  which  is  beiug  botidjide  contested,  646 
two  modes  in  which  (uscovery  and  attachment  of  debts  obtainable  in 
County  Court,  646 
(1.)    against  a  defendant,  ai  the  trial,  646 — 647 

statement  to  be  lodged  with  Registrar  before  trial,  ib. 
form  of  statement,  ib. 
service  of,  ib. 
hearing  of  application,  ib. 
form  of  order,  ib. 
(2.)    4/i:«r  judgment,  647—653 
entry  of  plaint,  648 
fee  on  entry,  ib, 
affidavit  on  entering  same,  ib, 

form  of  affidavit,  ib. 
certificate  of  judgment,  ib. 

Part  I,  ejuis  with  p.  788. 
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ATTACHMENT  OF  DEKTS-oxaitMid. 

iatat  of  gmuhee  ■ammoni,  fl4S — UV 
fonn  of,  04S 
»em<*  of,  648— 849 
intcrlocDtorjr  proceediofCB,  649 
payment  into  Court,  ii. 

Etymtnt  of  he«ring  fee,  ib. 
orinf;  of  gHmishee  SDinmoiii,  640 — 050 
judge  may  refuM  to  nuke  iny  order,  649 
or  may  malii  an  order,  649—^50 
pc<r«r  to  aamiDon  thiid  putiea  alleged  to  ban  an  a 
650 
after  hearing  tfaem,  order  may  be  made  agaimt 

powers  of  C.  L.  F.  Act,  IS54,  applied  to 

judgment  against  gatnishee,  ib. 

form  of,  ih. 
costs  of  application,  650 — SSI 

enactment  on  this  subject,  650 
conatraction  of,  S51 
attachments  to  be  entered  in  a  book,  ib, 

enactment  ou  this  snbject,  ii. 
notice  of  attachment  to  be  sent  to  Court  in  which  ori^nal 
recovered,  Hi. 
fonn  of  certiftcate  of  order,  ib. 
effect  of  order  for  attachment  of  debts,  661—653 
order  )>inds  debt,  tft. 

from  date  of  order  of  attachment,  652 
and  prevails  against  bankraptc;,  ib. 
mode  of  com[>el1ing  payment,   after  order  for  attachment 
made,  652—453 
if  debt  be  accming,  ib. 
form  of  ■ ' 


levying  execution,  ib. 
.yment  by  gsmishee  discharges  him,  ii. 


payment  by  gsmishee  discharges  hi 
.ctment,  ib. 
1  a  payment  under  compulsion 

ATTESDASCE. 


INDEX. 

ATTORNEYS  AND  SOLICITORS  ACT,  mO-eoiUinutd. 

jurisdiction  of  County  Courts  over  agreements  under  Act,  968 — 970 

to  enforce  agreements  under  Act,  968 — 969 

to  id  aside  agreement  under  Act,  969 — 970 

limit  of  jurisdiction  under  Act,  970 
proceedings  in  County  Court  under  Act,  970 — 971 

AUCTIONEER, 

tnistce  in  bankruptcy  if  an,  not  to  act  as  such  in  sale  of  bankrupt's  effects, 
1381 

AUDIENCE, 

right  of  in  County  Court,  109—110 

for  all  counsel,  is  now  as  of  right f  110 

and  for  solicitor  acting  generally  in  the  action  for  the  party,  ib, 
but  not  for  solicitor  retained  by  him  to  act  as  advocate,  ib. 
Judge  to  decide  whether  advocate   is    really    solicitor   acting 
generally  in  the  action,  ib, 
right  of  in  bankruptcy  cases,  1275 

AUDIT.    See  ** Accounts." 

of  accounts  by  treasurer,  70 

where  no  treasurer,  72,  73 
of  receivers*  accounts,  371 
of  accounts  of  trustee  in  bankruptcy,  1384  el  seq, 

AUDITA  QUERELA. 

certain  defences  may  be  set  up  by  way  of,  323 

AUXILIARY  JURISDICTION.    See  "Jurisdiction."— "Remitted  Action." 
— "Remitted  Issue." 

derivative  jurisdiction  of  County  Courts  is  either  (1.)  complete  ;  or  (2.) 
auxiliary,  147  e^  scq. 

AWARD, 

when  it  must  be  made,  496 

power  to  enlarge  time  for  making,  496 — 497 

by  whom  awai^  should  be  made,  497 

form  of  award,  497 — 500 

awai-d  must  be  final,  500 — 502 

and  consistent,  502—503 

award  cannot  be  in  favour  of  stranger  to  the  reference,  503 

when  award  may  direct  certain  acts  to  be  done,  503 — 504 

award  for  a  plaintiff  must  state  the  amount,  504 

how  costs  of^reference  to  be  dealt  with  by  award,  505 

execution  of  awaitl,  ib. 

stamp  on,  i7>. 

entenng  award  as  judgment  of  Court,  505 — 506,  509 

award  in  defendant's  wvour  could  not  formerly  be  entered  as  judgment  for 

him,  506 
application  to  set  aside  award,  506 — 508 

not  granted  except  on  very  strong  grounds,  506 
not  for  mistake  by  arbitrator,  606 — 507 
nor  for  objections  waived,  507 — 508 
when  award  will  be  set  aside,  508 

where  actual  misconduct  by  arbitrator,  ib, 
what  constitutes  misconduct,  ib, 
time  for  application  to  set  aside,  ib. 
how  application  made,  ib. 

BAILEE, 

person  receiving  goods  of  plaintiff  from  plaintiff's  bailee  not  liable  to 
replevin,  as  there  was  no  actual  taking,  723 

Pari  I.  ends  with  p.  733. 
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BAILIFF.    Set  "Hioh  Bailiff."— "  Sod-Bailiff." 

BALANCE  OF   ACCODNT, 

meaning  of  in  Coiiatf  Court  Acta,  ISS— 1S9 

"BALLOT  ACT.  1872." 

Joriadiction  of  County  Conrt  nnder,  1211,  121T 
extendi  only  to  manicipal  elections,  i£. 
what  is  a  municipal  election,  ib. 
mode  of  voting  at,  1212— 121S 
how  ballot  papers  disposed  of,  1213 — 1217 
pTOCeedinf^  under  Aot,  1217— 121S 

BANK.    Set  "  Post  Office  Savinos  Bask." 

doty  ortniitoa  in  banlcrnptay  to  pay  money  Into,  1983 

BANEEB, 

aotion  by  married  woman  against,  in  her  om  name,  221—222. 
"Marbieb  Woman." 

BANKBDPT. 

eiecution  will  not  isane  against  discharged  bankrupt,  691 

ffltA»  of,  cannot  be  taken  in  eiecution,  61G 

proceeds  of  sale  of  goods  taken  in  execution  when  to  be  retonied,  023 

who  may  be  made,  1279  tt  ttq. 

effect  of  adjudicatioD  on  projwrty  and  contracts  of,  1328 — 1337 

trustee  may  appoint  bankrupt  himself  to  manage  his  own  nropm 
1332—1333 

post  tetters  addressed  to,  1333 

apprenticeship  agreements,  1333—1331 

voluntary  settlemt-nts,  1331 

fraudulent  preferences,  ib, 

what  traQsaclions  with  bankrupt  are  protected,  1335 — 1336 

contracts  of  tenancy,  1330 

to  what  surplus  bankrupt  entitled.  1336—1337 
effect  of  an  adjudication  upon  the  personal  position  of,  1337 — 1340 

Srotection  and  privileges  of,  1337- I33S 
uties  and  obligationg  of,  1338—1339 
disqualifications  of,  133S— 1340 
production  by  of  slatentent  of  affairs  at  first  meeting.  13(8—13(9 


INDEX. 

BANKRUPTCY— (»ji^mi4e<^. 

(litfercnt  Courts  constituted  by  Act  to  be  deemed  all  one  Court,  1255 

several  Courts  to  be  auxiliary  to  each  other,  1255 

diBtricta  of  Local  Bankruptcy  Courts,  1256 

powers  of  County  Courts  as  local  Courts  of  Bankruptcy,  1256 — 1258 

matters  incident  to  (!on8titution  of,  1258 — 1268 

rules  of  practice,  1258—1261 

interpretation  of  the  Act  and  rules,  1261 — 1263 

days  on  which  offices  to  hv.  o^Hm,  1263 

forms,  ib, 

fees,  1263—1264 

computation  of  time,  1264 

recording  proceedings,  ib. 

seal  of  the  Court,  1264—1265 

transmission  of  notices,  &c.,  1265 

sittings  of  the  Court,  1265—1266 

committals  for  contempt,  1266 — 1267 

enforcement  of  ortlers  and  warrants,  1268 
officers  of  County  Courts  as  local  Courts  of  Bankruptcy,  1268 — 1275 
the  Judge,  1269—1270 

powers  of,  1269 

delegation  of,  1269—1270 
registrars,  1270—1272 
high  baUiflfs,  1272—1273 
trustees  in  bankniptcy,  1273,  1359  et  aeq, 
comptroller  in  bankruptcy,  1273—1275.    See  "Comptrolleh." 
barristers  and  solicitors,  1275 

counsel  to  have  precedence,  ib, 

solicitors  may  be  heard  in  person,  tb, 

BANKKUPTCY    PROCEEDINGS, 

transfers  of  bankruptcy  proceedings  from  one  Court  to  another,  1276 — 1278 

by  and  against  whom  bankruptcy  proceedings  may  be  taken,  1279 — 1288. 

See    **  DKBT0R8'     Summons.  ' — **  Petition    in    Bankuuptcv." — 

**  Petition  I  N<i  Creditor." 

in  what  district  proceedings  in  Bankruptcy  should  be  commenced,  1289 — 

1290 
debtor  summonses,  1291 — 1300.     See  "Debtor  Summons." 
ptition  in  bankruptcy,  1301 — 1307.    See  "Petition  in  Bankruptcy." 
interlocutory  proceedings  in,  1308 — 1320 
general  practice  on,  1308 — 1313 

moue  of  taking  interlocutory  applications,  1308—1311 
applications  at  chambers,  1308 — 1309 
in  Court,  1309—1311 
affidavits,  1311—1313 

preparation  of,  1311 — 1312 
swearing  of,  1312 
filing  of,  1313 
interlocutory  proceedings  for  the  protection  of  property  or  rights,  1.*113 
— 1317.  See  "Manaoeeu" — "Receiver. "-"Restraint  of  Le(}al 
Proceedings." — "Stay  of  Bankruptcy  Prockrdinos." 
interlocutory  proceedings  in  aid  of  petition  itself,  1317 — 1320.     See 
"  Amendments."  —  "  Commission."  —  "  Consolidation."  — 
*'  Death." — **  Interrogatories." — "  Security." — "  SuitsTiTu- 


TION." 


hearing  of  petition  and  adjudication,  1321 — 1828.    See  "Adjudication." 

— "Petition  in  Bankruptcy." 
effect  of  an  abjudication  in,  1329—1340.    See  "  Bankrupt." 
first  meeting   of    creditors,    1341 — 1349.      See    "  First    Meeting    of 

Creditors." 
proof  of  debts,  1350—1358.    See  "Proof  of  Debts." 

Part  I.  ends  \cith  p.  738. 
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BANKEUPTCY  PROCEEDINGS -ami  fnuaf. 

tnutee  in  bankruptcy,  13SS— 1390.     Ste  "  TuCfiTU  IS  BAyERUFTCT." 

public  8ianiin«aon  of  bankrupt^  I391— 1392 

daclkntion  andpaynieiit  of  divideniU,  1393— 13S8.     St  "DcvtDEXW." 

mMtings  of  creditors  subaeqnent  to  first  meeting,  13&S — 1403 

discharge  of  bankrapt,  1404—1409 

tuution  and  recovery  of  costs,  1410 — 1411 

cloee  of  bankruptcy,  1412—1414.    Set  "Closb  of  BAKKEnPTCT." 

annulling  a4jadicatian,  1415—1416 

appeals  in  bankruptcy,  1417-1423 

coats  of  procewUnea  for  liquidation  by  amingenient  or  mmpoaition  im 
bankruptcy  of  debtor  before  jwtition,  1430—1431 

costs  where  bankruptcy  occurs  pending  proceedings  for  compMition,  115* 
—1458 

coata  of  procedure  where  bankruiitcy  ocenis  pending  liqnidation  by  antngt- 
ment,  144S 
BAEOAIN    AND   BALES, 

recorded  in  old  County  Courta,  5 
BABRISTER.    Ste  "Cofnsel." 

quati  officer  of  County  Court,  58 

when  iiualificd  to  be  County  Court  Judge,  G9 

when  qualified  to  be  dcpnty  Judge,  67 

Judge  cannot  practice  aa,  SO 

right  of,  to  audience,  109—110.  Su  "AtJDiENCE."^"Couir3EI."— "Pm- 
audiescb."- "  rftECKDENcE," 

BEDDINO, 

cannot  be  taken  in  execution,  601 
BEEB, 

debts  dne  in  respect  of  aalo  of,  when  not  lecoTaiable  in  Count;  Conit,  15fi 
BENEFICE, 

■equestration  of,  by  trustee  in  bankruptcy,  1377-1378 
BILL  OF  EXCHANGE.    Su  "Noticb  of  Dibkosocb," 

action  by  married  woman  against  the  banker  for  negligenM  in  nfprd  t<^ 
£22.    Stt  "Marsieii  Wohak." 

where  a  cause  of  action  wholly  or  in  part  arises  in  the  case  of  a  hill  of  ei- 
'  Bilge,  y;5— 278.      ■■■     '■  ' -  " 


INDEX 

BILL  OP  EXCHANGE— «w/wM<jrf. 

issue  of  summons,  671 
form  of  summons,  ib. 
service  of  summons,  ib. 
by  whom,  ib, 

must  be  personal,  671 — 672 
unless  substituted  service  ordered,  672 
how  this  order  obtained,  ib. 
affidavit  on  application,  ib, 

form  of,  ib. 
form  of  order,  ib. 
notice  to  plaintiff  as  to  service  of  summons,  ib, 
judgment  for  non-appearance,  ib, 

form  of,  ib. 
power  to  set  aside  judgment  for  non-appearance,  672 — 673 
application  must  be  made  to  Judge,  673 
but  registrar  may  stay  execution,  ib, 
hearing  of  application,  ib. 
obtaining  leave  to  defend,  673 — 675 

witbin  what  time  and  on  what  terms  obtainable,  673 
to  whom  application  made,  673 — 674 
leave  is  of  right  on  jmyment  into  Court,  674 
affidavits  in  support  of  application  must  show  defence,  ib, 

what  is  a  sufficient  aefence,  674 — 676 
giving  security  where  no  pavment  into  Court  made,  675 
notice  to  plaintiff  of  leave  given  and  of  day  of  trial,  ib. 
interlocutory  proceedings,  675 — 676 

setting  aside  orders  for  leave  to  defend,  675 
order  as  to  custody  of  bill  note  sued  on,  676 
security  by  plaintiff,  ib, 
preparations  for  trial,  ib. 
trial,  676—677 

proceedings  subsequent  to  trial,  677 
official  liquidator  cannot  draw,  accept,  make,  or  endorse,  without  Banction 
of  Court,  1144 

••BILLS  OF  EXCHANGE  ACT."    See  «»Bill  of  Exchange." 
actions  under,  665 — 677 

effect  and  object  of  Act  appears  from  preamble,  665—666 
power  to  extend  Act  to  other  Courts  than  Superior  Courts,  666 

Oixler  in  Council  extending  Act  to  the  County  Courts,  666 — 667 

jurisdiction  thereby  conferred  not  taken  from  County  Courts  by 
19  &  20  Vict.  c.  108,  8.  4,  670 
rules  regulating  practice  under  Act,  669 
in  what  cases  Act  applies,  669 — 670 
resort  to  proceedings  under,  optional  with  plaintiff,  670 

BILL  OF  SALE.    See  "ExECimoN." 
general  effect  of,  605 
required  to  be  roistered,  606 

requirements  differ  according  to  whether  bill  oi  sale  be  btfore  or  after  1st 
January,  1879,  ib, 
operation  of  bills  of  sale  executed  brfare  1st  January,  1879,  606—609 
"The  Bills  of  Sale  Act,  1854,"  606-609 
"The  Bills  of  Sale  Act,  1866,"  609 
operation  of  bills  of  sale  executed  on  or  after  1st  January,  1879|  609 
—614 
"  The  BiUs  of  Sale  Act,  1878,"  609-614 

bills  of  sale  to  be  registered  within  seven  days,  otherwise 

void  against  bankruptcies  or  executions,  612—613 
successive  bills  of  sale  for  same  consideration  void,  613 

Part  I,  cnd$  wWi  p,  738. 
SI 


INDEX. 


BILL  OF  SALE— i»n(miM.f. 

mode  of  regisUriug  bills  of  »le,  813 — 6H 

all  bills  of  rale  of  whatever  date  to  bo  ra-regutered  ereiy  fin 

years,  614—615 
re])«al  of  prior  billn  of  Esle  Act,  CI  5 


BISHOP, 


n  County  Conrt  till  Conquest,  3 
.  notttjudgp.  * 
n'  u(  frankpledge  by,  irhere  held,  5 


linbility  of^  for  costa  and  dftmsges  where  sUp  has  beeu  deUiaed,  Sti- 
M 

BOND.    Sec  " Adiiisistration  Bond."— "Bbplevis  Boxd." — "SKTrmr.- 
security  by,  on  appointment  of  County  Court  officer*,  111 
how  discharged,  ib. 
by  satiatactioii,  ib. 
by  vbar^  of  duties  of  office,  ib, 
general  rules  ns  to  Beourity  by  bond,  378—379.     Set  "  Sbcueity," 
cau  be  taken  in  exfcutiou,  603 

BOOKS.    Stc  ••  Roll." 

County  Court  books  always  ojien  to  treasurer,  71 

wnon  he  may  brt^ak  open  registrar's  olliee  tu  get  al  tUt-oi,  ib. 
registrar  teiiuin'd  to  kee])  certain  books,  82,  83 

what  entries  to  be  mndo  in  AVi«  Book,  83 
Treasury  instnictjoiis  as  to  entrj-  of  c«rtaiu  matterii,  91 

in  plaint  book,  W. 

in  ininutc  book,  ib. 

in  fort'ifpi  execution  re-isst: 

in  execution  book,  ib, 

liigh.  bailiff  required  to  keep  ce 

solicitors  to  sign  roll  or  book  U 


110 


,B  book,  ib. 
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BUILDINGS.    See  "  Sirmos:* 

provisions  of  "  The  County  Courts  (Buildings)  Act,  1870,"  87,  38,  74 
Treasury  Instructions  as  to  Court  Houses  and  offices,  89 

**  BUILDING  SOCIETIES  ACT,  1874." 

what  societies  are  within  Act,  972 — 973 

^neral  remarks  as  to  proceedings  in  County  Court  under,  973 — 974 

jurisdiction  of  County  Courts  under,  974 — 975 

proceedings  to  compel  officers  to  render  accounts  and  delirer  over  money, 

&c.,  976—976 
proceedings  to  enforce  the  decision  of  arbitrators,  976 — 977 
proceedings  to  hear  and  determine  disputes,  977 — 979 
proceedings  to  wind  up  a  building  society",  979 — 982 
modes  of  winding  up  building  societies,  980 

qucsre  can  they  be  wound  up  voluntarily,  980 — 981 
proceedings  to  wind  up  a  building  society,  981 — 982.    See  **  Wind- 
ing UP." 

BUSINESS, 

when  defendant  may  be  said  to  "carry  on  htisi^icss*^  within  a  particular 
County  Court  district,  267—268.    See  "District," 
if  defendant  a  mere  employe,  267 
if  defendant  a  corporation,  i6.,  268 

"BYLES  ACT."    See  "Bills  of  Exchange  Act." 

BYSTANDER, 

liable  to  be  sworn  as  a  witness,  460 


CALLING  OVER  LIST  OF  JURY, 

registrar  usually  does  so,  befora  arrival  of  Judge,  445 


CALLS.    Sec  "Winding-up. 


>» 


CAMBRIDGE  UNIVERSITY, 
rights  of  preserved,  24 

CANCELLATION, 

of  agreements  for  sale  or  lease,  203,  204 
proceedings  for,  within  what  district  to  be  taken,  277 
of  adhesive  stamps  in  bankruptcy  cases,  1270 

CARGO, 

claims  for  damage  to,  756 

jurisdiction  of  County  Courts  as  to,  ih. 
jurisdiction  of  County  Conrts  as  to  dangerous  cai^oes,  813 — 816.     See 

"Danoeiious  Cargoes." 
detention  of  British  ships  for  improper  loading  or  over-loading,  827.     See 

"Survey,  Courts  op." 
detention  of  foreign  ships  for  improper  loading  or  over-loading,  830—831. 

/S««  "Survey,  Courts  of." 

CARRIAGE  OF  PROCEEDINGS, 

Judge  or  registrar  may  order  what  party  shall  have,  55 — 56,  511 

CASE, 

appeal  by,  551—574.    See  "  Appeal." 

form  of  case  on  appeal  in  ejectment,  686 
costs  if  a  case  be  struck  out  for  non-appearance  of  plaintiff,  578 

Part  L  ends  with  p,  738, 


CAUSE  OF  ACTION.    Sm  "Joikhbb  or  CArsEs  or  Acntar." 

to  give  County  Court  oriffinat  jurudictioD  causa  of  avtwm  miat  eiiit 

witliin  dirtritl  ot  Court  sucil  in,  122.    Ste  "  Jukisdictiok." 
rule  aa  to  coats  wlivre  two  distinct  caoaea  of  action  are  joined  in  oiui  ictioai, 

132,  133.    See  "Costs." 
how  far  pajnuent  into  Court  ivlniits  a  cause  of  action,   337 — 33S.    Sa 

"rAVaENT  INTO  Court." 
dividing  cause  of  action  forbiddou,  189—190 
[ilaiiit  may  be  entered  by  li'av?,   in  distrii't  in  trliicli   cause  <A  actioa 

wholly  or  in  i>art  arose,  2fiB — 276-    Ste  "Dibtkict." 
CAVEATS. 

jversons  who  hare  lodged,  to  Ik  made  defendants  in  probata  actions,  EM 

CEBTIFICATE, 

[irodnction  of,  when  required  to  do  so,  by  solicltars  before  appcariDg  is 
County  Court  for  party,  110 
fact  of  production  to  bo  notified  on  roll,  ib. 
of  judpnen^  48B.     5m  "  Juiiohkkt." 
of  registrar  on  conclusion  of  proccciliugs  nuderspecial  judgment,  5i3—Si^ 

Set  "Special  Judomekt." 
of  result  of  trial  of  i^ue  remitted  to  County  Court,  719 

form  of,  ib.    See  "  Rbmittkd  Issue.' 
appeal  ou   refusal  of  certificate  to  passeuger  steamer,   83S— 837.    lict 

"SUETEV,    COUHTM  OF." 

by  County  Court  Jnilga  that  bankruptcy  should  be  conducted  iu  Loaik* 
liankniptcy  Court  or  some  other  County  Court,  1277 
if  treditors  iiaas  no  rcsoluliou  wiUxiu  proscribed   time  tnuufcr  is 

on  apjiointnieiit  of  trustee  in  bnnkrnptoy,  13li3— 1364 
regiatnir,  acting  as  a  tnistee  after  close  of  bankruptcy,  to  forward  twice  t 
year  ueitiCcate  of  payment  into  ISnuk  of  England,  1114 
on  making  auch  payment,  trustee  to  rcccire  certificate  from  culiitn 
of  bank,  tli. 
CEBTIFICATE  OF  COSTS.    Set  "  Costs." 
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'JEBTIORARI-'^orUinued. 

nor  where  jurisdiction  of  County  Courts  depends  on  disputed 

facts,  ib. 
does  not  lie  from  County  Court  judgment  or  execution,  488, 

453 
waiver  of  right  to,  174 

by  a  justice  of  the  peace,  ib. 
who  may  apply,  ib, 
when  to  apply,  ib, 

as  a  rule  before  judgment,  ib, 

when  it  will  lie  afterwards,  ib, 
where  to  apply,  i6.,  175 

to  a  Judge  or  Master  at  Chambers,  175 
on  what  materials  to  apply,  ib, 
atiidavits  must  be  tilcil,  ih, 
how  instituted,  ib. 
what  they  sliould  set  forth,  ib, 
when  nile  absolute  for  certiorari  granted  in  the  first  instance,  ih, 
when  summons  will  be  so  granted,  ib, 
proceedings  upon  a  summons  for  a  certiorari^  176 
to  whom  suiumons  is  addressed,  ib, 
terms  nay  bt^  imposed  on  applicant,  ib, 
but  not  limiting  nim  if  successful  to  costs  recoverable  in  a 

County  Court,  ib, 
in  case  of  action  for  less  than  £5,  iJb, 
how  the  writ  of  certiorari  is  directed,  ib, 

to  the  Judge  of  the  Inferior  Court,  ib, 
when  writ  oi  certiorari  should  have  been  tested,  177 

if  issued  in  vacation  should  be  treated  as  of  preceding 
sittings,  ib, 
service  of  the  writ,  177 

upon  whom  it  should  be  served,  ib, 
wnen  it  should  be  served,  ib, 

consequence  of  not  serving  it  in  time,  ib, 
how  writ  of  certiorari  obeyed,  ib, 
consequences  of  disobedience,  ib, 

liability  of  County  Court  Judge  to  attachment,  ib, 

when  the  writ  has  not  come  to  his  knowledge  till  afto' 
the  return  day,  ib, 
second  application  for  certiorari  after  refusal  of  first  one,  177— 
178 
not  on  samvc  grounds,  178 
appeal  when  certiorari  refused  or  granted,  ib, 
when  certiorari  may  be  qiiashed,  %b, 
when  a  supersaha^  will  he  instead,  ib, 
effect  of  certiorari,  ib, 

when  the  plaint  removed  does  not  exceed  £5,  and  plaintiff 

declines  to  follow  out  his  suit,  ib, 
when  action  i-emoved  by  certiorari,  plaintiff  gets  no  costs 
unless  he  recover  more  than  £10  in  tort  or  £20  in  contract, 
ib, 

CESTUI  QUE  TRUST, 

his  claim  against  trustee  in  resjiect  of  property  held  on  express  trust  not 
barred  by  Statute  of  Limitations,  153.  Sec  "Statute  of  Limita- 
tions." 

any  one  of  several  ccstuis  que  trust  may  have  decree  for  examination  of 
trusts  without  serving  the  rest,  233 

decree  for  examination  of  trusts  may  be  obtained  by  trustee  against  any 
one  of  several  oestuis  que  trust,  233 

Part  L  ends  with  p,  733. 
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CHAIRMAN, 

In  bankruptcy  proceedings, 
^  of  first  meeting,  1342 
of  subsequent  meeting,  1401 
in  liquidation  by  arrangement  or  composition,  election  of,  1432 

CHALLENGES.     See  **JrKY.*' 

CHAMBERS, 

sittings  in,  39 

general  remarks  as  to  proceedings  in,  344 

in  the  High  Court  of  Justice,  ib. 

in  the  County  Court,  344—347.    See  "  Ikteklocutory  Proceed- 
ings/* 
proceedings  in,  under  special  judgments,  510—524.       See    ''Special 

Judgments." 
sittings  in,  in  Admiralty,  771 

sittings  in,  in  winding-up  cases,  1123.     See  **  WlXDIKG-rp." 
sittings  in,  in  bankni[itcy  cases,  1266 

CHANCELLOR,  LORD, 

Judges  are  apjwintod  by,  59 
removed  by,  66 

from  one  district  to  another,  66 
may,  bv  order,  confer  ancillary  equitable  jurisdiction  on  County  Courts, 

61,  62 
may  appoint  a  Deputy  County  Court  Judge,  67,  68 

removal  of  by  him,  ih. 
appointment  hj  Lord  Chancellor  of  two  registrars,  76 
general  onlers  under  *•  County  Courts  Admiralty  Jurisdiction  Act"  to  be 
framed  by,  and  Judge  of  Adniiralty  Division,  738 — 739 

CHANCERY  DIVISION. 

County  Court  Judge  for  the  purposes  of  "The  County  Court  Act,  1864,* 

to  have  powers  and  authonties  of  a  Judge  of  Chancer}'  Division,  61 
certain  officers  of  County  Court  to  discharge  any  duties  which  an  officer  of 

Court  of  Chancery  can  discharge,  61 
Judges  and  other  officei-s  of  County  Court  may  be  authorised  and  required 

to  exercise  a  jurisdiction  ancillary  to  that  of  Chancery  Division,  61 
transfer  of  actions  from  Chancery  Division  of  High  Court  to  Countv  Court, 

707—709.     Sec  "Kkmittki)  Action." 

CHANGE  OF  PARTIES, 

before  judgment,  412 — 414 

CHANGE  OF  SOLICITOR, 

notice  of,  to  be  given  to  registrar,  109 

«*  CHARITABLE  TRUSTS  ACT," 

statutes  remilating  administration  of  charitable  tmsts,  1097 
"Charitable  Tmsts  Acts,  1853  &  1855,"  to  be  construed  together,  ih. 
interpretation  elausis  of  "Charitable  Tmsts  Act,  1853,"  1097—1098 
establishnu'nt  and  ih)Wi'is  of  the;  Board  of  Charity  Commissioners,  1098 — 

1101 
jurisdiction  of  County  Courts  with  respect  to  charities,  1101 — 1104 
orders  regulating  proceedings  in  the  County  Couit,  1104 — 1105 
parties  to  proceedings,  1106 — 1107 

notices  before  the  commencement  of  proceedings,  1107 — 1109 
in  what  County  Court  proceetlings  to  be  commenced,  1109 
commencement  of  proceedings,  1110 
notice  of  hearing,  1111 
the  hearing  of  application,  1111 — 1112 

transmission  of  pi-ocecdings  to  the  Charity  Commissioners,  1113 — 1115 
appeal,  1115—1118 
enforcement  of  orders,  1118 

Part  L  ciuU  icilh  p,  783. 
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INDEX. 

CHATTELS, 

in  all  cases  where  chattels  ud  lawfully  taken,  replevin  proceedings  available, 
721,  722.    See  "  Replevin." 

CHEMIST, 

actions  for  penalties  against,  894—825.    See  "  Phabmaceutical  Act." 

CHEQUE, 

action  by  married  woman  against  banker  who  has  dishonoured  her  cheque, 

221.     See  "  Married  Woman." 
may  be  taken  in  execution,  603 

CHILDREN, 

judge  to  decide  whether  young  children  can  be  >\itucsses,  461 — 462 
of  intestates  may,  in  certain  case^  apply  to  registrar  of  County  Court  for 
administration,  875 — 885.    See  "Probate.* 

CHOSES  IN  ACTION, 

IMirticulars  of  claim  in  action  by  assignment  of,  285 
low  assignable,  154,  208,  381 

provision  in  Judicature  Act  as  to,  ib, 
applies  to  County  Courts,  155 
proceedings  to  determine  title  of  a  plaintiff  who  sues  as  assignee  of  a  chose 
in  action,  381—384 
assignment  may  bo  made  under  the  Judicature  Acts,  381 — 382 
or  in  the  mode  foniierly  valid  in  eciuity,  382 

|>ossible  difficulty  im|K)sed  on  |>er8ons  accoimtable  for  the  c^ioae  in 
action^  ib. 
provisions  to  meet  this,  ib. 

(I.)  Proceedings  where  the  liability  to  account,  and  the 
plaintiti  s  title  as  assignee  are  Doth  disputed,  382 — 383 
if  liability  to  account  for  a  chose  in  action  be  disputed,  ib. 
time  for  application,  383 
form  of  interi)leader  summons,  ib. 
(II.)  If  liability  to  account  for  chose  in  action  be  not  dis- 
puted, 383 
form  and  service  of  inter|)leader  under  0.  XXI.  r.  10,  ib. 
(III.)  Hearing  of  iuteqdeader  dispute  as  to  validity  of  as- 
signment, 383—384 
form  of  judgment,  ib. 
costs,  384 
judgment  where  plaintiff  assignee  of  chose  in  action,  485 

form  of,  ib. 
assignee  of  bankrupt's  chose  in  action  may  sue  or  defend  in  his  own  name, 
1369—1370 

CHRISTMAS  DAY, 

no  process  to  be  served  or  executed  on,  41 

CIDER, 

debt  due  in  respect  of  sale  of,  when  not  recoverable  in  County  Court,  156, 
157 

CINQUE  PORTS, 

transfer  to,  of  Admiralty  actions  pending  in  County  Court,  748 
ax)peals  in  cases  within,  790 

CIRCUITS, 

as  to  distribution  of  districts  into,  16 
number  of,  16>  17 

PaH  L  ends  ttnth  p.  738. 
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CITY  OF  LONDON"  COUKT.    Stt  "Sheeiffb*  Cobbt." 
esempUd  frtmi  Onler  in  Conncil  of  1S17,  16 
made  the  County  Court  for  City  of  Londoii,  17 
fint  ■tteinj>t  to  awiinilHt^  it  to  a  County  Court,  18 
wtKn  givrii  (iani(^  jurixdiction  u  n  metropolitan  County  Court,  IS 
wben  pTBCtically  transformed  iuto  e  County  Court,  IS 

how  accorajilished,  1»,  20 
peculiar  riglits  aud  privilfgea  of  judge  of  City  of  London  Conrt,  20 
tees  in,  4S 
judge  of  City  Court  can  sit  in  parliameut,  60 

reason  of  this,  60 
treuniT  inetmctions  as  to  fees  in,  9G,  96 
protevtion  of  officers  of  City  of  Loudon  Court  from  Texatioos  iwxted- 

ings,  lie 
enautment  governing  prohibition  to,  163,  n.  (i) 

irhere  both  {ilaintilf  and  dtfpudntit  in  the  metropolis,   plaiuta  may  he 
entered  in  luiy  London  Court,  including  City  of  London  Court,  264,  265 
provision  for  registration  of  judgment  of  City  of  London  Court,  5S7 

CLAIMS, 

cnnitHble  claLnix,  lAO 

jomdccof.     6'«  "JoisdkihifCadsksof  AfTios." 

Mi^uiry  as  to  debts  or  claims,  flIS— 518.     Set  "$feci.\L  Judumekt." 

in  mleqileadi'r.     Ste  "iNtmit'LEAUEiL" 
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COMMITMENT 

of  judgment  debtor  to  prison,  623 — 629 

(a.)  Committals  for  non-complianoo  with  judgments  or  orders  for 
payment  of  money,  623 — 636 
jurisdiction  to  imprison  for  non-payment  of  judgment  debt,  623  ~ 

624 
proceedings  under  "The  Debtor's  Act,  1869,"  ib. 
when  a  committal  can  be  made  thereunder,  625 
there  is  only  one  committal  for  the  some  debt  or  instalment, 

625—626 
committal  only  obtained  by  judgment  summons,  626 
by  whom  judgnient  summons  may  be  issued,  iO, 
against  whom  it  may  be  issued,  ih, 
for  what  judgment  debts  it  may  be  issued,  626^627 
unpaid  costs,  626 
debts  barred  by  bankruptcy,  ih. 
judgments  more  than  six  years  old,  ib. 
out  of  what  Court  judgment  summons  issues,  627 

out  of  Court  for  district  in  which  debtor  dwells,  Ac,  ih. 
or,   by   leave,   out  of  Court  in  which  judgment  was 
recovered,  ib. 
how  judgment  summons  issued,  ib. 

from  Court  in  which  judgment  was  recovered,  628 
from  Court  other  tlian  that  in  which  judgment  was 
recovered,  ib. 
if  judgment  be  one  of  another  County  Court,  ib, 
if  judgment  be  not  of  a  County  Court,  ib. 
form  of  affidavit  to  be  filed,  ib. 
when  leave  to  issue  summons  reouisite,  628 — 629 
(1.)  If  debtor  has  left  district,  629 
(2.)  If  judgment  more  than  six  years  old,  tb. 
(3. )  If  summons  returnable  immediately,  ib. 
form  of  judgment  summons,  ib. 
when  judgment  summons  returnable,  629-630 

against  absconding  debtor,  ib, 
effect  of  judgment  summons  on  previous  writ  of  execution, 

630 
service  of  judgment  summons  ib. 

in  default  of  service,  one  other  summons  may  be  issued 
without  further  fee,  ib, 
adjournment  of  hearing,  ib. 
hearing  of  judgment  summons,  ih, 

non-Api)earance  at  hearing  of  judgment  creditor,  ib, 
or  of  judgment  debtor,  630—631 
examination  of  witnesses,  631 
what  judgment  creditor  must  prove,  ib, 
defence  to  judgment  summons,  ib. 
inability  to  pay,  ib. 
bankruptcy,  ib. 
decision  on  judgment  summons,  631 — 632 
(1.)  No  order,  631 

(2.)  Order  varying  mode  of  payment,  632 
form  of  order,  ib. 

this   order   transfers  all   proceedings   into  Court 
making  it,  ib. 
(3.)  Order  of  conmiitment,  ib, 
form,  ib. 
costs  of  judgment  summons,  632 
execution  of  order  of  commitment,  ib. 

to  what  prison  debtor  aent,  ib, 
how  order  of  commitment  superseded,  633—636 

Part  /.  ends  with  p.  733. 
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OOMSimESl—toaiimMd. 

I. '_  Bj  buLkmptfj,  ISS — SU 
|±  PimlcgF  (rna  uicst,  SU 
(3.J  Pajmoit.  «A4— tfM 

to  vkon  i*jnMit  mar  ba  Hade,  <S4 — £35 
form  of  criti&.'ate  o(  pajment,  tSS 
pfactu-c  ai  tn  jaTmcDt  *bni   onL-r  of  eottmittal 
M»t  atnt  W   ti  cumnd  in  a  fvr^^  dutricl, 
M5— *« 
partDco:  oat  U  i.-Teditar,  C34 
(i.)  Caninittal  for  Dim— .ompliam.'c  vith  a  jralgtneiit  or  ocdtr  otlvr 
tb«ii  one  for  pajinnit  of  mooer.  C34 — «39 
jnuditliao  to  Eommit  for  InaJles  of  orlcrs,  S34 
in  vbat  nva  tommitintDt  will  be  mad«.  e3<I — «37 

for  bnath  of  oiden  for  ileUroing  ii{>  of  land  ur  ^ood^  \k. 
for  tftathM  tpf  iDJani;uoiu,  «37 

for  bradiei  of  inilen  to  j«r  over  mouev  TeoFirnl  in  a  pct-a- 
niaiT  capacity,  ik. 
W  ud  a^uufit  whofD  otdrn  of  rammitment  obtaini^l,  i^. 
bow  order  of  cflmuiiliiicDt  obtained,  ^SS 

serTi'-e  of  ori/inal  order  and  noti'.-e  r^airiog  oboUeDCe,  i''. 
fonn  e(  nutie*.  i*. 
w^rrice  therH>f,  rt. 
Jinx-eediligs  in  caae  of  diiobcltence,  iK 

in  or^  of  paU  or  Und  lutMtHiuli  will  be  cuforted,  i?. 
form  of  order,  iK 

iviiatno-e  to  bailiff  a  contempt,  iK 
in  other  t-air*,  nmiiiiooi  tu  appear  and  anawer  contempt 
issued,  ih. 
funu  of  sunimou^  ih. 
heariuf;  of  iiiplit'atiou  locomniit,  ih. 
fonn  of  Older  of  I'ominitiDcnt,  633 
warrant  to  bailiff,  ih. 

tonu  of,  tfsy 
diFicbar>!»  from  custodj,  ih. 
notice  of  appliration  for  diacliarge,  ift. 

heariiiijuf  appliiation,  ih, 
form  of  discharge,  it. 
COXMITTEE. 
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COMMON  LAW  PROCEDURE  AOIQ-^rUimud. 

garnishee  sections  of  "The  Common  Law  Procedure  Acts,  1854  and  I860,' 

still  applicable  to  County  Courts,  though  not  to  High  Court,  640.     iSVtf 

"Attachment  of  Debts." 
provisions  of  "Common  Law  Procedure  Acts,  1852  and   1854,*'  generally 

applicable  to  proceedings  under  "  Bills  of  Exchange  Act,  1855,''  669 

"COMMON  LAW  PROCEDURE  ACT,  1852," 

if  defendant  in  ejectment  a  tenant,  he  must  give  his  landlord  notice  of 
action,  682<-683 

"  COMMON  LAW  PROCEDURE  ACT,  1864," 

Sower  to  extend  Act  to  other  Courts,  26 
eponent  objecting  to  an  oath  can  affirm,  353 — 354 

consequences  of  wilfully  and  corruptly  affirming,  461 

Erovisions  as  to  interrogatories,  394 — 395,  402 — 403^ 
ow  far  party  can  discredit  his  own  witness,  463 

witness  may  express  his  opinion  as  to  character  of  handwriting,  464 

if  witness  denies  having  been  convicted,  the  conviction  may  be  proved, 
468—469 

witness  may  be  cross-examined  as  to  his  pi*evious  written  statements  with- 
out their  being  produced  to  him,  469 — 470 

attesting  witness  need  not  be  called  to  prove  document  which  need  not  be 
attested,  473 

provisions  in,   as  to  attachment  of   debts,    641,    651,    652,    653.     See 
"Attachment  of  Debts." 

provisions  as  to  equitable  defences,  323 — 324 

"COMMON  LAW  PROCEDURE  ACT,  1860," 
power  to  apply  Act  to  other  Courts,  28 
short  title  of  Act,  ib, 

provisions  in,  as  to  attachment  of  debts,  649 — 650 
provisions  of  19  &  20  Vict.  c.  108  to  extend  to  all  cases  of  replevinj  725 

COMPANIES  ACTS, 

provisions  of,  applicable  to  windinaj-up  proceedings  in  the  County  Court, 

1010,  1120,  1125  et  seq.     See  "  Windino-up." 
jurisdiction  of  High  Court  to  transfer  winding-up  proceedings  to  a  County 

Court,  1195—1197 
jurisdiction  and  proceedings  in  the  County  Court  for  taking   evidence 

under  "  The  Companies  Act,  1862,"  1198 

COMPANY, 

actions  by  and  against  com])any  in  process  of  being  wound  up,  230 

attachment  of  douts  due  by,  644 

winding-up  of,  may  be  transferred  to  County  Court  from  High  Court, 

1195—1197.    See  "  Winding-up." 
power  of  County  Court  to  take  evidence  when  winding-up  of  company 

pending  in  High  Court,  1198 
may  present  bankruptcy  petition,  1286 — 1288 
cannot  be  petitioned  against  in  bankniptcy,  1288 

COMPOSITION 

may  be  accepted  by  trustee  in  bankruptcy,  with  sanction  of  creditors, 

1402—1403 
by  arrangement,  1425 
nature  of,  i6. 

proceedings  for,  down  to  and  inclusive  of  first  meeting,  1425^1485 
proceedings  at,  and  subsequent  to  first  general  meeting,  1448 — 1458 

COMPTROLLER  IN  BANKRUPTCY, 

appointment  and  remuneration  of,  1273 

Part  L  ends  with  p.  733. 
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COMPTROLLER  Hf  BAyKEmO* 

duqittli£<:ation,  xb. 

offi'-<>,  f  I<erks  uid  wmctft  gL  i?. 

to  tak^^  co^iia&ii!:  c/  ?owiaet  ^  vrmatta^  '^^K  ItZl 
books  to  Ur  k^i4  Lt,  viw 

eiitrlr*  Uj  br  X!::Aii«  tbe^nis.  i?. 

r»^»t>r*  :</  br  own  far  warc^ifti.  IfTS 
qoan^rly  &/  rocnt*  of  ous:^  ti>  ht  iormiaAtd.  tA,  I3S3 

alio  *  -rnii**!  coj^  ^--f  stssSc*'*  bft^k  pui  bo*?!:,  1$S3 — ^IJs* 

— 1.^^7 
what  f.ouiptrolkr  ilat  do,  if  traHat  fal  Uk  cosj>lj  vxiH  r«^i 

made  to  Lim  br  ciH&pm&r,  I$?7 
daties  of  oomiptToIkr  on  cloae  of  bukri^Ccj,  1 4 IS 


COMPULSORY  WIXDIXG-rP.    S^€  "Wrswxo-rF.^ 
proceedings  on  savb  a  winding-izp^  11  ±3— 1154 

COXCURKKXT  JriilSDICTlON.    &x  "  JrtiM>:.Ti-x."' 

tuitions  of  ivplerui  in  which  Coantj  Cooit  has  caocmrraxt  jnmdktiaB,  i^ 

— 7:i-i.     ,S<v5  "  Ki:fle%'ix.  " 
of  <  'oiinty  Courts  in  A Jniiialty,  7S2 
of  ^'ouiity  Courta  in  omtmtuM*  probAie  nutters,  S54 — SS7 
of  County  Coorts  in  Hi/K-ccmUAUonA  probate  matuis,  577 

COXCURREXT  WARRANTS, 
iiHue  of,  51^4 
the  costs  of  one  of  them  only  will  be  allowed,  623 

CONDITIONS 

for  grant  of  new  trial,  530 

improper  conditions,   if  imposed,   cannot  be  questioned    after  any 
benefit  taken  under  ordtrr,  539 

CONDUCT  MONEY, 

Treasury  instructions  ai;  to,  01 

and  as  to  cost  of  transmitting  same  by  post-office  order,  S9 

CONFFSSION, 

judgm^'iit  by,  obtainable  on  either  oriinary  or  default  sximmon?,  309.    Sif 
**Jlix;ment  dy  Co.nfi>>ion'." 

CONSENT. 

in  what  cases  jurLs<liction  by  consent  can  be  oreatt-d,  146 — 147 
juris<liction  by,  in  an  ordinary  County  Court  action,  197 

memorandum  of  consent  mast  be  filed  at  time  of  entering  plaint,  2>3 
jurisdiction  to  refer  can  only  be  exercised  by  consent,  490.     See  **  Arbi- 

TIIATION." 

actions  tried  by  con.sent  may  be  referred,  491.     S<e  "Arbitration." 
if  over  £20  recovered ,  payment  by  instalments  cannot  be  ordered  ^•ithoot 
plaintiff's  consent,  485 

CONSERVATORS  OF  PEACE, 

their  election  in  County  Court,  5 

CONSOLIDATION 

of  two  or  more  bankruptcy  petitions,  1320 

CONSTABLES, 

when  privileged  from  being  sued,  229 

Part  I,  ends  tcUh  p,  733. 


INDEX. 

CONSUL. 

notice  to,  in  action  against  foreign  ship  for  wa^s,  766 
where  foreign  vessel  detained,  order  for  provisional  detention  of,  to  bo 
served  on  nearest  consular  officer  of  state  to  which  ship  belongs,  830 — 831 
may  require  a  person  to  accompany  Board  of  Trade  surveyor  where  foreign 

ship  detained,  ib, 
may  appoint  assessor,  in  appeal  as  to  detention  of  foreign  ship,  838 

CONTEMPT, 

power  of  punishing  incident  to  all  Courts  of  Record,  47 
statutory  iwwers,  i6. 

wilful  disobedience  of  judgments,  ib, 
contempts  towards  Court  when  sitting,  ib, 
contempts  by  interference  with  officers,  ib, 
common  law  power  to  publish  contempts,  48 
nature  of  punishment  for  contempt,  ib, 
fine  or  imprisonment,  ib, 
as  to  fines, 

how  fines  and  penalties  may  be  imposed,  ib, 
disobedience  to  injunction  a  contempt,  367.     Su  **  Injunction." 
process  of  contempt  in  certain  coses,  637 
now  order  of  commitment  for  contempt    is    obtained,   638 — 639.     See 

**  Commitment." 
punishing  for,  in  probate  actions,  850 — 851 
committids  for,  in  bankruptcy  cases,  1266 — 1267,  1269 

CONTENTIOUS  PROBATE  MATTERS.     See  "Pbobate." 

jurisdiction  and  practice  of  County  Courts  in,  845 — 874.   See  "  Probate." 
definition  of  **  contentions  jurisdiction,"  857 

CONTINGENT  DEBTS 

provable  in  bankruptcy,  1351 

CONTRACT, 

Treasury  instructions  authorise  treasurer  to  enter  into  certain  contracts, 

89 
stipulations  not  of  the  essence  of,  154 

provision  in  "Judicature  Act"  as  to,  ib. 
applies  to  County  Courts,  155 
in  general,  all  actions  ex  contractu  are  maintainable  in  County  Court, 
185 
certain  exceptions  to  this  rule,  ib, 
qualified  disabibty  of  infants  in  regard  to  contracts,   217 — 219.      See 

**  Infants." 
liability  of  jwrtners  on,  238 
on  what  contracts  corporations  are  liable,  230 — 231 
general  piinciples  as  to  where  material  part  of  a  contract  arises,  271 — 273. 
Sec  **  DiSTiiiGT." 
where  if  contract  made  by  letter,  272 
where  if  one  party  contract  in  a  representative  character,  ib, 
where  if  contract  made  in  one  place  and  fulfilled  in  another,  273 
or  made  in  one  place  and  broken  in  another,  i6. 
particular  instances  as  to  where  a  cause  of  action  wholly  or  in  part  arises, 

273.    ^'ec  "District." 
transfer  of  action  of  contract  from  High  Court  to  County  Court,  702 — 704. 

See  "Remitted  Action." 
transfer  of  issue,  in  action  of  contract,  from  High  Court  for  trial  in  County 
Court,  715—720.    See  "  Remitted  Issue." 

CONTRIBUTORY.    See  "  Winding-up." 
meaning  of  term,  1119 

Part  I.  ends  with  p,  738. 
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CON\'EYANCE, 

certificate  of  appointment  of  trustcf  in  btuikniptcjr  oi«ratcs  wt,  ISM 
b;  tniKtee  in  boukraptcy  exempt  from  stamp  duty,  1369 

CONVEYANCER, 

Judge  cannot  practice  as,  60 

CONVICTION 

of  witui'ss  for  felony  or  jiiiBdemoanor  nwy  be  proved  if  deuird,  *6S— 16> 

CONVICTS, 

absoluU'ly  diwiUed  from  suing,  216 

but  tan  be  sued,  it. 
foifciture  for  felony  now  nlioIiBheJ  by  Act  of  Parliament,  rt. 

"  adininiatrators  of  the  pro]icrty  of  uonrfcts  "  c«a  sue  and  be  ined,  ff- 

COPYHOLD.    &e  "Tithf,  Comtiiuld,  akd  Iscuibdbb  Act,  IMS." 

"  COPYRIGHT  OF  DESIGNS  ACTS," 
general  jirorisions  of,  923—824 
action  for  dsmoges  may  be  bronglit  by  proprietor  if  dr.^i^  infringe 


CORONEE, 

used  to  sit  in  old  County  Court,  3 

for  what  punx™,  3 
elected  in  Coau^  Court,  5 
cujoya  privilege  from  being  sued,  22S 


COBrORATlON. 


INDEX. 

COSTS— amtsnu^i. 

apply  to  equitable  actions  also,  128,  129 

provisions  of  ''The  County  Court  Act,  1867,"  and  "The  Judica- 
ture Act,  1873,"  129 
effect  of  the  last-named  enactment,  129 
decisions  upon  "County  Courts  Act,  1867,"  section  5,  129 — 
146 
Act  applies  to  the  claims  of  plaintiffs  only,  130 
its  restriction  as  to  actions  begun  before  its  passing,  ib. 
decisions  as  to  when  the  Act  began  to  take  e^ect,  130 — 132 
decisions  as  to  what  actions  are  within  its  operation,  132 — 
134 
now  confined  to  cases  in  which  any  relief  is  sought  which 
can  be  given  in  a  County  Court,  1 32 
formerly  this  was  not  the  case,  ib. 
action  need  not  have  been  cwmneiced  in  the  Couuty 

Court,  ib.  178 
rule  as  to  costs  where  two  distinct  causes  of  action  joined 

in  one  action,  132,  133 
enactment  applies  only  where  there  has  been  the  recovery 

oi^noneyf  133 
it  extends  to  recovery  ** by  defauW*  as  well  as  "fry 

verdict^''  ib, 
and  by  interlocutory  as  well  as  by  final  judgment,  ib. 
and  also  to  judgments  by  demurrer,  ib. 
and  to  recovery  by  payment  into  Court,  ib. 
recoveries  by  award  made  on  compulsory  or  voluntary 
reference,  133 
what  amount  must  be  recovered  in  order  to  carry  costs,  134 
meaning  of  the  word  ''recovered,*'  ib. 
diffcrencs  between  contract  and  tort  as  to  amount  needed 
to  carry  costs,  ib. 
difference  in  character  between  the  two  forms  of 

action,  134,  135 
three  classes  of  cases  in  which  cause  of  action  is 
breach  of  contract  or  a  tort  at  option  of  plaintiff', 
134—139 
formerly  in  such  cases  question  of  costs  de- 
pended upon  plaintiff's  election  as  to  form  of 
action,  138 
semble,  under  "Judicature  Act,"  it  will  be  dealt 
with  according  to  truth  and  substance  of 
case,  ib. 
this  seems  to  be  correct  view  according  to 
Bryant  v.  Herbert,  139 
what  costs  are  taken  away  by  this  enactment,  140 
the  costs  **  of  suit,"  ib. 
but  not  **  of  execiUion,"  ib. 
no  certificate  or  suggestion  required  to  take  away  costs  of  suit, 

ib. 
but  to  get  his  costs  plaintiff  must  obtain  (1.),  a  Judge's  cer- 
tificate ;  or  (2.),  an  order,  ib. 
(1.)  How  certificate  of  costs  obtained,  140 

who  is  "a  Judge  "  that  can  certify,  140 — 141 
where  the  certificate  may  be  given,  141 
where  the  certificate  is  now  to  be  recorded,  i6. 
what  will  guide  a  Judge  as  to  certifying,  141 — 142 
application  for  a  certificate  should  be  &t  made  to  the 

Judge  who  tries  the  action,  142 
certificate  cannot  be  set  aside  or  annulled  by  Judge, 
ib. 

PaH  I.  end$  with  p.  783. 
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bnt,  if  nfosed,  application  nn  b«  made  to  tha  Co 

and  even  an  tiew  materials,  iA. 
(2.)  How  an  order  for  costs  ia  obtaioed,  143 

where  application  for  order  shall  be  made.  Hi. 

on  what  materials,  ib. 

when  it  may  be  made,  A. 

genenU  prindplea  as  to  granting  or  refiuiDg  an  o 

(a)  There  most  be  a  anfficient  cause  for  brinf 

action,  144 
lb)  There  most  be  sufficient  t«ason  for  brinf 
the  action  in  the  High  Coort.  ib. 
effect  of  a  certificate  or  order  for  costa,  145 — 14S. 
"Scale  or  Costs," 
enactments  taking  sway  costa  from  ■  plaintiff  Deedlcasly  sning  ii 
7it/erwr  Coort,  I4B 
whether  costa  in  Connty  Conrt  can  be  dealt  with  in  proceedings  reqnii 

officer  to  do  his  dnty,  16S 
costs  of  ralo  requiring  County  Court  officer  to  do  his  doty,  171 
defendant  cannot  recoTer  his  costs  of  removal  from  plaintiff  who  hu 
moved  action  for  less  than  £5  from  Connty  Court,  and  who  decline 
follow  it  out  178 
costa  where  persons  sue  in  formA  eauveris.  211,     See  "  Paiter." 
coats  payable  by  ej 
213.     Set  "  Exi 
nndertaktiig  by  next  friend  of  infant  aa  Co  costs,  220 

his  liability  thereon,  220 
costs  of  an  injunction,  388—367 
security  for  costs,  380 — 381.     See  "  Security." 
treble  costs  recoremble  against  plaintiff  suing  in  County  Court  after  ji 

nient  recovered  in  some  other  Court,  448 — 449 
usually  follow  event,  431 
wholly  in  Judge's  discretion,  ib. 

enactment  on  the  subject,  482 
applications  as  to,  ib, 

in  cases  under  £20,  onler  of  Jodge  roust  be  obtained  for  advocs 


inistiatora  sning  and  being  sued,  21 
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COSTS— continued, 

of  iuterjileader  proceedings,  660 — 661 
execution  for,  661 

fonn  of  warrant,  ib. 
of  action  of  ejectment,  685 
of  actions  for  recoveiy  of  small  tenements,  698 
transfer  of  action  of  tort  fix>m  High  Court  where  plaintiff  has  no  visiblo 

means  of  paying  costs,  704 — 707.    See  "Remitted  Action." 
of  cause  sent /or  trial  in  County  Court,  719 — 720 
of  action  transferred  from  High  Court  into  County  Court,  714 
in  replevin,  733 

taxation  and  recovery  of,  in  probate  actions,  873 — 874 
taxation  and  recovery  of,  in  bankruptcy  cases,  1410^1411 

COSTS  m  ADMIRALTY, 

person  suing  in  High  Court  in  a  case  cognizable  by  County  Courts  when. 

not  entitled  to  costs,  758 — 760 

enactment  on  this  subject,  758 — 759 
construction  of,  759--760 
usually  follow  the  event,  779 
if  proper  notice  of  defence  not  given,  770,  779 
on  what  scale  allowed,  779 
taxation  of,  780 
power  to  frame  a  scale  of,  tb. 
of  ap])eal,  794 

of  claims  as  to  salvage  under  "  Merchant  Shipping  Acts,**  808 
liability  of  Board  of  Trade  for,  where  ship  has  been  detained,  842 — 844. 

See  "Survey,  Couets  of." 
in  cases  of  appeals  or  refusal  of  passenger  steamer  certificates,  844 

COUNSEL.    5te  "Barrister.'' 

emplo3pient  of  in  County  Couit,  109 

no  notice  of  retainer  of  counsel  necessary,  ib, 

want  of  notice  not  to  affect  allowance  of  costs  for  counsel,  i& 
formerly  right  of  counsel  to  audience  made  subject  to  leave  of  Judge,  110 

now  audience  as  of  right  subject  only  to  regulations  by  Judge  for 
preserving  order,  ib. 
counsel  cannot  recover  their  fees,  ib. 
opinion  of  counsel  must  be  taken  where  it  is  desired  to  obtain  order  to  sue 

in  formd  pauperiSf  210 
no  fees  payable  to  counsel  appearing  for  a  pauper,  211 
when  necessaiy  to  applv  for  allowance  of  advocate's  fee,  482 
if  plaintiff  claims  less  than  iO«.,  no  fee  to  counsel,  ib, 
nor  where  over  £2  and  under  £5  is  claimed  or  recovered,  482 — 483 
counsel's  fee  where  over  £5  and  under  £20  is  recovered,  483 
where  aver  £20  is  recovered,  ib. 

or  claimed  but  not  recovered,  ib. 
allowances  to  counsel  on  taxation  of  costs,  583 — 584 

COUNTER-CLAIM, 

SroWsions  of  "Judicature  Act"  as  to,  150,  155 — 156 
ifference  between  it  and  a  set-off,  321,  329 
jurisdiction  to  entertain  counter-claims,  329 
what  matters  mav  be  included  in  a  counter-claim,  829 — 330 
notice  of  required,  330 
form  of,  ib, 

a  new  defendant  may  be  added  to  action  to  answer  connter-daim,  241,  330 
—381 

form  of  order,  331 
counter-claim  may  be  struck  out  at  trial,  {6. 
judgments  on  counter*claim8,  ib. 

Pari  L  ends  wUh  p,  733. 
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COUXTER-CLAIM— «mfinu«dL 

1  tower  to  order  defen«i&nt  to  answer  a  counter-claim,  3S4 
ludge  may  direct  eoaiiter-claim  to  be  tried  by  an  independent  actum,  4S5 
I  provision  for  taxation  on  higher  scale  if  a  coonter-cLum  or  aet-off  alleged, 
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COUNTIES, 

their  diriaion  into  districts  by  orders  in  council,  15 


I 
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\  COUNTi' COURT.    5«  "  JraisDicnox." 

•  antii|uity  of,  1 

its  di\'i»ion  into  (1.)  old  ;  and  (2.)  statutory  County  Court,  I 
why  knowleilge  of  conbtitation  of  old  County  Court  of  practical  import- 
ance, 1 
origin  of  old  Common  Law  County  Court,  2 

under  wliat  names  it  existed  in  Anglo-Saxon  times,  2 
model  or.  which  it  was  formed  probaUy  taken  from  Germany,  2 
uncertain  what  particular  king  first  established   County  Courts  in 
Enelaiid,  2 
|»osition  of  ol  i  County  Court  in  Anglo-Saxon  constitution,  2 

was  in  tlie  nature  of  a  Court  baron,  but  was  not  of  Keoord,  2,  3 
who  presided  over  old  County  Court,  3 
who  were  the  Judjtt  of  the  old  County  Court,  4 
how  often  old  County  Court  sat,  4 
where  sittings  held,  4 

for  what  purposes  ancient  County  Court  met,  5 
non-jud%cial  functions  of,  5 
judicial  functions  of  old  County  Court,  5 — 7 
ordinary  jurisdiction  of  old  County  Courts,  6 
extraordinary  jurisdiction  of  old  County  Courts,  6 — 7 
process  of  old  County  Courts,  7 
metne  process,  7 
final  process,  7 
appod  from  old  County  Court, 

semble  appeal  lay  to  the  king's  justice,  7 
what  led  to  discredit  of  old  County  Courts,  8 

when  their  jurisdiction  began  to  be  superseded,  8 
gradually  fell  iuto  complete  disuse  as  a  tribunal  for  disposing  of  eomr 
Untiout  business,  8 
contentiouM  jurisiliction  of  old  County  Courts  fully  vested  in  modem  statu- 
tory Courts,  8 
but  nan-coiUmlunis  business  of  old  County  Court  is   j>rc8erved  by 
**  County  Court  Act,  1846,"  8 

and  in  County  Court  elei'tion  may  still  take  place  of  knights  of 
shire,  coroners,  and  verderors,  8 
establishment  of  moiieni  County  Courts  in  1846,  9 
I>assiiig  of  *•  The  County  Courts  Act,  1846,"  9 

scheme  of  legislation  creating  modem  County  Court  13.    Sre  "Districts." 
County  Courts  to  be  held  in  more  than  one  place,  16 
metropolitan  County  Courts,  16 
County  Courts  have   concurrent  jiuisdiction  ^ith  Stannaries  Court  as 

reganls  the  parties  to  the  suit,  24 
general  nature  of  jurisdiction  and  powers  of  statutory  Coimty  Court,  24,  25 
are  Courts  of  Record,  25 
recording  and   evidence  of  proceedings  in  County  Courts,  25.    Stt 

**  Evidence." 
County  Court  judgments  by  whom  enforced,  26.     See  **  JuDGMEfTB." 
certain  powers  under  "Common  Law  Procedure  Acts,"  conferred  on 
County  Courts  by  Orders  in  Council,  26,  27,  28.     See  **  Common- 
Law  Proceduke  Acts." 
provision  as  to  certain  matters  incident  to  County  Courts,  29 

Part  I.  ends  with  p.  738. 
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COUNTY  COVRT— continued, 

(1.)  Roles  of  practice,  29.    See  "Rules." 

common  law  power  to  make,  34 
(2.)  Forms,  34.     See  "Forms." 
(3.)  Sittings  of  the  Court,  35.    See  **  Sittings." 

expenses  connected  with  holding  Courts,  39 
(4.)  Sittings  in  Chambers,  39 

(5.)  Days  on  which  offices  to  be  open,  40.    See  **  Offices." 
(6.)  Holidays,  41.    See  "Holidays." 
(7.)  Fees,  41.    See** Fees," 
(8.)  Unclaimed  funds,  46 

(9.)  Punishment  of  contempts  of  Court,  47.     See  **  CoNTEMirrs.' 
(10.)  Perjury,  54.     See  "  Perjury." 
(11.)  Process,  64.    See  "Process." 
<12.)  Service  of  process,  55.     See  "Service." 
(13.)  IHrections  as  to  eofidiict  of  proceedinffs,  55,  56.     See  "Action." 

— "  DiEFXTiONH."— "Leave." 
(14.)  Transmission  of  letters,   <fcc.,   by  post,   56.      See    "Post," — 

"  Letters." 
(15.)  Computation  of  time,  56.    See  "Time." 
(16.)  FoUos,  57 
The  officers  of  the  County  Courts,  58—120 
Jurisdiction  of.    ^^ce  "Jurisdiction." 

general  nature  and  subject-matters  of  jurisdiction,  121 — 157 
jurisdiction  in  an  ordinary  action  (legal  or  equitable),  183—205 
in  leeal  actions  of  a  special  character,  665,  et  seq. 
in  Admiralty.    See  "Admiralty." 
in  probate.    Sec  "  Probate." 
under  special  statutes.    See  "Special  Statutes." 
in  bankruptcy.     Sec  "Bankruptcy." 
control  of,  exercised  by  High  Court,  158—182.    See  "Certiorari." — 
"Prohibition."— "Rule  calling  ui'ON  County  C^ourt   Officer 
TO  DO  HIS  duty." 
proceedings  in  an  ordinary  action  in,  183 — 664 

parties  to  an  action  in,  206—246.     See  "  Partifj?." 

preliminary  steps  before  action  in,  247—259.     Sec  "Notice  of  Action." 

joinder  of  causes  of  action  in,  260—262.    See  "Joinder  of  Causes  op 

Action." 
In  what  district  plaint  must  be  entered,  263—278.     See  "  District." 
Entering  plaint  in  and  issue  of  summons,  279 — 308.    See  "  Plaint." 
judgment  by  default,  confession  or  agreement  in,  309 — 315.    See  Judg- 
ment by  Agreement." — "Judgment  by  Confession."- "Judg- 
ment BY  Default." 
defendant's  proceedings  in  answer  to  action  in,  316 — 344 
interlocutory  proceedings  in  actions  in,  344 — 420.    /S(C«  "Interlocutory 

Proceedings." 
preparations  for  trial  of  action  in,  421 — 443 
trial  and  judgment  in,  444 — 489 
reference  of  action  in,  to  arbitration,  490 — 509 
proceedings  under  special  judgments   pronounced   by,   510—524.     Se$ 

"Special  Judgments." 
new  trials  of  actions  in,  525—540.     Su  "  New  Trial." 
appeals  from,  541 — 577.     See  "  Appeal." 
taxation  and  recovery  of  costs  in,  578—585.     Sec  "  Costs." 
registration  and  enforcement  of  judgments  in,  586 — 654.     See  "Attach- 
ment of  Debts."— "Commitment."— "Execution."— "Registra- 
tion of  Judgment." 
interpleader  on  executions,  655— 661.    ^Sfec  "  Interpleader." 
satisfaction  of  judgments,  662 — 664.   See  "  Satisfaction  of  Judgments." 
proceedings  in  legal  actions  of  a  special  character,  664 — 733.    See  "  Bill 

Part  I,  ends  with  p,  788. 
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OF   Etchasce."  —  "  ZiTmtBn."  —  "Revitted  Actios."  —  "to- 

KITTED  iBsrE."— "Replevin-." — "Small  Tenkmexts," 
JHTitdiduHi  and  pneeediHgt  in  admiraltg  aud  pnbatt  maUert,  7SS— SS5. 

Sk  "  Admiraltt."— "  Peo»4te." 
juradidim    and   prrKftdingi    vnder    Ipteial    tUMOo,     8S£ — 1253.     Sti 

"Spbct.il  Statutes." 
juritdietuM  and  praetitx  in  baniruplrs,  1233 — I45S.   St*  "  Basksittct.' 

COUSTY  COURT  ACTS, 

moirka  on  connc  of  le^slatioii  contaioHl  in,  9 

EreanibleB  to,  B,  10,  note  (t) 
it  of,  9,  10 
to  be  read  togptlicr  ns  one  Act,  10,  11 

with  certun  exueptions,  13 
certain  pnTilegeg  and  eiemptioiu  presemd  from  openlioa  oT,  2-^  33,  if. 


"COUNTY   COURTS    ADMIRALTY   JCRISDICTIOS   ACT,     1S8S."     &x 
"  Abmibaltt." 
to  be  re»d  u  one  Act  with  "  County  Courts  Afimiralty  JnrisJictioa  Att, 

186S,"i6. 
proviiion  constituting  Connt;  Conrts  in  AdniJndty,  736 — 737 

•'COUNTY   COURTS    ADMIRALTY    JDRISDICTIOS    ACT,    1869."    At 
"Admmlalt^-." 
to  be  re^  is  one  Act  with  Act  of  1868,  it. 


COURT.  &e"Cot;NTr  CotrET,"— "Citv  of  Lokdon  CortiT,"  — "Hibi 
Court." — "Hosdbed  Court." — "HcariKoa  ConnT."  —  "Ixmrac 
Courts."— "Local  Cooetb." — "Haiiobb." — "Shkriff'hCouxt,'— 

iiF>  CoDUT."  —  " Survey,    Cochts   i>r.*'  —  "  VicK'Cbas- 
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CREDITOR  OF  BANKRUPT.     See  "Petitionino  Creditoe."— "Siscured 
Cekditoe." 
what  creditor  can  present    bankrnptcy    petition.      See    "PKTiTiONiNa 

Creditor,"  1279, 1284  et  seq. 
joint  creditors  must  join  in  same  petition,  1280. 

may  present  petition  against  one  member  of  a  firm,  1283.     See  "  Firm.' 
what  creditor  can  obtain  debtor's  summons,  1292  et  seq, 
proof  by,  1350  et  Meq.    See  **  Proof  of  Debts." 
meetings  of, 

first  meeting,  1341—1349 

meetings  subsequent  to  first  meeting,  1399 — 1403 

CREDITORS, 

equitable  actions  by,  for  administration  or  for  an  account,  200,  201,  202 
advertisement  for  creditors  where  accounts  and  inquiries  directed  to  be 

taken,  516.     See  "Special  Judgment." 
proof  by  creditors  where  special  judgment  directs  accounts  and  inquiries 

to  be  taken,  517—518.    See  "Special  Judgment." 

CROPS. 

when  fiprowing  crops  can  be  taken  in  execution,  602 

sale  of  growing  crops  on  fJEums,  602 — 603 

growing  crops  not  within  "The  Bills  of  Sale  Act,  1878,"  merely  because  of 

words  used  in  conveyance,"  612 
replevin  lies  for  growing  crops,  722.    See  "  Replevin." 

CROSS-ACTIONS. 

application  for  trial  of,  at  the  same  time  and  on  same  evidence,  775 — 77S 


CROSS-EXAMINATION 

of  witnesses,  466 — 470.    See  "  Witnesses. 


It 


CROSS-JUDGMENT, 

for  what  amount  execution  will  issue  in  case  of,  591 — 592 

CROWN, 

officers  of,  suing  and  being  sued,  207.    See  "  Parties." 


DAMAGE  FEASANT, 

unlawful  distress  for,  usually  gives  rise  to  replevin  proceedings,  722.     See 

"Replevin." 
detention  of  cattle  davutge  feasarUy  after  amends  tendered,  ground  for 
replevin,  723 

DAMAGES, 

by  collision  at  sea,  155 

when  unliquidated  damages  claimed,  plaintiff  always  begins,  457 

judgment  that  defendant  recover  a  balance  or  damages,  485—486 

form  of,  486 
excessive  damages,  ground  for  new  trial,  531—532.     See  "  New  Tbial^" 
damages  too  small,  groimd  for  new  trial,  532—533 
particulars  of  claim  to  damages  in  interpleader  proceedings,  658—659.    Sec 

"  Interpleader." — "  Particulars." 
service  by  execution  creditor  or  high  bailiff  of  notice  of  claim  to  damages, 
659 

DANGEROUS  CARGOES, 

jurisdiction  of  County  Courts  as  to,  under  "Merchant  Shipping  Act,  1878/' 
813—815 
conditions  as  to  shipment  of  dangerous  cargoes,  818—814 
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DEATH 
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ofa  yuxj  to  the  Bi.tioii,  4H 
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icbere  action  doe^  not  sorviTe,  ib. 
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effect  of  rwi-ondenl'!!  Jt-ath  before  bearing  of  appokl,  566 
of  one  of  several  iilaintiirs  liefore  execution,  58^,  590 
practit'e  on  death  of  sole  defendant  before  ezecation,  &90.     Stt  "I 

of  one  of  aereral  defi'lidaliti  before  executioD,  ib. 

of  jjarties,  &e. ,  before  trial,  in  ejectment.  SSI 

administraliuD  will  not  issne  till  fourteen  dajs  from  desth  of  int 

684—885 
of  debtor  befon  edjudieatioQ  in  bankruptcy,  1320 
after  adjudit^iou,  1329 
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INDEX. 

DEBTOR— <:(mtinvi«L 

effect  of  death  of,  after  adjudication,  1329 

failing  to  appear  at  hearing  of  bankruptcy  petition,  may  be  a^jadicatecl 

bankrupt,  1322 
stay  of  proceeding  where  debtor  appears  at  hearing  of  petition  and  denies 

existence  of  sufficient  debt,  1325 
effect  of  acyudication  in  bankruptcy  on  property  and  contracts  of^  1329 — 

1337 
effect  of  acyudication  upon  personal  position  of,  1337 — 1340 

*•  DEBTORS*  ACT,  1869."    See  "Committal." 

jurisdiction  to  imprison,  for  non-payment  of  judgment  debt,  conferred  by, 

623 
when  a  committal  can  be  made  under  this  Act,  625 
only  one  committal  allowed  for  same  debt  or  instalment,  ib. 
how  committal  obtained,  626  et  seq.    See  "  Committal.*' — "  Judgmbnt 

Summons." 

DEBT9R*S  SUMMONS, 

infant  may  Issue  in  his  own  name,  1285 

object  of,  1291 

in  what  cases  it  may  be  issued,  1291—1292 

what  debt  will  support  it,  1292—1293 

to  what  Court  application  for,  to  be  made,  1293 

mode  of  obtaining  grant  of,  1293 — 1294 

service  of,  1294—1295 

arrest  of  debtor  against  whom  a  debtor's  summons  has  been  issued,  1295 — 

1297.    See  **  Absconding  Dkbtors*  Act,  1870." 
grounds  on  which  application  to  dismiss  debtor's  summons  may  be  madiC, 

1297 
mode  of  making  application  to  dismiss  debtor's  summons,  1298 
effect  of  application  to  dismiss  debtor's  summons,  1298 — 1299 
hearing  ot  application  to  dismiss  debtor's  summons,  1299 
stay  or  proceedings  on  security  being  given,  ib. 
effect  of  non-compliance  with,  1300 

DEBTS, 

now  assignable,  154 

X)rovision  in  Judicature  Act  as  to,  ib. 
applies  to  County  Courts,  155 
inauiry  as  to  debts,  515—518.     See  "Special  Jpdgmknt." 
oniy  one  committal  for  same  debt  under  "  The  Debtors'  Act,  1869,"  625 
attachment  of,  639—654.     See  **  Attachment  of  Debts." 
of  petitioning  creditor,  1279—1280 
which  will  support  debtor's  summons,  1292 — 1293 
stav  of  bankruptcy  proceedings  where  debtor  denies  existence  of  soffident 

debt,  1325  el  seq, 
proof  of,  1350—1358 
what  debts  are  provable,  1350 — 1356 

DECLARATION, 

in  lieu  of  oath,  461 

form  of,  fj. 

corrupt  and  false  declaration  treated  as  peijury,  ib, 

DEEDS.    See  "Title  Deed." 

preparation  and  execution  of,  522 — 523 

DEFAULT.    See  "Default  Summons."— "  Jupombnt  by  Default." 

PaH  I.  ends  toiih  p,  788. 
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DEFAULT   SmDlOVS—etmtinuetL 

at  what  time  notice  of  defence  to  default  summons  must  be  given,  328 

extension  of  time,  i6. 
form  of  notice,  328—329 

on  receipt  of  notice  of  defence,  registrar  to  send  plaintiff  a  letter  and 
also  notice  of  day  of  trial,  329 
plaintiff's  non-appearance  on  a  default  summons,  446 
non-appearance  of  defendant  on  a  default  summons,  447 
judgment  on  default  summons  does  not  require  service,  488 — 489 

DEFENCE 

equitable  defences,  150 
notice  of  defence  usually  unnecessary,  316 
exceptions  to  general  rule,  316  et  seq. 

1.  notices  to  defeat  jurisdiction,  317 — 319 

(1.)  where  claim  above  £20  in  contract,  or  £5  in  tort,  notice 
of  objection  defeats  County  Court  jurisdiction,  317 — 318 
mode  and  time  of  giving  the  notice,  317 
form  of  service  of  notice,  318 
manner  of  giving  security,  ib. 
effect  of  the  notice,  ib. 
(2.)  where  justice  of  i)eace  is  sued  as  such  he  may  defeat 
jurisdiction  of  County  Court  by  notice  that  he  objects 
to  trial  there,  319 
effect  of  such  notice,  319 
11.  Notices  of  special  defences,  819 — 327 

where  defence  is  '*  special  **  notice  must  be  given  of  it,  319 

special  defences  enumerated,  ib. 
certain  defences  made  special  by  statute,  319 — 320 
other  defences  made  special  by  the  rules  and  orders,  320 — 321 
provisions  in  force  regulating  different  8i)ecial  defences,  321 
—327 
(1.)  set-off,  321—322.     See  "Set-off." 
(2.)  infancy,  322 
(3.)  coverture,  ib. 
(4. )  statute  of  limitations,  ib. 
(5.)  bankruptcy  or  insolvency,  ib. 
(6.)  statutory  defences  in  actions  of  tort,  323 
(7.)  equitable  defences,  323—325 

provisions  of  *'  Common  Law  Procedure  Act, 

1854,"  on  this  subject,  323—324 
equitable  defences  under  the  '*  Judicature  Act,'^ 

324 
notice  of  special  defence,  t^. 
form  of,  ib. 
to  whom  given,  ib. 
when  to  be  given,  ib. 
how  given,  tb. 

registrar    informs    plaintiff  of   notice  of 
special  defence,  325 
(8.)  tender  before  action,  325—326.     See  "Tender," 
(9.)  defence  for  self  and  others,  326 — 327 

where  plaintiff  sues  on  behalf  of  self  and  others, 
or  wnere  defendant  liable  jointly  with  othera 
is  sued  alone,  326 

defence    on   behalf  of   defendant    and 
others,  ib. 

at  what  time  leave  to  defend  for 
others  obtained,  t^. 
how  obtained,  ib. 
form  and  service  of  order,  ib, 
notice  to  plaintiff,  ib. 
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(VI.)  discUiniH  ami  admunioiu,  334—330. 

AnmsRioNH." 
(VII.)  payment  into  Court  of  tbe  irbola  or  put  of  claim,  334. 

"  rATMEN-r    [STO   Col-llT." 

to  action  onder  "IliIU  of  EicLinge  Art."  67* — 675.     Set  "Bill 

to  MtioB  of  qef  tmeiit,  681— flSi.     &e  "  Ejectmest." 

notice  limitiDg  defence  in  ejectment,  6S3 
to  action  for  recoTviy  of  small  tencinenta,  where  tentucjr  has  expind,  < 

Ste  "Small  TKSEHESTf." 
to  action  for  recoveiy  of  smnll  teoenienta  irhere  there  is  half  a  year'a 

in  arrear  anil  a  ijoirer  of  re-entry  exists,  697 — 61'8.      Sft  "Sm 

Tenements." 
to  action  tranaferred  I^om  High  Court  lo  a  County  Court,  711 — 71^ 

"KBniTTEn  Actios." 

DEFENDANT.    ,Sco  "Pabtie^" 

pUce  of  rraidenci  or  (tuJncH  of,  sometimes  determines  plaintiff  in  ch 

□t  district  in  which  to  bring  action.  124 
it  affirmative  of  the  issue  be  on  defendant,  he  generally  hrgins,  456—41 
w  trial  wheru  defenilsiit  did  not  uj>{>ear  at  original  hearing,  5'2;i,  ii 
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service  of 


DELIVERINC  DP 


for  Mle  or  lease,  203,  204 


nn)£x. 

DEPOSITIONS 

of  witnesses  whose  ability  to  attend  the  trial  is  doabtful,  404.    See  "Dk 
Bene  Esse." 
when  allowed,  404 — 405 
mode  of  taking  depositions,  408 
may  be  read  at  the  trial,  459 — 460 

DEPUTY 

officers  sometimes  take  the  place  of  permanent  officers,  58 
deputy-Judges,  67 

qualification  of,  67 

Judges  may  act  as  deputies  for  each  other,  62,  67 

registrar  to  note  the  fact,  67 
mode  of  appointment  of  deputy-Judges,  67,  68 
provision  in  case  deputy-Judge  shomd  become  unable  to  act,  68 
effect  of  death  of  Judge  by  whom  deputy  appointed,  68 
temporary  disqualification  from  practice  of  deputy-Judge,  69 

deputy-Judge  of  Westminster  County  Courts  can  practise  as 
barrister,  69 
powers  and  duties  of  deputy-Judge,  69 
liabUity  of,  69 

same  as  that  of  actual  Judge,  ib. 
remuneration  of,  69 

during  lifetime  of  Judge  appointing,  ib, 
after  his  death,  ib, 
deputy  registrars,  98 — 99 
appointment  of,  98 
by  registrar,  ih. 
by  Judgtt  if  registrar  absent,  ib, 

effect  of  death  or  removal  of  registrar  for  whom  deputy  acting, 
ib. 
duties  and  powers  of,  99 
disqualifications  of,  99 
remuneration  of,  ib, 

DERIVATIVE   JURISDICTION,    ^-w  "Jurisdiction." 
of  County  Courts  is  complete  or  auxiliary ^  147,  701 

practical  importance  of  this  distinction,  147 
(1.)  comp/cte  derivative  jurisdiction,  147 — 148,  701 — 714 

transfer  of  actions  from  High  Court  to  County  Court,  702 — 714. 
See  **  Remitted  Action. 
(2.)  aim/ iary  derivative  jurisdiction,  148 — 149 

issues  sent  from  High  Court  for  trial  in  County  Court,  715 — 720. 
Sec  "Remitted  Issue." 
in  probate  matters,  855,  857 — 869.     Sec  **  Probate." 
in  regai-d  to  the  winding-up  of  public    companies,    1195 — 1197.      See 

WlXDING-UP. 

DESIGNS. 

actions  for  piracy  of,  924—925.    Sec  **  Copyright  of  Designs  Act." 

DETENTION 

of  British  and  foreign  ships  when  unseaworthy,  817—844.    See  "Survey, 
Courts  of.  " 

DETINUE, 

judgment  for  plaintiff  in,  485 
form  of,  ib. 

Part  L  ends  wUhp,  733. 
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DISCOVERY— cmUinued. 

rule  on  this  subject,  386 

discovery  obtained  by  affidavit,  386 —  387 
what  affidavit  must  state,  ib. 
fomi  of  affidavit,  ib. 
against  whom  the  order  may  be  made,  387 
form  of  order,  ib. 
service  of  order,  ib. 

witliin  what  time  the  order  must  be  obeyed,  t5. 
how  it  is  obeyed,  387,  888 

form  of  affidavit  of  discovery,  388 
further  affidavit  may  be  ordered,  ib. 
(2.)  How  inspection  of  documents  is  obtained.      See  "  Inspro 
TION,"  388—390 
of  what  documents  discovery  obtainable,  390—393 
rules  of  equity  as  to  discovery  prevail,  390—391 
general    rule    as    to    what  documents  a  party  is  entitled  to   see, 
391 
documents  common  to  the  case  on  both  sides,  ib. 
rule  as  to  what  documents  a  party  is  not  entitled  to  see,  391 — 
392 
privileged  documents,  392 — 394 
three  grounds  of  privilege,  392 

(1.)  Where  oocuments  would  criminate,  ib. 

(2. )  Where  documents  created  in  legal  professional 

confidence,  392—393 
(3.)  Documents  created  with  a  view  to  litigation, 
393—394 
costs  of  inspection,  394 

discovery  of  debts  due  to  judgment  debtor  with  a  view  to  their  attachment, 
641.    See  "Attachment  of  Debts." 
obtainable  at  the  trial,  646—647.     See  "  Attachment  of  Debts.' 
or  after  judgment,  647,  et  seq.    See  "  Attachment  of  Debts.' 


DIsftONOUR.    See  "  Notice  of  Dishonovr." 

DISQUALIFICATIONS. 

attaching  to  officers  in  general,  112 
of  Judges,  59 

cannot  sit  in  Parliament,  ib. 

but  Jud^  of  City  Court  can  do  so,  ib. 
cannot  practise  at  bar,  ib. 
of  Deputy  Jud^s,  69 

from  practice  at  the  bar,  ib. 

does  not  apply  to  Deputy  Judge  of  Westminster  County  Court, 
ib. 
of  registrars,  97,  112 

cannot  act  as  solicitors  or  agents  in  their  own  Courts,  ib. 
or   as   sureties,    where   security   required,    by    practice    of  court, 
112 
of  deputy  registrars,  99 

subject  to  same  disqualifications  as  registrars^  97,  112 
of  high  bailiffs,  100,  112 

cannot  act  as  agents  or  sureties,  112 
of  County  Court  officers  generally,  ib. 
of  County  Court  officers  in  bankruptcy,  1272 

DISSATISFACTION.       See    "Appeal."—  " Statement   of   Diss.itisfac 
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301.  204 
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pmnhir*.  fin«s  and  roifritom  lirvicd  bj,  4S,  16,  50 

PTinwij-  nbere  no  saffifieot  disl»E&£,  49 

goodi  distnuned  eumot  be  lakea  in  clecutioo,  SQS 

in  ow  of  wilincful  difilrves  of  goods  or  ckatuls,  tvplnin  |m> 
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piw««dui^  in  Connly  Court  in  ngird  to  socli  dispatei,  90'i — : 

partie*,  SOS — 803 

m  what  distrirt,  803 

mode  o(  commencing  prorwdin^  805 

fonn  of  petitiaD,  ib.  n.  (e) 
linring,  806 

tFinblf  aaeetaors  cumot  be  iummon«d  to  try  claim,  il. 


DISTRICT  PROBATE  RF.r.ISTRIES.     Sa  " 
e»UbIuhin«iit  of,  847—^18 
Ikt  oT,  846— S49,  n.  (f) 


DISTEICT. 

connties  to  be  dirided  inio  b;^  Oidert  in  CoancH,  IS 
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INDEX. 

DISTRICT— coiKtnw^rf. 
in  what  district  plaint  must  be  entered,  263 — 278 

importance  of  suing  in  the  right  County  Court  district,  263 
(I.)  General  rules  as  to  the  district  in  which  the  plaint  must  be  entered 
in  actions  of  a  '*  common  law  "  nature,  263 — 276 
(1.)  The  plaint  may  be  entered  in  the  district  in  which  defendant 
dwells  or  carries  on  business,  264 — 268 
case  of  several  defendants,  264 
how  the  right  district  may  be  ascertained,  ib. 
where  boui  plaintiff  and  defendant  in  Metropolis, 

plaint  may  DC  entered  in  any  London  Court,  ib, 
including  City  of  London  Court,  264 — 265 
where  a  defendant  **dweU8'*  within  meaning  of  the 

above  enactments,  265 — 267.     Se^  **  Dwelling." 
where    a  defendant  *'  carries   on   business "  within 
meaning    of   above   enactments,    267 — 268.      Hee 
**  Business." 
(2.)  The  plaint  may,  by  leave,  be  entered  in  district  in  which 
defendant  has  dwelt   or   carried  on  business  within  six 
months,  268 — 269 
(3.)  The    plaint  may  be  entered  in  district  in  which  cause  of 
action  wholly  or  in  part  arose,  269 — 276 

two  requisites  under  this  enactment,  269 
(a.)  Leave  to  enter  the  plaint,  ib, 
how  obtained,  ib. 
effect  of,  269—270 
(&.)  The  district  must  be  one  in  which  the  '*  cause 
of  action  "  wholly  or  in  part  arose,  270 — 
276 
construction  of  the  enactment  as  to  this, 
270—271 
part  of  the  cause  of  action  means  a 
material  part,  270 
general  principles  as  to  where 
a  material  part  of  a  contract 
arises,  271—273 

where  if  contract  made 

by  letter,  272 
where  if  one  party  con- 
tract in  a  representa- 
tive character,  272 — 
273 
where  if  contract  made 
in  one  place  and/t^- 
flhd      in     another, 
273 
where  if  contract  made 
in  one  i^aceandbroken 
in  another,  ib. 
particular    instances   as   to 
where  a  cause  of   action 
wholly  or  in  part  arises, 
ib. 
on  a  sale  of  goods,  273 

—274 
on    contracts  for   work 
and     services,      274, 
275 
on  bills  of  exchange,  275 
—276 

Part  I.  ends  with  p.  733. 
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DISTRICT— «w<ini/«i. 

(II.)  The  general  rale  as  to  district  in  which  the  pUint  most  be 
issued  in  actions  nnder  tho  *'  Equity  Juwisaieiion,"  277— 
278 

provisions  of  28  &  29  Vict  c.  99,  a.  10,  277 
effect  of  this  enactment,  277 — 278 
exceptions  to  above  general  mles,  in  actons  of  a  common  law  and 
equitable  nature,  as  to  district  in  which  plaint  most  be  i«aed, 
2/8 

actions*  to  which  County  Court  officers  parties,  ib, 
or  where  venue  is  by  statute  local,  ib. 
out  of  what  Court  interpleader  summons  to  issue,  657 
in  what  district  action  nnder  '*  Bills  of  Exchange  Act  *'  to  be  commenced, 

671 
in  what  district  action  for  recovery  of  small  tenements  may  be  broo^t, 

692 
in  what  district  action  of  replevin  to  be  brought,  729 
in  what  district  probate  action  to  be  brought,  860 — 861 
districts  of  local  Courts  of  bankruptcy,  1256  ei  seq, 

DIVIDENDS. 

declaration  and  payment  of,  in  bankruptcy  cases,  1393 — 1398 
declaration  of,  1393—1395 

to  whom  they  must  be  transmitted  and  the  order  of  payment,  1395— 

1396 
mode  of  compelling  payment  of,  1396 — 1397 
mode  of  transmission  of^  1397 
unclaimed  dividends,  1897 — 1398 
in  liquidation  by  arrangement,  1446 

DIVORCE  ACT. 

rights  of  married  women  under,  225 

DOCUMENTS. 

to  be  sealed  by  registrar  before  issued,  55 

and  to  be  filed  and  distinguished  by  him,  88 

and  entered  in  **  notice  book  "  when  despatched  to  any  party,  ib. 
registrar  to  prepare  copies  of,  ib, 
disc'overv  and  mspectioQ  of,  385—394.     See  "Discovery." — "  Ixspec- 

TION. 

of  wliat  documents  discovery  may  be  obtained,   390 — 393.      See  "Dis- 
covery." 
costs  of  inspection  of  documents,  394 
interrogatories  as  to  written  documents  inadmissible,  400 
mode  of  proving  documentary  evidence,  435 

(1.)  Notices  to  admit,  435—439.     -ifed  "Notice  to  Admit." 
(2.)  Notices  to  produce,  439 — 443.     See  "Notice  to  Produce." 
evidence  as  to  contents  of  written  documents  generally  not  allowed,  465 
exceptions,  465 — 466 

(1.)  If  document  be  lost  or  destroyed,  465 
(2.)  If   other  side  have  the  document  and  fail  to  produce   it 
after  notice,  465—466 

what  preliminary  proof  must  be  given  t^  render  oral 
evidence  admissible  on  this  ground,  466 
interposing  witnesses  to  ^ve  such  proof,  ib. 
their  cross-examination,  ib, 
witnesses  called  on  a  summons  to  produce,  471 
non-attendance  of,  ib. 
need  not  be  sworn,  ib. 
when  not  required  to  produce,  472 

secondary  evidence  may  then  be  given,  ib. 

Part  I.  ends  with  p.  733. 
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DOCUMENTS— «m<tntt«i. 

witness,  though  not  served  with  subpoena  duces  tecum,  may  be  required  to 

produce  document,  472 
documentary  evidence  at  the  trial,  472 — 474 

proof  of  execution  of  document  usually  required,  472 
how  proof  given,  ib. 

when  attesting  witness  must  be  called,  ib, 
some  documents  ** prove  "  themselves,  478 

e.g.  documents  thirty  years  old,  ib. 
other  documents  either  mtcst  be  proved  or  may  be  proved  in 

a  particular  way,  ib, 
rule  as  to  admitting  documents  in  evidence,  ib, 
original  documents  must  always  be  produced,  474 
discovery  of  documents  in  ejectment,  684 

proceedings  by  Tithe,  Copynold,  and  Inclosure  Commissioners  to  compel 
production  of,  930—981 

DOOR. 

breaking  open  by  bailiff,  699 — 601.    See  **  Execution." 
service  of  summons  in  ejectment  by  afi&xing  it  to  door,  680 

DUCHY  OF  LANCASTER. 

when  Chancellor  of  appoints  Judges,  59 

removal  of  by  him,  66 
when  he  may  appoint  deputy  Judge,  67,  68 

removal  of  by  him,  ib. 


•I 


DWELLING.    See  "  District.  ' 

when  the  defendant  may  be  said  to  have  a  *^ dwelling"  within  the  district 
in  which  plaint  entered,  265  et  seq. 
if  defendant  have  two  houses,  265 — 266 
if  defendant  a  lodger,  266 
if  defendant  in  gaol,  ib, 
if  defendant  have  no  fixed  abode,  267 
if  defendant  a  corporation,  ib, 

DWELLS. 

meaning  of  this  word  in  30  &  81  Vict.  c.  142,  s.  1,  265.     See  "Dwelling." 
— "District." 


EASEMENT. 

where  value  or  reserved  rent  of  lands,  tenements,  or  hereditaments,  over 
which  claimed  exceeds  £20  a  year,  action  cannot  be  brought  in  the 
County  Court,  193 
judgment  for  an  ins|)ection  where  easement  in  dispute,  486 — 487 
form  of,  487 

EJECTMENT. 

County  Courts  had  formerly  no  jurisdiction  in,  185 
they  now  possess  a  limited  jurisdiction  under  "  The  County  Courts  Act, 
1867,"  s.  12,  185,  193,  678 
in  all  cases  under  this  enactment  High  Court  may  order  proceedings 
to  be  discontinued,  193 
but  sometimes,  without  such  order,  jurisdiction  of  County  Courts 
under  the  section  is  ousted,  ib, 
action  of  ejectment  may  be  brought  in  County  Court  where  annual  value  of 
property  does  not  exceed  £50,  678 
80  k  31  Vict.  c.  142,  s.  11,  ib. 

meaning  of  the  term  "  the  value  of  the  lands,  <itc.,"  in  this  enact- 
ment, 678—679 

PaH  I,  ends  with  p,  788. 
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how  served,  ib. 

where  defendant  has  absconded,  (A. 
judgment  by  confewiion  in,  680 — 6SI 
fonu  of  coofeaaion,  681 
attciitatioii  of  signature  to,  H. 
notii'e  t«  pLiintilf,  ib. 
Defotidant'B  iimcwtlings  in  answer  to  action,  68 
(1.)  Saiuiiions  to  stay  proceedings,  682 
I'L)  AjiiH'arance  b;  tiiird  ]>eraon,  not  named 
if  dufendnjit  a  tenant  he  mtut  giva  I 

action.  682—683 
a[iplii:iktion  to  be  let  in  to  defend,  683 
notice  to  other  parties,  ib, 
(3.)  Notice  liiuiti tig  defence,  ib. 
Tonn  of  notice,  ib. 
filing,  ib. 
(1.)  rnjniont  into  CoDlt  where  plaintiff  a  I 
bow  mnile,  SS3 
notice  to  plaintiff,  ib. 
interl  icntory  jirocei'dings  in,  684 — 885 
diBPOvery  of  documents,  68i 
iiitt-rrogatorics,  tb. 
death,  &r  ,  of  parties  before  tiial,  ib. 

Sifnctlcc,  10. 
ann  of  order,  ib. 
discontinuance,  686 

fonii  of  noUoo  of,  tt. 
I  ropomtiona  for  triaJ,  ib. 
tnnl    li 

plaintiff's  title  expired  before  day  of 


if  plaintiff 
costs,  lb 
judimtnt.  686 

fonusof  tb. 

aiipeal.  ib. 

Hpecinl  form  of  < 
taxation  of  costs,  ib. 


mortgagee,  ib. 


INDEX. 

ELECTIONS. 

in  County  Court  of  knights  of  the  shire,  sherifis,  conservators  of  peace, 
coroners,  and  verderors,  5 

EMBLEMENTS. 

may  be  taken  in  execution,  602 

EMPLOY^. 

plaint  cannot  be  entered  within  district  in  which  defendant's  place  of 
employment  is  sitwUe,  267 

"  EMPLOYERS  AND  WORKMEN  ACT,  1875." 
^neral  outline  of,  1011—1012 
jurisdiction  of  County  Courts  under,  1012 — 1013 
proceedings  under,  1013 — 1016 

ENFORCEMENT  OF  JUDGMENT. 

execution  against  goods,  687 — 623.    Su  "  Execution." 

execution,    oy  commitment    of   the  judgment  debtor,   623 — 639.      See 

"  Commitment." 
execution  by  attachment  o&  debts,  639 — 654.     See  "Attachment  of 

Debts." 

EQUITABLE  CLAIMS. 

provision  of  "Judicature  Act"  as  to,  150 

EQUITABLE  DEFENCES 

provision  of  **  Judicature  Act"  as  to,  150,  324 

notice  of  must  be  given,  323 — 324 

sections  of  "  Common  Law  Procedure  Act,  1854,"  relating  to,  823 — 824 

EQUITABLE  JURISDICTION.    See  "Jurisdiction." 
fees  in  proceedings  under,  42 

removal  of  equitable  actions,  178 — 182.     See  "Removal  of  Actions." 
jurisdiction  in  equitable  matters,  197— 206.     See  "Jurisdiction." 
under  "The  County  Courts  Act,"  1846,  s.  65,  198—200 
under  "The  Coun^  Courts  Equitable  Jurisdiction  Acta,"  200—205 

EQUITABLE  REPLY. 

provision  of  "C.  L.  P.  Act,  1854,"  as  to,  323 

EQUITABLE  WASTE. 

provision  in  "  Judicature  Act "  as  to,  153 
extends  to  County  Courts,  155 

EQUITIES. 

in  administration  of  law  and  equity  incidental  equities  to  be  noticed,  151 

EQUITY. 

fusion  of  with  law,  149 

how  effected,  150—152 
rules  of  equity  to  prevail  when  they  conflict  with  rules  of  common  law,  155 
provision  in  "Judicature  Act "  as  to,  ib. 
applies  to  County  Courts,  ib, 

EQUITY  DRAFTSMAN. 

Judge  cannot  practise  as,  60 

ERASURES. 

effect  of  in  affidavits,  352—353 

ERROR. 

now  abolished,  166 

Part  L  ends  with  p,  733. 


BtiJitiiiKor,  1384—1385 

ESTATES. 

■dminUtrntion  oC  insolTent  osUtes,  1G3 

provision  ia  "  Juiticfttuie  Act  "  aa  to,  it. 

extends  •Ibo  to  County  Courts,  IBS,  168 
UiE  same  rules  to  prerail  tut  in  hankniptcy.  152,  153 
■dminUtratiou   of  deceased  person's  estate,   618^-523.      iSSk   "SriciAL 
Jddoment." 

EVIDENCE.  Set  "DiHcoTERY."— "DoctiiiBsTfi."— "  Inhpectiok." — "Pioor." 
of  proceedings  in  County  Courts,  25 
record  of  is  conclusive,  ib. 
book  containing  record,  or  certified  copy,  is  best  evidence  of  ptoceol- 

ings,  ib. 
proof  of  service  of  any  process  of  County  Court,  ib. 
wilfnlly  and  corruptly  giving  false  evidance  in  Connty  Conrt,  54 
evidence  at  trial  u  ti'ca  voee  unless  notice  lO  use  affidavit  evidence  giTMi, 

i34,  460— mi 
mode  of  proving  docnmentary  evidence,   435 — 143.      Ste   "  Norici;  to 

ADaiT.''^-"KOTICK  TO    I'ltODlTB." 

secondary  evidence  of  written  documents  may  souielimes  be  given,  Hi, 

4<35 
how  evidence  taken  at  the  trial,  459 — 473 
generally  oral,  469 

(I.)  Affidavits  received  after  notice,  ib. 
and  certaiu  de|K)sitiuu 
—  -"le  evidence  i 
,  480-472. 
hearsay  evideace  inadmissible,  464 
(III.)  Documentary  evidence,  472—474.     Sk  "  Documbstb." 
what  matter  a  plaintiS'  allowed  to  give  evidence  of,  474 
rejection  of  evidence  by  arbitration,  494 

roper  reception  or  rejection  of  by  Judge,  may  be  ground  for  new  trid, 


INDEX. 

EXCESSIVE  DAMAGES 

ground  for  new  trial,  631—632.    See  "New  Trial." 

EXCLUSIVE  JURISDICTION.    See  "Jurisdiction." 

the  granting  of  replevins  is  within  exclusive  jurisdiction  of  County  Courts, 
721,  722—728.     See  "Keplevin." 

EXECUTION.    See  **  Commitment."—*'  Enforcement  op  Judgment." 
writs  of,  to  be  issued  by  registrar,  82 
by  whom  served,  101 

summary  remedy  against  high  bailiffs  and  bailiffs  neglecting  to  levy  execu- 
tion against  goods  and  chattels,  107 
sembU,  prohibition  may  sometimes  be  applied  for  after  execution  but  before 

sale,  161.     See  "Prohibition." 
process  to  compel  County  Court  to  issue  execution  should  be   directed  to 

registrar,  not  to  Judge,  170 
execution  in  actions  by  or  against  executors  or  administrators,  212,  213 
general  jurisdiction  to  issue  execution  against  goods,  587 — 588 
in  common  law  cases,  ib, 
in  equity  cases,  ib. 
what  orders  can  be  enforced,  688 — 689 

verbal  orders  for  payment  of  money,  688 
all  orders  for  the  ])aymcnt  of  money,  689 

Seiyment  of  costs  may  be  enforced  by  execution,  ib, 
ose  behalf  execution  will  issue,  689 — 690 
in  ordinary  cases,  689 
in  special  cases,  689 — 590 

execution  by  married  woman  sued  as  a.  feme  sole,  689 
by  person  not  a  party,  ib. 

death  of  one  of  several  plaintiffs  before  execution,  689 — 690 
against  whom  execution  will  issue,  690 
against  a  person  not  a  party,  ib. 
representatives  of  deceased  judgment  debtor  may  be  sued  upon  the 

judgment,  ib. 
practice  on  death  of  sole  defendant,  ib, 
form  of  plaint,  ib. 
form  of  summons,  ib. 
proceedings  before  judgment,  ib. 
hearing  of  summons,  w. 
death  of  one  of  several  defendants  before  execution,  ib, 
execution  against  a  party  who  has  changed  his  name  after  judgment, 
1*6. 
execution  in  actions  by  or  against  nominal  parties,  ib, 
execution  generally  issues  as  of  course,  ib. 
when  leave  to  issue  execution  necessary,  691 
effect  of  a^eement  not  to  issue  execution,  ib. 
effect  of  discharge  of  debtor  under  "  Bankruptcy  Act,  1869,"  ib. 
for  what  amount  execution  will  issue,  691 — 692 
in  case  of  cross-judgments,  ib. 
where  payment  has  been  ordered  by  instalments,  692 
by  whom  execution  warrant  issued,  592—593 
fees  to  be  paid  before  execution  issues,  593 
date  of  issue  and  duration  of  warrant,  ib, 
date  of  warrants  of  execution,  ib. 
priority  of  executions  issuing  out  of  County  Court,  ib, 
form  and  indorsement  of  warrant,  593 — 594 
indorsement  of  warrant,  693 
what  amount  to  be  indorsed,  694 
to  whom  execution  is  directed,  ib. 

when  special  bailiff  may  be  appointed  to  levy  execution,  ib. 

Part  I,  ends  with  p,  733. 
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EXECUTION— cimWiiwrf, 

notiRB  to  tccompuiy  wamiit  of  execution,  594 

fbrm  of,  ib. 
concDTTcnt  warrants  of  ejtfcution,  ib. 
hj  whom  executioD  is  levied,  S94— 505 
Bppointiuctit  of  special  bailiff,  ih. 
duty  of  high  bailiff  and  bailiffa.  5fi5— 596 

warrants  to  be  eiecuti-d  furthwitb,  and  entries  made  in  wunnt 
book  showing  what  is  done,  595 
when  exticution  is  levied  by  bailiff  of  foreign  Court,  595 — 5M 
trananiis.sioD  of  proccaa  to  foreign  Court,  59S 

reci'ipt  of  ricorded  by  rugiatrar  of  foreign  Court,  ib. 
and  is9ue«  it  to  tuilin  of  foreign  Court,  ib. 
re-issuB  of  proceaa  to  another  foreign  Court  bj  foreign  Court  to 
which  it  was  originally  gent,  EBB— 697 
liability  of  high  liailifT  and  bailiffs,  697^598 

hieb  bailitf  of  home  Court  not  responsible  for  cxecDtion  of  proci't* 
by  foreign  Court,  H. 
priority  of  executions,  59S 

where  both  issue  out  of  County  Court,  it. 

where  one  issues  out  of  Superior  Court  and  one  ont  of  County  Cotm, 

mode  of  execution  of  warrant,  698 — 623 

(].)   ffhri  execution  may  be  levied,  59S 

(2.)   Whtrr  the  writ  may  be  executed,  598—599 

(3.)  JJatc  the  writ  is  executed,  599—601 

proiluction  of  notice  sent  with  warrant,  599 
entry  of  baililf  upon  houses  or  lanil,  ib, 
breaking  open  door,  kc,  699 — 601 

seizure  of  jmrf  ofgooils  in  naiue  of  the  tehoU  18  sulhcient,  601 
Teaisting  execution,  ib. 
(4.)  Vhnt  goods  may  W  taken  in  execution,  601 — 616 
the  kh,d  of  goods  which  may  be  taken,  601—603 
enactment  on  this  subject,  601 
goods  which  are  lixturts,  601— «02 
growing  crope,  602 

sale  of;  on  famia,  602— <103 
money,  6"" 


INDEX. 

EXECVmO^—eontinned. 

witMn  what  time  after  seizure  of  goods,  they  can  be  sold,  616 
possession  fees,  ib. 

fees  where  execution  paid  out,  ib, 
superseding  of  execution,  616 — 618 

by  payment  of  debts  and  costs,  616 — 617 
by  order  of  County  Court  Judge,  617 
by  bankruptcy  of  execution  debtor,  617 — 618 
what  charges  must  be  satisfied  before  sale  or  removal  of  goods  seized, 
618—619 
Queen's  taxes,  618 
rent  in  arrear,  618 — 619 
the  appraisement  and  sale,  619 — 621 

general  enactment  as  to  the  appraisement  and  sale  of  goods  taken 

in  execution,  619 — 620 
who  act  as  appraisers  and  brokers,  620 
at  what  time  appraisement  to  be  made,  ib, 
fee  on  appraisement,  ib, 
at  what  time  sale  takes  place,  ib, 
how  sale  is  made,  620 — 621 
fees  and  expenses  of  sale,  621 
moneys  received  under  warrant  of  execution  to  be  paid  into  Court  within 

twenty-four  hours,  621—622 
proceeds  of  sale  to  be  returned  where  goods  of  bankrupt  trader  have  been 

seized,  622 
return  of  warrant  of  execution,  622 — 623 
by  bailiff  of  home  Court,  622 
by  bailiff  of  foreign  Court,  ib. 

to  be  returned  within  one  month,  622 — 623 
costs  of  warrants  against  goods,  623 

where  concurrent  executions  issued,  ib, 
effect  of  judgment  summons  on  previous  execution,  630 
execution  by  attachment  of  debts,   639—654.    See  *'  Attachment  of 

Debts." 
execution  by  means  of  removal  of  the  judgment  into  the  High  Court,  653 
— 654.     See  "Removal  of  Judgment." 
this  necessary  to  obtain  execution  against  land,  ib, 
interpleader  on  executions,  655  et  seq.    See  **  Ini'EKPLEADER.'* 
execution  for  costs  in  interpleader,  661 

form  of  warrant,  ib, 
execution  in  ejectment,  686 — 687.     See  "Ejectment." 
execution  in  actions  for  recovery  of  small  tenements,  699 — 700.     See 

"Small  Tenements." 
in  action  transferred  from  High  Court  to  a  County  Court,  714 
in  cause  remitted  to  County  Court /or  trial  only,  720 

issues  from  High  Court  and  not  from  County  Court,  ib. 

EXECUTION  OF  DOCUMENTS, 
must  usually  be  proved,  472 
of  award,  505 
of  replevin  bond,  726—727 

EXECUTORS.     See  "Parties." 

executors  and  admini^jtrators  can  sue  and  be  sued  in  a  County  Court,  212 
provisions  on  this  subject,  ib. 

can  sue  and  be  su^  without  joining  the  parties  beneficially 
interested,  ib. 
but  at  any  stage  of  proceedings  Court  may  order  such  persons 
to  be  made  parties,  ib, 
proceedings  in  actions  by  and  against  executors  and  adminifitrators,  ib. 

Part  I.  ends  with  p.  733. 
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EXECUTOBS— omimuAl. 

pluot  Btid  mnunoni,  21S 
if  executor  pUiatifr,  it. 
if  executor  dereudant,  ii. 
proceedings  ou  letum  da;,  ib. 

he  pays  cMts  if  be  ful  to  appear,  it, 
or  to  prore  his  cue,  21 3 
trial  of  question  of  lUwutavit,  H. 

jndgmeDts  in  actioiiB  by  and  against  sxecutora,  213 — 211 
where  der^alavit  chaiged,  21 3 
where  representatioa  admitted,  ih. 

where  Tepmtentation  admitted  and  adniiDistntion  alleged,  A. 
judgment  in  like  case  where adminbtratioD  trot  proTad,t(.,  ill 
where  proved,  214 

:1  wbere  administration  not   proved  and  no  other 
■x  egtabliBhed,  ib. 
judgment  on  URets  guando  txccideriiU,  A. 
judgment  on  defendant's  admission,  ih. 
judgment  in  other  cases,  ih. 
•nj  execntor  or  adminiBtrator  may  obtain  decree  against  any  one  l^lee, 

next  of  kin  or  entui  (/m  Iriiat  for  administration,  233 
claims  by  or  against  an  executor  or  sdminiatrator  may  be  joined  witk 

claims  againat  hini  penonally,  261 
judgmeDt  (or  pUintiS'  againat  exvcutora,  485 

forms  of,  ib. 
form  of  summonti,  in  nature  of  scire  fadm,  agaiost  executon  of  deceased 

defendant  in  pjt'ctm*[it,  887 
an  executor  riiBV  maintain  replpvin  for  the  goods  af  hi*  teatattir,  thoogb 
taken  in  tatter's  lifetime,  723 


attq.    Set  "  iNTERLoctrroRT  Pbocebdiscs." 


"EXPLOSIVES  ACT,  1876." 
interpretation  clause,  1226 
outline  of  Act,  1228—1229 
juriaJii'lii'ii  vf  I'ounly  CouTt  Juilge  to  hold  it 


INDEX. 

FEES, 

to  be  levied  by  County  Courts,  41 

how  regulated,  41,  42 

power  to  alter  fees,  42 

fees  in  proceedings  under  equitable  jurisdiction,  ib. 

fees  in  proceedings  by  default  summons,  43 

remuneration  by  fees  where  no  special  provision,  how  regulated,  ib. 

Treasury  order,  1867,  as  to  fees,  44 

Treasury  order,  1875,  as  to  fees,  ib. 

effect  and  operation  of  these  orders  as  to  fees,  45 

fee  for  making  return  to  a  writ  of  certiorari  is  legal,  ib, 

fees  in  City  of  London  Court,  46 

fees  in  cases  where  County  Court  officers  are  required  to  exercise  a 
jurisdiction  ancillary  to  that  of  County  Court,  62 
'  collection  oi  fees  by  stamps,  46.  See  **  Publjo  Offices  Fees  Act,  1879.* 

County  Court  Judges  formerly  paid  by  fees,  64 
registrars  formerly  paid  by  fees,  78 
registrar  can  sue  for  fees,  81 
registrar  to  keep  account  of  aU  fees  and  enter  same  in  proper  book,  82 

and  render  an  account  thereof,  83,  84 
high  bailiff  to  render  account  of  fees  received  by  him,  84 
Treasury  instructions  as  to  fees  where  process  required  to  be  served  or 

executed  in  foreign  district,  95 
Treasury  intructions  as  to  fees  in  City  of  London  Court,  ib. 
punishment  of  County  Court  officers  for  taking  fees  other  than  those 

allowed,  97,  113 
barristers  cannot  recover  their  fees,  110 

solicitor  can,  ib. 
no  fee  payable  by  solicitor  for  signing  County  Court  roll,  ib. 
penalties  on  officers  taking  fees  besides  those  allowed,  113 

whether  recoverable  from  treasurer,  ib. 
no  fees  are  payable  by  a  pauper  suing  or  appearing  as  such,  211.     See 

"Pauper.^' 
fee  on  entry  of  plaint,  285 
fee  for  entering  judgment  by  confession,  313 

by  agreement,  315 
fees  to  be  paid  with  amount  paid  into  Court,  340 
in  what  cases  Judge's  order,  for  allowance  of  advocate's  fee,  necessary,  482. 

See  "Costs." 
fees  of  counsel  and  solicitors,  482—483.     See  *'  Costs." 
recovery  by  plaintiff  of  less  than  claim,  so  as  to  reduce  scale  of  Court  fees, 

583 
fee  on  search  for  registry  of  judgments,  587 
before  execution  issues,  fees  to  be  paid,  593 
possession  fees,  616 

where  execution  paid  out,  ib. 
appraisement  fee,  620 

fees  payable  on  sale  under  execution  warrant,  621 
fee  on  entering  garnishee  plaint,  648 

hearing  fee  payaole  before  hearing  of  garnishee  summons,  649 
fee  on  plaint  in  ejectment,  680 

fee  on  plaint  in  action  for  recovery  of  small  tenements,  693 
fee  payable  on  issue  of  warrant  of  possession,  699 
fee  on  payment  into  Court  with  a  defence  under  "  Lord  Campbell's  Act," 

712 
fee  on  replevin  bond,  726 
fee  on  warrant  to  replevy,  727 
fee  on  entering  plaint  in  replevin,  730 
in  Admiralty  actions,  740.     See  **  Admiralty.'* 
in  probate  actions.     See  **  Probate." 
in  tMinkruptcy  cases,  1263 — 1264. 

Pari  I.  ends  wUh  p.  733. 
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FELONY, 

if  witness  deny  conviction  for,  proof  thereof  may  be  given,  468 — 469 

FER.E  NATUR.E, 

animaU  of  this  description,  when  reclaimed,  may  be  replevied,  722.      See 
"Replevin." 


, »» 


FIERI  FACIAS.     Sc€  **ExECunox. 

FINES, 

imposition  of  for  contempt,  48 
to  whom  paid  and  how  applied,  48,  49,  50 

recoverable  before  a  jnstioe  by  summons  without  information,  49 
form  of  conviction,  49,  50 

defect  in  sommons  or  conviction  shall  not  make  party  distraining  a 
I  trespasser,  50 

I  registrar  to  keep  account  of  all  fines  and  enter  same  in  proper  book,  82 

and  render  an  accoxmt  thereof,  83,  84 

•  FIRM.    5i«  "Partner." 

obtaining  names  of  partners  in  action  by  a  firm,  287,  876 — 377 
remarks  on  O.  XI.  r.  9,  237—238 
practice  under  this  rule,  377 

defendant  must  give  plaintiff  notice  if  he  requires  names,  ib, 
within  three  days  from  service  of  summons,  ib, 
form  of  notice,  ib. 
to  whom  given,  ib. 
compliance  with  notice,  ib. 
consequence  of  non-compliance,  ib. 
names  may  be  ordered  though  no  notice  given,  ib, 
where  petition  in  bankruptcy  against  member  of  filed  in  one  Court  subse- 
quent petition  to  be  transferred  to  such  last-mentioned  Court,  1278 
cr^itor  may  present  petition  in  bankruptcy  a^inst  one  member  of  a,  1233 
proof  of  separate  debt  against  one  of  several  jomt  bankrupts,  1358 — 1354 
proof  in  respect  of  distinct  contracts  made  by  bankrupt  as  member  of 

several  firms,  1354 
proof  in  respect  of  debt  due  by  bankrupt  partner  to  his  firm  jointly  with 
creditor  seeking  to  prove  it,  1343,  ib. 

FIRST  MEETING  OF  CREDITORS, 

the  summoning  of  an<l  conduct  of  proceedings  thereat,  1341 — 1349 
form  of  summons  calling,  1341 
place  of  meeting,  1341—1342 
regulations  as  to,  1342—1343 
votes  at,  1343—1344 
adjournment  of,  1345 — 1346 
business  usually  transacted  at,  1346 — 1349 

FISHING  INTERROGATORIES, 
will  not  be  allowed,  399—400 

FIXTURES, 

cannot  be  seized  on  execution,  601 — 602 

not  to  be  within  "The  Bills  of  Sale  Act,  1878,"  merely  l>ecaus^  of  words 

used  in  conveyance,  612 
if  annexed  to  freehold,  cannot  be  replevied,  722 

FOLIO, 

consists  of  72  words,  57 

every  figure  counted  as  one  word,  i^. 

FORECLOSURE. 

proceedings  for,  in  the  County  Court.  200,  202—203 

Part  r.  cTuZs  with  p.  733. 
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INDEX. 

FOREIGN  COURT,  » 

meaning  of  tenn  in  County  Conrt  Rules  1875,  32 

when  execution  to  be  levied  hy  bailiff  of,  595 — 596.     See  "  Execution." 
transmission  of  process  to,  596 
receipt  of  process  to  be  recorded  by  registrar  of,  ib. 
issue  of  process  to  high  bailiff  of,  ib. 
re-issue  of  process  to  another  foreign  Court,  596 — 597 
high  bailiff  of  ?umie  Court  not  responsible  for  execution  of  process  by  foreign 

Court,  697—598 
return  of  warrant  by  bailiff  of,  622—623 
within  what  time  to  be  done,  ib. 

FOREIGN  DISTRICT.     See  "  Foreign  Court." 

service  of  ordinary  summons  issued  in  foreign  district,  290 — 291 

transmission  of  copy  thereof,  after  service,  to  registrar  of  home  dis- 
trict, duly  endorsed,  eight  clear  days  before  the  return  day,  294 
where  service  not  effected,  the  summons  is  also  returned,  ib, 
where  return  to  Home  Court  is  not  made,  foreign  bailiff  may  be  ordered 
to  pay  costs,  295 
service  of  default  summons  in  a  foreign  district,  302,  303 

FOREIGN  SOVEREIGN, 

suing  and  being  sued,  207 — 208.     See  "Parties." 

privileged  from  being  sued  for  anything  done  by  them  as  such,  227 

FOREIGN  VESSEL, 

arrest  of,  761 — 763.     See  "Arrest  of  Foreign  Vessels." 
notice  to  consul  in  action  against  for  wages,  766 

form  of,  ib. 
detention  of,  830  et  seq.    See  **  Survey,  Courts  of." 
carriage  of  dangerous  cargoes  in,  813 — 816.    See  "  Dangerous  Cargobs." 


•> 


FORFEITURES.    See  **  Fines,"  "  Penalties.' 

proceedings  under  special  statutes  relating  to,  893—918.     See  "Alkali 
Act." — "Hosiery  Manitfactures  Act."— "Pharmaceutical  Act." 

FORMS, 

County  Court  forms,  33 

new  rule  as  to,  ib. 
power  to  make  forms,  29,  30,  34 

forms  contained  in  schedule  to  County  Court  Rules,  1875,  34 

forms  in  cases  not  provided  for,  35 

to  be  framed  by  the  parties  themselves  and  not  by  the  registrar,  ib, 
in  Admiralty  actions,  739 
in  Courts  of  Survey,  826—827 
in  contentious  probate  matters,  853 
in  non-contentious  probate  matters,  878  ei  seq, 
in  bankruptcy  cases,  1263 

FRANCHISE, 

where  title  to  in  question  County  Court  no  jurisdiction,  185,  193 
what  is  a  "franchise",  195 

FRANKPLEDGE, 

view  of,  formerly  held  in  County  Court,  6.    See  "  Bishop." — "Sheriff." 

FRAUDULENT  PREFERENCES, 

provisions  of  "Bankruptcy  Act,  1869,"  as  to,  1334—1335 

FREEHOLD, 

things  annexed  to  cannot  be  replevied,  722.     See  "  Replevin." 

FREEMEN, 

were  the  Judges  in  old  County  Court,  4 

whether  all  freemen  so  acted  or  only  certain  higher  class,  ib. 

Part  I,  ends  with  p,  733. 
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FR€EMEN— <wiiiii  ii«i 

how  their  presence  in  County  Court  secured,  4.     See  •*  Parks  Cdrlb." 
elections  by,  5 

"FRIENDLY  SOCIETIES  ACT.   1875," 

three  kinds  of  societies  subject  to  provisions  of,  983 — 984 

what  societies  may  be  re^tered  under,  984 — 985 

general  provisions  as  to  proceedings  under,  985—987 

remuneration  of  County  Court  officers  for  duties  under,  987 

summary  of  jurisdiction  of  Connty  Courts  under,  ib. 

proceedings  under  Act  to  compel  officers  to  account  or  deliver  over  money 

or  property,  988—990 
proceedings  to  determine  disputes  between  friendly  societies  and  their 

members,  990—994 
proceedings  to  assess  claims  by  members  of  societies  in  coarse  of  disMhi* 

tion,  995—998 
proceedings  to  enforce  payment  of  contributions  from  members  of  societio^ 

998 

FRONTAGERS, 

recovery  from  of  expenses  connected  with  streets,  946 — 955.     S€t  "  Public 
Health  Act,  1875." 

FUNDS, 

unclaimed  funds,  46 
provision  as  to,  ih. 

Treasury  instructions  as  to  unclaimed  suitors'  money,  90 
out  of  what  funds  salaries  of  Judges  are  paid,  65 
out  of  what  funds  treasurers  remunerated,  71 

registrars  remunerated,  81 

FUSION, 

of  law  and  equity,  149 — 155 
how  effected.  150—152 

rules  in    ** Judicature  Act"   regulating  administration  of  law  and 
equity,  id. 

GAOL. 

plaint  cannot  be  entered  in  County  Court  district  in  which  gaol,  where 

defendant  detained,  is  situated,  266.     See  *'  District." 
service  of  summons  on  person  employed  in,  292 

GARNISHEE.     See  "Attachment  of  Debts." 

clauses  as  to,  in  *'  Common  Law  Procedure  Acts"  still  in  force  in  County 

Court,  640 
me^ming  of  term,  ib. 
judgment  against,  641 — 642 
plaint  against  may  be   entered  by  judgment   creditor,    647 — 648.     Sfic 

"Attachment  of  Debts." 
issue  of  garnishee  summons,  648 — 649 
form  of,  648 
service,  648 — 649 
hearing  of  garnishee  summons,  649 — 650 

Judge  may  refuse  to  make  any  order  at  all,  649 
or  may  make  an  onler,  ib. 

third  person  alleged  by  gai'nishee  to  have  an  interest  in  debt  may  be 
summoned,  650 
ju<lgment  against  garnishee,  650 — 651 

form,  650 
costs  in  discretion  of  Court,  i6. 
enactment  on  this  subject,  ib. 
construction  of,  651 
entry  to  be  made  in  debt  attachment  book,  ib. 

PaTi  1.  tTvda  vKtK  i?.  733. 
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notice  of  attachment  to  be  sent  to  Court  in  which  original  judgment  re- 
covered, 661 
eifect  of  order  for  attachment  of  debt  due  from  garnishee  to  judgment 

debtor,  651—652 
execution  a^inst  garnishee,  652 — 653 
if  debt  De  accruing,  ib, 
form  of  execution,  653 
garnishee  paying  debt  under  an  attachment  order  is  discharged,  ib 

GAZETTE,  LONDON.     -S^ce  "Advertisement." 

all  advertisements  for  insertion  in,  to  bo  transmitted  by  registrar  to  regis- 
trar of  County  Court  judgments  in  London,  83 

GENERAL  ISSUE, 

pleading  of  by  County  Court  officers,  116,  116 

GOOD  FRIDAY, 

no  process  to  be  served  or  executed  on,  41 

GOODS, 

orders  for  side  of,  373—374.     Sec  **  Interlocutory  Prooeedixos." 
jurisdiction  to  ortler  sale  of  goods  where  desirable,  ib, 
by  what  enactment  this  power  confened  is  not, 

it  scenuf,  ascertainable,  373 
the  rules  assume  its  existence,  ib. 
what  articles  may  be  sold,  374 
mode  of  obtaining  order  for  sale,  ib. 
how  sale  made  under  such  order,  ib. 
what  goods  may  be  taken  in  ex(!cutiou,  601 — 615.     See  **  Execution." 
the  kind  of  goods  which  lu  ly  be  taken,  601—603.  Sot  "  ExEcmON." 
the  quantity  of  goods  whicli  may  l)o  taken,  603 
whose  goods  may  be  taken,  603 — 615.     See  *'  Execution." 
goods  privileged  from  execution,  605 

committal  for  breach  of  order  fur  delivering  up  of,  636  et  teq.     See  **  Com- 
mittal." 
resistance  of  such  order  a  contempt,  638 
judgment  may  be  removed  if  there  are  no  goods  to  be  taken  under  it,  664 

See  "Removal  of  Judgment." 
unlawful  taking,   is  ground  for  replevin    proceedings,    721,   722.      See 
**  Replevin.*^ 

GRANTS, 

applications  for,  to  registrar  of  County  Court  in  coses  of  intestacy,  876 — 886. 
See  "Probate." 

GROWING  CROPS.     See  "Crops." 

replevin  lies  for,  722.     See  "  Replevin." 

GUARDIAN  AD  LITEM, 
infants  defend  by,  220 
appointment  of  to  infant  defendants,  ib. 
either  by  infant  himself,  ib. 
or  by  Judge,  ih. 

registrar  sometimes  appointed,  ih, 

when  Judge  ap{)oiuts  a  person  to  act  as  guardian  no  responsibility 
attaclics  to  hmi,  ib. 
persons  of  unsound  mind  defend  by,  226,  227 

Part  I,  ends  icith  p,  733, 
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HABEAS  COnPUS  AJf    TEHTIPICANDI'M, 
wbcD  DccttiMry  to  be  obtained,  433 
uuctment  garemiiis  its  issue,  ib. 
mado  o[  abtsiaiiig  the  «mt,  433—434 

"HABITUAL  DRUSKARDS  ACT,  1879," 
object  of,  1249 

definitioD  of  "  habltuBl  UrunlLaTd,"  ih. 
retreats  under  Act,  1219—1250 

admissjon  of  diunlcarda  therein.  1250 — 1251 
inipection  of  retreats,  1251—1252 

jnrisdiction  of  County  Court  Judge  in  regard  to,  1252 
''        '  .  County  Court  under,  1252 


It  issna  agaiust,  where  claim  does  not  exceed  £J. 
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my  j^ivc  their  opinion  on  a  comparison  of  handirritio^  464 

IIEARIKG 

■lyoumnipnta  or  jiostponenn-uta  of,  416 — 120.     Stc  "  AiHiiURSMEyT." 

triWial  before  wliich  hearing  may  take  place,  448 — 454    Sa  "  TKr.ll.*' 

of  juilgmcnt-sunimona,  630 — 631 

of  inlcr^ilcader  aummotia,  660 

uf  Bpiilieatiou  to  set  aside  jiidf;nieiit  for  non-appearance  in  aotion  undi 

•' Bills  of  Kxchanm  Atl,"  873 
of  action  midvr  "BEla  of  Eichauge  Act,"  676- 679.      .S'«  "Bill  u 

ESCHASOE." 
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HIGH    BAILIFF— co?i/iMi^/. 

treasury  instructions  as  to  security  by  liigh  baUiflfs,  91,  92 

official  communications  by  high  bailiff  to  tivasury  to  be  signed  in  his  own 

handwriting,  88 
high  bailiir  required  to  give  a  j>er8onal  supervision  to  working  of  his 

depaitment,  ih. 
appointment  of,  99 

provisions  as  to  high  baililVs  for  Westminster  and  South wark,  100  (n.) 
qualitication  of,  lOO 

can  act  as  high  bailitf  for  one  Court  only,  ib. 
prospective  abolition  of  office  of,  ib. 
security  to  be  given  by,  100,  111 
disquafitieations  of,  100,  112 
duties  of,  101—102 

to  serve  process,  101 

to  execute  warmnts,  103,  687—588,  594  et  scq.     Sec  **  EXECUTION." 
to  keep  offices  oi)en,  101 
to  attend  registrar  daily,  ib. 
to  keej)  books,  ib. 

to  comply  with  treasury  instructions,  102 
to  furnish  returns  as  to  service  of  summons,  ib. 
remuneration  of,  102 — 105 

treasury  scale  of  high  bailiffs'  salaries,  103 — 105 

where  apiwinted  before  12th  April,  1870,  103,  104 
where  subsequently  appointed,  104 — 105 
liability  of,  105—107 

for  acts  and  defaults  of  himself  and  bailiffs,  105 

similar  to  that  of  sheriff,  105 — 10(5 
liability  for  neglect  to  return  foi-eigu  summonses,  106 — 107 
liability  to  penalties  for  certain  acts,  107 
summary  remedy  against  defaulting  high  bailiffs,  ib. 
removal  of  high  bailiffs,  107,  109 
temporary  high  bailiffs,  ib. 

protection  afforded  to  high  bailiff  and^his  officers  by  13  &  14  Vict.  c.  61, 
8.  19,  257 
when  parties,  before  bringing  action  against,  must  demand  in  writing 
perusal  and  copy  of  warrant,  ib. 
duties  of,  in  bankruptcy  cases,  1272 — 1273 

HIGH  COURT. 

action  does  not  lie  in,  on  County  Court  judgment,  26.     See  "Judgment." 
rules  as  to  administration  of  law  and  equity  in,  150 — 152 
control  exercised  by,  over  County  Court,   158.     Sec  "Certiorari." — 
"Prouibition." — "Rule  calling  upon  County  Court  Officer  to 
DO  HIS  Duty." — "Removal  of  Actions." 
removal  of  actions  to  High  Court.    See  "Certiorari." — "Removal  of 

Actions." 
transmission  of  case  on  appeal  to  High  Court,  564 — 565.     See  "  Appeal." 
practice  in  High  Court  on  appeal  by  case,  665.     See  "Appeal" 
priority  where  one  execution  issues  out  of  High  Court  and  one  out  of  County 

Court,  598 
transfer  of  action  from  High  Court  to  a  County  Court,  701 — 714.     See 
"Remitted  Action." 
transfer  of  actions  of  contract,  702—704 

of  tort,  704—707 

from  Chancery  Division,  707 — 709 
effect  of  order  of  transfer  as  regards  High  Court,  709 — 710 
issues  may  be  sent  down  from  High  Court  for  trial  in  County  Court,  715 — 
720.    See  "Remitted  Issue. 
this  power  can  only  be  exercised  in  actions  of  contract  and  a/ler  issue 
joined,  716—717 

Part  I.  cmls  wUh  p,  783. 
9t  5  * 


HIGH  COUKT— fon/inuaf. 

trmrfer  of  Adniii»l^  actions  to,   718  a  teq.     See  "Tkamsf^  o 


enfaTcement  of  Admiralt;  jndgmeats  of  a  Coonty  Coort  by,  781 
ttmoafer  of  prob«1«  actions  from  High  Conrt  to  Coimty  Coiirt,  857 — 8M 

HIGHER  SCALE. 

when  tbis  scale  of  coata  applies,  1S3,  G81.     See  "Taxation  axd  Bl 
COVEEY  o»  Costs.  " 


meuung  of  tenn  in  "  County  Court  Roles,  1875, "  32 

"HOSIERY  MANUFACTURE  (WAGES)  ACT,  187*." 

object*  of  the  Act.  915 

interpretation  clanse,  915 — 916 

sections  carrying  out  general  objects  of  the  Act,  916 

penaltiea  imposed  by  the  Act,  91fl— 917 

(1.)  On  eraployera  not  paying  artificers  in  full  and  in  caali,  B17 
(2.)  Un  workmen  improperly  using  frames  for  purposes  other  tl 
those  for  which  lent,  ih, 

Cotuty  Court  jurisdiction  under,  ib. 
is  atlvtive,  ib. 

proceedings  for  recovery  of  |)enalties  in  the  County  Court,  917—918 

HOSTILE  WITNESS, 

who  is  deemed  to  be,  462—463 

how  far  party  calling  him  can  discredit  him,  4S3 


INDEX. 

HUSBAND— c(m^mt^r/. 

where  marriage  is  after  1874,  223 

is  liable  to  extent  of  wife's  assets,  ib. 

if  assets  not  proved,  husband  entitled  to  his  costs,  ib, 
what  are  assets  to  charge  husband,  223,  224 
misjoinder  or  non -joinder  of  husband  and  wife,  how  cured  in  action  by  or 

against,  244 
claims  by  or  against  husband  and  wife  may  be  joined  with  claims  by  or 

against  either  of  them  separately,  361 
goods  of  man  who  has  married  since  judgment  cannot  be  taken  in  execu- 
tion for  wife's  debt,  605 
whether  goods  of  wife  can  be  taken  on  execution  against  husband,  604 
may  maintain  replevin  for  the  goods  of  his  wife  taken  dum  sola,  723.     See 

"Replevin." 
when  he  should  join  with  his  wife  in  same  bankruptcy  petition,  1280 

HUSTINGS,  COURT  OF, 

was  the  old  County  Court  for  City  of  London,  17 
had  only  limited  contentious  jurisdiction,  ib. 
is  still  Coimty  Court  for  non-contentious  business,  ib. 
appeal  to,  from  Sheriffs'  Court,  ib, 

IDIOT.    See  "Insane  Persons." 
if  found  so  by  inquisition, 

sites  by  committee,  without  necessity  of  joining  him  as  a  party,  226 

defends  by  committee,  but  must  himself  be  joined  as  defendant,  227 
if  not  found  so  by  inquisition, 

sues  by  next  Mend,  227 

defends  by  guardians  ad  litcni,  ib. 

ILLNESS, 

in  case  of,  Judge  may  appoint  deputy  to  act  for  him,  67 
in  case  of,  deputy  registrar  may  be  appointed,  98 

IMPLEMENTS 

of  trade,  how  far  protected  from  execution,  601 

IMPRISONMENT, 

for  contempt,  48 

to  what  prisons  committed,  51 
to  what  prisons  persons  conmutted  by  County  Courts  are  sent,  50.     Sec 

"  Prisons." 
of  debtor,  623—639.    See  "Committal."— "Debtors'  Act,  1869."- 
" Judgment  Summons." 

INCLOSURE.    See  "  Tithe,  Copyhold  and  Inclosure  Act,  1868." 

INCOME  TAX, 

payable  by  County  Court  oflBcers,  117 
directions  as  to,  117 — 120 


<( 


INDUSTRIAL  AND  PROVIDENT  SOCIETIES  ACT,  1876." 
interpretation  of,  999—1000 
what  societies  are  within,  1000 
effect  of  registration  of  a  society,  1001 
general  provisions  as  to  proceedings  under,  1002 — 1003 
remuneration  of  County  Court  officers,  1003 
jurisdiction  of  County  Courts  under,  ih. 

proceedings  to  enforce  payments  to  industrial  societies  by  members  thereof, 
1004 

Part  I.  ends  wUh  p.  733. 
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"INDUSTRIAL  AXD  PliOVIDEXT  SOCIETIES  ACT,  ISTfl." 

liroceeiiiinfj  to  coiiiiiel  nlliocn  uf  imlustriHl  socielicit  to  Hccuuiit  or  to  ddim 

over  property  or  iiiouey,  10O4 — inOE 
proc«cduiga   to  'trtenuiae    dUpat««   betnvi'ii    iniluKtriiil   utnl   jiruTidtnt 

Bocktiei  Wld  tlieir  members,  1005—1007 
proceediDga  with  reference  to  the  winding.np  of  iD<lu!*triiil  or  proTidriit 
societies,  1007— 1010 

mcxlea  of  windinti'iip,  1009 

)jroce«diiig3  to  «ind-u|),  1009—1010.     Sa  "  Wisi>ixo-rp." 

INFANCY, 

aotica  of  dcfi'ncp  of,  322 

statement  of  defence,  when)  infanejr  pleiuled,  sboald  set  forth  place  tnd 
date  of  birth,  ih. 

"INFANT  RELIEF  ACT.  1874.- 

all  coiitrscta  by  an  inftnt,  if  not  for  necessaries,  to  lie  void,  217 
no  action  to  be  brougbl  ou  jii-oniise  to  |)ay  debts  ifOntnii;t«d  during  inrtney 
or  on  ratifieatiou  of  an  iiifatit'ii  voutroit  or  proniisv,  I'l. 


INFANTS.     See  "JlAiSTKi.iS.  k  and  Advan.kvknt  of  Inf-w-ts.' 
rules  of  diuity  to  prevail  oa  to  custody  and  eihication  of,  155 

applies  also  to  County  Courts,  ib. 
proceemngi  in  County  Court  relating  to  the  maiutenani'i'  und  udvaiiceniFQt 

of,  200,  20( 
<]Ualifieil  disability  of  infants  to  sue  and  be  sued,  217 — 221 
infants'  liability  on  eontrai'tH,  217 — 21t> 
"The  Infant  Relief  Ai't,  1874."  217 

,e  by  tliis  Act  in  rcpinl  to  right  and  li.ibilily  of 
.nlmdH,  217-21S 
iloes  not  iipply  to  contracts  for  nfcssarirjt.  217 
irbcther  infant  now  posacMieii  right  to  sue  on  ixintrxtt 
whicli  are  made  iini(  by  "The  lu^t  Relief  Act,  isn," 
218-219 
infants'  liabilitj;  as  to  torts,  219 
the  mode  in  which  infants  sue  and  are  sued,  ib. 
practice  at  tominati  lav,  ih. 

{ireient  practice,  I'l. 

infanta  suing,  220,  282.     Sic  "  Xi:xT  FKlBltn." 


INDEX. 

INJUNCTION— roM/zHif^^. 

general  priuciplcK  as  to  injunctions,  360—366 

main  principle  on  which  granted,  360—361 
particular  instances  where  granted,  361 — 365 

to  prevent  injuries  to  property,  361 

to  restrain  breaches  of  agreement,  ih. 

to  protect  articles  of  tratie,  ib. 

in  crises  of  trusts,  ib. 

in  cases  of  mortgages,  ib. 

pending  an  action  for  sjiecific  performance,  362 

in  actions  as  to  j»artnership8,  362 — 363 

pending  an  administration  action,  363—364 

to  restrain  legal  proceedings,  364 — 365 
particular  instances  where  not  granted,  365 — 366 

where  applicant  docs  not  himself  come  "  with  clean  hands,"  365 

nor  to  stay  the  due  t^ourse  of  law.  ib. 

nor  where  matter  trivial,  W. 

nor  to  enforce  an  oppressive  barman,  ib. 

nor  to  restrain  puolications  only  damaging  character  and  property 
combined,  ib. 

nor  where  ai)plicant  to  blame,  ib. 

or  where  he  has  acquiesced,  if). 

nor  unless  danger  imminent,  366 
against  whom  granted,  ih. 
on  what  terms  panted,  ih. 
how  order  applied  for,  ib. 
how  order  drawn  up  and  served,  ib. 
costs  of  an  iiyunction,  366 — 367 
disobedience  to  injunction  a  contempt,  367 

how  punished  as  such,  367 — 368 
practice,  ib. 
discharge  of  person  committed,  368 

notice  to  person  who  obtained  committal,  ib. 
how  application  for  discharge  made,  2^. 

committal  for  breach  of  injunction,  637 

INLAND  REVENUE, 

affidavit  for,  in  cases  of  administration,  878 

form  of,  878—879,  n.  {d).     Sr^  "PuonATK." 

INQUIRIES. 

taking  of  under  special  judgment,  515 — 518.     See  "Special  Judgment." 
order  for  making,  iOS  et  seq.     Sec  ** Interlocutory  Prockedinoh." 

INSANE  PERSONS. 

qualified  disability  of,  225—227 

former  practice  in  regard  to  proceedings  by  and  against  them,  226 
present  practice,  ib. 

practice  prevailing  in  Chancer}*  has  been  now  adopted  in  the 
County  Court,  ih. 
they  sue  by  committee*  or  next  friend,  ib. 
they  defend  by  committees  or  guardian,  ib.,  292 
persons  of  unsound  mind,  and  found  so  by  inquisition,  can, 
generally,  neither  sue  nor  be  sued  without  joining  the 
(jommittee  of  estate  as  i>arty,  ih. 
when  proceedings  take  the  form  of  injunction  by  the 
attomey-geneml,  ib. 
why  lunatic  suing  must  ;Uwaj^  be  made  a  party,  ib. 

but  not  an  itliotf  ib. 
both  lunatics  and  idiots  are,  however,  necessary  parties  as 

defendants,  227 
persons,  not  found  so  by  inquisition,  suing  and  being  sued,  ib. 

Part  I.  ends  with  jk  733 
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IHSOLVEKT  ESTATE.", 

proviiinn  in  "  Jodicaturv  Act "  as  to  adminuitratioii  or,  162 
extendB  to  Countj  Coarls,  155,  IM 

the  eamc  rules  to  prevail  as  to  aasfts  which  riiat  in  hinbmptrr, 
152,  153 

IKSPECTION.    fke  "Distovbrt," 

of  documents  obtainahle  in  two  ways,  338 
(]).  ily  order  for  inspection,  i^. 

practice  uniler  order  xiii.,  nilc  3,  388—389 

lonn  of  notice  of  appointment  to  hear  application  (m 

ins|)ectioii,  389 
form  of  order  for  inspection,  ib. 
service  of  such  order,  ib. 
(2.)  By  notice  tliat  inspection  will  he  applied  for  at  trial,  ih. 
provisions  of  order  jciii. ,  rule  5,  389— S90 
form  of  notice  under  this  rale,  390 
service  of  such  notice,  i£. 
of  what  documents  discovery  obtainable,  390—393.     Sre  "  Distovebt." 
costs  of  inspection,  394 
order  for  inspection  of  proj^rty,  408  ((  »"i.     See  "  Interlocvtort  Pw- 

judgment  for  an  inspection  where  easement  in  dispute,  4S6 — 487 

form  of,  487 
of  records  in  Admiralty  action,  740,  775 


INSPECTION,  COMlinTEE  OF. 


"CoUUlTTEIt  US    INSPBCTION 


that  he  will  accept  payment  br 

insoumeniK,  jui 
agreement  to  a  judmnent  under  section  9  of  "The  Connty  Conris  Act, 

1850,"  may  stipulate  for  payment  of  debt  hy,  314 
when  judgment  may  Jirecl  payment  by  inaUlmenta,  484,  485 

form  of  judgment  in  such  cases.  484 
when  inatalmentii  due,  in  absence  of  special  directions,  ib. 
execution  in  cases  where  payment  has  been  ordered  by  iiutalmenta,  69S 
only  one  commitlnl  nlloweil,  under  "  Debtor'a  Act,  1869,"  for  same  delil 

or  instalment,  625 
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INTEREST 

allowed  to  creditors  of  estate  of  deceased  which  is  being  administered,  519 
—520 
and  to  legatees,  520 

INTERIM  DIVIDEND 

to  be  declared  by  trustee  in  bankruptcy  from  time  to  time,  1393 

INTERLOCUTORY  PROCEEDINGS, 
general  nature  of,  344 

how  interlocutory  proceedings  are  tivkcn,  344 — 348 
(1.)  By  application  at  Chambers,  345 — 347 

what  ex  parte  applications  the  Judge  is  empowered  to  hear,  345 

—346 
interlocutory  applications  should  as  a  rule  be  made  in  Chambers, 
346—347 
(2.)  By  application  to  the  Court,  347—348 

service  of  notices  relating  to  interlocutory  motions,  347 
mode  of  drawing  up  orders  in  interlocutory  matters,  347 — 348 
how  interlocutory  orders  enforced  in  certain  cases,  348 
fonu  of  notice  requiring  obedience,  ib. 
affidavits  usually  needed  in  interlocutory  matters,  349 
interlocutory  proceedings  for  protection  of  property  or  rights,  358 — 375 
I.  Injunctions,  358—368.     See  **  Injunctions." 
II.  Orders  for  a  receiver  or  for  the  deposit  of  property  in  Coui*t,  368 — 
373.     See  *•  Deposit."— **  Receivek." 

III.  Orders  for  sale  of  goods,  373— 374.     See  "Goods." 

IV.  Delivery  up  of  projjerty  on  payment  of  money  into  Court,  374 — 

375.     Sec  "Property." 
in  aid  of  the  action  itself,  376 

I.  Obtaining  the  names  of  parties  to  an  action,  376 — 377.    Sec  "  Firm." 
II.  Taking  security,  378— 381.     ^cc  "Security." 

III.  Proceedings  to  determine  the  title  of  a  plaintiff  who  sues  as  assignee 

of  a  chose  in  action,  381 — 384.     ^^cg"  Chose  in  Action." 

IV.  Obtaining  further  particulars  than  those  with  plaint,  384 — 385. 

See  "Particulars." 
V.  Discovery  and  inspt^ction  of  documents,  385 — 394.      Sec   "Dis- 
covery."— "  Inspection." 
VI.  Interrogatories,  394—404.    See  "  Interrogatories." 
VII.  Examination  of  witnesses  whose  ability  to  attend  the  trial  is  doubt- 
ful, 404—408.     See  '  *  Witnesses." 
VIII.  Orders  for  a  view  or  inspection,  or  for  models,  plans,  or  samples,  or 
experiments,  or  for  taking  accounts,  or  making  inquiries,  408 — 410 
utility  of  power  to  order  inspections,  models,  and  plans,  408 
order  may  authorise  entry  upon  lands,  409 
and  may  direct  registrar  to  take  deposition  of  person 
orderwlto  weigh,  inspect,  &c.,  ib. 
how  order  applied  for,  ib. 
disobedience  thereto,  410 
IX.  Amendments,  410—412.    Sec  "Amendment." 
X.  Proceedings  on  a  change  of  parties  before  judgment,  412 — 414.     See 

"Parties." 
XI.  Death  of  a  party  to  the  action,  414 
effect  of,  ib. 

if  cause  of  action  survive,  ib. 
when  action  does  not  survive,  ib. 
XII.  Change  of  venue  and  transfer  of  action,  414—416.     See  "  Venue." 
—"Transfer." 

XIII.  Adjournments  or  postponements  of  the  trial,  416 — 420 

XIV.  Discontinuance  of  the  action,  420.     /Sfec  "DiscoNTiNrANCE.' 
no  appeal  from  decisions  in  interlocutory  matters,  647 — 548 
in  a  garnishee  action,  649 

Part  I.  ends  irith  p.  738. 
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tline  of  proceediiign  on  iiitcn>l«lder  c 
how  clniniant  ssserts  his  claiin,  65( 
deposit  hy  claimint  to  prevent  sale 
isBiip  orinti'niWdersmnnionii,  ift, 

form  of  Biimmons,  383,  flS7 
on  exwation  creditor,  S5'i 
on  rlBimnnt,  ik 
service  of,  658 
cifHd.  of  snmnions,  ili. 
pHrticiilnrs  of  claim  to  be  lodged, 
time,  ronlentH  nnd  mode  of  loi 
wheiv  damapti  elnimed  by  e) 

si^rved  on  high  bniliff,  6fi9 
deoisiona  as  to  Hufficiency  of  p( 
jiiijgo  bound  to  odjodicate  in 
KulTicifnt,  660 

Iir'nring,  ib. 

forms  of  judgment,  ii. 
costs,  666—681 

execution  for  coats,  661 
form  of  warrant,  ib. 
appeal  in  interpleader  proceedings, 
no  crrliomri  to  remove  interpleadci 
IKTERROGATORIES.    Set  "IsTKnLocrTC.1 
jurisdiction  to  administer  interrogatorie 
provisions  of  "fomuion   Uw   Pi 
County  Courts,  ili. 
mode  of  administerini!,  39S— 398 

form  of  afSdaiiC  in  support  of  appl 
by  whom  it  must  bo  made,  ib. 
application  to  rcgiatmr,  3118 
Ibnn  and  service  of  order,  ib. 
time  within  which  answer  must  be 
aSldavit  by  person  ordered  to  answ 


IXDEX. 

INTERROGATORIES— f07i//n«<;d. 

general  rule  as  to  what  interrogatories  are  allowed,  398 — 399 
interrogatories  on  matters  which  are  common  ground,  399 
interrogatories  when  not  allowed,  //». 
if  irrelevant,  ib. 
nor  as  to  matters  of  **  law,"  ib. 
norif**  fishing,"  399—400 

nor  as  to  matters  within  party's  own  knowledge,  400 
nor  as  to  written  documents,  ib. 
nor  relating  exclusively  to  case  on  the  other  side,  ib. 
nor  which  tend  to  criminate  the  person  answering,  400 — 401 
nor  in  support  of  a  forfeiture,  401 

aliter  where  answers    to  interrogatories    exposcj   party    to 
peiwMicAy  ib. 
when  interrogatories  will  l)e  disallowed  on  the  ground  of  privilege, 
401—402 
course  to  be  taken,  as  the  result  of  hearing  of  objections  to  inteiTOgatories,  402 
if  objection  successful,  ib. 

not  sustained,  ib. 
power  to  order  an  oral  examination  if  interrogatories  not  sufficiently  an- 
swered, 403—404 

i)ro\nsiou  of  **  Common  Law  Procedure  Act,"  1854,  403 
low  and  when  order  for  oral  examination  applied  for,  ib. 

in  what  cases  granted,  ib. 
how  oral  examination  conducted,  ib. 
disobedience  to  order  a  contempt,  403 — 404 
interrogatories  in  ejectment,  684 

in  probate  action,  J863— 864,  867—868.     See  **  Testa mkxtaiiy  Papers." 
in  bankruptcy  cases,  1319 

INTESTATE, 

goods  of  cannot  be  taken  in  execution  unless  executor  or  administrator  has 

made  the  goods  his  own,  60.5 
widow  or  children  of,  may  api)ly  to  registrar  of  County  Court  for  adminis' 

tration  to,  in  certain  cases,  875 — 885.     Srx  "Prohatk." 
no  administration  till  fourteen  days  from  death  of,  884 — 885 

"INTESTATES'    WIDOWS    AND    CHILDREN    ACTS," 
provisions  of,  875  ctseq.     SW.  "  Probate." 

IRELAND, 

order  for  examination  of  persons  in,  1319 

enforcement  in,  of  warrants  and  orders  made  by  English  Bankruptcy 

Courts,  1268 
enforcement  in  England  of  warrants  and  orders  made  by  Irish  Bankruptcy 
Courts,  ib. 

IRREGULARITIES.     Sec  ** Amendments." 

where  irregularities  not  a  cause  of  action  against  County  Court  officers,  113 
criminal  infonnation  will  not  lie  against  County  Court  Judge  for,  64 
effect  of  formal  irregularities  in  bankruptcy  proceedings,  1319 

ISSUE.    aSc^  **I«sue  Joined."— "Remitted  Issue." 
in  interpleader.     Sm  "Interpleader." 
remitted  from   High  Court  for  trial   in  County  Court,  715 — 720.     Sec 

"Remitted  Issue." 
settlement  of  issue  in  probate  case,  866 — 867 
form  of  issue,  867,  n.  (?/) 

ISSUE    JOINED, 

application  to  transfer  fwtioii  of  contract  from  High  Court  to  County  Court 

must  be  made  br/arc  issue  joined,  704.     See  "  Remitted  Action." 
issue  in  an  action  of  contract  may  be  remitted  from  High  Court,  for  trial  in 
County  Court,  only  after  issue  joined,  716—717.  See  "  Remitted  Issue." 

Part  I.  ends  with  p,  733. 


JOINDER  OF  CAL'Sl':S  OF  ACTION. 

Dccraity  of  consideriug  nllvs  ns  to,  260 

genrral  nitc  juiv  is  tlmt  aoy  nuintxr  of  dilTrrelit  ci 


claims  by  buKUiiiii  ui 


mrati'  claims  by  tilaiiililfH  nnd  ftgaimtt  di^fendaiils,  ib. 

lis  may  he  onlrred,  ib. 

to  gfni'ral  nilf  iis  to  joindtr  of  dilTercnt  causes  of  actions,  281— 


(3.)  (.'laimsby  a 
JOINDEi:  OF  I'ARTIES. 
JOINT  AND  SKPAKATE  ESTATK. 


le  of  sevemljoin(  banknipts,  1353 
■'    -,  139i 

(n  ooBts  or  chargeH,  Court  may  order 


le  of  actxrai,  1 


JOURNEYMAN, 

defnalt  BUmmonE  nill  uot  issue  against,  even  by  leave,  nhere  daini  do«i 
uot  eicpfd  £5,  300 

JUDGE. 

freemen  were  tbc  Judges  in  old  County  Court,  4.     Set  "  Frekmek." 
latterly   only  one  Judge  for  two  Sheriffs'  Courts,  18.     Set  "SaKBiFFs" 

jwcu liar  rights  anil  privileges  of  Judgi'  of  Sheriffs'  Court,  20.     See  "Cm 

n  leaning  oft  enu  •■Judge"  in  '•  County  Court  Rules,  1875,"  32 

County  Couit  Judge  iimst  [ii-oceed  by  cirdiimrj-  fonn  of  [irooodure  noto-ilh- 

stniiduig  iigreeiuent  of  ]«irtien,  33.     Set  "  Aoiifemknt." 
how  often  Juilge  to  hold  Courts,  35.     Urt  "Sittinos." 
Judge  forbidden  to  hold  two  <.'ourtii  on  same  day  except  by  leave,  36 
iirovisioii  as  to  holding  Court  im  death  or  absence  of  Judge,  ih. 
Judge  nisy  order  service  hy  advertisement,  55.     Sec  ■'  Adveutisemevt," 
Judge  may  order  what  pnrly  shnll  luve  conduct  of  any  nttion  or  procetd- 

ing,  56 
Jud^  may  enlarge  or  abridge  times  lixed  bv  Hules  for  doing  anything,  i^. 
the  Judge  is  a  i»nnanent  officer  of  County  "Court,  58 
Judges  ap]x>iuted  by  Lord  Chancellor,  5i) 

except  Knt  np]x>iDtment  of.ludge  at  Shelheld,  59,  note  (a) 

luid  where  nhule  diatrieta  within  Duchy  of  Lancaster,  5!^ 

to  what  Courts  ajipoinlod,  ili, 

each  district  need  not  have  a  distinct  Judge,  ib. 

two  Judges  may  be  ati]>oiDted  to  one  district,  tb. 

restriction  as  to  total  number  of  Judges,  60 
qualification  of  Judge,  59 

a  barrister  of  seven  years'  standing,  ib. 
Judge  cannot  sit  in  Parliament,  60 

except  Judge  of  City  of  London  Court,  ib. 
Judge  cannot  practice  at  bar,  ic.,  H. 
duties  of  Judge,  ib. 

to  hold  Courts,  61.     Si-r.  "  Sitttnc?." 
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JWGlSi— continued. 

powers  and  authorities  of  Judge,  61 

under  **The  County  Court  Act,  1864,"  ib. 

over  his  officers,  62 

one  Judge  may  act  for  any  other  Judge,  62,  67 

registrar,  with  now  rare  exceptions,  is  appointed  by  Judge,  75,  note  (h) 
High  Court  cannot  direct  Judge  hoxo  he  is  to  exercise  the  powers  vested  in 

him,  168 
rule  calling  upon  Judge  to  do  his  duty,  166 — 171 
liability  of,  62 

to  be  sued  for  acts  done  in  the  execution  of  his  office,  62,  63 

for  slander,  63 

to  a  criminal  information,  64 

to  attachment  for  disobeying  certiorari^  177 
notice  before  action  against  Judge,  63 
within  what  time  action  to  be  brought,  ib, 

where  to  be  brought,  116 
defence  under  County  Court  Acts,  63 
in  what  County  Court  to  sue  or  be  sued,  ib, 
remuneration  of  County  Court  Judges,  64,  65 

salaries  paid  out  of  Consolidated  Fund,  65 

allowance  for  travelling  expenses,  ib. 

retiring  pensions,  ib. 
removal  of  Jud^s,  66 

from  one  district  to  another,  ib. 
who  is  **a  Judge  "  that  can  certify  for  costs,  140 — 141 
what  amounts  to  good  service  of  writ  of  certiorari  on  Judge,  177 
privilege  of  Judge  from  being  sued,  227 — 228 
trial   tokes  place  before  Judge  alone  unless  notice  given   for  jury,   or 

assessors  ordered  to  attend,  449 
to  decide  as  to  competency  of  children  and  lunatics  to  give  evidence,  461 — 

462 
summing  up  of,  481 
verdict  of,  &. 

costs  are  wholly  in  Judge's  discretion,  481 — 483.     See  **  Costs." 
judgment  given  by  Judge,  483 — 489.     Se^  "Judgment." 
death  of  Judge  between  hearing  and  judgment,  487 
mistake  of  Judge,  ground  for  new  trial,  528 — 530.     Sec  **New  Trial." 
Judge  to  settle  case  on  appeal,  if  parties  differ,  562 
signature  of  case  on  appeal  by  Judge,  562 — 564.     See  '*  Appeal." 
death  of  Judge  after  case  on  uppoal  settled  and  before  signature,  564 
powers  of  in  bankruptcy  cases,  1269 — 1270 

delegation  of  powers,  1269 

JUDGMENT.  See  "Enforcement  of  Judgment."— "  Execution."— "  Re- 
gistration OF  Judgment." — "Removal  of  Judgment." — "Satisfaction 
OF  Judgment." 

of  County  Court  by  whom  enforced,  26 

no  action  in  County  Court  on  judgment  of  another  Court,  26,  186 
nor  in  High  Court  on  County  Court  judgment,  26 
contempt  by  wilful  disobedience  of  judgments,  47 
registrar's  duty  to  register  all  judgments  of  Court,  82 
Treasury  instructions  as  to  registry  of  judgments,  90,  91 
when  prohibition  may  be  applied  for  after  judgment,   161.     See  **  Pro- 
hibition." 
certiorari  must  usually  be  moved  for  be/ore  judgment,  174 

when  it  will  be  afterwards,  ib. 
where  plaintiff  obtains  certiorari^  and  action  for  less  than  £5,  and  plaintiff 
does  not  pursue  his  claim,  defendant  cannot  after  service  of  notice  to 
declare  sign  judgment,  178 
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jndgineDts  in  actioiui  by   anti  a^dn^   exnt«lui%    il5 — il4-     Sa  "Is 

ECUTOPJ*." 

judgTiunt  not  to  lie  given  for  any  (nuition  of  a  pmnj,  ^4 
what  kiiidii  of  judgment  are  ohtainabk  in  ibe  Ctmnty  Coort,  3i0 — 311 
judgiiient  by  default,  310—811.     See  •' JrDGJfZXT  BT  VsTATlxr 
judgment  by  confession,  311—313.     See  •* JrDGME3rr  BY  Oontes^kn. 

judLTUfnt  by  agreem^^nt,  313—315.^  S*e  "JirKiME>T  FT  AcLUOiiyi 

mode  of  signing  judgment.     S<^  '*  Sigmxg  JciniiLExr." 

judginentii  on  tounter-clainis,  331 

judgment  aliradv  recovered  in  another  Court  is  a  Inr  to  Actkai  in  CVmntr 

Court,  448 — 44*9 
judgments  are  either  o/muiotL,  or  itpecial,  4S3 — IS4 
c<»/i//i^^  judgiuents,  484 — 4StJ 

what  is,  484 

if  under  £20  recovered  payment  by  insialmentd  may  ht  diiTct«?d,  •?. 
when  instalment*  due,  ib. 

fonn  of  common  judgments  dinrcting  jayment  l»y  instalments,  4S4 — 4*5 

if  aljove  £-20  recovered,  485 

in  detinue,  ib. 

for  jjluintitf  against  several  defendants,  ih. 

for  jilaintiir  against  executors,  ih. 
forms  of,  ib. 

where  plaintiff  assignee  of  a  chose  in  a«.tion,  ih. 

for  defendant  simply,  ib. 
fonn  of,  ib. 

that  dtrfeudant  recover  a  balance  or  damages,  485 — 486 
form  of,  486 
special  judgments,  486 — 487.     See  "  Speci.u.  Jithjment^," 
judgments  reserved,  487 

death  of  judge  l)etween  hearing  and  judgment,  //'. 
record  of  judgments,  ib. 

in  the  case  of  common  judgments,  ib. 
sjjceial  judgments,  ib. 

is  conclusive,  ib. 

in  final,  487—488 

no  writ  of  eiiur  lies,  488 

nor  dots  want  of  form  vitiate  it,  ib. 

it  cannot  U-  altered,  ib. 
no  sen'ice  of  judgment  gen^nilly  n«*ed(d,  ib. 

even  if  on  a  default  summons,  ib. 

but  ne«'decl  if  judgment  in  nature  of  a  rule,  4S1» 

or  if  Couit  direct,  ib. 

])roof  of,  lb. 

fonn  of  certificate  of  judgment,  (V>, 

awaixl  when  made  entered  jus  judgment  of  Court,  505,  509 

what  judgment  «jf  (  oun  of  ApjK-al  may  diivct,  5tJt«.      .StC  *'  .Vi'i  i.  vi." 

dejiosit  in  County  Court  of  judgment  of  Court  of  Apinal,  573 

proceedings  enforcing  judgment  of  Court  of  Apjn-ul,  ib. 

forms  of  judgment  in  interpleader,  600. 

satisfaction  of  judgment,  062-664.     See  "  S.\ti.sf action  ok  .IrDCMEN.  " 

for  non-apiK-arance,  in  i)rocecdings  under  *' Bills  of  Exchange  Act,"  67-— 

673.     So'  "Bill  OF  Kxchanuk." 

form  of,  672 
in  ejectment,  680,  686.     Sec  *'  l':jKtTMKNT." 
in  actions  for  recovery  of  small  tenements,  6\^S 

form  of  judgment,  ib. 
in  actions  of  replevin,  732—733 

in  case  of  seizure  by  distress,  ib. 
for  rent,  732 
for  damage  feasant,  732 — 733 
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in  wises  whtTu  tiikiug  not  by  wiiy  of  distress,  733 
forni  of  judgment  for  plaintiff,  ib. 
form  of  judgment  for  defendant,  ih. 
how  enforced,  586  et  siq.     Sr.e  **  Enfokcemknt  of  .Tud(3MENT." 
registration  of  judgment,  580 — 587 

commitment  of  debtor,  623—639.     Sec  "Commitment."—*'  Debtor^* 
Acr,  1869." — "Judgment  Su3IMons." 

JUDGMENT  BY  AGREEMENT, 

may  be  signed  in  either  an  ordinary  or  a  default  summons,  309 — 310 
jurisdiction  to  enter,  313 — 314 
when  agreement  may  bo  filed,  314 

form  of  agreement  to  judgment,  ib. 
agreement  for  payment  by  instalments  or  other  terms,  ib. 
may  extend  U)  plaintiff's  costs  besides  Court  fees,  ib. 
both  jmrties  uiiist  sign  sigreement,  315 
attestation  of  their  signature,  ib. 

form  of  affidavit  of  attt)station,  ib. 
transmission  of  consent  to  registmr,  iO. 
when  judgment  given,  ib. 
fee  on  judgment  by  agreement,  ib. 

JUDGMENT  BY  CONFESSION. 

formerly  no  means  of  judgment  excei)t  after  liearing  of  action,  311 

how  obtainable,  311,  312 

when  confession  ma^  be  given,  312 

fonn  of  confession,  ib. 

how  it  must  be  attested,  ib. 

form  of  affida^'it  of  attestation,  ib. 
delivery  of  confession  to  registrar,  313 

notice  by  registrar  to  jdaintitf,  i*. 
when  plaintiff 's  attendance  on  the  Court  day  needed  after  a  confession,  ib. 
when  judgment  on  confession  entered,  if). 
fee  for  entering  judgment,  ib. 

judgment  by  confession  in  ejectment,  680 — 681.     -SV^  *'  Ejectment." 
execution,  on  judgment  more  than  six  years  old,  issues  by  leave,  591 
for  what  amount  execution  will  issue  in  case  of  cross-judgments,  591 — 592 

JUDGMENT  BY  DEFAULT. 

on  default  summons,  308,  309 

not  obtainable  on  ordinary  summons,  309 

at  what  time  it  can  be  signed,  310 

as  to  the  mode  of  signing,  ib. 

how  enforced,  311 

in  action  under  **  Bills  of  Exchange  Act,"  672 — 673 

JUDGMENT  CREDITOR. 

may  obtain  committal  of  judgment  debtor,  623 — 639.   See  **  Committal." 

— ** Debtors'  Act,  1869.  — "Judgment  Summons." 
effect  of  non-ap})eai-ance  of  on  hearing  of  judgment  summons,  630 
service  of  interpleader  summons  upon,  657.     See  "  Inteupleadeu. 

JUDGMENT  DEBTOR. 

execution  against  gootls  of,  587 — 623.     See  **  Execution." 
execution  by  commitment  of,  623 — 639.     See  **  Commitment." 
effect  of  non-appearance  of  on  hearing  judgment  summons,  630 — 631 
may  be  examined  on  oath  to  ascertain  what  debts  are  due  to  him,  641. 

See  "Attachment  of  Debts." 
debts  due  to  him  may  be  attached,  ib. 

Part  I,  ends  with  p.  733. 
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Ilijn-ttji|ieiuanre  ol  parties  at,  ib. 
riamiliatiDn  of  witarsses,  631 

5 roof  by  judgment  debtor,  ib. 
cfeDCf,  ib. 
decision  on,  331—632 
(1.)  No  order,  631 
{t. )  Order  varyiii);  uiod<^  of  papnent,  632 

fonu  of,  ("',. 

(3.)  Order  of  commitment,  ti. 

form  of,  ib. 

costa  of,  632 

exerntion  of  order  of  commitment,  633 

to  whet  iirison  ilcbtor  sent,  ih. 
how  order  of  commitment  maj  be  snjieraeded,  633 


JUDICATIKE  ACTS. 

changes  wade  l>y  embodied  in  County  Court  Bulei 
effect  of  provision  abolishintc  local  venues  consiilei 
proviBion«  in  a«  to  fusion  of  law  onil  eijoily,  14»— 
counter-claim  in  Inferior  Courts  and  trauHfer  ther 
proviaionH  in  as  to  iiguuctions  aru  applicable  to  I 

165,  20«,  356 
since  "Judicature  Act,"  no  new  trial  for  mistal 

itantial  injustice  shown,  5'iS 

JUDICIAL  SEPAKATION. 

rights  of  married  woman  who  has  obtained,  225 

JURAT. 

by  whom  prepared,  35^ 

what  it  should  dtate,  3SJ— 3S6 

JURISDICTION. 

County  Conrt  bound  to  inquire  into  facta  toDehin) 
remedy  where  Court  acts  vHtlwat  or  in  czuas 

"  Pbohibitidx." 
jurisdiction  cannot  be  confened  by  ameodment 

"Pbobibition." 
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payment  into  Court  usually  operates  as  admission  of  jurisdiction,  336— 

337 
of  County  Courts  to  grant  injunction.     See  **  Injunction." 
County  Court  bound  to  inquire  into  facts  touching  its  jurisdiction,  159 
prohibition  will  lie  when  County  Court  acts  without  jurisdiction  or  in 

excess  oiit^  159,     *S'<^  *' Prohibition." 
of  County  Court  how  viewed,  121 

(A.)  With  referc7ice  to  its  iiature,  121 — 149 
is  (I.)  original,  or  (II.)  derivative,  121 

practical  importance  of  this  distinction,  ih. 
(1.)  Onginal  jurisdiction,  122—147 
two  reqiusites  to  existence  of,  122 

(a. )  Amount  in  dispute  must  be  limited,  ib. 

with  certain  exceptions,  ib. 
{p.)  A  cause  of  action  must  exist  within  district 
of  QowTi  sued  in,  ib. 
how  this  principle  applies  in  local  actions, 

122—123 
in  actions  not  of  a  local  nature,  123 
in  the  High  Court,  ib. 
in  the  County  Court,  124 

plaintiff  may  sue  in  district  ichcrc 
defoulant  dvsdls  or  carries  an 
business,  ib. 
or  where  cause  of  action  arose,  ib. 
is  (1.)  exclusive  ;  (2.)  concurrent ;  or  (3.)  by  consent,  124 
(1.)  exclusive  jurisdiction,  124 — 126 

prohibition  in  s.  58  of  "County  Court  Act,  1846,*' 
does  not  apply  to  exclusive  jurisdiction,  194 
at  common  law  in  actions  of  debt  for  less  than  40^.,  ib, 
possessed  by  modern  County  Court,  ib. 

stay  ol  proceedings  where  such  actions  brought 
in  High  Court,  125 
in  equitable  matters  where  claim  under  £10,  125 
in  case  of  jxinalties  made  recoverable  in  the  County 

Court,  125 
in  matters  the  exclusive  cognizance  of  which  is  given  to 
County  Court  by  statute,  125—126 
examples,  ib. 

jurisdiction  exists  though  title  in  dispute,  126 
and,  seinblc,  whatever  the  amount,  ib. 
(2.)  concurrent  jurisdiction,  126 

prohibition  in  s.  58  of  **  County  Court  Act,  1846," 
194 
most  comprehensive,  126 

comprises    Diajority    of    common  law    actions  in 

County  Court,  ib. 
and  all  equity  cases  tried  in  County  Court,  ib. 
instances  of  special  statu  tor}' jurisdiction  which  is  con- 
current, 127 
protection  of  concurrent  jurisdiction  by  certain  statutory 
provisions  as  to  costs,  127 

some  of  these  rei)ealed  by  Judicature  Act,  127 

decision  in  Ganictt  v.  JJradlcy,  128 
statutory  provisions  taking  away  costs  contained 

in  County  Court  Acts,  128 
enactiiients  taking  away  costs   in  High  Court  of 
Justice  if  plaintiff  needlessly  suod  in  that  Court, 
128—146.     6'a;  **Co«rs." 
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oUwn'atinns  ui* 

founlv  Court  v-mijo 

atMTvs,  156,  157 

(II.)  Jorisdiction  in  Admiralty,  157. 

(111.)  JuriijiUction  umler  sgiecial  sbit 

"SpeccalStati-tes." 
(IV.)  1{ankni|it(.-y  juriaJiction,   157. 

,  an  ordinary  arAitm  (legal  ur  cquilahle),  183- 
jurisiliction  in  common  actions,  1S3 
is  derived  from  statutea,  ih. 
these  are  in  two  grouio,  ib. 
I.  JuriHdiction  ui  common  Inw  ai 
(A.)  OrdiHBTii.  18*— 197 
(n.)  wliat  t'liiif  of  Bctiuna  wi 


h  &8q 


"  The  County  ( 
;  "pcrioiuU  Hcti 
fictions  existing 
ins  of  contract 


a.  58,  183,  I 
ni'tioiid  fur  wrongs,  186 
1I1IOU  special  statutes,  i/ 
(t.)  Tlic  pecuniary  limit  to  j 
originally  £20,  ib. 
now  enlarged  to  £90,  ib 
ntlnctinn  of  claim  tu 
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question,  unless  yearly  value  of  such  realty 
be  less  than  £20,  192—196 
enactments  on  this  subject,  193 
their  effect,  193 

when  title  is  in  question  witliin  their 

meaning,  194—195 
what  is  an  incorporeal  hereditament 

within  these  enactments,  195 
or  a  "fair"  or  "market,"  ib, 
,,      toll,  ib. 
,,       franchise,  ib. 
(2.)  Certain  personal  actions  for  tort,  196 — 197 
what  is  an  action  for  malicious  prosecution,  ib. 
whether    prohibition    to  entertain  actions  of 
"slander"   applies  to    "slander  of   title," 
197 
(li.)  By  consent,  197 
(11.)  Jurisdiction  in  equUafjle  matters,  197 — 205 

statutes  conferring  this  jurisdiction  much  more  yarded 
than  those  by  which  common  law  jurisdiction  was 
given,  197—198 
equitable  jurisdiction  conferred  by  **  The  County  Court 
Act,  1846,"  198 

construction  of  this  enactment,  198 — 199 

meaning  of  the  words  **ihe  whole  or  par  of  the 
UTiliquulatcd  balance   of  a  partnership  ac- 
couiU,**  198 
what  is  a  legacy  within  this  enactment,  199, 
200 
equitable  jurisdiction  under  "The  County  Courts  Equit- 
able Jurisdiction  Acts,"  200—205 
provisions  of  28  &  29  Vict.,  c.  99,  200—201 
preamble,  200 
section  1,  ib. 

confers  jurisdiction  in  eight  cases,  201 
8.S.  (1.)  Adniinistratiun,  200,  201—202 
extent  of  jurisdiction  in  this    respect, 
201 

in  matters  of  account,  ib. 
in  regard  to  legacies,  ih. 
what  is  a  legacy,  ib. 
s.s.  (2.)  Execution  of  trusts,  200,  202 
applies  to  constructive  trusts,  ib. 
s.s.  (3.)  For€<:losurc  a  ralcmption,  200,  202 
County  Courts  posst^ss  jurisdiction  what- 
ever the  value  of  the    property,    if 
mortgage,  &c.,  docs  not  exceed  £500, 
202 
and  tliough  right  to  redeem  is  disputed, 
203 
s.s.  (4.)  S]tecijic  2>cr/orinance,  <C*c. 

jurisdiction  as  to,  200,  203 
s.s.  (5.)  Frocecdiii/js  wider  Ucc   Trustee  Acts, 

200,  204 
s.s.  (6.)  The  maiutoiancc  and  advancement 

of   In/ants,  201,  204 
S.S.  (7.)  Partnerships,  201,  204 

jurisdiction  far  more  extreme  than  that 
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possessed  under  fir^  County    Court 
Act,  204 
8.S.  (8.)  InjuTidums,  201,  204 

formerly  could  only  be  granted  in  con- 
nection with  et|uitable  proceedings,  204 
By  Judicature  Act,  in  other  cases,  ib. 
equitable  jurisdiction  under  "The  Partition  Act,  186S," 
205.     Sc4:  **  Partition." 
to  refer,  490  et  seq.    Scr  '*  Arbitration'." 
to  grant  a  new  trial.     Src  **  New  Trial." 
under  "  The  Debtors  Act,  1869."  &:e  **  Commitment."—**  Debtors  Act, 

1869."— **  Judgment  Summons." 
in  regard  to  attachment  of  debts,  639 — 653.  Se^.  **  Attachmekt  of  Debts." 
I  to  order  inter])leader,  655  et  scq.    See  *'  Interpleader." 

I  under  **Tho  Hills  of  Exchange  Act,  1855,"  665—677.     Sc^  **  Bills  or 

.  '  Exchange." 

f  not  taken  away  by  s.  4  of  **  The  County  Court  Act,  1856,"  670 

•  in  actions  of  ejectment,  678.    JScc  *'  Ejectment." 

under  '•  Small  Tenements  Acts,"  688  ct  *•</.     Sfc  **  Small  Tenements." 
in  respect  of  actions  transferred  from  the  High  Court,    701 — 714.     Stf 

**  Derivative  Jurispicfion." — "Remitted  Action." 
to  trv  issue  sent  for  trial  in  County  Court  from  High  Court,  715 — 720.  S^e 
;  **  Dkui vati ve  Jurispiction." — "  Remitted  Issue." 

granting  of  reidevins  is  within  exclusive  jurisdiction  of  Count}'  Court,  7*21 

722—728.     Sir  **  Replevin." 
in  respect  of  actions  of  replevin  is  concurrent,  721,  728—733.     See  **Re- 

J'LEVIN." 

JURY, 

mode  of  obtaining  a  trial  with,  421 
in  what  actions  a  jury  obtainable,  421  ct  scq. 
time  and  mode  of  giving  notice  for  a  jury,  422 — 423 
on  a  new  trial,  423 

adjournment  to  give  time  for  notice  of  a  jury,  ih. 
form  of  notice,  ih. 
fee  on  giving  notice,  io. 
notice  by  registrar  to  the  parties,  ih. 
who  serve  as  jurors,  &c.,  423—424 
how  summoned,  424 
fines  for  non-attendance.  424 — 425 
swearing  of  juries,  449 — 450 
challenging  of  juries,  44'.)— 454 
(/(.)  To  thV  array,  4:»0— 451 

(1.)  Principal  challengi's  to  the  array,  450 
(2.)  Challenges  to  the  array  for  favour,  450 — 451 
{b.)  Cliallenges  to  the  polls,  451—453 
(1.)  Pnipt^'r  honoris  rt's-]h'ctum,  451 
(2.)  Propter  drfrrtum J  ih. 
(3.)  Prupfrrajf return,  451—453 
(4.)  Propter  drllrfiDii,  453 
when  and  how  challenges  are  made,  453     454 
withdrawal  of  a  juror,  479 
vcnlia  of,  481 

diseharging  without  a  verdict,  ih, 
if  a  juror  taken  ill,  ih. 
or  if  jury  unable  to  agree,  ih. 
*  mistake  of  ground  for  new  trial,  530—533.     See  *'  Xew  Thiau" 

misconduct  of  jury  ground  for  new  trial,  533 — 534.  See  *'  New  Trial."' 
when  new  trial  will  be  granted,  where  juryman  sworn  in  wrong  name,  504 
juror's  affidavits  not  received,  ih. 
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J  UK  Y — contimicd, 

as  condition  for  new  trial,  a  jury  on  second  trial  may  be  imposed,  639 

jury  may  be  demanded  on  new  trial,  ib. 

issue  remitted  from  High  Court  for  trial  in  a  County  Court,  may  be  tried 

byajury,  717— 718 
whether  one  can  be  summoned  in  an  admiralty  action,  776 
settling  of  issue  for,  in  probate  action,  866—867 
form  of  issue,  867,  n.  {y) 

JUSTICES  OF  THE  PEACE, 

of  peace  enjoy  certain  privileges,  23,  228. 

recovery  of  fines,  forfeitures  and  penalties  before  them,  48,  49,  50. 
County  Court  Judges  ex  offidis  qualified  to  be  Justices  of  Peace,  60 
Justice  sued  in  County  Court  for  act  done  in  execution  of  his  office,  if  he 

object  to  be  sued  there  by  giving  statutory  notice,  cannot  afterwards 

obtain  certiorari ^  174 
when  entitled  to  notice  before  action,    258.      See    "Notice    befoke 

Action." 
Justice  of  Peace  sued  as  such  may  give  notice  obict  ting  to  jurisdiction  of 

County  Court,  318—319.     Sec  **  Defence.' 

JUSTICIES,  WRIT  OF, 
its  nature,  6 
what  jurisdiction  it  conferred  on  County  Court,  6,  7.     Sec  "County 

Court." 
fines,  forfeitures,  and  penalties  recoverable  before,  49.    Sec  "Penalties." 

KIN,  NEXT  OF.    See  "Next  of  Kin." 

KNIGHTS  OF  SHIRE, 

their  election  in  County  Court,  5 

LABOURER, 

default  summons  will  not  issue  against  him  by  leave,  where  claim  does 
not  exceed  £5,  300 

LANCASTER,  COUNTY  PALATINE  OF.    Sec  "County  Palatine." 

LANDLORD, 

rent  due  to,  to  be  paid  before  sale  or  removal  of  goods  taken  in  execution, 

618-619 
defendant  in  ejectment,  if  a  tenant,  to  give  his  landloixl  notice  of  action, 

682—683.     See  "  Ejf.ctment." 
likewise  in  an  action  for  recovery  of  small  tenements,  694 
action  by,  for  recovery  of  small  tenements,  where  term  has  expired,  688 — 

689.  Sec  "Small  Tenements." 

action  by,  for  recovery  of  small  tenements,  for  non-payment  of  rent,  689^ 

690.  See  "Small  Tenements." 

landlord,  having  a  lawful  title,  not  to  bo  deemed  a  trespasser  by  reason  of 
irregularity  in  warrant  of  possession,  700 

LANDS, 

action  in  which  title  to,  in  question,  not  maintainable  in  County  Court 

where  value  or  reserved  rent  exceeds  £20,  193 
committal  for  breach  of  ortler  for  delivering  up  of,  636  ct  scq.    See  "  Com- 
mittal." 
resistance  to  such  order  a  contempt,  638 
executions  against,  not  obtainable  in  the  County  Court,  653 — 654 

in  such  a  case  the  judgment  must  be  removed  into  High  Court,  xb. 
See  "  Removal  of  Judgment." 

Part  L  ends  with  p.  733. 
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"LAND  TRAXSFER  ACT,  1875," 

County  Courts  do  not,  as  ycff  possess  jurisdiction  under,  1039 

LAW, 

fusion  of,  with  equitv,  149 
how  effect^^d,  150—152 

LAW  BOOKS, 

Treasury  instnictions  as  to  supply  of,  to  Judge,  90 

LEADING  QUESTIONS, 

not  allowed  in  examination  in  ehief,  462 
allowed  in  eross-exauiination,  466 

LEASE, 

specific  perfonnance,   reformation,  delivery  up  or  cancellation  of  agree- 
ments for  sale  or  lease,  203,  204 
disolaimer  of,  by  trustee  in  bankruptcy,  1374.     Sec  **  Disclaimer." 
not  without  leave  of  Couit,  ib. 

LEAVE, 

where  Court  gives  leave  to  take  any  proceedings,  no  order  need  be  drawn 

up,  55 
leave  in  certain  cases  required  before  plaint  can  be  entered,  2S3 

summons  must  show  that  plaint  is  entered  by  leave,  ib, 
when  default  summons  issuable  by  leave,  299—300 
no  ap]>eal,  except  by  le^ive,  in  "common  law"  actions  under  £20,  546 — 

547 
qit/rrc  whether,  by  leave  of  Judge,  appeal  will  lie  on  question  of  fact,  550 
to  issue  execution  when  necessary,  591 

to  issue  judgment  summons  when  necessary,  626—627,  628—629 
to  appear  and  defend,  when  action  brought  under  **  Bills  of  Exchange 

Act,"  673— 675.     Sry  **  Bills  of  Exohancje." 
to  thirtl  person  to   appear  and  defend  action  of  ejectment,    682.    &c 

*'Ejkctmknt." 

LEGACY. 

jurisdiction  as  to,  198 

inidor  "Tlu'  County  Court  Act,  1840,"  s.  65,  ib. 

what  is  a  legacy  within  this  enactment,  199—200 
under  '*  The  County  Courts  Equitable  Jurisdiction  Act,"  200,  201 
pa^^neut  of  legacies  due  to  infants  or  to  persons  beyond  sea  into  Court, 
220,  520,  522 

when  this  course  is  adopted,  ib. 
interest  on  legacies,  520 

LEGAL  RIGHTS, 

provision  in  '*  Judicature  Act"  as  to,  152 

LEGATEE, 

production  of  pedigree  or  other  proof  by,  where  estate  of  deceased   i>ersou 
is  being  administered,  51  i) 

LETTER  BEFORE  ACTION, 

should  as  a  rule  be  sent,  247 

LETTERS, 

transmission  of,  by  post,  56 

despatch  of  letters  sent  by  registrar  to  any  party  to  be  entered  in  **  Notice 

Hook,"  83 
Treasury  instruction  as  to  postages,  89 
where  contract  made  by  letter,  within  what  district  material  part  of  causo 

of  action  deemed  to  arise,  272 
disposition  of  letters  addressed  to  bankrupt  after  adjudication,  1333 

Part  I.  ends  with  p.  733. 


INDEX, 

LETTERS  OF  ADMINISTRATION. 

applications  for,  to  registrar  of  County  Court,  875 — 885.  Sec  **  Pro- 
bate." 

LIABILITY, 

definition  o5  for  purposes  of  j>roof,  1351 

LIBEL, 

action  for,  cannot  bo  brought  in  County  Court,  185,  196,  197 
publications  damaging  charcLcter  only  will  not  bo  restrained  by  injunction, 

365 
action  for  libel  may  be  trauRferred  to  a  County  Court  from  High  Court, 
712.     See  "  Rsmitted  Action." 
defences  under  **  Lord  Campbell's  Act"  to  actions  for  libel,  712 — 713 

LICENCE, 

where  value  or  reserved  rent  of  lands,  tenements,  or  hereditaments,  over 
which  licence  claimed,  exceeds  £'20  a-year,  action  cannot  be  brought  in 
County  Court,  193 

LIEN, 

goods  subject  to,  cannot  be  taken  in  execution,  605 

LIMITATION.    Sec  ** Statutes  of  Limitation." 

LIQUIDATIONS  BY  ARRANGEMENT, 
nature  of,  1425 
proceedings  for,  down  to  and  inclusive  of  first  general  meeting,  1425— 

1435 
enactment  governing  proceedings?  in,  1435 — 1438 
proceedings  subsequent  to  first  general  meeting,  1435 — 1448 

enactment  governing,  1435 — 1438 

passing  and  registration  of  special  resolution,  1439  ct  scq. 

statement  of  debtor,  1441 

proof  of  debts  in,  1433—1446 
rejection  of  proof,  1447 

declaration  and  payment  of  dividends,  1446 

powers  and  duties  of  triistoo,  1443 — 1444 

at  any  stage  of  proceedings,  debtor  may  be  made  bankrupt,  1447 

close  of  liquidation,  1448 

effect  of  a  discharge  in,  ih. 

LIQUIDATOR.     Srr.  "  Windixo-up." 

LIQUORS, 

debts  due  in  respcot  of  certain  specified  liquors  when  not  recoverable  in 
County  Court,  156,  157 

"  LITERARY  AND  SCIENTIFIC  INSTITUTIONS  ACT,  1854." 
to  what  societies  the  Act  a])plies,  1199 
who  are  members  of  societies  within  the  Act,  1199 — 1200 
jurisdiction  of  County  Courts  under,  1200 — 1201 
proceedings  in  County  Court  under,  1201 

LIVERPOOL  PASSAGE  COURT.     Sec  "Passage  Court." 

LOANS 

by  local  authority,  1202—1209.     Six  "Local  Loans  Act." 

LOCAL  AUTHORITY.     Se^  "Public  Health  Act,  1875." 
loans  by,  1202—1209.     See  "Local  Loans  Act." 

PaH  I.  ends  with  p.  733. 
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"LOCAL  LOANS  ACT,  1-75" 

reiniUtt^  losiLi  by  local  aDtbnriliea,  1202 
iijtfr(.r-iatioa  claas*.  1202— 12fl3 
wb'i  are  lo^l  aiithr,riri«  un-ler  Act,  1203 
vif-n  loi-al  authorilT  is  di-riDcI  U  borroT  and 
<.ut]iiii-'.fma.hiti..ryorAct,  UOi^vyiS 
jiiri.-.ii'ttionfjf ''oUDty  Coiirtu  unrler.  1205—11 
pr™ ■'■"clings  ill  Couii^  Court  iindrr,  1208 — 12 


LONUOX  BANKRUPTCY'  COCBT, 

rjitMhlishinent  of,  12£4 
IiiiiiMorjiiris.li<'tion,  ifr. 

Iinv  tlet>!niiin«d,  125S 
dennition  of  tbe  I/indoTt  district,  1255 

LORD  CAMPRELL'S  ACTS, 


LOWER  SCALE, 

when  this  Bcalc  of  costt  applies,  4S3,  SSI. 

irhen  to  be  allowed  in  bankniptcy  cases,  1411 


<m,  292 

may  bo  admitted  as  a  witness  if  deemed  compt 
may  petitioQ  and  bo  petitioned  sgainst  in  bijil 


INDEX. 

MANDAMUS, 

provision  in  "Judicature  Act "  as  to  granting,  154 

applies  to  County  Courts,  155 
no  longer  issues  to  County  Court,  166 

MANOR,  LORDS  OF, 

may  surrender  Courts  with  consent  of  persons  interested,  21.    Sec  **  Local 
Courts." 

MANUAL  LABOUR, 

default  summons  will  not  issue  against  any  person  engaged  in,  even  by 
leave,  where  claim  does  not  exceed  £5,  300 

>LA.RKET, 

where  title  to  in  question,  County  Court  no  jurisdiction,  185, 193 
what  is  a  *'  fair  or  market,"  195 

MARLBRIDGE,  STATUTE  OF, 

enabled  sheriff  to  replevy  goods  without  writ,  724 

MARRIAGE.    Sec  "Action  for  Breach  of  Promise." 

MARRIED    WOMEN.     See    "Acknowledgment  of  Married  Women."— 
"Married  Women's  Property  Act." 

Treasury  instructions  as  to  protection  of  property  of  deserted  married 

women,  96 
qualified  disability  of  to  sue  and  be  sued,  221 — 225 
rights  of  at  common  law,  221 
rights  of  in  equity,  ib. 

rights  of  under  "The  Married  Women's  Property  Acts,"  221—224 
33  &  34  Vict.  c.  93,  s.  11,  221 

retrospective  in  its  oi)eration,  ib, 
how  far  it  enables  a  married  woman  to  sue,  ib.  222 
may  sue  for  the  recovery  of  separate  property,  221 
what  is  separate  property  within  the  Act^  ib. 
right  to  sue  her  bankers  for  dishonouring  her  cheques, 

ib. 
whether  she  can  sue  in  her  own  name  when  the  cause  of 
action  has  reference  to  her  separate  trade,  222 
liability  of  to  bo  sued,  222—225 

for  debts  contracted  be/are  marriage,  222,  223.     See  "Husband." 
where  married  be/ore  1870,  222 
where  married  a/f^yr  1870  and  before  1874,  222 
where  married  after  1874,  222 
form  of  proceedings  in  actions  by  and  against,  224 — 225 
by  their  next  friends,  224,  282.     See  "  Next  Friend." 
or,  sdriblCy  without  any,  if  she  has  obtained  a  judicial  separa- 
tion or  protection  order,  225 
how  they  defend,  224 

by  leave  of  registrar,  without  their  husbands  or  next  friend, 
ib. 
if  they  give  security  for  costs,  ib. 
particulars  required  in  plaint  by  or  against  married  women,  225 
rights  of  one  who  has  obtained  judicial  separation  or  protection  order,  225 
plea  of  coverture,  322 
examination  of  married  woman  interested  in  fund  paid  into  Court  daring 

special  judgment  proceedings,  514 
execution  by  a  married  woman  sued  as  fi  feme  sole,  589 
execution  against  goods  of  a  married  woman  for  debt,  &c.,  due  from  her 

husband,  604 
husband  may  maintain  replevin  for  the  goods  of  his  wife  taken  dum  sola, 

723 
when  husband  and  wife  should  join  in  same  bankruptcy  petition,  1280 
when  married  woman  may  present  iMJtition  in  bankruptcy,  1285 

Part  /.  ends  vHth  p,  733. 
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niMning  of  tprm  in  "  County  Court  Kulea,  1 

MEETISnS  OF  CREDITORS, 

in  bniiknipti'y  (>rocpeciiiigB, 
first  ineeHiij;,  1S41— 1349 
nii^tiiif;  fluleei]ueiLt  to  first  meoting,  13 

ill  liquiilatioii  liy  nrmngcnieiit  or  conipowtio 
BiuiKiioiiing  of  first  meeting,  1427 
naaiiiUy  of  first  mwtiiig,  HS2— 143G 
xiiiiiiiLoiiiiij{  of  mibscijuiilit  n]W.'Uii){»,  14 

MENIAL  REUVAST, 

dcfnirit  GUmmonii  nill  not  issue  n^inst,  ci 
not  pxwed  £5,  300 


MEBCA^TILE  ASSESSORR     Srr  "Assrrbom.' 
may  be  Baninioned  in  an;  Admiralty  case,  1 

MERCHANT  SHirPINO  ACTS, 

jurimlirtion  nml  proitediufp  in  flsims  to 

"Salvaoe." 
jnrimlii'tion  ond  urocpedinm  under,  na  to 

»vt  "DANf.EROl-S   CAHr-OKH.- 

jurisdiction  and  iinii^tife  of  the  County  Con 
817,  844.    Sk  "Sl-rvet,  Cuurth  or." 

"MERCHANT  SHIPPING  ACT,  1854, " 

arrest  of  foreiffli  vessels,  761—763.     Sw  "  J 
jurisilictioli  aa  to  snlvage  disputes  rreated  1 
7BS— 800.     Sm  "Salvaob." 

"MERCHANT  SHIPPINC.  ACT,  1873." 

jnriEidii^tion  and  proceedings  in  the  Count' 
cargoes,  813— 81fl 


INDEX. 
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"  METROPOLITAN  BUILDING  ACT,  1855,' 

jurisdiction  of  County  Courts  under,  960 — 964 
the  appellate  jurisdiction,  960 — 963 
the  onginal  jurisdiction,  963 — 964 

to  settle  security  to  be  given  by  a  building  owner,  963 
to  give  consent  to  building  operations  where  no  capable  owner 
exists,  963—964 
proceedings  in  County  Court  under,  964 — 965 

METROPOLITAN  COUNTY  COURTS, 

which  are,  16,  17 

where  both  plaintiff  and  defendant  in  the  metropolis,  plaint  may  be 
entered  in  any  London  Court,  264 

including  City  of  London  Court,  ib.,  265 

plaintiff  resident  in  metrojwlis  cannot  enter  a  plaint  by  post  in  a  metro- 
politan County  Coiu*t,  287 

service  of  ordinary  summons  where  plaint  issued  in  metropolis  under  19  & 
20  Vict.  c.  108,  8.  18,  289—290 

service  of  cUfault  summons  in  a  like  case,  302 

MINER, 

service  of  summons  on,  292 

default  summons  will  not  issue  against,  where  claim  does  not  exceed  £6, 
300 

MINISTER, 

enjoys  the  same  privilege  from  being  sued  as  his  Sovereign,  227 

MINOR.    Sec  **  Infant." 

MISCONDUCT, 

of  registrars,  97,  113 

of  other  County  Court  officers,  113 

of  arbitrator,  508.     Sec  "Arbitrator." — ''Av^rARD." 

of  jury,  when  ground  for  new  trial,  533 — 534 

of  one  of  parties,  ground  for  new  trial,  536 — 537 

of  witnesses,  when  ground  for  new  trial,  537 — 538 

MISDEilEANOR, 

if  witness  deny  conviction  for,  proof  thereof  may  be  given,  468 — 469 

MISDIRECTION, 

of  jury  by  Judge,  ground  for  new  trial,  528 — 529 

MISJOINDER.    See  "  Parties.  " 

MISTAKE, 

of  Judge,  when  ground  for  new  trial,  528 — 530 
of  jury,  when  ground  for  new  trial,  530 — 533 
of  officer  of  Court,  ground  for  new  tiial,  536 

MODELS, 

order  for,   how  obtained,    408 — 410.      Sec  **  Interlocutory  Proceei>- 

INOS." 

MODE  OF  TRIAL, 

applications  as  to,  865 — 866.    See  **  Probate. 

MONEY.    Sec  ** Payment  into  Court." — "Payment  out  op  Court." 
can  be  taken  in  execution,  603 

also  securities  for,  ib, 
found  by  the  garnishee,  can  be  attached,  643 
in  possession  of  Court  of  justice,  cannot  be  attached,  645 
which  it  is  again.st  public  iwlicy  to  attach  cannot  be  attached,  ih.      See 

"Wages." 
replevin  does  not  generally  lie  for  money,  722.     Sec  "Replevin.' 

»  Part  /.  ends  trith  p.  733. 
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MOTIOX, 

■I>p«it1  hv,  574—577.     S"  "  Appral." 
for  l<«Te  to  appeal  is  tr  imrtr,  576 
fiirni  of  orcier  on  ^x  pirU  motion  Tor  leave  ti 
in  Itnnknintcy  ciHe^  13fi9— 1310 

fcTviee  ofonlcr  to  show  canse,  1310 
how  personal  strvic  of  notire  of  niotio 
note  of  iTery  motion  to  hs  delivered  t 

of  Court,  ih. 
on  any  motion  trial  by  jury  may  be  dil 

regulation  of  ad-lresses  to,  1311 
time  and  place  of  trial  to  be  directed  b; 

MUNICIPAL  ELECTION".    St'-  "Ballot  Act, 

MUTUAL  DEALINGS.    A'«  "  SET-on-." 


NAMES. 

obtaining  the  names  of  pnrties  to  ai 

—  "INTEKLIICCTOHV    PBOCEF-DIS 

that  jniyman  swom  in  wrong  namt 


NAUTICAL  ASSESSfjBS.     Sa  "Arskssoiui." 
in  what  cases  available,  742 
whfre  they  have  nsaiated  at  hearinj;  in  C 
Trinity  Honsc  must  assist  at  appeal,  792 


NECESSABIKS, 

liability  of  infants  on  contract  for.  217 
claims  for,  under  Admiralty  Jutisiliction  A 
jnrisdiction  of  Cotinty  Conrta  aa  to,  it 


INDEX 

NEW  TmAh— continued, 

(1.)  general  jurisdiction  to  grant  new  trial,  525 — 539 
general  rule  as  to  applications  for,  525 — 526 

Judge  may  dispense  with  strict  compliance  with  this  rule,  527 
in  what  cases  applications  for  new  trial  should  be  made,  526 
to  set  aside  non-suit,  new  trial  is  the  proper  course,  ib. 
two  modes  of  application  under  general  jurisdiction,  ib. 
(a.)  application  on  the  original  return  day,  ib. 
(6.)  application  on  a  day  subsequenl  to  original  day  of  hear- 
ing, ib. 
time  within  which  application  must  be  made,  526 — 

6-27 
seven  clear  days'  previous  notice  required,  527 
form  of  notice,  ib. 
service  of  notice,  ib. 
notice  is  not  a  stay  of  proceedings,  ib. 
how  application  made,  ib. 

granting  or  refusing  now  trial  greatly  in  Judge's  dis- 
cretion, ib. 

miscarriage  of  justice  only  real  ground,  ib. 
grounds  of  application  for  new  trial,  528—  538 
(1.)  mistake  of  Judge,  528—530 
misdirection,  528 — 529 
improper  reception  or  rejection  of  evi- 
dence, 529 
no  new  trial  unless  substantial  injus- 
tice shown,  ib. 
i-ulo  under  Judicature  Act  pro- 
A  ides  this,  ib, 
(2.)  mistake  or  misconduct  of  jury,  530 — 534 
verdict  against  evidence,  630—531 
damages  excessive,  531 — 532 
damages  too  small,  532—533 
misconduct  of  jurors,  533 
|»erverse  verdict,  ib. 
corrupt  acts  of  jury,  633—534 
juryman  sworn  in  ^rong  name,  534 
interested  juryman,  ib. 
juror's  affidavit  not  received,  ib. 
(3.)  accidental  absence  of  a  party  or  his  legal 

advisers,  534 — 535 
(4.)  surprise,  535 

(5.)  discovery  of  fresh  evidence,  535—536 
(6.)  mistake  of  officer  of  Court,  536 
(7.)  misconduct  of  other  side,  536,  537  ' 

(8.)  misconduct  of  witnesses,  537—538 
decision  on  application  for  new  trial,  538 — 539 
conditions  may  be  imposed,  539 

a  jury  on  second  trial  may  be  ordered,  ib, 

jury  may  also  be  demanded,  ib. 
imposition  of  improper  conditions,  ib. 
form  of  order  for  new  trial,  ib. 
(II.)  Power  to  grant  a  new  trial  where  defendant  did  not  appear,  539 — 640 
enactment  on  this  subject,  539 

reasons  for  this  enactment,  540 
mode  of  application,  ib. 
form  of  order,  ib. 
X>ending  application  for  new  trial,  money  j»aid  into  Coui't  in  satisfaction  of 

a  judgment  will  not  be  paid  out  to  plaiutiflf,  663 
in  actions  for  recovery  of  small  tenements,  699 

Part  L  cmU  wiUi  p.  733. 


lo  be  lileJ  by  registnir,  ib, 
i  lomi  of,  (/;. 

i:  liability  ol'  next  friond  on  this  nnilurU 

||  married  woinon  usuitlty  eue  nx  platutiirs  by 

i'  suits  by  next  t'rii.'nd  on  bdialf  of  persona  ol 

'f  BEXT  OF    KIN, 

ii  any  one  of,  may  liavi-  decrco  for  administn 

'  serving  the  rest,  232 

I  nhere  cstut^'  of  dcccnsed  [lereon  U  being  ado 

;  or  tnmsuiit  to  registrar  iradigrce  or  other 

I  NOy   COMPOS.     Sec  "IssAUE  Pebsoss."    . 

I  NONJOISDEE.    Stc  "  Pabties." 

1  NOKSUIT 

'  after  electing  to  be  noniiuitcd,  plaintiff  m 

I  witueases,  168 

!  ])aymeiit  into  Court  does  not  prevent,  338 

I  when  Judge  may  Daoiiuit  jikintift',  44G,  ilt 

r  rigbt  to  elect  to  be  uonsuitLi].  178 

.  no  nonsuit  against  plointilf's  will,  478 — IT! 

I  at  wbat  stage  a  nonsuit  should  be  asked  for 

effect  of  a  nonsuit,  ib. 
I  iu  the  event  of  u  uoDsuit,  ucn  triiil  shoul 

■  ^^ 

,  costs  if  plaintilf  acccjit  a  uoosuit,  S78 

NOTARY  PUBLIC, 

Judge  cannot  practise  as,  6Q 

BOTE, 

tanhlc,  no  appeal  by  motion  unless  Judge 
note,  S75-576 
I  NOTES.    ^M  "Pi!i>aiBsoBY  NoTt:."' 

.1  rule  calling  ui>on  Judge  to  furnish  cojiy  of  I 

!  lehued,  ItiU 

'  HOTICE.    See  "KoTicE  befobe  Action." 

i  mihstiintUlW  followiiio  nramtv  CnnH  rnmm 


INDEX. 

exceptions  to  rule  stated,  316 — 317 

I.  Noticestodefeat  jurisdiction,  317 — 319.     &<j  "  Defexce." 

II.  Notices  of  special  defences,  319—327.     See  **  Defence." 

of  set-off,  321 

of  infancy,  322 

of  coverture,  ib. 

of  Statutes  of  Limitation,  i^. 

of  bankruptcy  or  insolvency,  ib, 

of  statutory  defences  in  actions  of  tort,  323 

of  equitable  defences,  ib. 

of  tender,  325 

of  defence  for  self  and  others,  326 

III.  Notice  where  defence  is  to  a  default  summons,  327 — 329.    See 

**  Defence." 

IV.  Notice  of  counter-claim,  329 — 331.     Sec  **  Counter-Claim." 

— "Defence." 
V.  Notices  to  bring  in  third  parties,  331 — 334.    See  ** Defence." 
VI.  Disclaimers  and  admissions,  334 — 336.     See  "Admissions." 

— "  Defence." — **  Disclaimeiis." 
VII.  Payment  into  Court,   336—343.     *y<^  " Defence."— "Pay- 
ment INTO  COUKT." 
of  intention  to  use  affidavits  at  the  trial,  459 
to  absent  parties,  after  si>ccial  judgment  has  been  pronounced,  511—512. 

See  "Special  Judgment." 
to  creditors  to  produce  security  where  inquiry  is  being  taken  under  special 

judgment,  517.     See  "Special  Judgment." 
to  creditor  of  allowance  of  claim,  ib.     See  "  Special  Judgment." 
to  prove  claim  where  it  has  not  been  allowed,  518.     See  "Special  Judg- 
ment." 
to  parties  on  termination  of  proceedings  under  special  judgment,  that 

registrar's  certificate  lie.s  in  his  office  for  inspection,  523 — 524 
of  new  trial,  527.     ike  **  New  Trial." 
of  appeal,  552,  553—556,  560.     See  **  Appeal." 
to  accompany  warrant  of  execution,  594 

its  production  by  bailiff,  599 
requiring  obedience  to  an  order,  638 

form  of,  ib, 
of  attachment  of  debt,  651 
of  claim  to  damages,  by  execution  creditor,  in  interpleader  proceedings 

659 
of  confession  in  ejectment,  681 
limiting  defence  in  ejectment,  683 
by  tenant  to  his  landlord  where  former  sued  in  ejectment,  682 — 683 

or  where  action  for  recovery  of  small  tenements  brought  against  tenant 
694 
of  defence  under  Lord  Campbell's  Act,   712—713.      See   "Remitted 

Actions." 
of  day  of  trial  of  issue  remitted  to  County  Court  from  High  Court,  717. 
See  "REMirrED  Issue." 
form  of  notice,  ib. 

NOTICE  BEFOltE  ACTION 
against  Judge,  63 
against  registrar,  97 

against  County  Court  officers  generally,  115 — 116 
notice  of  dishonour,  248.     See  "Notk.e  of  Dishonour." 
notice  of  protest,  ib.     See  "Notice  of  Protest." 
notice  to  perform  a  contract,  249 
notice  to  abate  or  discontinue  a  nuisance,  ib. 
statutory  notices  of  action,  249 — 259 

Pari  I.  cncU  icUh  ^.  733. 
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INDEX. 

NOTICE  OF  DISHONOUR— co?i/iMW<jrf. 
consequences  of  neglect  to  give,  24S 
what  will  excuse  from  giving,  ib. 
when  the  giving  of  notice  is  superfluous,  ik 

death,    hankruptcy,   or   insolvency  of  drawee  docs  not   dispense  with 
necessity  or  gi\'ing  notice,  ib. 

NOTICE  TO  ADMIT, 

relates  to  documents  in  party's  own  possession,  435 
rule  regulating  notice,  435 — 436 
in  what  cases  notice  to  admit  should  be  given,  436 
when  notice  to  admit  should  not  be  given,  437 
effect  of  omission  to  give  notice,  ih: 

such  omissions  sometimes  prudent,  ib. 
form  of  notice  to  admit,  ib, 
time  for  service  of,  ib. 
time  for  making  admission,  ib, 

form  of,  438 

effect  of,  ib, 

how  withdrawn,  ib, 

consequences  of  breach  of  faith  by  party  making  admission,  439 
course  to  be  pursued  by  party  giving  notice  where  admission  not  given,  ih, 

NOTICE  TO  PRODUCE, 
the  object  of,  439 
when  necessary,  439 — 440 
when  not  necessary,  440 
form  of,  440—441 
mode  of  service  of,  441 
time  of  service  of,  ib. 
effect  of  giving,  ib. 

proper  time  to  call  for  the  documents  referred  to  in  notice,  ib. 
effect  if  documents  called  for  are  produced,  ib. 
effect  of  not  producing  the  documents,  442 
lets  in  secondary  evidence,  ib, 

{a. )  if  service  of  notice  proved,  ib. 

(6. )  if  possession  of  the  document  by  the  other  side  be  shown,  ib, 
what  a  possession  of  origind,  442 — 443 

secondary  evidence  must  be  given  strictly,  443 

effect  of  secondary  evidence  being  given,  ib. 
consequences  of  not  giving  notice  to  produce,  ib, 

NUISANCE, 

notice  to  abate  or  discontinue,  249 
definition  of,  in  "  Public  Health  Act,  1875,"  939—940 
recovery  of  expenses  incurred   in  the  abatement   of,    939 — 946.      See 
"Public  Health  Act,  1875." 


OATH.    See  "Swearing  of  Witnesses." 

where  deponent  objects  to  take,  he  can  affirm,  353 — 354,  460 — 461.    See 

"Affirmation." 
arbitrator  may  administer  an  oath,  493 

OATH  OF  ALLEGIANCE 

formerly  administered  in  County  Court,  5 

OATH  FOR  ADMINISTRATOR. 

form  of,  879,  n.  {e).    See  "  Probate 


Pan  L  ends  with  p.  738. 
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OFFICERS.    See  "Remuxeratiox."— "  RrLE  cALLtKo  rpox  Offickb  to  d 

HIS  DlTTT." 

contempts  by  interference  with,  47,  48 

service  of  process  usually  effected  by  officers  of  Court*  55 

who  are  permanent  officers  of  County  Court,  58 

who  are  deputy  officers,  ib.     Src  "  Deputy." 

barristers  and  solicitors  are  quan  County  Court  officers,  ib. 

officers  of  County  Court  to  invest  balances  in  Laud,  84,  85 

Treasury  Instructions  of  June,  1878,  to  officers  of  County  Court,  BSdtef. 

See  **  Treasury  Ixstructioxk.'* 
provisions  affecting  County  Court  officers  generally.  111 
«ecurity  on  apiH)intment,  ib, 

discharge  of  security  by  bond,  ib. 
by  satisfaction  of  condition,  ib. 
by  change  of  duties  of  office,  ib. 
disqualifications  attaching  to  officers,  112 

cannot  be  concerned  as  solicitors  in  the  Court,  ib. 
or  as  agents,  i^. 
or  as  sureties,  ib. 
summary  remedy  against  officers  for  misconduct  as  to  money,  113 

whether  applicable  to  treasurer,  ib. 
penalty  on  officers  taking  fees  besides  those  allowed,  ib. 
provisions  for  the  protection  of  County  Court  officers,  IIS — 117 
mere  irregularities  not  a  cause  of  action,  113 
limitation  as  to  time  and  place  of  actions  against  County  Court 

officers,  114—117.     See  **  Action." 
in  what  County  Courts  it  is  competent  for  officers  to  sue  and  be  sued, 
116 
in  the  case  of  Judges,  i^. 
other  officers,  ib. 

if  defendants,  ih. 
if  plaintiffs,  116,  117 
general  power  to  transfer  to  another  district  action  to  which  Coontj 
Court  officer  a  part}',  117,  278 
income  tax  of,  117 

TreaHurv  directions  as  to,  117 — 120 
privilef;e  of,  from  being  sued,  229 
ijnicral  protection  afforded  to  officers  by  "  County  Court  Act,   1846,"  255 

—256.     Sec  "Notice  before  Actios." 
protection  to  certain  specified  officers,  256,  257.    See  "Notice  befoU 
Action." 

OFFICES, 

days  on  which  they  are  to  be  oj>eu,  40 
the  registrar's  office, 

when  to  be  open,  40,  82 

when  closed,  41 

days  for  searches  and  payments  of  money  out  of  Court,  41 

when  treasurer  may  break  ojien  registrar's  office,  71 
the  high  bailiff's  office, 

when  open,  41,  101 
as  to  holidays,  41 

OFFICIAL  LIQUIDATOR.     See  *•  Windino-up.'* 

OXKROUS  PROPERTY, 

trustee  in  bankruptcy  may  disclaim,  1331 

OPENING  OF  CASE, 

who  entitled  to  begin,  455 — 458 

by  whom  case  opened,  468 

what  opening  speech  may  contain,  458 — 459 

• 

Part  L  ends  v>iih  jk  785. 


INDEX. 

OPINION 

of  tonnsel  to  be  taken  before  application  to  sue  as  pauper  can  be  made 

210.     See'^TAVVRu:* 
witness  cannot,  as  a  rule,  state  his  opinion,  463 
exceptions,  484 

ORAL  EVIDENCE, 

evidence  at  tnal  is  generally  oral,  459 

as  to  contents  of  written  documents  is  generally  inadmissible,  465.    See 

"DOCUMBXTS." 

ORAL  EXAMINATION 

of  person  refusing  to  answer  interrogatories  or  answering  them  insufficiently, 
402—404.    See  **  Interbooatories." 

ORDER, 

when  it  need  not  be  drawn  up,  55 

registrar's  duty  to  register  all  orders  of  Court,  82 

by  whom  served,  101 

order  for  costs.    See  "  Costs." 

ORDERS  IN  COUNCIL, 

division  by,  of  counties  into  districts,  15 

made  under  First  County  Court  Aet  to  be  published  in  London  OazeUe,  15 

of  1847,  15.    See  "  County  Cottrt." 

orders  in)  council  giving  County  Courts  certain  powers  under  "  Common 

Law  Procedure  Acts,^'  26,  27^  28 
orders  in  council  extending  "Bills  of  Exchange  Act"  to  County  Courts, 
667—669 
except  in  cases  where  claim  is  for  less  than  £10,  667 
order  in  council  constituting  County  Courts  in  A^iralty,  737 

ORDINARY  JURISDICTION.    fli«  "  Jubisdiction." 

ORDINARY  RESOLUTION, 
what  constitutes,  1343 

ORDINARY  SUMMONS, 

meaning  of  term  in  County  Court  Rules,  1875,  33 

ORIGINAL  JURISDICTION.    See  "  Jueisdiction." 

OUTLAWRIES, 

proclamation  of,  in  County  Court,  5 

OUTLAWS, 

coroner  used  to  sit  in  County  Court  to  give  judgment  against,  3 
absolutely  incapable  of  suing,  though  liable  to  be  sued,  216 

OXFORD,  UNIVERSITY  OF, 
rights  of,  preserved,  24 


PALATINE  OF  LANCASTER.    See  "CouirrY  Palatine  of  Lanoastsb. 


II 


PAPERS.    See  •*  Testamentary  Papers." 

to  be  filled  up  when  administration  applied  for,  878 — 880.    See  "Pro- 


bate." 


PAJIES  CUEIjE, 

who  they  were,  4 

number  that  must  have  consented  to  a  verdict,  4 

Part  /.  ends  with  p,  733. 


numtxT  of  copi«  of  jiatticalara  to  be  lil«il, 
form  of  portii-tilirs,  i*. 

in  ijiwial  casta,  28^—285 
accountH.  2S5 

■otioDS  bv  usigoe^  of  chosra  in  ■■ 

nherv  relirf  taught  on  ECFeraJ  gn 

niin''  oC solicitor,  lie.,  to  be  mttred  on  thi 

partiralan  of  i-laim  on  entenng  {ilaint  b;  ] 

pattimlars  ol  tet-<iS  uni  connter-oUini  reij 

321,  3311 
obtaining  further  particnUrs  than  those  wi 
[irovuion  enabling  defendant  to  obtai 


where  further  particular*  orJered, 
general  rule  as  to  the  sofficiencj  of,  471  — 
eiaiuple*  of  inaccnmte  particnUrs  beL 
„  „  inaufficient  particulars,  47 

defeDdaDt's  CTidcnce  maj  let  in  claims  oai: 
crron™us  dwUion  as  to  partienlais  ground 
claimant  in  intenilcadtr  to  lodge  jatticolk 


clatma  to  CDoda.  ib. 
„      to  damages,  ii. 
if  damages  claimed  particulara  to 
noticA  of  cUim  for  danugot  to  1 
65S 
rule  aa  io  time,  contents,  and  mode  < 
pleader,  flGS-CSS 
deciHiDnB  as  to  gufficiency  of  Mch 
Judge  bound  to  a^iudicate  in  all 
sufficient,  660 
particalara  of  claim  in  replevin,  729 

form  of,  I*,  n.  (/.).    Stt  "Replevix 


INDEX. 

FABTIES— <xm/mi^. 

{(i,)  foreigD  Sovereigns,  207 

{e. )  assi^ees  of  choses  in  action,  208 — 209 

with  certain  exceptions,  choses  in  action 

were  formerly  not  assignable  at  law,  208 

provisions  of  ''Judicature  Act"  on  this 

subject,  ib. 
remarks  thereon,  209 
(f.)  Paupers,  210—212.    See  "Paupers." 
(2.)  natural  |>er8ons  suing  or  being  sued  in  a  repre- 
sentative character,  212 — 216 
(a.)  executors  and  administrators,  212 — 215.     See 

"EXECUTOItS." 

(b.)  trustees    in    bankruptcy,    215 — 21tJ.      See 
"Trustees  is  Bankruptcy." 
(II.)  Persons  under  disability,  216—227 
{a.)  absolute  disability,  216—217 
convicts,  216 
**  Forfeiture  for  Felony  Abolition  Act,"  ib, 

"Administrators  of   the  property  of  con- 
victs,"  ib, 
can  sue  or  be  sued,  ib. 
outlaws,  ib, 
alien  enemies,  ib, 

their  position  in  regard  to  suing  and  being 
sued  as  long  as  war  lasts,  ib, 
ib.)  quaHfied  disability,  217—221 

infants,  217— 221.    See  "Infants." 

married    women,    221 — 225.      Sec    "Married 

Women." 
persons    of    unsound    mind,     225 — 227.       See 
"Insane  Persons." 
(III.)  Persons  jprirt7<!^cci  from  being  sued,  227 — 229 
(a.)  absolute  privilege,  227—228 
the  Sovereign  s,  227 
foreign  governments,  ib. 
ambassadors,  ib, 
judges,  ib.,  228 
judicial  persons,  ib. 

members  of  a  court  martial,  228 
coroners,  ib. 

stew^ards  of  a  court  baron,  ih. 
persons  acting  by  order  of  Parliament,  ib, 
(6.)  partial  privilege,  228—229 
returning  officers,  228 
justices  of  the  peace,  ib, 
persons  executing  the  process  of  the  law,  ib. 
constables,  229 
County  Court  officers,  ib, 
(B.)  Artificial  persons,  229—231 

(1.)  corporations  aggregate,  230 — 231 
in  what  name  to  sue,  230 
in  its  corporate  name,  ib. 

when  it  has  several  names,  ib, 
on  what  contracts  liable,  ib.,  231 
when  notice  of  action  must  be  given,  231 
action  lies  against,  in  County  Court,  ib, 
(2).  corporations  sole,  231 

persons  who  are,  should,  sotible,  show  in  their  plaint  in 
what  capacity  they  sue,  ib. 

Part  I,  ends  wUh  p,  733. 
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"FlKM." — "  Interlocutokv  Pbocb 
Un  lu  to  partncra  BitiDg  and  bciog  med, 

liability  of  donniint  uid  nominitl  pi 
within  what  digtriut  partnership  caaes  b 
in  ai'tions  ngalnst  a  finn,  plaiatilT  tuny  i 
believes  to  be  the  partncra  in  the  fim 
eanke  of  aummons  on  partners,  292 
injunctionsas  to  mrtnerahips,  362—361 
gMMls  of  partnership  may  be  taken  in  e: 

PARTY.     See  "Partces." 

meaning  of  term  in  Count;  Conrt  Kulei 
may  bug  in  Coanty  Court  informA  pau 
accidental  absence  of  a  party  or  bis  !e| 

trial,  534— G35 
misconduct  of,  ground  for  ncir  trial,  63* 

PARTY  AND  PARTY, 

■cale,  in  actions  uhiUt  £20,  appliM  to  c 
taxation  of  costs  aa  between,  682 
wbut  ROsti^  allowed  on  party  and  party  I 
lets  thrown  away,  lA. 
allowances  to  witnesses,  ib. 
to  solicitors,  ib. 
{laynicut  of  party  and  party  costs,  GSl 

costs  have  priority  out  of  sums  paii 
recovery  of  costs  as  b«tWMn  party  and  ] 

PASSAGE  COURT 

at  Liverpool  to  hava  Admiralty  jnriidicl 
Admiralty  practice  in,  hov  regmated,  7 


INDEX, 

PAUPER, 

County  Court  Judge  may  allow  party  to  sue  as,  34 
suing  and  being  sued  as,  210 — 212 

the  right  conferred  by  early  legislation,  210 

such  proceedings  exempted  from  all  stamp  duty,  ib. 

County  Court  Rules  and  Statutes  silent  as  to  suing  and  being  sued,  in 

fonnd  pauperis^  ib, 
but  held  that  under  section  78  of  "The  County  Courts  Act,  1846," 
County  Court  Judge  may  allow  parties  to  sue  in  formd  pauperis, 
ib, 
practice  in  Superior  Court  as  to  suing  and  being  sued  in  formd  pauperis, 
210—212 
opinion  of  counsel  must  first  be  taken,  210 
affidavit  in  support  of  case  submitted  to  counsel,  ih, 
affidavit  that  party  not  worth  £5,  ib. 
application  by  motion  or  petition,  211 

granting  or  refusing  it,  is  discretionary  with  Jud^  ib. 

when  no  cause  of  action  appears  on  affidavit,  it  will  be 

refused,  ib. 
plaintiif  may  be  admitted  to  sue  after  commencement  of 
action,  ib, 
effect  of  order  to  sue  in /onnd  pauperis,  ib. 

it  takes  effect  from  time  of  its  service  only,  ib, 
extends  only  to  particular  cases  in  which  granted,  ib* 
no  fees  payable  by  pauper,  ib, 
nor  costs,  ib, 

except  as  regards  steps  collateral  to  cause,  ib, 
and  where  he  omits  to  proceed  to  trial,  ib. 
where  order  will  be  discharged  in  order  to  make  party  pay  costs, 
211—212 

PAY, 

appropriations  of  portions  of,  by  trustee  in  bankruptcy,  1378 

PAYMENT  INTO  COURT, 

tender  must  be  accompanied  by,  325 
provisions  enabling  defendant  to  pay  money  into,  336,  338 
operation  of  payment  into  Court  as  an  admission,  ib, 
payment  into  Court  expressly  without  any  admission,  ib, 
usual  effect  of  a  payment  into  Court,  ib. 

admits  the  jurisdiction,  336 — 837 

admits  plaintiff's  right  to  sue  in  capacity  sued  in,  337 

how  far  it  admits  a  cause  of  action,  337 — 338 
in  actions  of  contract,  337 
in  actions  of  tort,  337—338 
in  what  actions  payment  into  Court  allowed,  338 — 339 
time  for  payment  into  Court,  339—340 

on  an  ordinary  summons,  ib. 

on  a  default  summons,  340 
amount  to  be  paid  in,  i&. 
fees  to  be  paid  with  amount  paid  into  Court,  ib. 
mode  of  payment  into  Court,  341 — 342 
mode  of  obtaining  payment  out  of  Court,  342 — 343 
obtaining  order  for  costs  where  payment  into  Court  made  late,  343 
of  funds  in  pursuance  of  special  judgment,  512 — 514.     See  **  Special 

Judgment." 
of  moneys  received  under  warrant  of  execution,  621.    See  "  Exkcutton." 
in  a  garnishee  action,  647 
of  damages  in  interpleader,  660 

in  satisfoction  of  a  judgment,  662—663.    See  *<  Satisfaction  op  Judg- 
ment." 

Part  7.  ends  with  p,  783. 
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PAYMENT  INTO  COUKT-H^ontlnued. 

in  ejectment,  where  plaintiff  a  mortgagee,  683 
1  of  arreai-s  of  rent  in  action  for  recovery  of  small  tenements,  694.    See 

"Small  TKKEjniNTs." 
of  monev  by  defendant,  in  action  for  libel  against  a  newspaper,  712 — 713. 

See  **  Rkmitted  Action." 
in  Admiralty  action,  77-4 

PAYMENT  OUT  OF  COURT, 
days  for  making  41 
mode  of  obtaining,  342 
of  funds  i)aid  in  under  special  judgment,   513—514.      Se^   "Stecill 

Judgment." 
in  Adminilty  action,  774 — 775 

PEDIGREE, 

production  of,  to  registrar  where  estate  of  deceased  |ierson  is  being  adminis- 
tered, 519 

PENALTIES, 

imposition  of,  for  contempt,  48,  49,  50 
to  whom  paid  and  how  applied,  49 

recovernble  before  a  justice  by  snmmons  without  information,  49 
form  of  conviction,  49,  50 

defect  in  snmmons  on  conviction  shall  not  make  party  distraining  a 
trespasser,  50 
liability  of  Connty  Court  officers  to,  112 

for  tflJdng  fees  besides  those  allowed,  113 
when  penalties  are  made  recoverable  in  the  County  Court,  jurisdiction  is 

exclusive,  125 
proceedings  under  special  statutes  relating  to,  893—918.     See  "  Aleali 
Act."—**  HosiiRY  Manufactures  Act."—**  Phajlmaceutigal  Act." 

PENDENTE  LITE, 

administration  and  appointment  of  receiver  in  course  of  Probate  action, 

864—865.     See  *'  Pkobate." 
arrest  or  detention  of  vessel,  772 — 774 
inspection  of  records  in  Admiralty  action,  pendente  lite,  775 

PENNY, 

fraction  of  a  penny  forming  part  of  amoimt  claimed  not  to  be  entered  on 

books  of  Court,  284 
judgment  shall  not  be  given  for  any  fraction  of  a  iMrnny,  ib, 

PENSIONS. 

retiring  pensions  of  Judges,  65 
pensions  to  treasurers,  71 

PERJURY, 

false  evidence  given  in  County  Court  is  perjury  by  statute,  54 
wilful  and  corrupt  affirmation  or  declaration  punishable  as  perjury,  461 
witness  after  making  promise  and  declaration  under  32  k  33  Yict.  c.  65, 
s.  4,  giving  false  evidence  liable  to  be  convicted  of  perjury,  ib, 

PERRY, 

debts  duo  in  respect  of  sale  of,  when  not  recoverable  in  County  Court,  156, 
157 

Part  I.  aids  with  ;?.  733. 
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INDBX. 

PERSONAL  ACTION, 

meaning  of  these  words  in  section  58  of  **  The  County  Court  Act,  1846," 
185,  196,  197 
what  actions  are  excluded  from  the  jurisdiction  of  the  County  Court 
by  this  enactment,  ib. 

PERSONAM, 

Admiralty  proceedings  in,  764 — 765 

PERVERSE  VERDICT, 

ground  for  new  trial,  533 

PETITION  IN  BANKRUPTCY, 
parties  to,  1279—1288 

what  «reditor  can  present,  1279—1280,  1282 

amount  and  quality  of  debt  due  to  petitioner,  1279 — 1280 
joint  creditors  must  join  in  same  petition,  1280 

husband  and  w^e,  ib, 
against  whom  petition  can  be  presented,  1280 — 1281 

who  are  persons  who  have  committed  acts  of  bankruptcy,  ib, 
joinder  of  debtors  in  same  petition,  1283 — 1284 
decisions  as  to  capacity  of  persons  to  be  parties  to  bankruptcy  pro- 
ceedii]^  1284—1288 
persons  in  a  representative  capacity,  1284 
|)er8ons  under  disability,  1284 — 1286 
infants,  1285 
lunatics,  1286 

married  women,  1285 — 1286 
persons  privileged,  1286 
right  of  companies  to  petition  in  bankruptcy,  1286 — 1288 
companies  cannot  be  jpetitioned  acainst,  1288 
within  what  district  petition  to  be  filed,  1289 — 1290 
mode  of  issuing,  1301  ct  acq. 

affidavit  of  verification  to  accompany  petition,  1301 — 1302 
by  whom  affidavit  must  be  made,  ib, 
forms  of,  1302 
investigation  of  statements  in  petition,  ib. 
preparation  of,  ib, 

form  of,  U>. 
filing  of  petition,  1302 
identification  of  petitioner  before  filing,  1303 
petitioner  to  prosecute  petition  at  his  own  cost  until  adjudication,  1302 — 

1803 
service  of,  1303—1305 

extension  of  time  for,  1304 
proof  of,  ib, 
arrest  of  debtor  against   whom   petition  presented,   1305 — 1306.     See 

"Akejwt." 
proceeding  by  debtor  to  resist  petition,  1306 — 1307 
consolidation  of  two  or  more  petitions,  1320 
restraint  of  legal  proceedings  after  presentation  of,  1313 — 1314 
stay  of  procedings  on,  1314 — 1315 

appointment  of  receiver  or  manager  after  presentation  of,  1315 — 1317 
hearing  of;  1821—1328 
time  and  place  of,  132^ 
attendance  of  parties  at,  1322 

witnesses  at,  1322—1323 
proceedings  on  hearing,  1323—1325 
adjournment,  1325 
stay  of  proceeding,  1825 — 1827 
dismissal  of  petition,  1327 
abjudication,  1327—1328 

Part  I,  endt  xoith  p.  733. 
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jtuiidictioii  imdcr, 

pnK««di]iga  nuder,  ib. 

riECE  WOEK, 

inftat  ma;  me  for,  u  if  of  full  age,  Hi 

PILOT, 

notice  to  be  given  of  defence  tlut  tcsk 
770 
conieqaence  of  omisxioD  to  give,  il 

PIBACY, 

actions  for,  aay  be  uistitnt«d  in  tl 

"CklFTRlCHT    OF   DEHIGKB  ACT." 

PLAINT, 

after  plaint  entered  registrar  to  utae  a 
eDtjy    of   plaint    by    infant   plaintiS 

Fkiend.  " 

particnlart  reqnind  in  plaint  bj  or  iga 

in  what  district  plaint  mutt  b«  ent«r«(l, 

all  actions  in  County  Court,  as  a  nile,  ( 

279 

plaint  in  all  cases  entered  ia  eame 

entry  of  a  plaint  required  in  all 

Acta,  279—280 
mode  of  anterinff  a  plaint,  2S1 

(a.)  By  a  plaintiff  generallr,  i 
name  and  adilAaa  of  plun 


if  plaintilT  hr,  reddent  ont 

—282 

mode  of  giving  this  s 

entry  of  plaint  by  an  infk 

by  a  mani 

affidavit  to  notice  in  actio 


INDEX. 

PLAINT— con/inwec^. 

plaint  note  given  on  entry  of  plaint,  285 
form  of  plaint  note,  286 
(b.)  £ntry  of  plaint  by  a  sdieUor,  286—287 

same  rules  to  be  complied  with  as  when  plaintiff  acts  in 

person,  286 
name  of  solicitor  to  be  indorsed  on  the  particulars,  ib, 
(c.)  Eutry  of  plaint  through  the  post,  286—287.     See  **  Post." 
by  judgment  creditor  against  garnishee,  647—648.     See  ''Attachment 
OF  Debts." 
affidavit  on  entering  this  plaint,  ib. 
form  of,  648 
plaint  note  under  "  Bills  of  Exchange  Act,"  671 

form  of,  ib. 
entering  plaint  in  aation  of  ejectment,  679  el  seq.    See  ''  Ejbctmbkt." 
entering  plaint  in  action  for  recovery  of  small  tenements,  692  et  acq.     See 

"Small  Tenements." 
in  action  of  replevin,  729.     See  '*  Replevin." 

PLAINTIFF, 

when  entitled  to  bejpn,  456 — 458 

what  matter  a  plain tiif  is  allowed  to  give  evidence  of,  474 

when  plaintiff  may  be  nonsuited,  446,  478 — 480.     See  **  Nonsuit." 

defendant  in  replevin  in  nature  of  a  plaintiff,  723 

PLANS, 

order  for,  how  obtained,  408—410.     See  **  Inteelocutory  Proceed- 
ings." 

PLEADING, 

in  actions  against  County  Court  officers,  115,  116 

PLEDGEE 

of  goods  may  maintain  replevin  in  respect  of  them,  723 

POLL, 

challenges  to  the,  461—463.     See  "Jury." 

POOR  LAW  AMENDMENT  ACT,  1848, 

Poor  Law  Act  allows  relief  to  be  given  to  paupers  by  way  of  loan,  920— 

921 
jurisdiction  of  Coimty  Court  under  Act,  921 
proceedings  in  County  Court,  921—922 
parties,  921 
mode  of  proceedings,  921—922 

PORTER, 

debts  due  in  respect  of  sale  of,  when  not  recoverable  in  the  County  Court, 
166 

POSSESSION. 

nominee  of  high  bailiff  to  be  put  into  possession  of  goods  seized  on  execu- 
tion, 616.    See  "Execution. 
possession  fees,  ih, 
enforcing  order  for  deliverv  up  of  land  or  goods,  688 
order  of  possession  will  bie  made,  ib. 
form  of,  ib. 
action  for  recovery  of  possession  of  lands.    See  "  Ejectment." — "  Small 
Tenements." 

POSSESSION,  ORDER  OR  DISPOSITION.    See  "Reputed  Ownership." 

POSTAGES, 

Treasury  instroctions  as  to,  89 

Part  L  ends  with  p,  783. 
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DO  practice  to  preTSil  except  aa  prorided 

"AoaRUiBHT." 
practire  in  cMsea  not  eipresdy  provided 

PRE-AUDIENCE, 

bamaters  have  no  right  of,  in  Coanty  C 
of  barristers  in  bankroptcj  cues,  1275 

PRECEDENCE, 

barriatert  have  no  eidnuTe  or  pre-andii 
in  Bankruptcy  Coort,  motions  bj  tile  bi 
BolicitolB,  1275 

PRECEPT, 

all  ]iT«cepts  to  be  Umed  bj  registrar,  S! 
by  whom  served,  101 

PRIOBITV 

of  execntions  issntng  oat  of  Connty  Con 
of  execations  issuing  out  of  Supenor  Co 
of  debts,  in  btmkniptcy,  1331—1382 

PRISONER. 

service  of  summons  on,  292 

when  judgment  debtor  can  be  committa 

NITMEHT." 


nittedby  C 


ta  formerly  t< 

til  is  altered  by  "County  Courts  Ac 

committal  of  persons  for  wiUdl  dii 

contempt, 

may  be  to  debtors'  prison,  GO, 

or  to  a  house  of  correction  or  o 

or  to  stich  prison  as  shall  be  aj 

in  certain  loealitie*  apaoial  pnrisloi 


INDEX. 

PRIVILEG-E, 

preservation  of  certain  privileges  and  exemptions  from  operations  of  County 
Court  Acts,  22 
persowU  privilege,  28 

generally  abolished,  ib, 
exceptions, 

solicitors  may  sue,  but  not  be  sued  in  Superior  Courts,  23 
whether  this  privilege  still  exists  doubtful,  ib. 
Queen's  servants  still  privileged  from  arrest  on  civil  process,  tb. 
privileges  of  justices,  23,  24,  228 
local  privilege,  24 

nghts  of  Oxford  and  Cambridge  Universities  preserved,  24 
Stannaries  Courts,  24 

as  to  privilege  of  working  tanner  to  plead  to  jurisdiction  of 
Court,  ib. 
documents  privileged  from  production,  392 — 394.    See  **  Discovery.  *' 
when  interrogatories  will  be  rejected  on  ground  of  privilege,  401 — 402 
of  goods  from  execution,  605 
from  being  sued,  227—229.     See  "  Pabties." 
(«.)  absolute  privilege,  227—228 
the  Sovereign's,  227 
foreign  governments,  ib, 
ambassi^ors,  ib. 
judges,  227—228 
judicial  persons,  id. 

persons  acting  by  order  of  Parliament,  ib. 
{b.)  partial  privilege,  228—229 

Justices  of  the  Peace,  228 

where  they  have  jurisdiction  and  have  acted  without 

malice  and  with  reasonable  and  probable  cause,  ib, 
responsible  for  acts  in  excess  of  jurisdiction,  ib. 
conviction  or  order  must  first  be  quashed,  ib, 
persons  executing  the  process  of  the  law,  w, 
constables,  229 
County  Court  officers,  ib. 
from  arrest  may  prevent  execution  of  commitment  order  under  judgment 
summons,  624 

PRIVY  COUNCIL, 

appeal  to,  from  County  Court  in  Admiralty,  794 

PRIZE, 

County  Court  has  no  jurisdiction  in  any  prize  cause,  758 

PROBATE, 

jurisidiction  and  practice  of  County  Courts  in  coTitaUious  probate  matters, 
845—874 
constitution  of  County  Courts  as  local  Courts  of  Probate,  845—855 
"General  Scheme  of  Probate  Act,  1857,"  845—846 
provisions  to  carry  out  this  scheme,  846  et  seq. 

*•  Short  Titles  of  Probate  Acts,  1857  and  1858,"  846 
Interjjretation  Clause  of  **  Probate  Act,  1857,"  846—847 
abolition  of  existing  Courts  of  Probate,  847 
establishment  of  district  registries,  847 — 848 
list  of  district  registries,  848—849,  n.  (e) 
County  Courts  constituted  local  Courts  of  Probate,  849 — 850 
powers  possessed  by  County  Courts  as,  850 — 854 
are  Courts  of  Record,  850 
general  power  of  enforcing  decrees,  orders,  and  punishing 

for  contempts,  850—851 
rules  of  practice,  851,  852 
power  to  frame,  851 

Part  1,  ends  tcith  p,  733. 
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b;  what  mlei  goTerncd,  B50 
parties  to  ccDteations  procMduif 
in  wlut  Count;  Court  coDteotioi 

860— S61 

inatitntion  of  contentioas  probab 

iDlerlocutorj  apiilicatioDS,  863— 

BDT  applicatiou  whkh  cui  I 

svurBblt  in  a  |.Ti>Wta  acli 

applications  pevaliarto  pro) 

as  to  cnstodv  or  product 

B84 
adaiinistration  pendcHU 
864—865 
applicatioDB  as  to  i 

preparatians  Tor  trial,  866—868 

settlement  of  iaanca  in  jury 

fonnofisBae,  867  u.  (y 

proceedings  to  suminon  jurj 

powers  of  the  Conrt  for 

pn>cess  to  procure  ths  atteir 

process  to  securo  the  eTiden< 

the  trial,  888—873 

non-attendance  of  the  putii 
stay  of  proceedinga,  869 
mode  of  trial,  869—870 
before  Jadge  alone^  ib. 
powers  of  Jndge  at 
before  Jndge  and  jury, : 
evidence  at  the  trial,  ib. 
decree,  871—873 
form  of,  871 
clTect  of.  871—872 
transmiasion  of  certifiei 
form  of  certificatB, 
new  trials,  S73 
appeals,  ib. 

to  what  Conrt  ih. 


INDEX, 

HOBATE—ctmtinued, 

requisites  to  jurisdiction  under  the  Acts,  877 
who  may  apply  under  the  Acts,  ib. 
in  what  district  application  to  be  made,  i6. 
mode  of  application,  ib. 
proceedings  on  application,  877 — 878 
what  proof  to  be  given,  878 
power  of  registrar  to  aiiminister  oaths,  ib. 
proceedings  if  application  granted,  879 — 885 
papers  to  be  filled  up,  878—880 
affidavit  for  inland  revenue,  878 

form  of,  878—879,  n.  {d) 
affidavit  to  truly  administer,  879 
form  of,  879,  n.  (c) 
swearing  these  two  affidavits,  879 
administration  bond,  870 — 880 
form  of,  880,  n.  (i) 
sureties  to  administration  bond,  880 
stamp  on  administration  bond,  881 

exemptions  from  stamp  duty,  ib. 
execution  of  bond,  ib. 
engrossment  of  letters  of  administration,  882 
form  of,  882,  n.  (I) 
stamp  on,  ib. 
fees,  882—884 

rules  for,  and  table  of,  883—884 
transmission  of  papers  by  County  Court  registry  to  Probate  Court,  884 
no  administration  issued  till  foui*teen  days  from  intestate's  death,  ib. 
transmission  of  administration  to  County  Court  registrar  and  by  him 
to  applicant,  885 

PROCESS 

of  old  County  Court,  7 

Sroof  of  service  of  County  Court  process,  25 
ays  on  which  process  cannot  be  served,  41 
County  Court  Acts  contain  regulations  as  to  form  and  mode  of  authentica* 

tion  of  process,  54 
to  be  under  seal,  54,  55 

serving  of  false  or  forged  process  made  a  felony,  54 
serving  of  process,  55.     Six  "Service." 

by  high  bailiffn  and  sub-bailiffs,  101,  108 
transmission  of  process  by  post,  56 

postage  to  be  prepaid,  56 

not  to  be  sent  by  book  post,  56 
computation  of  time,  56,  57 
Treasury  instruction  as  to  postage  of,  89 
service  of  process  by  solicitors,  109 

process  to  procure  attendance  of  witnesses,  429 — 434.     See  "Witnesses." 
general  nature  of  process  for  attachment  of  debts  in  execution,  639 — 640 

PROCTOR, 

Judge  cannot  practise  as,  60 


PRODUCTION.    Sec  "  Notice  to  Produce.  " 
of  original  summons  at  trial,  445 

PROHIBITION. 

provision  in  Judicature  Act  as  to,  151 
nature  of  writ  of^  158 

is  of  right,  ib. 

but  not  ofocmru,  ih. 

Hifi  L  ends  vHth  p.  738. 
US  K 


r    • 

I  INDEX, 

r 

1  i  PROHIBITION— roiKinu^^i. 

'  '  when  writ  will  generally  be  granted,  159 

when  County  Court  Acts  wUhoiU  or  in  excess  of  jurisdiction,  159 
the  Court  is  bound  to  inquire  into  facts  touching  its  juriadictioi] 
ib. 
assumption  of  jurisdiction  by  deciding  on  conJlicUng  facts,  no  gronrn 
of  prohibition,  ib. 
aliUr,  if  jurisdiction  be  assumed  by  a  wrong  assumption  as  to  ^ 
]>oint  of  law,  ib. 
inferior  Court  cannot  by  amendment  confer  joriadiction  on  itself,  i^. 
no  ]>rohibition  merely  because  inferior  Court  has  acted  erroneously,  \^ 
right  to  a  prohibition  may  be  waived,  ib. 
sometimes  jxirtial  prohibition  granted,  t^. 
by  whom  prohibition  may  be  obtained,  161 
within  what  time  it  must  be  applied  for,  ib. 

not  till  want  of  jurisdiction  appears  in  face  of  proceeding  ib. 
except  when  foundation  oi  jurisdiction  itself  defet»tive,  ib. 
application  should  be  made  promptly,  ib. 

may  sometimes  be  made  after  judgment,  and  scmbU  after  execution, 
but  ln'fiiT^  sale,  ib. 
difference  between  drfedus  triationistLudcUfcdusjuriaiiietionis,  ih, 
when  want  of  jurisdiction  should  be  raised  in  inferior  Court  itself,  162 

consetiuences  of  neglect  to  do  so,  ib. 
ftrmbi*-  pn»hibition  i^ill  be  granted  even  after  appeal,  ib. 
proliibition  must  not  l)e  applied  for  prematurely,  ib. 
where  application  is  made,  ib.,  163 

to  Court  in  Banco  or  to  Judge  at  Chambers,  162 
on  what  materials  application  should  be  made,  163 
must  be  supported  by  affidavits,  ib. 
how  intitule<i,  ib. 
if  application  granted  summons  or  order  nisi  issued,  ib. 

which  sometimes  operates  as  a  stay  of  proceedings,  164 
s<'r\'ice  of  nile  ni.n  or  summons,  ib. 

to  l>e  elTectetl  two  days  at  least  before  hearing,  ib. 
hearing  on  return  of  nile  nisi  or  summons,  164,  165 
former  practice  where  prohibition  obtained,  165 

if  application  refused  c^iiinot  l^'  rnifw*ui  on  same  f;irts,  or  fa*  ts  wliiili 
uiiijht  already  have  lx*en  n'licd  ujk)1i,  165 
apiM'al  will  lie,  165—166 

pnuticc  wlien  prohibition  refused  or  grauteii  at  Chambers,  165 
error  no  loiipT  lies,  165,  166 

srmhlr  wjLs  never  available  in  case  of  prohibition,  166 
a])]H'al  to  House  of  I^onls,  ib. 
setting  juiiile  writ  of  prohibition,  ib. 

rROMiss(mY  notp: 

can  be  taken  in  execution,  603 

*'Tlic  Bills  of  Exchange  Act,  1855,"  applicable  to,  669.     S<e  *'  Bills  of 

KXCHANC.E." 

when  claim  not  less  tlian  £10,  667—668 

elfect  of  19  &  20  Vict.,  c.  108,  s.  4,  with  regard  to  actions  on  promis- 
sory notes  in  the  County  Courts,  670 
action  on  proniissoiy  note  under   **The  Bills  of  Exchange   Act,  ISoii," 
665—677.     See  ** 'Bills  of  Exchan(;e." 

PROOF, 

C(xsts  t)f  proof  of  service  of  interlocutory  process,  55 

of  s«'r\nce  of  .Mimmons,  296 — 297 

mode  of  proving  documentary  evidence,  435 — 443.  See  **  DocrMEXTS."— 
**  NoTioK  TO  Admit." — "Notice  to  Piioduce." 

proof  to  W  given  when  defendant  does  not  appear  on  on  onlinar}-  sum- 
mons, 447 


Hk, 
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VROOF—catUinucd, 

where  party  having  possession  of  docu  meut  fail  to  produce  it  after  notice, 
what  preliminary  proof  must  be  given  to  render  oral  evidence  of  its 
contents  admissible,  466 
when  conviction  of  witness  for  felony  or  misdemeanonr  may  be  given,  468 

—469 
proof  of  execution  of  documents  usually  required,  472 
how  proof  given,  472 — 473 

when  atti'sting  witness  must  be  «-alled,  ih. 

"some  "  documents  prove  themselves,  473 

other  ilocunients  eitlier  must  or  may  ho  proved  in  a  particular 

way,  r/>. 
rule  as  to  admitting  documents  in  evidence  without  proof  in  first 
instance,  //;. 
proof  of  judgments,  489 

Jdaintiff's  proof  in  replevin,  731 — 732 
lefendant's  j)roof  in  replevin,  732 

PROOF  OF  DEBTS.     ,SVr  **  Ri-yEtTioN  of  Proofs." 
of  debts,  1350—1358 
what  debts  an*  provable,  1350 — 1856 
time,  mode  and  cost  of,  1356 — 1358 
expunging  of  proofs,  1358 
appeal  from  decision  of  tnistee  as  to,  ih. 
of  debts  at  first  meeting  after  institution  of  proceedings  for  liquidation  or 

comi)osition,  1433 — 1434 
of  debts  when  liquidation  by  arrangement  resolved  Ujwn,  1446 — 1447 
withdrawal  of,  1434 

PROPERTY.    SW  **  Buildings."— '^Sittings." 
vesting  of  Court  proi)erty  in  treasurer,  70 

where  no  treasurer,  73 
interlocutory  proceedings  for  protection  of  property  or  right,  358 — 375 
how  security  of  property  during  litigation  may  be  assured,    368.     See 

**  Deposit." — **  Receivers." 
delivery  up  of  property  on  payment  of  money  into  Court,  374 — 375 

jurismction  to  order  delivery  up  of  property,  ib, 

mode  of  obtaining  order,  375 

form  of  order,  ib. 
orders  for  view  or  inspection,  or  for  models,  plans,  &c.,  408 — 410.     See 

'*InTBRL0CUT0RY  rROCEEDINOS." 

judgment  ordering  a  sale  of  property,  486 

form  of,  ib, 
sales  of  real  or  personal  property,  522 

PROPERTY  OF  DEBTOR.    -Sec  **  Trustee  ik  Bankruptcy." 

of  bankrupt  vests  in  registrar  till  appointment  of  trustee,  1330 

which  is  not  divisible  amongst  creoitors,  1331 

which  is  divisible,  ib. 

effect  of  bankruptcy  on  trust  property  of  bankrupt,  1331 — 1332 

disposal  of  bankrupt's  perishable  property,  1332 

trustee  may  disclaim  onerous  property,  1331 

effect  on,  of  si)ecial  resolution  as  to  lii^uidation,  1443 

effect  on,  of  extraordinary  resolution  as  to  composition,  1425,  1456 

PROTECTION 

afforded  to  County  Court  officers.     See  *'  Officers." 

of  property  pending  litigation  in  respect  of  it,  368.     See  "Deposit.** — 

**  Rfxieivers." 
to  officials  executing  warrant  of  possession,  700 
to  bankrupt,  1337—1338 

Part  L  ends  with  p»  733. 
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"PUBLIC  HOLTH  ACT.  liJj.^ 
'-bjert*  rj  the  A  ;t,  'J-i± 
jfntnl  natan  ui'i  '  iiu-iaa  '4  pm^n^hogi 
JDtcrpretation  '  Iah-j:,  i^^i—!fSi 
Dotiivea  under  Act  may  l»  f*rtlj  wri 

witLin  rhit  tim«  proceeJin^  must  b 
parti«i  t«  joiyvcdiDgs  no-ler  tbc  Act, 

hov  local  authtirity  mar  appear. 

That  [artiKa  iiiav  iitu  fr>t  [leaaltic 
liow  pmi;e«'liDgi  nsiiTr  Act  are  taken 
jirentice  on  proxcdings  nniler  the  Ad 
■p]«alii,  1*. 
procKdioKi  flit  rei-Dvetr    of   txjieiisei    i 
nnimn'.es,  &3&— 91* 
{ifiwfT  of  Hanitarr  anlhoritT  to  take  ra 
JeliiiitiuD  i>f  DDuui'^M,  l(39~SIO 
inspFctiaD  or  district  with  a  view  to  <] 
informalioD  an  to  nouaiicea  maj  be  g 
teryir.e  at  notice  »□  oirner  of  pm&Un 

proi'ceiliDKB  in  case  of  non-compl 
if  owner  of  premiaes  not  foand,  loc 
ahati'  a  naL<iaDce,  942 

lucat  authority  maf  mU  things  n 
{■owiT  of  local  aatboritf  to  enter  on  a 

[•enalty  for  noD-compliance  with 

authority  oq  premuo,  ib. 

Lofal  OoTemmeot  Boani  may  appcoii 

for  removal  ofnaisancea,  943—944 

poitiea  to  procecdiugs  to  abate  Doiaac 

nrovrrv  of  einenam  inrnimj  hr  Inra 


INDEX. 

"PUBLIC  HEALTH  ACT,  ms^-mitinue^t 

(1.)  proceedings  to  assess  amoimt  payable  by  arbitration,  949 — 
952 
sections  of  tho  Act  regulating  the  practice,  949 — 952 
(2.)  proceedings  to  assess  amount  [layaole  before  justices,  952 — 
955 
section  giving  remedy,  952 — 953 
sanitary  authority  may  obtain  repayment  of  expenses  assessed, 

953—954 
if  expenses  declared   to  be  private  improvement  expenses, 

api)eal  lies,  954 — 955 
proceedings  to  enforce  payment  of  expenses  or  of  private  im- 
provement rates,  955 
practice,  ib, 

•*  PUBLIC  OFFICES  FEES  ACT,  1879," 

authorises  framing  of  order  in  council  directing  fees  in  County  Courts  to 
be  collected  by  stamps,  46 

PUNISHMENT 

for  contempt.     See  *'  Coxtkmpt.'* 


QUALIFICATION 
of  Judges,  59 
of  deputy  Judges,  67 
of  treasurer,  70 
of  registrar,  75 
of  high  baUiflF,  100 

none  prescribed,  ib. 

QUANDO  ACCIDERINT, 
judgment  of  assets,  213 

QUEEN'S  SERVANTS 

still  privileged  from  arrest  on  civil  process,  23.     Sec  **  Privilege.'* 

QUORUM. 

what  number  of  creditors  shall  form,  1344 

saving  certain  exceptions,  nothing  can  bo  done  at  meeting  of  creditors  in 

absence  of  quorum,  1344 
adjourning  meeting  in  absence  o(  1345 — 1346 

creditors  may  fix  the  quorum  required  to  be  present  at  meeting  of  com- 
mittee of  inspection,  1347 

QUO  WARRANTO, 

judge  removed  from  office,  after  fair  inquiry,  cannot  question  decision  by 
quo  vxvrranto,  66 


RAILWAY  COMPANY, 

where  it  dwells  and  carries  on  business,  268 
decision  as  to  this,  ib. 

RATIFICATION 

by  person  after  full  age  of  promise  or  contract  made  during  infancy,  217 
effect  of,  ih. 

Part  /.  ends  %oUh  p,  733. 
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BECEIVKK, 

{iruviKioD  ill  "Juitiratun-  Act"  ne  to  gniutiiig,  l.'il 
nyiiin.  to Ctmuty  Cmiils,  infl,  3" 


■r.iv<T.  :'.tiH 

iiiv  mtiim  iii-iii-.T  .-i-iji  !"■  ai'poiut'il  f-  f»r-  nr  ■"'. . 


nliii  tiiH}'  t>-  II  [11 1 

for  wbiit  |irii]a'rty  a  n-ouiviT  i 

iikmIc  iif  (ililiiiliiti);  ;i|i|vilitliii 


:,  3;ii- 


<1  mvi-  wi-iirilv  on  Hviiomtnii'iit,  371 
.'xc.  |.t  liiKh  ioiliir.  .'-. 
iiiiLst  ]>riiiWi'  Ills  ai'coiiiit  f»r  anJJt  nfli-r  n-di/ntinn, 

with  I'oiii'lii-ni  if  friinih-J,  (''. 
ninst  ]ini(ln<---  liih  lu'couiit  at  »uy  tinir  on  r^iTi-ii  (luvi 
ami  lit  UtM  (iu<-e  u  .v<-ti',  i'>. 
riKlitM  uf  rartii'H  as  tu  nuilil,  •'•71  —37'^ 
layiiiFiil  \y  nxi'iver  to  jnrtii-N  iDlcniteil  iniiy  hi'  dirrftr 
a]iiioiiitiiii-iit  liy  rl■^^-ivl■^  pmilmtf  lit-:  SS4— 8SS.     " 
■  ■omtiiK'iit  1^,  oftfr "  r>  .   1.  .  . .  . 

i|iiBlifii'iitiuii  of,  I'l 
m<n\<-  of  ni'iilviiif;  fur,  /^ 
r<'iniii<rriilioii  of.  13I(! 
ilutirs,  laiii  -l;!]7 

KECORD, 

niil  County  Court  hmb  iinl  a  Court  of  l^vo^l,  2,  3 
ntuliitoty  Coiiiity  Cuurt  in  n  Court  of  Kit-onl.  i3 
Ti'i'tmling  of  |>rori'i'Jiiipi  in  Couuty  Courts,  25 

ill  ■-i>iii:]U''ivc,  Slid  Jui]),i'  cuiiiirjt  i^onttxlii't  it.  2:t 
fvrry  I'ourt  ofliur'tinl  ran  piuiisli  fommtpiupt.  47.     .v. 
nlU'i-alion  uf  mtiixbiiii  aclimi  (Hi  nliiiiiKiiurpartirt  Mon 
of,iuJj[UI(nt«,  ihi.     Sff  "  JVIHiSIEST," 
County  Cuurt  <ia  Innl  Court  iif  IVul-ale  is  Court  of  Itecm 


INDEX. 

RE-EXAMINATION 

of  witnesses,  470 — 471.     See  **  Witxesses." 

REFEREE.    See  "Scientific  Referee." 

REFERENCE.     See  "Arbitration."— "Submission." 

REFORMATION, 

of  agreements  for  sale  or  lease,  203,  204 

REGISTER  OF  BANKRUPTCIES  IN  THE  COUNTY  COURTS 
to  be  kept  by  comptroller,  1274 

entries  to  be  made  therein,  ib. 
to  be  open  for  searches,  1 275 

REGISTRAR, 

formerly  called  the  clerk,  74 

meaning  of  term  "registrar"  in  "County  Court  Rules,  1875,"  33 

no  longer  to  frame  forms  in  cases  not  provided  for  by  Coimty  Court 

forms,  35 
three  months'  notice  of  sittings  of  Court  to  be  afi^ed  in  registrar's  office, 

86 
days  on  which  registrar's  office  to  be  oi)en,  40.     See  "  Offices." 

on  what  days  to  attend  to  searches  and  make  payments  out  of  Court, 
41 
fee  for  making  return  to  certiorari  recoverable  by  registrar,  45,  46 
monies  arising  from  certain  penalties,  forfeitures,  and  fines  are  paid  to 
re^trar,  49 
in  aid  of  general  fund  of  Court,  49 
sealing  of  documents  by,  55 

registrar  to  order  in  what  newspapers  any  advertisements  to  be  inserted, 
55 
expense  of  same  to  be  previously  paid  to  him  by  party,    55 
in  absence  of  Judge,  registrar  may  order  what  i»arty  shall  have  conduct  of 

any  action  or  proceeding,  56 
registrar  may  abridge  or  enlarge  any  of  the  times  fixed  by  rules  for  doing 

anything,  56 
is  a  permanent  officer  of  County  Court,  58 
powers  under  "The  County  Court  Act,  1864,"  61 
registrar  to  note  the  fact  of  one  County  Court  Judge  acting  for  another, 

67 
if  registrar  jtmr^os(^^  close  his  office  against  treasurer,  latter  may  break  it 

open  to  get  at  Court  books,  71 
provision  as  to  appointment  of  registrar,  74 
to  be  called  by  that  name,  74 
by  whom  appointments  made,  74 
by  Judge,  76 

with  certain  rare  exceptions,  n.  (/:),  76 
qualification  for  registrarship,  76 
that  he  be  a  solicitor,  t6. 

effect  of  appointment  of  high  bailiff  to  registrarship,  75,  77 
registrar  not  to  have  more  than  one  appointment  as  such,  76 

compensation  to  those  who  became  registrars  before  this  provi- 
sion, 76 
two  registrars  may  be  ajipointcd  in  ijopulous  districts,  76 

in  future  such  apiwiutiiients  will  be  made  with  s^MJcial  leave,  77 
registrars  must  give  security,  77 

Treasury  instructions  as  to,  91 
provisions  for  uniting  offices  of  registrar  and  high  bailiff,  77 

appointment  of  high  bailiff  as  registrar  vacates  former  office,  ib. 
registrar  on  vacancy  may  be  appointed  high  bailiff,  ib. 

in  such  case  all  high  bailifiTs  powers  vested  in  registrar,  78 

Part  /.  mds  itrith  p,  73.3. 
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KEG  ISTRAB  -^(mtinuni. 

KmuneretiDii  of  re^stnr,  78 
fonnctl^  by  fee*,  78 
now  pud  bv  BtlAry,  79 

owupBtatiaDs  of  siUiy  of  n^stnr 


iated  bcEon  ISM.  71 


ifaffidtTiU,  83 


of  IhoBe  ■ppcHiileilaDce'l8W,  80,  81 
■Jditional  salur  of  ngiitiar  ■ppoiiitMl  Ugh  twliS^  SI 
out  of  what  fundi  nltfiei  jaid,  8t 
icfpsliar  lo  cue  tor  tea,  li. 
dotin  o(  S3 

gratrallj,  a, 

to  keep  office*  opra,  40,  II,  83 

to  kerp  certain  book^  83 

to  iuue  nunmoiuea,  82,  83 

and  wananla.  iA. 
lo  file  documeDts,  83 
to  ^vi-  notice  of  rejection 
to  take  care  of  securities,  S: 
to  prepBre  copies  of  (lonuncnts,  63 
to  uuert  MtTrrtiieiiient*  in  GauUe,  83 
to  render  acooanta  of  fee*  and  fmea,  83,  81.     Set  "  Accoryrs." 

Trcuu^  initmetioiu  n  to,  SB — 38 
to  inveat  baUnoea  in  huid,  84,  85 
to  sign  ID  hi*  own  hsndwiitiii^  si]  official  conunnnkatioDs  to 

uitj,  es 

to  five  [leraoDiiI  rapervi^on  to  working  of  his  dvputment,  88 
rule  catting  upon  registrar  tn  do  his  duty,  IM — 171 
Tr«*sary  instnictirau  u  to  regiilnr'*  disbunemeiils,  88 
eitortiOD  uid  miscondurt  bj  itgistru^,  how  punished,  97,  113 
rvgifltrsrs  scting  ax  Boliciton  or  agents  incur  penalties,  U7,  112 
punishment  for  taking  fees  other  tiuin  tfaoee  allowed,  a',  113 
no  notion  against  Fsgistrar  for  omitsioD  to  comply  with  dinetUnu  in 

of  prsiticp  whens  no  duty,  97 
when  entitled  to  notice  before  action,  87 
remoTsJ  of  rtgistnui,  97  — 98 
deputy  registrars,  98.     Sre  "  Dufltv." 
lemporarj  regiatiats.  where  registnjsbip  vacant,  98 — 99 

o  keep  roll  or  book  for  tdgnstiires  of  solicitors,  110.     Sa  "  I 


INDEX. 

REGISTRATION.    See  **RKf;i8TiiATiox  of  Judgment." 

of  bills  of  sale,  60«— 615.     See  **  Execution."— "Bills  of  Sale." 
of  special  resolution  for  liquidation  by  arrangement,  1 440 
ap])eal  if  registrar  refuse  to  register  resolution,  1441 
registration  of  resolution  conclusive  evidence  that  terms  of  '*  Bank- 
ruptcy Act,  1869,"  have  been  complied  with,  1441 — 1442 
who  may  show  cause  against  a  registered  resolution,  1442 
resolution  appointing  new  trustee  in  liquidation  to  be  registered,  1444 
oi  extraordinary  resolution  accepting  composition,  1455 — 1456 

before  registration  it  must  be  confirmed  at  second  general  meeting  of 

creditors,  1455 
practice  on  registration,  ib, 
effect  of  registration,  1455—1456 
creditors  bound  thereby,  1456 
debtor  freed,  ib, 
more  than  one  extraordinary  resolution  may  be  registered,  ih. 

REGISTRATION  OF  JUDGMENT, 
general  provision  as  to,  586 — 587 

provision  for  registration  of  judgment  of  City  of  London  Court,  587 
establishment  of  registry,  ib, 
fee  on  search,  ih, 

removal  of  judgment  from  register  on  its  satisfaction,  ih. 
of  judgments  in  Admiralty,  781 

REGISTRY  OF  JUDGMENTS.    See  '*  Registration  of  Judgment." 
Treasury  instructions  as  to,  90,  91,  489 

REJECTION 

of  evidence,  ground  for  new  trial,  529 

of  evidence  by  Judge,  ground  of  appeal,  550 

REJECTION  OF  PROOFS, 

by  trustee  in  bankruptcy,  1367 — 1858 

in  cases  of  liquidation  by  arrangement,  1447 

RELATING  BACK 

of  bankruptcy,  1329—1330 

RELEASE  OF  TRUSTEE  IN  BANKRUPTCY, 
application  for,  1388 

proceedings  at  meeting  for  release  of,  1388 — 1389 
proceedings  on  application  for,  1389 
effect  of  release  of,  1389—1390 

REM, 

Admiralty  proceedings  in,  764 — 765 

REMITTED  ACTION.    iSijg  "Derivath^  Juiusdiction." 

where  action  is  transferred  altogether  to  the  County  Court,  701 — 714 

all  actions  can  now  be  transferred  from  High  Court  to  County  Court, 

702 
particular  enactments  conferring  special  power  of  transfer  in  particular 
cases,  702—709 
(1.)  actions  of  contract  in  which  liquidated  damages  not  exceeding 
£bO  are  claimed,  702—704 
enactment  on  the  subject  is  30  &  31  Vict.  c.  142,  s.  7, 
702—703 
applies  only  in  action  of  contract,  703 
and  where  claim  not  over  £50,  ih, 
by  whom  application  for  transfer  can  be  made,  704 
when  application  to  be  made,  ib, 
to  whom  application  for  transfer  to  be  made,  ih. 

Part  I.  ends  uiUi  p.  783. 
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REMITTED  ACTIOK-«)ii//nwrt/. 

how  application  to  b«  made,  704 
when  an  order  for  transfer  will  be  made,  ib. 
order  for  transfer  cannot  be  conditional,  t6. 
(2.)  actions  of  forty  the  plaintiff  in  which  has  no  visible  means 
of  paying  costs,   may  be    transferred  to  County  Court, 
under  30  k  31  Vict  c.  142,  a,  10,  705—707 
to  what  cases  this  enactment  applies,  705 — 706 
by  whom  and  when  an  application  can  be  made,  706 
how  application  to  be  made,  ib. 
to  whom  application  to  be  made,  ib. 
hearing  of  application,  ib. 
order  on  application,  ih. 
effect  of,  706—707 
appeal  from  order,  707 

affidavits  on  appeal,  ih. 
(3.)  actions  in  the  Chancery  Division  may  be  transferred  to  the 
County  Court  under  sect  8  of  80  &  31  Vict  c.  142,  s,  8. 
707—709 
to  what  cases  this  enactment  applies,  708 
to  what  Court  transfer  can  be  made,  ib. 
transfer  may  be  made  by  Judge  mero  viotu^  ih, 
by  whom  application  for  transfer  may  be  made,  708 — 709 
when  application  may  be  made,  709 
to  whom,  ib. 
how,  ib. 
appeal,  ih. 
effect  of  order  for  transfer,  709—710 
as  regards  the  High  Court,  ih. 
as  regards  the  Coimty  Court,  710 

plaintiff  can  be  compelled  to  proceed  with  action  after  onler  for 
transfer,  ib. 
proceedings  after  order  for  transfer,  710 — 713 
by  pkmtiff,  710—711 

must  lodge  with  Coimty  Court  order  of  transfer,  original 
writ  in  action  and  also  particulars,  ih. 

fonus  of  statement**  of  causes  of  action,  711 
by  registrar,  ih. 

to  give  notice  of  trial,  ifi. 
by  defendant,  711-712 

payment  into  Court,  712 
defences  under  Lord  Campbell's  Act,  ih. 
form  of  notice  of  defence,  712 
fee  on  payment  into  Court  under  l^rd  Campbell's  .Act, 

712—713 
plaintiff  may  accept  sum  so  |Miid  in,  713 
forms  and  practice  on  acceptance,  ih. 
interlocutory  proceedings,  713 
))rei)arations  for  trial,  w. 
trial  and  judgment,  713 — 714 
new  trial,  714 
appeal,  ib. 
costs,  ih. 
execution,  ih. 
where  issues  stint  for  frial  from  the  High  Court  to  the  County  Court,  715— 
720.     ^SV^*  **REMinEi)  Insue." 

REMITTED  ISSUE.     Sec  "Remitted  AmoN." 

from  Hi^h  Court  for  trial  in  County  Court,  715 — 720 
jurisdiction  to  order  issues  pending  in  High  Court  to  be  tried  in  a  Countr 
Court,  confirmed  by  19  &  20  Vict.  c.  108,  s.  26,  715—716 

Part  I.  ends  irifh  p.  738. 
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REMITTED  IS&VE-continucd, 

this  enactment  applies  to  actions  of  contract  only,  716 

by  whom  application  to  order  trial  in  County  Court  can  be  made,  ib. 

When  the  application  can  be  made,  716 — 717 

afl€r  issue  joined,  ib. 
hearing  of  application,  717 

effect  of  order  directing  trial  of  issues  in  the  County  Court,  ib. 
plaintiff  must  lodge  order  for  trial  and  issue  to  be  tried  with  registrar  of 

County  Court,  ih. 
notice  of  day  of  trial  of  issue,  ib, 

form  of  notice,  ib. 
proceedings  after  order  for  trial  of  issue  in  the  County  Court,  717 — 720 
obtaining  a  jury,  717 — 718 
trial,  718 

power  of  Judge  to  amend  the  issue  sent  for  trial,  ib. 
costs,  718—719 
certificate  of  result  of  trial,  719 

fonn  of  certificate,  ib. 
appeal  and  new  trial,  ib. 

at  what  time  new  trial  must  bo  moved  for,  ib. 
materials  on  the  motion,  ib. 
costs  and  execution,  719 — 720 

REMOVAL 

of  Judges,  66 

from  one  district  to  another,  ib. 
of  deputy  Judges,  67,  68 
of  registrars,  97 — 98 
of  high  bailiffs,  97,  107 
of  actions  from  the  County  Court  into  High  Court,  171 — 182 

in  case  of  action  of  replevin,  730.  See  **  Transfer/' — "  Certiorari." 
of  action  from  High  Court  to  the  County  Court,  701 — 714.     See  **  Re- 
mitted Action.'* 
of  action  to  County  Court  for  trial  only  and  not  for  all  purposes,  715 — 720. 

See  **  Remitted  Issue." 
of  judgments,  653—654.     See  *•  REMOVAfi  of  Judgment." 

REMOVAL  OF  ACTIONS  INTO  HIGH  COURT.    See  "Certiorari." 
general  power  to  remove  actions  from  County  Court,  171 

action  of  replevin  may  be  removed  to  High  Court,  730 
modes  of  doing  so,  ib. 

(I.)  hy  writ  of  certiorari,  172 — 179.    Sec  "Certiorari.'* 
(II.)  by  order  of  the  High  Court  under  "The  County  Courts  Equit- 
able Jurisdiction  Acts,"  178—180 
in  what  cases  the  order  will  be  made,  179 

not  dependent  on  amouiU,  ib. 
how  application  is  made,  ib. 
how  the  order  is  obeyed,  ib.  180 

(III.)  by  order  of    the  County   Court  under  "The  County  Courts 
Equitable  Jurisdiction  Act,"  180—182 
when  County  Court  should  itself  order  the  removal,  180 
when  it  should  instead  dismiss  the  case  for  want  of  jurisdiction, 

ib. 
how  order  made,  181 

at  request  of  parties,  ib. 
by  Judge  7notu  projyrio,  ib. 

then  within  what  time,  ib. 
on  the  representation  of  registrar,  ib. 
effect  of  order  of  transfer,  181 — 182 
proceedings  after  such  order,  182 

Part  I.  ends  itrith       738. 
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Ot  treaminr,  H.     fire  -TrEAsvrEk.  ' 

ofreeiatrar,  78,  79,  80,  81,     A>c  "  Beois 

oi-a&tn,  UO 

Treasury  Instmetions  ns  lo  salaries,  93 

of  drjiuty  rejtistrars,  99 

of  hiRh  bailiffs,  102— 105 

ofsnb-baiUffs,  lOS 

of  couDscl  aud  wlicitors,  110 

counsel  cannot  recover  r«s,  ih. 

BOlii'itore  can,  ib. 
of  regirtrara  of  County  Courtit  in  Admiral 
of  assessors  in  Admiralty  actions,  743 — 1 
of  officers  of  Courts  of  Survej-,  820—823 
of  registrars  in  bankruptcy  eesus,  1271 
of  aduiiniatratora  and  r(     ' '-  — ■— ' 


in  arrear  to  be  jiatd  before  sale  or  remova 

—619 
rental  value  of  property  delermini^  whet 

in  ejectment,  678 
action  for  recovery  of  Bmall  tcnemeDls,  fc 

Set  "Small  Tbsemests." 
in  action  for  recovery  of  possession  whers 

mined  by  notice,  plaintiff  may  claim  fi 
claim  for  rent  may  be  joined  with  claim 

B89,  692 
unlawful  distreHs  for,  usually  gives  rise  ti 

"Kbplevik." 
proof  in  respect  of,  whan  bankruptcy  occ 

ment,  1353 

REPLBQIARI  FACIAS, 

goods,  kc,  formerly  replevied  by,  723 — I 
sheriff  eventually  enabled  to   r«i 
"Kbplbvik." 


INDEX. 

REPLEVIN— «m/mM<rrf. 

by  whom  replevin  may  bo  had  generally,  723 

case  of  joint  owners,  ib, 
against  whom  replevin  may  be  had,  ib. 
by  whom  replevin  granted,  723 — 724 
formerly  by  the  sheriff,  ib, 
but  now  by  registrar  of  County  Court,  724 
when  action  of  replevin  to  be  commenced,  724 — 725 
either  in  Superior  Court,  724 
or  in  County  Court,  724—725 
proceedings  introduced  by  19  &  20  Vict.  c.  108,  s.  65  and  s.  66,  made 
applicable  to  all  cases  of  replevin  by  "Common  Law  Procedure 
Act,  1860,"  725 
application  to  replevy,  ib. 
security  required,  ib. 
how  given,  ib. 

by  deposit  of  money,  725—726 
by  bond,  726—727 
fonn  of,  ib. 
fee  on,  t6. 
execution  of,  ib. 
issue  of  warrant  to  replevy,  727 

fee  on  warrant,  ib. 
delivery  of  goods  under  replevin,  ib. 

how  conditions  of  security  given  by  replevisor  complied  with,  727 — 
728 
what  is  prosecuting  **  wUh  effect,**  727 
what  is  prosecuting  **tpUhoiU  delay,"  727 — 728 
County  Court  actions  of,  728—733 

when  action  of  replevin  should  be  brought  in  County  Court,  728 

parties  to  such  action,  ib. 

joinder  of  causes  of  action,  728 — 729 

in  what  district  action  must  be  brought,  729 

proceedings  to  commence  action,  ib. 

fee  on  plaint,  730 
particulars  on  plaint,  729 

form  of  particulars,  729—730 
defendant  may  remove  action  into  High  Court  by  certiorari,  730 
interlocutory  proceedings,  731 
preparations  for  trial,  ib, 
trial,  ib, 

plaintiff's  proof,  731—732 
defendant's  proof,  732 
verdict,  ib. 

for  plaintiff,  ib. 
for  defendant,  732—733 
costs,  733 

form  of  judgment  for  defendant,  ib, 
new  trials,  ib, 
appeals,  iL 

REPLEVIN  BOND.     See  "Replevin." 

now  always  granted  by  registrar  of  County  Court,  724 

notice  of  proposed  sureties  to  be  given  to  registrar  by  obligor,  726 

notice  by  registrar  to  person  against  whom  replevin  sought  to  be  obtained, 

726 
form  of,  ib. 
how  conditioned,  ib. 
fee  on  bond,  ib. 
execution  of,  726—727 
mode  of  complying  with  conditions  of  replevin  bond,  727 — 728 

Pari  L  ends  ioith  p,  733. 
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REPUTED  OWNERSHIP, 

goods  and  chattels  of  which  baukrupt  repated  o^riier,  with  consent 
permission  of  true  owner,  are  divisible  amougst  his  creditors,  1331 

REQUESTS,  COURTS  OF, 
when  established,  9 

did  not  altogether  supersede  old  County  Courts,  ib. 
distinguishable  from  Court  of  Rwjuest  of  King  in  person,  abolished  tei 

Car.  I.,  ib. 
juristliotion  of,  ib. 
abolition  of,  ib. 

RESIDENCE, 

as  a  general  rule  a  jwrson's  (UrdVnvg  is  where  he  has  his  pcrmaHtnt  it 
deuce,  265 

RESIDUARY  DEVISEE 

may  have  decree  for  administration  without  serving  co-residuary  devia 

RESIDUARY  LElJATEK, 

without  serving  remaining  ones  may  have  decree  for  administration,  232 

RESOLUTION.      AVr  "Extiiaoumnary    Resolutiox."—**  Special    Remu 


TION." 


by  creditors,  after  County  Court  Judge  has  certified  in  regard  to  tran>fer 

bankrupt(ry  proceedings,  1277—1278 
definition  of  oidinary  resolution,  1343 
when  not  otherwise  prescribed  by  Court,  an  ordinary  resolution  iii,  scmU 

intended,  1344 
apiwintment  of  committee  of  inspection  by  1346.     >SV-<  "Committee  o 

IXSI'RCTION." 

api>ointnient  of  trustee  in  banknii)tcy  by,  1359  r/  »'q.     See  •*  Tru.sTEE  i 

Bankkuitcy." 
certified  copy  of  every  resolution  passed  at  a  meeting  of  cn*ditors  to  l»e  sen 

by  registmr  to  trustee,  1401 — 1402 
may  Im*  passed  giving  tnistee  in  iMinkniiitcy  directions,  1380,  1402 
ri'gistmtion  of.     «S'cc  **  liKi;!>TKATioN." 

RESPONDENTS, 

giving  of  sei.'urity  on  appeal  may  be  waived  by  act  of,   559,   5t>n.     .V- 

"Api'Kai,." 
act  of,  cunnot  dispense  with  certain  statutory  requirements  as  to  appeals,  T.Ol 
special  case  on  anpeal  to  be  submitted  to,  5(^2 
death  of,  Ix'fore  licaring  of  appeal,  5G6 
joinder  of  several,  in  s4inio  Ivanknijjtcv  i>etition,  12S3 
I>etition  in  bankniptcy  may  be  dismissed  against  one  or  more  of  s«'verjl 

//i.,  1327 
on  apjwal  in  bankruptcy,  whrre  thrre  are  scimmte  re.spon<K'nts  with  s<|i!*' 

rate  interests,  a  sepanite  deposit  to  be  made  as  to  evrry  onr  of  tl«ic 

1421 

RESTRAINT  OF  LEGAL  PROCEEDINdS, 

after  presentation  of  bankruptcy  petition,  1313 — 1314 

after  presentation  of  petition  for  licpiidation  or  comiwsition,  142S 

RETURN 

of  warrant  of  execution,  622 — 623.     Sec  **  Executiox. '* 
of  judgment  summons,  629—630 
of  summons  in  ejectment,  680 

Part  /.  aula  with  p,  733. 
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RETURN  DAY, 

meaning  of  term  in  "  County  Court  Rules,  1875,"  33 

REVIEW 

of  taxation,  584 

REVOCATION 

of  submission  to  arbitration  now  forbidden,  506 

RIGHTS, 

provision  in  Judicature  Act  as  to  legal  rights,  152 

"  RIVERS  POLLUTION  ACT,  1876  " 
interpretation  clause,  1236 — 1237 
saving  clauses,  1237 
scone  of,  1237—1238 
pronibitions  imposed  by,  1338 — 1243 
jurisdiction  of  County  Court  under,  1243—1245 
proceedings  under,  1246 — 1247 
appeal  against  order  of  Comity  Court  under  the  Act,  1247 — 1248 

ROLL, 

solicitors  to  sign  roll  before  appearing  for  any  one  in  County  Court,  110 
fact  of  production  of  certihcate  by  solicitor  to  be  notified  on  roll,  ib, 

ROYAL  FAMILY, 

members  of,  suing  and  being  sued,  207 

RULE  NISI, 

for  a  prohibition  or  certioran,  164 

may  operate  as  a  stay  of  proceedings,  ib. 
service  of,  ib. 
hearing  of,  ib. 
for  a  rule  calling  upon  Count}'  Court  officer  to  do  his  duty,  166,  170 — 171 
(oT  &  certiorari^  175.     Sec  "Certiokaui," 
for  an  appeal,  576 
service  of,  ib. 

RULE  REQUIRING  COUNTY  COURT  OFFICER  TO   DO  HIS  DUTY, 
substituted  for  inandamus,  166 

in  what  cases  an  order  will  be  made  under  section  43  of  "  The  County 
Court  Act,  1856,"  167 

where  jurisdiction  has  been  improperly  dtclined,  ib. 

where  Judge  improperly  refuses  to  sign  case  on  appeal,  ib, 
in  what  cases  an  order  will  not  be  granted,  168 

not  unless  County  Court  has  refused  to  exercise  its  jurisdiction,  ib. 

wrong  decision  as  to  absence  of  jurisdiction  no  ground,  il>. 

nor  when  plaintiff  has  elected  to  be  nonsuited,  ib. 

a  review  oi  taxation  will  not  be  thus  compelled,  ib. 

nor  will  the  Judge  be  directed  how  he  is  to  exercise  powers  vested  in 
him,  ib. 

nor  after  he  has  already  adjudicated,  169 

rule  calling  upon  Judge  to  furnish  copy  of  his  notes  refused,  ib. 
query,  whether  costs  in  County  Court  can  be  dealt  with  on  proceedings 

requiring  officer  to  do  his  duty,  169 
by  whom  application  to  be  made,  ib. 
against  whom  an  order  should  be  obtained,  ib, 
when  the  application  should  be  made,  170 
where  the  application  should  be  made,  ib. 

to  be  issued  only  by  Divisional  Court,  ib. 

if  application  refused  it  can  be  renewed  on  fresh  grounds  only,  ib. 

Part  I.  ends  with  p,  733. 
127 


ECLE   RBinaiS'';    COCN'TT  COr.'ET  OFRCEE   T.    t»   HE  IXTTT- 


i^rjiuoUiiti^  fnno'Lt  0>:2:t  Coir  rzlri  i:ii   -.i 
J-hli-.axaiK  \'.a.  Vi 

pniVfiu  nl«i  uisilI'iJ.  k>. 

*Iv>n  ritl*  of  niei.  i^-. 

'"  Til*  OmniT  i.iy;:;  Kiil«^  !•"(,"  ii. 

why  ijtiiwl,  .'.. 

than  I:;!-:  ac-l  laAt  of  <:i:^:i->n.  32 

|iaKi«9  '.aaD>:  •luMt  Jnlzc  v>  'Lircgvi  -jc 

•h»n  o-.;'«c!:i3  u  ',••  firm  ^L/^U  i-:  Uil-^^  3 

prii:;:';*  ir.  ■.^vrt  n;:  ■•ifreMly  pr>Til«l  tir,  ^ 

■^omm-in  L»w  f-iWif  if  GiiQcyConria  crtsiu.'!  ral»s 

in  Adminltv,  735— 73:> 
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INDEX. 

SALVAGl&'-eontinued, 

is  this  jurisdiction  limited  to  County  Courts  in  Admiralty, 
800 
what  is  a  **  dispute  "  as  to  salvage,  800 — 801 
how  amount  in  dispute  is  measured,  801 
jurisdiction  is  concurrent,  ih. 
disputes  as  to  distribiUion  of  salvage,  801 — 802 

may  be  settled  by  County  Court  having  Admiralty  jurisdic- 
tion, ib. 
proceedings  in  claims  to  salvage  under  the  Merchant  Shipping 
Acts,  802—812 
the  parties  to  salvage  proceedings,  802 
in  what  district  salvage  proceedings  must  be  taken,  803 
mode  of  commencing  proceedings,  803 — 805 
form  of  summons,  804,  n.  {b) 
form  of  petition,  805,  n.  {e) 
fees,  806 
hearing,  806—808 

jury  cannot  be  summoned,  806 
assessora  may  be  summoned,  806 — 807 

remuneration  of,  807 
iwwer  to  administer  oaths  and  call  for  documents,  807 — 

808 
costs,  808 
form  of  judgment,  808,  n.  (h) 
appeal,  809 

practice  on,  tA. 
enforcement  of  orders  as  to  salvage,  809 — 812 
apportionment  of  salvage,  810 
manner  of  enforcing  payment  of  salvage,  810 — 811 
power  of  receiver  to  sell  property  salved  in  cases  of 
non-payment,  811 — 812 
SAMPLES, 

order  for,  how  obtained,  408  U  seq.    Sec  "Inteulocutohy  Pkoceedings." 

SATISFACTION  OF  JUDGMENT. 

mode  of  satisfying  judgments,  whether  ordinary  or  special,  662 — 664 
(1.)  satisfaction  of  an  ordinary  judgment,  662 — 664 

either  of  instalments  or  oi  total  amount  due,  662 
in  any  case  payment  to  be  into  Court  and  not  to  the  party,  tft. 
how  payment  into  Court  made,  663 

receii)t  given  to  party  paying  in,  ib. 
notice  to  plaintiff  of  payment  into  Court,  ib, 
payment  out  to  j)laintiff,  ib. 

when  plaintiff  entitled  to,  ib. 

not  pending  application  for  new  trial,  ib, 
how  payment  obtamed,  663 — 664 
(2.)  satisfaction  of  special  judgments,  664 

SAVINGS'  BANK, 

pa}Tnent  of  funds  into,  513 

transmission  of  savings'  bank  book  to  Postmaster-General,  ib. 

mode  of  withdrawing  moneys  from,  ib. 

SCALE  OF  ALLOWANCE  TO  WITNESSES.     Sec  "Witnesses." 

SCALE  OF  COSTS. 

certificate  or  order  for  costs  does  not  alter  the  scale  on  wldch  costs  are  to 

be  taxed,  146 
when  higher  and  lower  scale  respectively  apjilicable,  483,  581 

direction  as  to  taxation  at  foot  of  scalas  of  costs,  581 
in  actions  under  £20,  scale  laid  down  includes  all  costs,  579 

Part  I,  ends  with  p.  733. 
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1  SCALE  OF  COSTS-coH/iNiKd. 


applies  between  solicitor  an<l  client  and  party  and  party,  579 
the  scale  itself,  Appendix  III. 
power  to  frame  scales  of  costs,  579 — 581.      Sck  **  Taxation  axp  Bi 

covEKY  OK  Costs." 
in  actions  of  eji^ctment  costs  may  by  order  be  allowed  on  scale  f  jr  actioi 

al>ove  £20,  <)8($ 
in  actions  transferred  from  High  Court  to  a  County  Court,  714 
in  cause  remitted  to  County  Court /ar  trial  only,  719 — 720 

SCIENTIFIC  REFEREE, 

Board  of  Trade  may  refer  appeal  as  to  detention  of  ship  to,  in  certtii 
cases,  834 

SCIENTIFIC  WITNESS 

allowed  to  give  his  opinion  in  evidence,  464 

SCIRE  FACIAS, 

fonn  of  summons,  in  nature  of,  against  representatives  of  deceased  d 
fendaut  in  ejectment,  687 

SCOTLAND, 

onler  for  examination  of  j>erson  in,  1319 

enforcement  in  England,  of  orders  and  warrants  made  by  Scotch  Bsn 

niptey  Courts,  1268 
enforcement  in  Scotland,  of  orders  and  warrants  of  English   Bankrupt 

Courts,  /V*. 

SEA, 

damages  by  collision  at,  155 

jirovlsion  in  "Judicature  Act"  as  to,  ib, 
applies  to  County  Courts,  ih. 
legacies  to  persons  beyond  sea  may  be  paid  into  Court,  520 — 522 

SEAL. 

County  Court  seal,  54 
County  Court  pnx-es«  to  be  under,  54 
documents  to  Ik;  sealed  with  Court  Keal,  55 

corporation  aggregate  sues  and  defends  by  attorney  appointed  under  i 
coniinou  seal,  230 

liable  only  on  contracts  under  its  common  seal  and  which  are  n( 
nftra  vi're.s,  230—231 
every  Court  with  Imukruptcy  jurisdiction  to  have  a  seal,  12C4 — 1265 

SEAMEN. 

compensation  to  seamen  detained  on  shore  as  witnesses,  431 

SEARCHES, 

days  lor  making,  41 

SECONDARY  EVIDENCE.    ,Sr*v  **  Documents." 

of  written  documents  may  sometimes  be  given,  442,  4C5 

SECURED  CREDITORS, 

proviso  as  to  in  B.  A.  1869,  1337 

voting  bv,  1342—1343 

definition  of  in  **  Bankruptcy  Act,  1869,"  1343 

proof  bv,  1354—1355,  1433 


SECURED  DEBT, 

proof  of,  1354—1356 


k. 


Tdrl  L  cuh  with  p»  733. 


INDEX. 

SECURITIES, 

may  be  taken  in  execution,  603 
enactment  on  this  subject,  ib. 

SECURITY, 

treasurer  required  to  give,  70 
registrars  retjuired  to  give,  77 
registrar  to  take  care  of  securities,  83 

Treasury  instructions  as  to  security  by  registrars  and  liigli  bailiffs,  91 
security  to  be  given  by  high  bailins,  100,  111 
security  to  be  given  by  certain  County  Court  officers,  111 
security  by  bond  now  discharged,  ib. 
by  satisfaction,  ib, 
by  change  of  duties  of  office,  ib, 
security  for  costs  where  certiorari  applied  for,  172,  173 

where  the  action  sought  to  be  removed  is  for  less  tlian  £5,  172 
where  it  is  for  more  tlian  £5,  173 
security  for  costs  where  equitable  action  is  removed  by  order  of  High 

Court,  179 
security  for  costs  by  married  woman  who  obtains  leave  to  sue  or  defend 

without  next  friend,  224 
if  plaintiff  resident  out  of  England  or  Wales,  and  his  solicitor  will  not  give 
undertaking  for  him,  he  must  give  security  for  costs  before  plaint  can  be 
entered,  281—282 
to  be  given  by  defendant  who  gives  notice  to  defeat  jurisdiction  of  County 

Court,  318 
receiver  must  give,  871.     See  "  Receivkk.'* 
general  provisions  in  force  as  to,  378 — 379 
how  security  given,  378 

generally  by  bond  or  by  deposit  of  money,  ib, 
j)ractice  on  giving  sccuritj*,  379 
security  by  bond,  ib. 

affidavit  of  sufficiency,  ib, 
execution  of  bond,  ib. 
})ond  to  be  deposited,  ib. 
officers  not  to  be  sureties,  ib. 
relief  of  sureties,  ib. 
dei)osit  in  lieu  of  bond,  ib, 

money  deposited  as  security  may  afterwards  be  paid  out, 
ib. 
regulations  as  so  security  in  particular  instances,  380 — 381 
security  for  particular  acts,  380 
security  for  costs  of  action,  380 — 381 

in  what  cases  security  for  general  costs  of  action  obtainable,  ib, 
(1.)  where  plaintiff  resident  out  of  England,  ib, 
(2.)  where  defendant's  residence  twenty  miles  distant,  ib. 

what  requisites  defendant  must  comply  with  who 
wishes  to  obtain  security,  ib. 
when  application  must  be  made,  381 
affidavit  in  support,  ib. 

if  not  sufficient  registrar  gives    de* 
fendant  notice,  ib, 
form  of  notice,  ib. 
if  sufficient  registrar  gives   plaintiff 
notice  to  make  deposit,  ib. 
•  notice  to  defendant  of  result  of 

application,  381 
form  of  notice,  ib. 
creditor  holding  security  to  produce  same,  517.  See  **  Special  Judgment.*' 
security  on  appeal  by  case,  556 — 560.     See  **  Appeal." 
on  security  given,  registrar  may  stay  execution  or  judgment  by  default  in 
action  under  <*  Bills  of  Exchange  Act,"  673 

PUH  L  ends  toith  p.  733. 
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SECURITY— <*>/»//m.€./. 

when  sofurity  will  be  rchjuired  from  defendant  in  action  on  bill  c 
cxoliaUfC't  <i'5 

if  plaintill  iti  Hcti«ju  of  tort  has  no  visible  means  of  paWng  costs,  an«l  doe: 
nut  pve  full  seourity,  the  iiction  will  lie  trinsferred  from  liigh  Court  t4 
Countv  Court,  704—705.     S'X  "Ukmitteii  Actiox." 

si'curitv  from  a]»i»!itaut  in  n']»levin,  7*25  ci  seq.     ikt'  **  Replevin." 

in  Kiutrui»try  prvKVLtlings,  1317 — 1318 

SEDUCTION, 

action  f«»r,  «Mnnot  W  brought  in  County  Court,  1S5,  1&6,  197 

SEPARATE  PROPEIITV, 

nitirried  w«iiniui  niav  sue  for  the  n^over^*  of,  2*21 

what  id  sfpuratc  proiK-rty  within  33  A:  34  Vi«t.  cap.  D3,  s.  11,  ih. 

SEQUESTRATION 

of  ecclesiastical  Ix'neficc  by  trustt."tf  in  bankrui>tc\',  1377 — 1378 

SERVANT, 

infant  may  sue  for  work  aa  a  scr\'ant,  as  if  of  full  a^*,  220 

SERVICE.     .v-*TiiocEs-.' 
]iroof  of,  25 

what  davs  scr^'ice  cannot  be  made,  41 
of  false  or  forgeil  process,  54 
of  process,  55 

by  whom  effected  usually,  55,  101,  lOS 

ori<nnating  process,  by  whom  served,  55 

SiTvii-e  of  inter  hhutory  process,  55 
when  M.*r\'iee  may  l)e  on  sidicitor  instead  of  on  l^rty,  109 

])iattice  on  Si-rvice  by  solicitor,  ih, 
servieu  of  rule  um^  or  summons  for  prohibition  or  errtwrnn\  1G4 
ser>'iee  of  writ  of  c  rtiorari^  177.     See  **Certiouari." 
8er\'iee  of  onlinary  summons,  289 — 298.     See  "Simmons." 
siTvice  of  summons  on  witness,  430 

how  jirovtHl,  431 
service  of  warrant  to  bring  up  a  witness  in  eusto<ly,  43'J 
MTvirr  of  jud;;meiit,  4SS— 4.Si».     S"  **,U'Ik;mknt." 
of  priMMTilinj^s  uudrr  sperial  jmlgments,  512 
of  judnnirnl  suniinons.  ♦'•'Jo 
ol'onbT  tt>  which  oIhhUiiuc  nijuired,  COS 
of  j^arni.shee  summons,  G4,S 
of  interpleader  ^UTnmons,  tljS 

on  hi^h  kdlitr,  of  noti«e  of«laim  to  dama»;es  by  oxecution  crelitor,  ♦)59 
of  summons  under  *'  Uills  of  Exehange  Act,  1855,"  671— 1)72.   .V-/.  '*  Bii.L? 

OK    EX(HANt;K." 

of  summons  in  ej.M-tment,  tiSO.     »SV#-  "  E.TErTMENT." 

of  summons  in  action  for  recovery  of  smidl  tenements,  C93.  i^i:  **Smali 
Tknkmi:m.>." 

SET-OFF, 

when  reductitui  of  claim  exoii'ding  1*50  by  set-off  will  bring  ca<i-^  witliiu 

County  Court  jurisdiction.  188,  189 
provisitin  for  taxation  on  highrr  scale  if  set-oil' alleged,  5S1 — 5>2 
difference  between  it  and  cuunter-claim,  321,  329 
right  to  rely  on  has  long  exist»'tl,  321 

but  set-otr,  whether  it  sound  in  damages  or  not,  is  nowfjooil,  ih. 
form  of  notit^e  of,  //'. 

].articulars  of  set-otf  must  be  given  by  defend;mt,  Ih, 
defendant  need  not  rely  (m  set-off,  321 — 322 
previous  informal  notice  of  set-off  given  by  defendant  does  not  bar  subse- 

ouent  action,  322 
\u  bankruptcy,  1352 
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SHERIFF, 

eventually  became  president  of  old  County  Court,  3 

but  was  not  the  Judge,  4 
formerly  two  sheriffs  of  (Sty  of  London  had  each  a  Court  of  Record  under 
them,  17 
to  which  district  Judges  were  attached,  17 
but  latterly  one  Judge  acted  for  both,  18 
election  of,  in  County  Court,  5 
view  of  frankpledge  where  held  by,  5 
replevin  formerly  granted  bv,  723 — 724.     S€4i  "Replevin." 
but  now  by  registrar  of  County  Court,  724 

SHERIFFS'  COURT.     Sec  **  City  of  Londox  Couht." 
had  civil  jurisdiction  in  City  of  London,  17 
before  whom  held,  ih. 
was  not  a  County  Court,  //». 
jurisdiction  of,  ib, 
j>rocedure  of,  ih. 
appeal  from,  ih. 

latterly  one  Judge  acted  for  two  Sheriffs'  Courts,  18 
now  assimilated  to  a  County  Court,  ib, 

SHIP.    ^c«  "FoKEiuN  Vksskl." 

service  of  sunimons  on  board  ship,  292 

dumb  barge  is  not,  756 

damage  to,  whether  caused  by  collision  or  otherwise,  756 — 757 

jurisdiction  of  County  Court,  i/». 
claims  out  of  any  agreement  in  relation  to  use  or  hire  of,  and  the  carriage 

of  goods  in,  757 
detention  of,  827  d  srq.    See  "Survey,  Couiits  of." 

SIGNING  JUDGMENT. 

mode  of  signing  judgment  by  default,  310 

by  confession,  313 
by  agreement,  315 

SITTINGS  IN  ADMIRALTY, 
time  of,  739 
place  of,  739—740 

if  special  sitting  required,  jtraxlpc  to  be  delivered  with  plaint,  767 — 768 
form  of,  768 

SITTINGS  OF  COURT, 

of  ancient  County  Court,  4 
where  held,  ih. 

sometimes  in  church,  ih. 
of  statutory  County  Courts,  35 
as  to  time  of  sittings,  ih. 

provision  for  closing  Court  in  September,  36 
notice  of  Court  days  to  bo  given,  ih. 
rules  as  to  sittings  of  Court,  ih, 
as  to  phi<:r  of  sittings,  37 

"The  County  Ctmrts  building  Aet,  1870,"  ib. 
town  halls,  &c.,  to  be  used  fur  sittings  of  County  Courts,  38,  39 
expenses  connected  with  holding  Courts,  39 
in  Chaml>ers,  i7>.,  344 — 347 
registrar  usually  at  sitting  of  Court  calls  over  list,  444 

and  dispostjs  of  cases  where  defendant  d<M)s  not  a]>|H'ar,  ih, 
or  where  defendant  admits  the  debt,  445 

Part  I,  cTids  icif-h  p.  733. 
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SLANDER. 

liability  of  County  Court  Judge  for,  63 

actiou  for,  CHimot  be  brought  in  County  Court,  185,  196 

whethtT  this  includen  **  slander  of  title,"  197 
demand  in  slander  should  be  made  Ix^forc  action,  247 — 248 
action  for  .slander  may  Ix*  transferred  from  High  Court  to  a  County  Coart, 
712.     <JsSr/T  ** Kemitikd  A(TH)N." 

defenc'.a  under  Ixaxl  CampbeU's  Acts  in  slander,  712 — 713 

SMALL  ESTATF^i, 

jurisdiction  and  i>ra«'tice  of  County  Court  as  to  obtaining  grantii  ofadniinls* 
tration  to,  875— SSo.     ^Scc  "riioBATE." 

SMALL  TENEMENTS, 

apiH>al  in  ai'tions  for  recoTerv  of,  544 

action  of  ejectment  not  available  where  ''Small  Tenements  Aets"  applic- 
able, 671* 
jurisdiction  under  **  Small  Tenements  Acts"  688—692 

originally  contained  in  **  County  Courts  Act,  1846,"  688 
now  exenised  under  ''County  Courts  Act,  1856,"  li. 
]iosse&sion  of  .small  tenements  may  be  recovered  in  County  Court  by 
Imidlords  when*  term  has  expirtnl,  688 — 689 

in  such  action  pluintilf  may  claim  for  rent  and  mesne  ifrofits, 
689 
]K>ssession  of  small  tenements  may  be  recovered  in  County  Courts  by 

landlord  for  non-|»ayment  of  rent,  689 — 690 
jurisdiction  under  tn<*so  Acts  differs  from  general  jurisdiction  in  eject- 
ment,  690—692 

extends  to  £50  a  year,  690—691 
is  limited  to  cases  l>etweun  landlord  and  tenant,  691 
not  applicable  where  title  in  disjmte,  691 — 692 
but  judge  has  jurisdiction  to  try  the  facts,  692 
action  for  recovery  of,  692  ct  srq, 
parties,  692 
joinder  of  causes  of  action,  ih. 

a  claim  for  rent  may  be  joined,  ib. 
but,  save  by  leave,  no  other  cause  of  action,  ib. 
in  what  district  action  must  bebrouj^ht,  ib. 
entry  of  plaint  and  issue  of  summons,  692 — 603 
form  of  smnmons,  61«3 
fee  on  plaint,  ib. 
service  of  .summons,  ib. 

defendant's  ])i"Occe«lings  on  .service  of  summons,  691 
payment  into  Court  of  arrears  of  rent,  ib. 
notice  bv  tenant  to  hnullonl  of  action,  ib. 
interlocutory  [)roceediTif(.s,  ib. 
])reparations  for  trial,  694—695 
trial,  695 

(I.)  Evidence  in  actions  where  the  tenancy  has  ejt'pirnl,  695— 
«)96 
pluintilf's  evidence,  ji*^. 

(1.)  neglect  or  refusal  to  deliver  up  possession,  695 
(2.)  yearly  rent  or  value,  &c.,  of  the  holding,  ib. 
(3.)  expiration  or  determination  of  the  tenancy,  696 
defendant's  evidence,  ib. 

that  County  Court  has  no  jurisdiction,  ib. 
that  plain ti If 's  evidence  incornict,  ib. 
(11.)  Evidence  in  actions  where  there  is  half  a  year's  rent  in 
arrear,  and  a  power  of  re-entry  exists,  69tJ — 698 
plaintiff's  proof,  696—697 

(1.)  the  yearly  rent  or  value,  697 

Pari  I.  tTvia  mcv\1v  •(».  *v'iS« 
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SMALL  TENEMENTS-con/tnii«<f. 

(2. )  that  rent  is  in  arrear,  697 

(3.)  that  no  sufficient  distress  can  be  found,  t6. 

(4. )  that  there  is  a  power  of  re-entry,  ib, 

(5.)  that  rent  is  still  in  arrear,  ib. 

(6.)  that  plaintiff — where  not  original  lessor — is  entitled, 

ib. 
(7.)  service  of  summons,  697 — 698 
defendant's  proof,  697—698 

that  County  Court  has  no  jurisdiction,  698 
IMiyment,  ib. 

that  there  was  sufficient  distress,  ib. 
that  plaintiff  is  not  entith^d,  ib. 
tliat  there  is  no  right  of  re-entry,  ib. 
judgment,  ib. 

form  of,  ib. 
costs,  ib. 
new  trials,  699 
execution,  699 — 700 

warrants  of  possession,  699 
where  issuable,  ib. 
how  issued,  ib. 
fees  on,  ib. 
form  of,  700 
})y  whom  executed,  ib. 
when  and  how  executed,  ib. 
protection  to  officials  executing  warrant,  ib. 
protection  to  landlord  who  haji  applied  for  warrant  of  posses- 
sion, ib, 
SOLDIER, 

service  of  summons  on,  291^ 

SOLEMN  FORM, 

effect  of  will  so  proved,  871—872 

SOLICITORS, 

as  to  privilege  of  suing  though  not  of  being  sued  in  Superior  Courts,  23. 
See  "Pbivileok." 
semble  now  does  not  exist,  23 
though  this  is  doubtful,  23 
service  of  certain  summonses  by,  55 
court  may  order  interloi'utory  process  to  be  served  by,  55 
quasi  officers  of  County  Court,  58 
registrars  acting  as  solicitors  liable  to  penalties,  112,  107 

and  also  all  County  Court  otHcers,  112 
employment  of  solicitors  in  County  Court,  109 
party  may  act  by  solicitor  or  agent,  ih. 

service  in  such  case  may  be  on  solicitor,  ib. 
practice  on  service  by  solicitor,  ib. 
solicitor  may  act  as  advocate  at  trial,  iff. 
notice  to  other  side  unnecessary,  ib. 

right  of  audience,  as  of  rights  in  ciise  of  solicitor  acting  generally 
in  action,  110 

Judge  to  determine  whether  solicitor  so  acts,  Hk 
solicitor  retained  as  advocate  by  another  may  be  heanl  by 
leave  of  Judge,  ib. 
cannot  appear  until  they  have  signed  roll  and  produced  certificate,  110 
no  fee  payable  for  signing  roll,  ib. 
fees  due  to  solicitors  recoverable  by  them,  ib. 

but  not  from  persons  suing  or  appearing  in  fonnd  pauperis, 
211 

Part  I.  ends  icith  p.  733. 
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SOLICITOB  AND  CLIF.NT, 

scalf,  in  actions  under  £20,  applies  lo  costa  as  Wlwc; 

tavjitiou  ofiMKitB  OK  beCwen,  5!>2 

u'lint  routs  allowcil  on  solicitor  aiiit  client  taxation,  S8 

allowanci's  lo  i-oun»el,  ili. 
recovery  of  eosis  as  between  solicitor  and  client,  S81- 

SOVEREICX.     Sec  "KoiiKiux  Sovkuehjn." 
suing,  2»7.     Sk  "Paktiw." 
absolute  privilego  rn>m  being  BUcd,  227 
his  goods  privile){e<t  from  execution,  <JI>5 

SPECIAL  BAILIFK, 

when  ap[H.iatcJ,  694—595.     See.  "  ExECtrriON." 
mtut  Bbow  his  warrant  if  Uemimdoil,  599 


See  "  Appkal." 

SPECIAL  DEFENCES.     See  "Dbfknce." 

noticesof,  316,  319—327.     See  "Dbfesce." 

form  of  notice  of,  324 

to  whom  notice  is  given,  ib. 

when  to  be  given,  ib. 

how  Riven,  824—326 

registrar  informs  plaintiff  of  notice  of  special  defence, 

in  rcmittod  action  for  libel  or  slander,  712 

in  Admiralty  actions,  770—771.     Sea  "PiLCfr."— "3 

SPECIAL  JUDGMENT.     Sec  '•  Judomest." 
meaning  of,  4SS,  510 
forms  of,  48S 
judgment  ordering  a  sale  of  property.  Hi. 

form  of,  ib, 
judgment  ordering  execution  of  deeds,  ib. 
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SPECIAL  JUDGMENT— <!on/mw«d 

form  of  notice,  512 

absent  parties  may  apply  fiir  variation  of  order,  ib, 
service  of  proceedings  by  solicitor,  512 
or  by  advertisement,  ib. 

insertion  of  advertisements,  how  regulated,  55,  512 
]»ayment  of  funds  into  Court,  512—514 
attending  to  make  |)ayment,  513 
payment  by  registrar  into  post-office  savings  bank,  ib. 
entry  of  payments,  ih. 

post-office  savings  book  to  be  transmitted,  ib. 
mode    of  withdrawing  moneys  from    post-office   savings 

bank,  ih. 
interest  on  funds  paid  in  to  be  apportioned,  513 — 514 
order  for  pa}Tnent  of  money  under  section  5  of  28  &  29 
Vict.  c.  99,  514 
warrant  of  execution  on  default  under  this  section,  ib. 
examination  of  married  woman  interested  in  fund  paid 
in,  ib. 
transfer  of  proceedings  under  sj^cial  judgment  to  High  Court, 
ib. 
II.  Proceedings  in  particular  cases,  514 — 523 
(a.)  accounts  and  inquiries,  515—518 

when  directed,  are  taken  by  registrar,  515 

registrar  to  summon  parties  to  attend  before  him,  615 — 516 

form  and  service  of  summons,  510 
form  of  advertisement  for  creditors  and  other  persons,  ib. 
proceedings  on  the  inquiry,  516 — 518 
registrar  to  hear  all  parties,  516 
allowance  of  debts  or  claims,  ib. 
books  of  account  to  be  taken  as  prima  facie  evidence  of 

truth  of  matters  therein,  516 — 517 
creditors  need  not  prove  unless  required,  517 
creditors  holding  security,  to  produce  same,  ib. 
if  they  refuse  to  do  so,  to  have  no  costs,  ib. 
in  taking  any  account,  just  allowances  to  be  made,  ib. 
notice  of  allowance  of  claim,  ib. 

form  of  notice,  ib. 
notice  to  2)rove  claim  where  it  has  not  been  allowed, 
518 
form  of  notice  to  prove  claim,  ib. 
claims  may  be  sent  in  before  adjudication,  518 
when  claim  sent  in  after  time  fixed,  ib. 
(b.)  administration  of  estates,  518 — 522 
(1.)  inquiry  as  to  debts  and  assets,  518 
(2.)  inquiry  as  to  ]>crsons  beneficially  interested,  618—519 
persons  claiming  beneficially  may  be  called  on  to 
l)rove  title,  519 
and  in  default  deprived  of  costs,  ib, 
notice  of  allowance  of  claim,  ib. 

fonn  of  notice,  ib. 
notice  requiring  proof  of  claim,  ib. 

form  of  notice,  ib. 
late  claims,  ib. 
(3.)  distribution  of  the  estate  amongst  persons  intitled  to  it, 
519—522 
allowance  of  interest,  519 
to  creditors,  ib. 
on  legacies,  520 
payment  of  proi)er  duties  before  distribution  of  estate, 
ib. 

Part  I.  ends  with  p.  733. 
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form  of  cortiliralp,  ib. 
qijiortuuity  nf  olijecting  to, 

rpgiatrnr  to  give  notice 
hia  office,  i£. 
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SPECIAL  PROPERTY, 

in  rikkU,  kc,  diatraineil  or  unlawfully  taken  * 
Sec  "Replevin." 

SPECIAL  RESOLUTION, 
what  constituteH,  1343 
how  mnjority  are  culculated  in  liquidation  bj  ar 

regiairation  of,  144U 
transfer  oF  banknijitcy  proceediaga  from  one  Co 

1277 
acceptance  of  canipositioii  or  general  acbeme  of 

bankriiiitcy  pro<weilinKa,  1402 — 1400 
order  for  diacbargo  of  bankrupt  will  be  Rnapend 

tious  of  creditors  mode  by  special  resolution,  ] 

SPECIAL  STATUTES. 

jurisdictioD  under,  149,  157.     Sec  "  JiTRisDicrr 
actions  upon,  186—187 

outline  of  Jurisdiction  and  practice  under,  886 — 
claasiflration  of  tbe  spiral  statutory  juriuliction 
practice  under,  886— 8S2 
by  action,  886—890 


INDEX. 

SPECIAL  STAUVTm—contintud, 

Discipline  and  Regulation  Act,  1879."  —  "Attorneys'  and 
Solicitors*  Act,  1870."  — "Building  Societies  Act,  1874."  — 
Employer's  and  "Workman's  Act,  1875.'* — "Friendly  Societies 
Act,  1875." — "  Industrial  and  Provident  Societies  Act,  1876." — 
"Metropolitan  Building  Act,  1855." — "Succession  Duty  Act, 
1853." 

proceediDgs  under  statutes  conferring  an  administrative  jurisdiction,  1039 — 
1209.  See  "Acknowledgment  of  Married  Women."— "Chari- 
table Trusts  Acts."— ** Land  Transfer  Act,  1875." — "Literary 
AND  Scientific  Lnstitutions  Act,  1854." — "Local  Loans  Act, 
1875." — "Maintenance  and  Advancement  of  Infants." — "Mar- 
ried Women's  Piiopeuty  Acts." — "  Partition  Acts." — "Trustee 
Acts." — "Tritstee  Kklikf  Acts." 

proceedings  under  statutes  relating  to  matters  of  public  concern,  1210 — 
1252.  See  "Ballot  Act,  1872."— "Coal  Mines  Regulation  Act, 
1872."— "Explosives  Act,  1875."— "Habitual  Drunkards' Act, 
1879."— "RivKiis  Pollution  Act,  1876." 

SPECIALTIES 

can  be  taken  in  execution,  GOG 

SPECIFIC  PERFORMANCE, 

jurisdiction  of  County  Court  in  regard  to,  200,  203 — 204 
vrithin  what  district  proceedings  for  to  be  taken,  277 
injunctions  pending  an  action  for,  362 

SPLITTING  DEMANDS. 

jurisdiction  cannot  thereby  be  conferred  on  County  Courts,  189,  190,  191 
excess  may,  however,'  be  abandoned  and  jurisdiction  be  so  created, 
191—192 
STAMP. 

it  may  at  any  time  be  directed,  by  order  in  Council,  that  fees  in  County 

Courts  shall  be  collected  by  stampK/46 
in  probate  matters  fees  to  be  collected  by  stamps,  854 
on  award,  505 

on  letters  of  administration,  882 

conveyances  by  trustee  in  bankruptcy  exempt  from,  1369 

STANNARIES  COURT. 

jurisdiction  of  preserved    by    "County    Court    Act,    1846,"    24.     See 

"  Privilege. 
County  Courts  have  concurrent  jurisdiction  with  as  to  parties  to  suit,  24 
whether  Stannaries  Court  has  exclusive  inrisdiction  in  those  cases  to  which 

their  equitable  jurisdiction  extends,  24 

STATEMENT  OF  AFFAIRS 

in  bnnkruptcy  proceedings,  1838,  1348 — 1349 
of  debtor  in  liquidation  proceedings,  1434,  1441 
of  debtor  in  composition  proceedings,  1434,  1452 — 1453 
form  of,  1452 

STATEMENT  OF  DISSATISFACTION 

may  be  given  by  suitor  dissatisfied  with  decision  of  County  Court  Judge, 

551—552 
must  be  given  before  rising  of  Court,  if  given  at  all,  652 
party  may  appeal  on  other  grounds  than  those  mentioned  in  statement, 

552 
semble,  does  not  operate  as  a  stay  of  execution,  ib, 

STATUTES. 

jurisdiction  under  special  statutes,  149,  157.    See  "Jurisdiction.** 
certain  defences  made  special  by  statute,  319 — 320.    See  "  Defence." 

Part  L  ends  wiih  p.  733. 
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STATUTES  OF  LIMITATION, 
i  j    ■  '  no  claim  of  crstui  que  tnist  in  re«poct  of  property  held  on  express  trnst 

be  harnnl  by,  153 
applieK  to  County  Courts,  155 
issue  of  sucressivt?  summonses  to  save  Statute  of  LimitatioDs,  297 
defence  of,  how  set  up,  822 

STATUTORY  DEFENCES. 

certain  defences  made  special  by  statute,    819   et  seq.      See   "SrECi. 

Defence." 
all  statutory  defences  made  special  by  **  County  Court  Rules,"  320 
statutory  defences  in  actions  of  torts,  323 

STATUTORY  NOTICES  OF  ACTION.    ^€  "Notice  before  Actios." 

STAY  OF  BANKRUPTCY  PROCEEDINGS, 

when  bankruptcy  proceedings  will  be  stayed,  1314 — 1315 

STAY  OF  PROCEEDINGS. 

proceedings  in  action  for  debt  under  40«.,  will  be  stayed  when  brought 
High  Court,  124 
without  payment  of  sum  due,  125 
wliero  affidavit  necessary,  ib. 
where  not  necessary,  ih. 
provision  in  Judicature  Acts  as  to,  151 
summons  or  order  nisi  for  a  prohibition  or  certiorari  may  operate  as  a  st 

of  proceedings,  164 
notice  of  appHcation  for  new  trial  is  no  stay  of  proceedings,  527 
acmbUf  statement  of  dissatisfaction  does  not  operate  as  stay  of  execntio 

562 
notice  of  appeal  not  a  stay  of  execution,  560 

on  security  given,  registrar  may  stay  execution  where  application  maJe 
set  aside  judgment  for  non-appearance  in  proceedings  under  "Bills 
Exchange  Act,  1855,"  673* 
summons  to  stay  action  of  ejectment,  682 

STEAMER.     SW  '*  Passenger  Steameti." 

STEWARDS, 

of  Courts  Baron  are  privilegctl  from  being  sued,  228 

STREET, 

proceedings  to  recover  from  frontagers  expenses  connected  Nvith  streets,  9^ 
—955.     See  **PrRLic  Ukaltii  Act,  1875." 

STRIKING  OUT, 

counter-claim,  331 

when  action  will  bo  struck  out,  447 — 448 

if  no  jurisdiction,  448 

if  action  for  same  cause  pending  in  other  Court,  ib. 

\i  judgment  already  recovered  in  some  other  Court,  ih. 
costs,  if  case  struck  out  for  non-ajipeurance  of  plaintiff,  578 

STRIKING   OUT   PARTIES.     .SVc  *' Pautiks." 

SUR-BAILIFFS, 

how  aj>)ioint(Hl,  99,  108 

their  number  regulated  by  Judge,  ib. 

their  liabilitv  to  dismissal, 

by  Iiigh  bailiir,  99,  1U8 

or  by  Judge,  100 
service  of  pr()cess  by,  101 
attendance  upon  n-gistmr,  ih. 

Pari  1.  nw^^  -vcxW  t..  I*?*^. 


INDEX. 

SUB-BAILIFFS— c<m//wwe£/. 

how  far  liable  to  be  sued,  105 — 106 
summary  remedy  against  defaulting  bailiifii,  107 
duration  of  office  o^  108 
payment  of,  108 
duties  and  powers  of,  ib. 
may  act  as  brokers,  ib. 

duties  of  in  regard  to  execution  of  warrants,  595—596.    See  '*  Execu- 
tion." 

SUBMISSION, 

form  of  reference,  491 

may  give  arbitrator  power  to  direct  certain  acts  to  be  done,  503 — 504. 

Sm  "Award." 
usual  terms  of  reference  as  to  costs,  505 
revocation  of  submission  now  forbidden,  506 

SUBSTITUTION 

of  one  creditor  for  another  as  petitioning  creditor,  1320 

"SUCCESSION  DUTY  ACT,  1853." 
general  outline  of,  957 

appeal  to  County  Court  against  assessments  of  duty,  957 — 958 
appellate  proceedings,  958 — 959 

SUCCESSIVE  SUMMONSES, 

when  they  may  be  issued,  297 

successive  default  summonses  can  be  issued,  304,  306 

in  the  case  of  failure  to  serve  a  judgment-summons,  630 

SUMMING  UP, 

by  counsel  or  suitor  sometimes  allowed,  480 
by  Judge,  481 

SUMMONS.    See  ** Default  Summons."— "Judgment  Summons."— "Ordi- 
NARY  Summons.*' 
penalties  and  forfeitures  recoverable  by,  without  information,  49 

defect  or  want  of  form  in,  does  not  make  party  distraining  a  tres- 
passer, 50 
before  being  issued  to  be  sealed,  55 

and  coj>y  also,  ib, 
service  of  certain  summonses  by  solicitor,  ib. 

or  by  advertisement,  ib. 
all  summonses  to  be  issued  by  registrar,  82 

after  the  plaints  are  entered,  83 

fact  of  disi»atch  of  summons  to  foreign  Court  to  be  entered  in  "  Notice 
Book,"  83 
service  of,  by  high  bailiffs  and  sub-bailiffs,  101 

high  bailiff  to  furnish  returns  of  summonses  served,  102 
liability  of  high  bailiff  for  neglect  to  return  foreign  summonses,  106 — 107 
simimons  for  prohibition,  certiorari,  &c.,  164 

may  opei-ato  as  a  stay  of  proceedings,  ib. 

service  of,  ib. 

hearing  of,  ib. 
summons  for  a  certiorari,  175,  176.     See  *'  Certiorari." 
summons  to  witness,  429—432.     See  "  Witnesses." 
all  actions  in  County  Court  commenced,  as  a  rule,  by  plaint  and  sum- 
mons, 279 
two  kinds  of  summonses,  279 

(1.)  ordinary  summonses,  ib. 

(2.)  default  summonses,  279.    See  "Default  Summons." 
issue  and  service  of  an  ordinary  summons,  287 — 293 

Fart  I.  ends  wUh  p.  733. 
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DCDEX. 

SViiiMO'SS— continued. 
hearing  of,  649 
fee  on,  ib. 
order  upon,  649  et  seq, 

third  person  alleged  to  have  interest  in  debt  sought  to  be  attached, 
may  be  summoned,  650 
issue  of  interi)]eader  summons,  657  et  seq.     See  **  Interpleader.*' 
summons  under  "Bills  of  Exchange  Act,    1855,"  671.     See  "Bills  of 

Exchange." 
summons  in  action  of  ejectment,  680,  682.     See  **  Ejectment." 
in  action  for  recovery  of  small  tenements,  693  et  seq.    See  "Small  Tene- 
ments." 

SUNDAY, 

no  process  to  be  served  or  executed  on,  41 

SUPERIOR  COURT.     See  "  High  Court." 

priority  whore  one  executiou  issues  out  of,  and  one  out  of  County  Court, 
598 

SUPERSEDEAS, 

when  u  certiorari  will  be  set  aside  in  this  way,  178 

SUPERVISION  OF  COURT,    WINDING   UP    UNDER.     See    "  Winding- 
Ui'." 
whether  building  societies  can  be  so  wound  up,  980 — 981 
proceeding  on  such  a  winding  up,  1192 — 1195 

SURETIES, 

general  provision  against  certain  County  Court  officers  acting  as,  112 
to  aduiuiistration  bond,  880—881 

SURPLUS, 

bankrupt  entitled  to,  1336—1337 

SURPRISE, 

ground  for  new  trial,  535 

SURVEY,  COURTS  OF, 

constitution,  o!ficei*s  and  general  powers  of  County  Courts  as,  818 — 827 
list  of  Courts  of  Survey  with  districts  assigned  to  each,  819 — ^22, 

n.  (A) 
judges  of,  818 
registrars  of,  819 

remuneration  of  officers,  820—823 
provision  as  to  framing  niles  of  procedure,  823—824 

preamble  of  "The  Rules  of  Courts  of  Survey,  1876,"  824 
general  provisions  contained  in  rules,  824 — 825,  826 — 827 
directions  as  to  forms  in  appendix  to  rules,  827 
jurisdiction  of  the  County  Courts  as  Courts  of  Survey,  827 — 837 
as  to  detention  of  unseaworthy  ships,  827 — 835 

British  ships  may  be  detained  if  unseaworthy,  827 — 830 

power  to  ditt&in  foreign  ships,  830 — 831 

by  whom  orders  of  detention  executed,  831 — 832 

powers  of  f)ersons  detaining  or  surveying  a  ship,  832 — 833 

right  of  appeal,  833—835 

as  regards  British  ships,  833 
as  regards /(wei^  ships,  833 — 844 
right  of  appeal  given  only  to  ships,  834 
power  of  Board  of  Trade  to  refer  matters  to  Courts  of  Survey, 
ib. 
and  to  refer  appeal  to  scientific  referee,  834 — 835 

Part  L  ends  mth  p,  733. 
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Bhiinwner  may  appeal  agnu 

tlie  practice  in  the  County  Courtn  as, 
notice  or  Bmieal,  S37 

fonuot,  ib.,  n.  {I) 
parties,  ih. 
■ummoniut;  Court  ot  Survey,  833 

notice  to  lloanl  of  Trade,  il: 

selection  of  nmn'tiaors,  ib. 

notice  to  consular  oHii-er  in  f, 

rcKislra: 


■wearini!  of  aHidavits,  S3!1— 840 
prejiaration  for  hi-niiiiR,  8i(' 
liroon-dinjpi  in  Court,  840—811 
jionen  of  Court  of  Survey,  ili 
made  of  conduiiiue  trial,  641 
decision  of  Court  ia  oral  or  writtri 
order  for  relemit'  or  deteiiliou  of  a) 

foniiof,  8i2  II.  (a) 
Judge's  rclmrt  to  Jioanl  of  Trade, 

form  of,  il;,  n.  (6) 
liaUlitv  of  lliHUil  of  Trade  for  co 
'iletBined,  84^—843 
wLnt  costs  uf  tlie  distention  a 
in  cdKes  of  ap[«slH  ou  refusal  of  [ 

follow  event,  844 
fomi  uf  order  for  jHiyniimt  of  cosb 
SWEARINO, 

of  witnesses,  449—450,  460— 4til 


TAXATION  AND  liKOnVKliY  OF  COST; 
order  necessary  to  olitaiii  costs,  BiS 

jiotrer  to  make  such  outer,  I'A. 
costs  on  verdict  for  nlaiiitilTgencmUy 
on  verdict  for  defendant  or  nonsuit,  U( 
coKts  if  ca.tc  struck  out,  ii>. 
vrlial  costs  allowed,  if  claim  under  £i, 

if  i-laim  iiboix  £i  and  a-ulrr  £2(1, 
in  actions  mirfcr  £i»\,  ncale  laid  ilown 

■nd  npl'lies,  betvrccn  solicitor  iii 
iitid  party,  ih. 

the  scale  in  actions  wnrf.r  £20,  A| 
power  lo  frame  scales  of  costs,  579 — ,".! 

in  actions  on  default  suniiuiinses  t 
Reiieral  ]«vrer  to  prove  scales  of  ci 

scale  of  rosls  in  actiuna  nboce  £-J0 
scale,  581 

irheii  each  resjicctively  apjilicuble,  ib. 


INDEX. 

TAXATION  AND  RECOVERY  OP  COSTS— con/inw^t 

direction  as  to  taxation  at  foot  of  scales  of  costs,  581 

how  application  of  scale  of  costs  determined,  581 — 582 
amount  of  costs  to  be  ascertained  by  taxation,  582 
by  whom  costs  to  be  taxed,  ib. 
taxation  of  costs,  as  between  party  and  party,  in  common  law  actions,  ib, 

as  between  solicitor  and  client,  ib. 
what  costs  are  allowed  on  party  and  party  taxation,  583 

on  a  solicitor  and  client  taxation,  583 — 584 
payment  of  party  and  party  costs,  584 

when,  ib, 

how,  ib. 

costs  to  be  first  paid  ont  of  money  paid  into  Court  on  a  judgment,  ib. 
recovery  of  costs,  584 — 585 

as  between  ]>arty  and  party,  584 

as  between  solicitor  and  client,  584 — 585 
taxation  of  costs  in  ejectment,  686 

on  what  scale,  ib. 
taxation  of  costs  in  action  transferred  from  High  Court  to  County  Court, 
714 

on  what  scale,  ib. 
taxation  of  costs  of  cause  remitted  for  trial  in  County  Court,  719 — 720 

on  what  scale,  ib. 

TAXATION  OF  COSTS, 

review  of,  will  not  be  compelled  by  order  under  section  43  of  **The 
County  Court  Act,  1856,"  168 

TAXES, 

before  sale  or  removal  of  goods  taken  in  execution,  Queen's  taxes  to  be 
paid,  618 

TENANCY, 

effect  of  bankruptcy  on  contracts  of,  1336 

TENANT, 

when  defendant  in  ejectment,  to  give  his  landlord  notice  of  the  action, 
682—683.    See  "Ejectment." 
likewise  in  action  for  recovery  of  small  tenements,  694 
where  tenn  of,  has  expired  or  been  determined  by  notice,  landlord  may 
recover  from  tenant  possession  of  small  tenements,  688—689.     JSee 
**  Small  Tenements.  ' 
landlord  may  recover  from  tenant  possession  of  small  tenements,  for  non- 
payment of  rent,  689—690 

TENDER 

before  action  is  a  special  defence,  325 
how  this  defence  is  set  up,  ib. 

money  must  be  paid  into  Court,  ib. 
by  and  to  whom  a  tender  must  be  made,  ib. 
what  amount  must  be  tendered,  ib. 

money  must  be  produced  unless  this  condition  dispensed  with,  825 — 326 
tender  must  be  unconditional,  326 
of  expenses  to  witnesses,  430 
of  amends,  by  owner  of  cattle  damage  feasant^  renders  detention  unlawful, 

723 
notice  of,  in  Admiralty  action,  770 — 771 

form  oi praecipe,  770 

form  of  acceptance,  771 

TENEMENTS.    See  "Small  Tenements." 

Part  /.  mda  with  p.  738. 
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THIKD  PARTIES, 

trorision  for  relief  n^inst,  in  "Judicature  J 
ringing  iu  third  jiereon  as  a  party  to  a  coun 
of  uDticM  to  bring  ■□  thinl  mrlies,  331— 33J 
Juiisdiction  to  grant  relief  Bgaiuat  third 
proviaioiis  of  County  Court  OnUrs 

wiiat  cases  nf  witliin  tlio  nbnv 
whather  rulw  aj-ii'ly  as  bctwefi 
nt  what  tiini^  thtid  party  iimy  1 
fonn  of  DOtice,  ii. 

serrice  tliercof,  333—334 
course  to  be  pursued  by  tbinl  pait}' 
must  attend  the  trial,  ib, 
or  apply  to  t1i«  Court  prrriousl 
pover  of  Court  to  sumiiioa  third  pnrtv  on  ti 

650 
third  pereon  may  have  leave  to  np[«'nr  and  d 
.•ice  "Ejrctment." 

TIMK, 

computation  of,  in  Count;  Court  proceoding 
whrn  not  prescribed  by  statute  to  be  ap 
niles  as  to,  5S,  57 

TITHE,     See  "  Tltue,  Coitholu,  and  Iscxostrsi 

"TITHE,  COPYHOLU,  AND  INCLOSURE  AC 
jurisdiction  of  Conoty  Court  under,  928  el  m 

proceedings  bj  Tithe,  Copyhold,  and  Incloai 

ofexpeuBOB,  929—030 
jtroceecunss  by  Tithe,  Copyhold,  and  Incio! 

production  of  documents,  930^~!>31 

TITLE.     Set  "  TiTLS  Dekd." 

though  title  in  dispute.  Jurisdiction vxisla  « 
formetl;ConntyC«nrt  had  no  jurisdiction  « 


INDEX. 

TITLE  DEED, 

party  in  ejectment  cannot  be  compelled  to  disclose  his  own  title  deed, 

684 
replevin  does  not  generally  lie  for,  722 

TOLL, 

where  title  to,  in  question,  County  Court  no  jurisdiction,  186,  195 
what  is  a  "toll,"  195 

TOOLS 

belonging  to  trade  of  debtor  protected  from  execution,  601 

TORT.    See  **  Libkl."— "  Malicious  Prosecution."—**  Slander." 

what  personal  actions  are  within  the  jurisdiction  of  the  County  Court, 

184,  185,  196,  197.     Sec  **  Jurisdiction." 
infants'  liability  as  to  toi-ts,  219 
whether  a  married  woman  can  sue  in  her  own  name  in  respect  of  a  tort  in 

reference  to  her  separate  trade,  222 
liability  of  husband  for  wife's  torts  committed  before  marriage,  223 
statutory  defences  in  actions  of,  323 
transfer  of  action  of  tort,  from  High  Court  to  County  Court,  where  plaintiiT 

has  no  visible  means  of  paying  costs,    704 — 707.     See   "Remitted 

Action." 

TOWAGE, 

nautical  assessors  available  in  towage  cases,  742 
claims  for,  755—766 

jurisdiction  of  County  Courts  as  to,  ib. 

TOWN  HALLS 

to  be  used  rent  free  for  sittings  of  County  Courts,  35 

TRADE, 

right  of  married  woman  to  sue  where  she  carries  on  a  separate  trade,  221, 
222 
whether  in  such  cases  she  can  sue  in  her  own  name  in  respect  of 
causes  of  action  having  reference  to,  222 

TRADE,  BOARD  OF.    See  **  Board  of  Trade." 

TRADERS, 

who  are,  within  meaning  of  **  Bankruptcy  Act,  1869,"  1281 — 1282 
what  acts  of  bankruptcy  peculiar  to,  1282 

right  of  trustee  in  respect  of  goods  of  bankrupt  trader  taken  in  execution, 
1376 

TRANSFER 

of  action  from  one  County  Court  to  another,  415 — 416 

general  order  as  to  transfers,  415 

where  officers  of  Court  are  parties,  117,  415 

how  made,  415—416 

how  supported,  416 

form  of  order,  ib, 

proceedings  consequent  on  transfer,  ib, 
of  proceedings  under  special  judgments,  514 

of  actions  from  the  High  Court  to  tiie  County  Court,  701 — 714.     See 
**  Remitted  Actions. 

Part  L  ends  tnlh  p,  788. 
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nuuung  'A  Urm  in  "  Tb«  i-'oant;  Coml  Kola,  !■ 
u  •  permaneiit  officer  of  CuvaXs  Conn,  S% 
dotUf  Kud  powen  of  tnamreT  nndtr  "  The  CoodI 
s[i]ioiiitmeiit  of,  tSt,  TO 

l,y  (  omiDunonen  of  Treuarr,  70 
DO  rnrthrr  ■pjanntiDeDt  of  treuoren  to  bp  mi 
tlie  offiii;.  IwireTer,  still  eiitts  in  wnne  C 
Mdintj  on  aiijiMatrnt-ni,  111 
4tuli;:«ti'^  c^,  70 

TCktiagof  JltT^ICTtjill,    (A. 

duties  of,  ih. 

to  luilit  icconnt^  70,  S3,  SI 

(riv«  recei[pt«  for  moner  jiuJ  io  him  by  Rgist 

dntie*  ioiiiuMd  bj*  TreuojT  iiutrnctioDS,  71, 
book*  of  the  Coart  to  be  alvaji  open  \o  tnunnr, 

when  jiLiCified  in  breaking  i,<MT%  to  get  at  the: 
ukrieB  of,  ih. 
pen«ioiu  to,  ib. 

with  a  view  \t>  ntirenient,  ib. 
vacancita  in  office  ol^  not  to  be  filled  up,  72 
trea*urer  acting  as  aolicitor  or  agent  liable  ti>  pena 
whether  treamrer  liable  to  lununary  remedy  af^ajni 

aa  to  money.  113 
U  linbte  to  penalties  for  taking  fees  besides  thooe  i 

TRBA8URY.    H"-  "Tiikuicet  IxsTErcrross."— " Tei 
to  make  rales  fur  keeping  and  rendering  acconnta 

oSicera  oF  Courts,  73 
registrar  to  nend  returns  to,  B4 
Treosnry  scale  of  high  loilitTs  salaries,  103,  104 


TKEASURT  mSTRUCTIONS, 
to  whom  issued,  85 

those  now  in  force  ivned  June,  1878,  8S 
what  they  ccntun,  i&. 


INDEX. 

TREASURY  INSTRUCTIONS— io^^^rnKf^. 

high  bailiffs,  91 
conduct  money,  ib, 

security  by  registrars  and  high  bailitfs,  91,  92 
salaries,  93,  94 

entry  of  si>ecial  matters,  94,  95 
City  of  London  Court,  95,  96 
equitable  jurisdiction,  96 

protection  of  property  of  deserted  married  women,  ib. 
Courts,  the  accounts  of  which  are  examined  under  29  Vict, 
c.  14,  ib, 
high  bailiff's  duty  to  comply  with,  102 

TREASURY  ORDERS, 

regulating  fees,  44,  45 
their  effect^  45 

TRESPASS, 

liability  of  County  Court  Judge  in,  63 
liabiHty  of  high  bailiffs  and  bailiffs,  106—106 

when  Court  officers  executing  a  warrant  protecting  from  action  of  trespass, 
114 

TRIAL.    See  "New  Trial." 

meaning  of  term  in  "  County  Court  Rules,  1875,**  33 

adjournments  or  postponements  of,  416 — 420.    See  **  Adjournment." 

preparations  for  the  trial,  421 — 443 

I.  notices  for  a  jury  or  for  assessors,  421 — 429 

{a.)  trial  with  a  jury,  421—425.     See  "Jury." 
\b.)  trial  with  assessors,  425—429.     See  "Assessors." 
II.  process  to  procure  the   attendance  of  witnesses,   429 — 434.     See 
"Witnesses." 

III.  notice  to  use  affidavit-evidence, 434 — 435.     Sec  "Affidavit." 

IV.  notices  to  admit  and  notices  to  produce,  435 — 443.    See  Notice  to 

Admit." — "Notice  to  Produce." 
attendance  of  ]>arties  at  the  Court  on  day  of  trial  how  obtained,  444 
registrar  at  sitting  of  Court  usually  calls  over  list  of  cases  fixed  for  trial, 
444 
and  disposes  of  cases  where  defendant  does  not  appear,  ih, 
or  admits  the  debt,  445 
mode  of  appearance  at  trial  by  the  parties,  iJb. 

Sroduction  of  ori^nal  summons  on  day  of  trial,  ib. 
efault  by  plaintiff  in  appeai'ance  at  trial,  445 — 446 
on  an  ordinary  summons,  445 — 446 

costs,  446 
on  a  default  summons,  i^. 
son-appearance  at  trial  by  defendant,  446 — 447 
on  an  ordinary  summons,  ib, 
course  of  proceedings,  447 

(1.)  proof  of  sei-vice  of  summons,  ib. 
(2. )  proof  of  plaintiff ^s  case,  ib. 
on  a  default  summons,  ib. 
striking  out  case  from  the  cause  list,  on  day  fixed  for  trial,  447 — 448 
if  neither  party  api)ear,  448 
if  no  jurisdiction,  ib. 

if  action  for  same  cause  pending  in  other  Court,  ib, 
Mju/lffinent  already  recovered  in  some  other  Court,  ib, 
adjournment  of  case  on  day  of  trial,  449.     See  "  Adjournment." 
tribunal  before  which  hearing  may  take  place,  449 — 454 
(I.)  the  Judge  alone,  449 

PaH  /.  ends  with  p.  733. 
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in  ai'lioiis  r<ir  iiiilii[iiiiliiUMl  Jiiuiafie'i  ]ilaii. 

RalMtmiii-  iif  is-in'  is  IwiktJ  at,  457 — l.'iS 
Iiy  nlioui  ciiM?  ri{it'iir(t.  -IfiS 
wliat  ojH'ninK  i^iwh  uiny  contain,  43S-  -4.">it 
('TJiU'iira  pven  at  triiil,  ISli — 47^ 

il.)  1>v  nRi'ljvit,  4fiit -4<ii'.     .'^  "Afkil-avii 

III.)  liy  witupMi-s,  4«hi— 47i.     .St  ■•  Wn.st^*.-. 

fin.l  hy  ilu-'unieniH.  472— liS-    .*■'  "DiHa-m 

wbat  matter  ft  )>Liilitiir  Hllovrd  to  pTi'  vriili-licc  of, 

gvueral   lulr  u  t>i  bufficiviiry   of  pattii-uloi 

"  I'ABTIil'HIU'." 

aiunniliumtK  nt  tlii'  trinl,  478.     .V"  "  Auksdjiknti.." 

iioiiiiuitor]>liiintill','47H— 471>.     Sr  "X.ix-iiiT.- 

■t  vbat  itntie  uf  tiid  iioiKUit  uf  plaintilT  to  V  oakc 

wilhdraiTiil  itf  jiirur,  ib, 

nri^iitni'nt  of  pointu  uf  liiw  iriNiu);  duriiif;  triitl,  47!> — 4?' 

BuniiiiinK  ii|i  ii[  i-nso  by  piii'ty  wliu  bL-jpiii  soiiietiuiei  ali< 

opcnius  of  nisv  wlvrivu  to  thnt  nf  imtly  Livginuing,  ib. 
evidence  in  xupiwrt  of  i>iii:li  ciisi',  -b. 

HDmuiiiK  up  (if  ciuB',  III, 

n>i>ly,  iStt 

evvi'-JKe  in  nqily,  4Sn— 4S1 

rrralliiiK  vitnrito'S,  481 

i>iimniili);uporJudgp,  ((. 


coit«,  481— 18».     .SVr  ■•r.«T«." 

.jlulfniu^it.  483—489.     A.v  "  JuikjmeSt," 

of  intHrjiIiiulcr  oi'tion,  (i)tO 

uf  action  undi-r   "Dill  of  Exoliange  Act,"  666 — SC: 

KxriiANfiB." 
<if  ai'tloii  of  rJectniFnt,  685.     See  ' '  Kjbctjikst,  " 
of  action  for  rccovoiy  of   sninll    tenements,   6l>o — 6 

Tkskiiksth." 
of  action  transfL'rrcd  from  lli|;h  L'uurt  tn  County  <-ou 

of  issuo  remitted  to  L'uunty  Court  from  Iligli  C'onr 

of  action  of  replcrin  in  Coiinly  Cuurt,  731-733.     A'.v  ' 


INDEX. 

TRUSTEE— <»w/inM«f. 

liable  to  cestui  qm  trtist  in  re8i><»ct  of  pi-operty  held  on  express  trust,  not- 
withstanding Statute  of  Limitations,  15^.     Sec  '*  Statute  of  Limita- 
tions." 
any  trustee  may  obtain  decree  for  administration  of  estate  or  for  execution 

of  trusts  against  any  one  cestui  que  trust,  233 
in  what  suits  a  trustee  represents  persons  beneficially  interested  under  the 
trust,  234 
in  such  cases  the  beneficiaries  need  not  be  made  parties,  ib, 

TRUSTEE  ACTS.    Sec  **  Trustee  Relief  Acts." 

proceedings  under,  in  the  County  Court,  200,  204 

orders  under,  as  to  the  vesting  and  disposal  of  trust  property,  1048 — 1066 
•*  The  Trustee  Acts,  1850  and  1852,"  1048  el  s^. 
jurisdiction  of  County  Courts  under,  1048 
general  provisions  of,  1051 
jwwers  conferred  by,  to  apjmnt  iieto  trustees  or  vmke  vesting  order, 

1051—1061 
proceedings  under  Ti-ustee  Acts,  1061 — 1064 
effect  of  an  order  under  the  Acts,  1064 — 1066 
proceedings  by  trustees  to  obtain  from  the  Court  advice  and  directions 
under  the  Tinistee  Acts,  1066—1068 
jurisdiction  of  County  Courts,  1066—1067 
proceedings  in  County  Court,  1067—1068 

TRUSTEE  IN  BANKRUPTCY, 
property  vesting  in,  215 

things  in  action,  ib. 
rights  not  passing  to  him,  ib. 
is  empowered  to  sue,  ib. 
how  he  sues  and  is  sued,  ib. 

claims  by,  cannot  be  joined  with  claims  by  him  in  any  other  capacity,  262 
on  adjudication  bankrupt's  property  vests  in  registrar  as  trustee,  1330 
meaning  of  expression,  ib. 
certificate  of  registrar's  appointment  as,  ib. 

form  of,  ib. 
appointment  and  remuneration  of  the  tnistee  in  bankruptcy,  1359 — 1367 

regulations  with  respect  to  the  tnistee  in  bankruptcy,  1360—1362 

security  on  appointment,  1363 

repoit  and  certificate  on  appointment,  1363 — 1364 

filling  up  vacancy  in  office  of,  1364 — 1365 

removal  of,  1365—1366 

remuneration  of,  1366—1367 
powers  of  trustee  in  bankruptcy,  1367 — 1371 

which  he  may  exercise  imthoiU  sanction  of  committee  of  inspectioD, 
1368—1370 

which  he  may  exercise  tmth  sanction  of  committee  of  inspection,  1370 
—1371 
duties  of,  1371—1390    ' 

to  take  possession  of  bankrupt's  property,  1372 — 1374 

getting  m  outstanding  property  of,  1374 — 1380 

administration  of  bankrupt's  property,  1380 — 1383 

IMiyment  of  monies  into  bank,  1383 

keeping  books  and  papers,  1383 — 1387 
release  of  trustee  in  bankruptcy,  1387 — 1390 

TRUSTEE  IN  LIQUIDATION, 
ap|)ointment  of,  1442 
powers  and  duties  of,  1443 — 1444 
remuneration  of,  1444 
removal  of,  ib. 
release  of,  1444 — 1445 

Fart  I.  ends  with  p.  783. 
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IKDEX. 

"TRUSTEE  RELIEF  ACTS,"    S«  "TiirnTKB  Acts." 

prucfeding*  under,  in  the  ConnU;  Court,  200,  204 

witliin  wbat  CoDoty  Coart  dutrict  to  be  ci>mu«tic«il,  S77,  278 

payment  into  Conrt  of  monies  nnder,  1041—1048 
jurisdiction  of  County  Courts  as  to,  1043—1045 
proceeciinga  in  Coanq-  Court,  104£f— 1048 
rt^lBtioQs  ai  lo,  ib. 

TBU8T  PROPERTY, 

effect  of  buikniptcj  upon,  1331 

TKUSTS, 

proceedings  in  the  County  Court  for  the  eiecnlion  of,  200,  20S 
utjimctions  in  cana  of,  301 


n  contracts  which  ate,  231 

UUPIRAGE. 

within  what  time  to  be  made,  49S 

UMPIRE, 

when  to  be  appointed.  494—496 

how  to  be  selected,  49.'i 

how  to  be  appointed,  ib. 

effect  of  liie  appointment  on  power  of  arbitrators,  ib. 

within  what  time  umpirage  muat  be  made,  4M 


UNCLAIMED  FUNDS.     Sw  "Flnds." 

UNCLAIMED  SUITORS'  MONEY, 
Treasury  instmctionB  as  to,  00 

UNDISPUTED  CASES, 

how  asi^cttaiUL-d  uiid  disposed  of,  445 


UNIVERSITIES, 

jurisdiction  of  V ice-Chan eelloi's  Courts  of  Oxford  and  Cambridge  prt 
served,  24 

UXSEAWORTHY  SHIPS, 

detention  of,  827—835.     Set  "  Si'nvr.v,  C-vkiv.  ok." 
when  British  ships  <loi-mcd  unseowurthy,  627,  829 
when  Foreign  ships  deemed  nnsi'swortby,  830 — 831 

USHERS, 

Treasury  instructions  as  to  reniunemtion  of,  90 

UNSOUND  MIND.     Sec  "  Issase  Pehsoss." 


VACANT  POSSESSIOS, 

serricc  of  summons  in  ejccttncct  where  possession  vacant  or  defendan 
nannot  be  fouiiil,  680 


Part  I.  ends  ii-ilh  p.  733. 


INDEX. 

VENUE, 

in  actions  a^dnst  Conntr  Court  officers,  114 — 115 

effect  of  abolition  of  local  venues  by  Judicature  Act  considered,  ib. 
general  power  to  transfer  to  another  district  action  against  Ck)unty 
Court  officer,  117 
when  venue  is  local,  byatatulg,  general  rules  as  to  district  with  which  plaint 
must  be  entered,  do  not  apply,  278 
chan^  of  venue  and  transfer  of  action,  414—416.     JSee  '*  Transfer  of 
Action." 
general  power  to  change  venue,  414 
in  common  law  actions,  414 — 415 
in  actions  under  equity  jurisdiction,  415 

VERDICT 

of  jury,  481.    Sec  "Jury." 
of  judge,  ib. 

against  evidence,  ground  for  new  trial,  530 — 531 
perverse  verdict,  ground  for  new  trial,  533,' 

costs  on  a  verdict,  578.    Sec  "  Taxation  and  Recovery  of  Costs." 
in  action  of  replevin,  732 — 733 
for  plaintiff,  732 
for  defendant,  732—733 

at  defendant's  request  jury  may  find  value  of  goods  distrained, 

732 
in  case  of  distress  for  damage  feasaivty  jury  may  find  amount  of 
damage  sustained  by  defendsoit,  ih, 

VERIFICATION 

of  statements  in  bankruptcy  petition,  1301 — 1302 

VESSEL, 

meaning  of  term  in  County  Court  Rule,  1875,  83 

VERDERORS, 

their  election  in  County  Court,  5 

VICE-CHANCELLOR'S  COURTS.    5ijc  "  Universities."— "  Privilege." 


VIEW, 

order  for  a  view  of  property,  408  etaeq.     See  "  Interlocutory  Procebd- 


INGS." 


VOLUNTARY  SETTLEMENTS, 

effect  of  bankruptcy  upon,  1334 

VOLUNTARY  WINDING-UP.     See  "  Windino-Up." 

whether  building  societies  can  be  so  wound  up,  980 — 981 
proceedings  on  such  a  winding-up,  1185 — 1192 

VOTING, 

mode  of,  in  bankruptcy  proceedings,  1343 

in  proceedings  for  liquidation  by  arrangement  or  composition,  1433 

WAGES, 

infant  may  sue  for,  as  if  o{fuU  age,  220 

right  of  married  women  to  sue  for,  221 

cannot  be  attached,  645.    Sec  **  Attachment  of  Debts." 

"Wages  Attachment  Abolition  Act,  1870,"  645—646 
claims  for,  in  Admiralty  cases,  755 — 756 

what  they  include,  756 

jurisdiction  of  County  Courts  as  to,  ib. 
notice  to  consul  in  action  against  foreign  ships  for,  766 

Part  L  ends  loith  p.  733. 
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■  iaaui-dby  registrar,  82,  83 
by  whom  siTved.  1  ill 

befoiv  Buins  high  botlilTor  bis  offiueni  far  acting  in  o' 
demand  in  writing  for  )ivniiiBl  uiil  (.""[ly  thereof  mi 
wamnt  to  bring  up  a  wittiess  in  ■.'ustody,  432.     &e  ' 
WARRANT  OF  niSTRESS, 

penaltieH,  tiiii-s,  and  forfeilun'H  leTiiiI  liy,  49 

offender  ma;  be  dc-taiued  till  tetuni  of  wamnt, 
nnEcBH  wciirity  for  hi*  npjirarmnve  giien,  H>. 
when-  no  HufHiieiit  diitrrss  found  offender 
prison,  if.. 
irr^^larity  in  wartmiit  of  distreia  does  not  e 
treajiBsser,  GO 
gooda  difltrained  ennnot  be  token  in  execution,  605 

WARRANT  OF  KXFXJUTION.     See  "Kkecltion." 
iianed  by  registrar,  5fi2— 6S3 

after  inyment  of  fiH-s,  593 
date  of  issne  and  duration  of,  ib. 
in  what  order  tu  bi'  exeruti-d,  ib, 
form  Rn<l  indoraelnent  of,  593— 5t)4 
to  whom  direeted,  G94 

appointment  orsi>eeiaI  baJliO',  594— GB6 
notice  to  accomi«ny,  ib, 

duties  of  high  Miliffs  and  bailiffs  in  regard  to  execnl 
when  to  be  transmitted  to  foreign  court,  ib. 
may  be  re-iaaued  to  another  foreign  courl;  ib. 
liability  of  high  baililT and  baulifls  executing  warrant  < 
jiriority  of  execution  warrants,  598 
mode  of  execution  of  warrant,  598—621.     See  "Ell 
retnm  of  warrant,  622—623 

by  bailiff  of  home  court,  622 

by  bailiff  of  foreiRTi  court,  622—823 
witbtri  what  time,  ib. 
in  ejectment,  68? 

either  separata  or  together  «ith  warrant  of  po«« 
WARRANT  OF  POSSESSION, 

fonn  of  in  cjettment,  887.     Sue  "  Ejectment," 


INDEX. 

WARRANT  TO  REPLEVY, 
issae  of,  727 
form  of,  ih. 
fee  on,  ih. 
delivery  of  goods  ander,  ib. 

WASTE.    Sec  *  *  Equitable  Waste.  " 

WIDOWS 

of  intestates  may  in  certain  cases  apply  to  registrar  of  County  Coart  for 
administration,  875 — 885.     /Sice  "Probate." 

WIFE.    Sec  " Husband."— " Married  Woman." 

goods  of  defendant's  wife  whether  liable  to  execution,  604 

husband  may  maintain  replevin  for  goods  of  his  wife  taken  dwm  sola,  723 

WILL.     Sec  "Probate." 

formerly  approved  and  reconled  in  County  Court,  5 
actions  in  which  validity  of  any  devise,  bequest,  or  limitation  is  disputed, 
not  formerly  maintainable  in  County  Court,  185 
they  now  })Ossess  in  this  respect  a  limited  jurisdiction,  ib.,  n.  (A), 
196 
probate  or  office  copy  is  evidence  of  will  in  actions  concerning  real  estate 

save  where  validity  of  will  put  in  issue,  870 
costs  of  proof  of  will,  870 — 871 
probate  copy,  of  will  proved  in  solemn  form,  is  conclusive  evidence  of  the 

validity  and  contents  of  original  will,  871 — 872 
decree  ri'voking  probate,  renders  will  not  receivable  in  evidence  except  on 
appeal  from  such  decree,  ib, 

WINDING  UP. 

proceedings  in  County  Court  for  winding  up  of  partnerships,  201,  204 
actions  by  and  against  company  which  is  being  wound  up,  230 
short  titles  of  Companies  Acts,  1119 
meaning  of  term  **  contributory,"  ih. 

modes  of  winding  up  provided  by  Companies  Acts,  1119 — 1120 
summary  of  County  Court  jurisdiction  in  winding-up  matters,  1120 
general  jurisdiction  and  constitution  of  County  Courts  for  winding-up 
purposes,  1120 — 1125 
general  winding-up  jurisdiction  of  County  Courts,  1120 
rules  regulating  practice  in  County  Courts,  1120 — 1121 
fees,  1122 

swearing  of  affidavits,  ih. 

certain  official  signatures  to  be  judicially  noticed,  1122 — 1123 
sittings  at  chambers,  1123 
forms,  1128—1124 
advertisements,  1124 
fees  to  solicitors  and  counsel,  ih. 
powers  to  enforce  orders  as  to  winding  up,  1124 — 1125 
jurisdiction  and  proceedings  on  a  compulsory  winding  up,  1125 — 1184 
when  a  compulsory  onler  to  wind  up  may  be  nuule,  1125 — 1126 
the  petition  for  winding  up,  1126 — 1129 

form  of  affidavit  verifying  petition,  1128,  n.  (t) 
form  of  advertisement  of  i)etition,  1129,  n.  {jk) 
interim  injunctions  and  x)ro visional  liquidator,  1129 — 1180 

form  of  order   appointing  provisional   official  liquidator,  1130, 
n.  (c) 
hearing  of  the  x)etition,  1131 
meetings  of  the  company  held  by  direction  of  the  Court,  1131 — 1133 

form  of  notice  [or  advertisement]  of  meeting  of  creditors  or  con- 
tributories,  1132,  n.  (n) 

Part  I.  ends  with  p.  733. 
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INDEX. 

WINDING  VV'-cantinued. 

fonn  of  affidavit  in  sapxK>rt  of  application  for  payment  of  call, 
1169,  n.  (x) 
onler  for  payment  of  call  due,  1170,  n.  (y) 
afiidaxit  of  service  of  order,  1171,  n.  (2) 
notice  to  be  endorsed  on  order  for  payment  of  call  or  to 

be  served  therewith,  1172,  n.  {b) 
certificate  of  payment  of  money  into  bank  of  England, 

ib.,  n.  (c) 
affidavit  of  non-payment  of   money  into  bank,    1173, 

n.  (rf) 
memorandum  of  agreement  of  compromise  with  a  con- 
tributory, 1176—1177,  n.  (/) 
order  for  payment  of  money  on  delivery  of  books,  1178, 

n.  (h) 
summons  for  persons  to  attend  at  chambers  to  be  ex- 
amined, 1180,  n.  (0 
orders  for  the  prosecution  of  fraudulent  officers,  &c.,  1180 — 1181 
sales  of  property  of  a  company  which  is  being  wound  up,  1181 — 1182 
distribution  of  assets  not  re([uired  for  creditors,  1182 
orders  for  costs  of  winding  up  to  have  priority  over  debts,  ib, 
disposal  of  the  books  and  ];>apers  of  a  dissolved  company  or  society, 

1182—1183 
certificate  of  completion  of  the  winding  up,  1183 

form  of,  ib.,  n.  (m) 
order  for  the  dissolution  of  a  company  or  society  which  has  been 
wound  up,  1184 
form  of  order  to  dissolve  the  company,  ib.,  n.  (n) 
juris^liction  and  proceedings  upon  a  voluidary  winding  up,  1185 — 1192 
when  a  voluntary  winding  up  may  take  place,  1185—1186 
effect  of  a  resolution  for  voluntary  winding  up,  1186 — 1187 
appointment  of  official  lirjuidator,  1187 — 1189 
{)Owers  and  duties  of  official  lirjuidators,  1189 — 1191 
orders  for  the  prosecution  of  directors  or  officers,  1191 — 1192 
costs  of  liciuidation,  1192 
voluntary  winding  up  und^r  supervision  of  the  Court,  1192 — 1195 

when  an  onler  for  a  winding  up  under  supervi<»ion  may  be  made,  1192 
—1193 

Eetition  for  a  winding  up  under  the  supervision  of  Court,  1193 
earing  of  and  order  on  petition  for  a  winding  up  under  su|)ervisiou, 
1193—1194 
appointment  and  powers  of  liquidators,  1194 — 1195 
jurisdiction  and  proceedings  in  winding-up  matters  transferred  to  the 

County  Court  from  the  High  Court,  1195—1197 
]>ower  of  County  Court  to  take  evidence  in  winding-up  cases  pending  in 
High  Court,  1198 

WITHDRAWAL  OF  A  JUROR, 

when  convenient  to  do  this,  479 
effect  of,  ib. 

WITNESSES.    See  "  Attesting  Witness."—"  Commibhion." 

Treasury  instructions  as  to  transmission  of  conduct  money  for  witnesses  in 

foreign  districts,  89,  91 
examination  of  witnesses  whose  ability  to  attend  the  trial  is  doubtful,  404 
— 408.    See  "Interlocutory  Proceedings." 
necessity  of  provisions  to  secure  testimony  of  witnesses  who  may  be 
unable  to  attend  trial,  404 
how  County  Court  rules  deal  with  this  necessity,  ib. 
in  what  cases  an  examination  dc  bene  esse  allowed,  404 — 105.     Sec 
"De  Bene  Esse." 

^irt  I.  ends  with  p.  788. 
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Attend  or  to 


oilier  iiiflii'tiug  a 

exei'Ution  to  Ii'vy  a  fine,  to. 
(2.)  WHmiiit  to  bring  up  a  wituesB  in  custi 
liOK  order  oLtajjipJ,  432 
servii'c  of,  432—133 
(3.)  h<ii--'>»  corpiia  lui  taUfitaaduM,  433 — 
wiio  may  avanl  writs  of,  433 
mode  of  Obtniiiing  writ,  433 -43J 
bystimdcr  prntent  ili  Court  may  be  i-otupelled  t 
tliG  Hwcaiiug  of  witiiesaea,  ii. 
witiieBHCa  o1>{f<-tiiif;  to  an  oath  nmy  aftinu  or  de 
fonii  uF  alHnnatiou,  4tll 
of  dei'laratioii,  A. 
coniequeiices  of  ufiimiing  or  doclahng  falu 
>iicaiii|>etrnt  witnesses,  161 — 162 
['hildren,  ih. 
Iniiatic,  Mi 
exunioation  in  chief  of,  462—406 

leading  questions  not  allowed,  462 
excoptions  to  rale,  482-463 
if  witness  be  giving  evidence  to  cot 

462 
or  if  vitness  prove  hostile,  462 — 463 
how  hv  B  party  can  discredit  his  c 
subject-matter  of  witnens's  evidence  mnst 
own  kno«led({e,  463—465 
therefore  witness's  opinion  inadmissibl 
except  tbat  of  siieiitifio  wituesn,  4 
or  on  a  ci>ni[>arison  of  handwritinfl 
witness  refreshing  his  menioty,  4S4 — i 
t)ie  hrtt  evidence  must  always  be  given,  461 
hearsay  evidence  inadminible,  465 


INDEX. 

WITNESSES— om^miwjrf. 

right  to  interpose  cross-examination  on 
these  facts,  466 
cross-examination  of,  466 — 470 

witness  called  but  not  examined  liable  to,  466 
leading  questions  may  be  asked  on,  ib, 

cross-examination  as  to  irrelevant  imrts  sometimes  permitted,  466-^ 
467 
what  ([ucstions  witness  not  bound  to  answer,  467 — 468 
if  livitness  deny  conviction  for  felony  or  misdemeanor  it  may  be  proved, 

468—469 
proof  of  previous  inconsistent  statement  by  witness  may  be  given,  if  ho 

denies  having  made  it,  469 
evidence  may  be  given  discrediting  opjionent's  witness,  ib. 
witness  may  be  cross-examinexl  as  to  previous  statement  in  writing  made 
by  him  without  producing  it,  but  if  it  be  int(mded  to  contradict  him  by 
such  statement  his  attention  miLst  be  called  theivto,  469 — 470 
opposite  counsel  entitled  to  see  the  document  before  witness  is  cross- 
examined  upon  it,  470 
re-examination  of,  470 — 471 

cannot  go  into  new  matter,  470 

confined  to  matter  arising  out  of  cross-examination,  ib, 
questions  to  witness  by  Judge,  471 

witnesses  called  on  a  summons  to  produce  documents,  471—472 
non-attendance  of,  471 
need  not  be  sworn,  ib. 
witness  having  document  in  his  possession,  bound  to  ]>rodace  it  though 

not  served  with  siibpfena  duas  tecum ^  472 
witnesses  may  be  recalled,  481 
compelling  attendance  of,  before  ai*bitrator,  403 
arbitrator  to  judge  of  their  competency,  ih. 
and  to  swear  them  or  not  as  he  pleases,  ib. 
mode  of  taking  their  evidence  at  arbitration,  493 — 194 
improper  reje(!tion  of  witnesses  by  arbitrator,  494 
misconduct  of,  ground  for  new  trial,  537 — 538 
allowances  for,  on  taxation,  583 
examination  of,  before  trial  of  Admiralty  action,  775 

WOMAN.     See  "  J^Iarried  Woman." 

goods  of  woman  cohabiting  with  defendant  cannot  be  taken  in  execution, 
604 

WRECK, 

subject -to  payment  of  expenses,  fees,  and  salvage,  owner  entitled  to,  812 

WRECK  COMMISSIONER 

is  a  Judge  of  Court  of  Survey,  818 

Board  of  Ti-ade  to  determine  whether  appeal  as  to  detention  of  unsea- 
worthy  ship  to  be  heard  )>y,  888 

WRIT  OF  ERROR, 

appeal  by,  from  Sheriffs  Court  to  Court  of  Hustings,  17 

does  not  lie  from  County  Court  judgment  or  execution,  488 — 553 

WRIT  OF  EXECUTION.     Sec  "Exkcutiox." 


Part  I,  ends  with  p.  733. 
IM 
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Acts  of  Parliament. — Public  and  Local  Acts  from  an 
early  date,  may  be  had  of  the  Publishers  of  this 
Catalogue,  who  have  also  on  sale  Hie  largest  collection 
of  Private  Acts,  relating  to  Estates,  Enclosv,res, 
Bailways,  Roads,  &c,,  Jkc. 

ACTION  AT  LAW.— Foulkes'  Elementary  View  of  the 
Proceedings  in  an  Action.— Founded  on  "Smith's 
Action  at  Law."  By  W.  D.  I.  FOULKES,  Esq.,  Bamster-at- 
Law.    Second  Edition.     12mo.     1879.  10«.  Cd. 

**  The  Btndent  will  And  in  '  Smith's  Action '  a  mannaU  by  the  stadj  of  which  he  may 
eatily  acquire  a  general  knowledge  of  the  mode  of  procedure  in  the  various  stage*  of  an 
action  m  the  several  divisions  of  the  High  Court  of  Justice." — Law  lima. 

Peel.— Fid«  "  Chancery." 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Comnnon  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
Second  Edition  (includiDg  the  New  Bules,  April,  1880).  By 
SAMUEL  FBENTICE,  Esq.,  one  of  Her  Majesty's  Counsel. 
Koyal  12mo.     1880.  12«. 

"The  book  can  be  safely  recommended  to  stndents  and  practitioners"— late  Timti, 


Smith's  Action.— Ftdc  "Foulkes." 

ADMIRALTY.-Boyd.— Fide  "Shipping." 

Lowndes.— Ma rsden.—Ftdc  "  Collisions." 

Pritchard's  Admiralty  Digest.— With  Notes  from 
Text  Writers,  and  the  Scotch,  Irish,  and  American  Keports. 
Second  Edition.  By  ROBERT  A.  FRITCHARD,  D.C.L., 
Barrister-at-lAW,  and  WILLIAM  TARN  FRITCHARD.  With 
Notes  of  Cases  from  French  Maritime  Law.  By  ALGERNON 
JONES,  Avocat  &  la  Cour  Imperiale  de  Faris.  2  vols.  Royal 
8vo.    1865.  3Z. 

Roscoe's  Treatise  on  the  Jurisdiction  and 
Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  there- 
from, <&C.  With  an  AppcncUx  containing  Statutes,  Rules  as  to 
Fees  and  Costs,  Forms,  Frecedents  of  Fleadings  and  BUls  of  Costs. 
By  EDWARD  STANLEY  ROSCOE,  Esq.,  Barrister-at-Law,  and 
Northern  Circuit    Demy  8vo.    1878.  \i 

"Mr.  Rosooe  has  peiformed  his  task  well,  supplying  in  the  most  convenient  shspe  a 
clear  digest  of  the  law  end  practice  vf  the  Admiralty  QquiXb.'*— Liverpool  CowrUr. 

*^*  AU  ttandard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindingt, 
[No.  4.]  A 
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AGENCY.— Petg rave's  Principal  and  Agent. — A  Mjunul 
of  the  Law  of  Prmctp«l  and  Agent.  By  £.  C.  PETGRAVE, 
Solicitor.     12mo.     1857.  7s.  6d. 

Petgrave's  Code  of  the  Law  of  Principal  and 
Agent,  with  %  Preface.  By  £.  C.  P£TORAV£,  Solicitor. 
Demy  12mo.    1876.  Set,  2c 

Rogers.— Fk/«  '^  Elections." 

Russell's  Treatise  on  Mercantile  Agency. — Second 

Edition.    Bra     1873.  lU. 

AGRICULTURAL  LAW.— Addison's    Practical    Guide  to 

the  Agricultural  Holdings  (England)  Act,  1878 

(88  A  39  Vic.  c.  92X  And  TreatiBe  thereon,  showine  the  Alteratiani 

in  the  Law,  and  oontainins  many  oaeful  Hints  and  Snggeations  ai 

to  the  canying  oat  of  the  ProTinoos  of  the  Act;  with  Handy  Formi 

and  a  CarefnUy  Prepared  Index.     Designed  diiefly  for  the  use  of 

Agricultural  Landlords  and  Tenants.    By  ALBERT  ADDISON, 

Solidtor  of  the  Supreme  Court  of  Judicature.  1 2mo.   1876.  Act,  2i.  6(L 

Cooke  on  Agricultural  Law.— The  Law  and  Practict 

of  Agricultural  Tenancies,  with  Numerous  Precedents  of  Tenancy 

Agreements  and  Fanning  Leases,  ftc,  Ac     By  6.  WIN6B0VE 

COOKE,  Esq.,  Banister-at-Law.    Sra    1851.  18#. 

Dixon's  Farm.— r«/«  "Farm.*' 

ARBITRATION.— Russell's  Treatise  on  the  Duty  and 

Power    of   an  Arbitrator,   and   the    Law  of 

Submissions  and   Awards:  with  an   App«>dix  of 

Forms,  and  of  the  Statutes  relating  to  ArUtration.     By  FRANCIS 

RUSSELL,  Esq.,  M.A^  Barristezvat-Law.    Fifth  Sditkm.     Royal 

8vo.     1878.  IL  lU. 

ARTICLED    CLERKS.— Butlin's     New     and     Complete 

Examination  Guide  and  Introduction  to  the 

Law  ;  for  the  use  of  Articled  Clerks  and  those  who  contemplate 

entering  the  legal  profession,  comprising  Courses  of  Reading  for  the 

Preliminary  and  Intermediate  Examinations  and  for  Honours,  or  a 

Pass  at  the  Final,  with  Statute,  Ca«e,  and  Judicature  (Time)  Tables, 

Sets   of   Examiuation   Papers,   Ac.,   Ac.    By  JOHN  FRANCIS 

BUTLIN,  SoUcitor,  &C.     8vo.      1877.  IS*. 

"  A  tenidhle  and  OMful  ^[aido  fur  the  Ic^al  tjra" — Solititors'  Jowndl. 

**ln  tupplying  law  studonta  with  materiali  for  preparinj  themaelTea  for  examinatioB. 

Mr.  Batlin,   wc  thick,  haa  disuuoed  all  competitoia.    Tho  rolome  before  as  cootaiaa 

hinta  on  reading,  a  very  neat  sammary  of  law.  which  the  best  read  practitioDer  need 

not  despiae.    There  are  time  tablea  nnder  the  Jodicataro  Act,  and  an  exoeUeot  tabalar 

arranKcment  of  leading  oisea,  which  will  be  found  of  great  aen'ice    ....    Tuition 

of  thia  kind  will  do  much  to  remove  obataclea  which  present  thesselTes  to  commenduf 

itodenta,  and  when  examinationa  are  over  the  book  ia  one  which  may  be  oaefnlly  kep: 

dose  at  hjuid,  and  will  well  rep«T  *  noting  np.'  '^—Law  Times. 

Rubinstein  and  Ward's  Artie  led  Clerks'  Hand- 
book.— Being  a  Concise  and  Practical  Guide  to  all  the  Stepc 
Necessary  for  Entering  into  Articles  of  Clerkship,  paasing  the 
Preliminary,  Intermediate  and  Final  ExaminatiMis,  obtaining 
Admis8ion  and  Certificate  to  Practise,  with  Notes  of  Cases  affecting 
Articled  Clerks,  Suggestions  as  to  Mode  of  Reading  and  Books  to 
be  read  daring  Articles.  Second  Edition.  By  J.  S.  RUBINSTEIN 
and  S.  WARD,  SoUcitors.     12mo.     1878.  St. 

"  No  articled  clerk  thoold  be  without  It."  -Law  nmn. 

'  We  think  it  omits  nothing  which  it  ought  to  contain.**— law  JounuU. 

Wharton's  Articled  Clerk*s  Manual.— A  Manual 
for  Articled  Clerks :  being  a  oomprehensive  Gkude  to  their  anocesihil 
Examination,  Admission,  and  Practice  as  Attorneys  and  Solidton 
of  the  Superior  Courts.  Ninth  Edition.  Greatly  enlarged.  By 
C.H.ANDERSON.     Royall2mo.     1864.  18f. 

\*  AU  standard  Law  Worhtart  kqttin  Stock,  in  law  calf  and  other 
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ARTICLES  OF  ASSOCIATION.— Palmer.— Ffde'*ConTeyuicliig.*' 
ATTORNEYS*— CoPdery.—Fuie  "Solidtora." 

Pulling 's  Law  of  Attorneys,  General  and  SpecUJ, 
Attomeys-at-Law,  Solidton,  Notaries,  Proctors,  Conveyanoers, 
Scrivenen,  Land  Agents,  House  Agents,  &c.,  and  the  Offices  and 
Appointments  usually  held  by  them,  &c.  By  ALEXANDER 
PULLING,  Serjeant-at-Law.  Third  Edition.  Svo,  1862.  18s. 
"  It  is  a  laborious  work,  a  canfal  work,  the  work  of  a  lawyer,  and,  b^ond  oomparison 
the  best  tliat  bat  ever  been  prodaoed  upon  this  sabject.'*— Xmo  Timtt. 

Smith.— The  Lawyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  commenoing  Businesa.  By  J. 
ORTON  SMITH.     12mo.     1860.  .    4t. 

AVERAGE— Hopkins'  Hand^Book  on  Average.— Third 

Edition.     8vo.    1868.  18t. 

Lowndes'  La>^  of  General  Average.— EngUsh  and 

Foreign.     Third  Edition.     By  RICHARD   LOWNDES,  Author 

of '*Ae  Admiralty  Law  of  Colliflions  at  Sea."  Royal  8vo.  1878.   21i. 

BALLOT.— FltzGerald's  Ballot  Act.— With  an  iNTBODuonox. 
Forming  a  Guide  to  the  Plrocedure  at  Parliamentary  and  Municipal 
Elections.  Second  Edition.  Enlarged,  and  containingthe  MunicipJ 
Elections  Act,  1875,  and  the  Parliamentary  Elections  (Retummg 
Officers)  Act^  1875.  By  GERALD  A.  R.  FITZGERALD,  M.  A.,  of 
Lincoln's  Inn,  Esq.,  Bsxrister-at-Law.  Fcap.  8vo.  1876.  5t.  (UL 
^'AnMftil  guide  to  all  eoueemed  in  ParliamenMry  and  HnnSclpal  Sleetions.''— Xoio 

'*  We  sboold  strongly  sdvise  any  perwn  onnnected  with  elections,  whether  acting  as 
candidate,  sgent,  or  in  any  other  capacity,  to  become  poeaessed  of  tlUs  mannaL" 

BANKING.- W^alker's  Treatise  on  Banking  Law.  In- 
cluding the  Grossed  Checks  Act,  1876,  with  dissertationB  thereon,  also 
references  to  some  American  Cases,  and  full  Index.  By  J.  DOUGLAS 
WALKER,  Esq.,  Barrister-at-Law.     Demy  8to.    1877.  14t. 

'*Tbe  work  has  been  carcAiUy  written,  and  will  ani^ly  the  want  of  a  oompaet  sum- 
mary of  Banking  Law.^—AilMfor/  Journal. 

**  Persona  who  are  intereated  in  banking  law  may  be  gnlded  oat  of  many  a  dUBcnlty 
by  conaolUng  Mr.  Walker's  ▼olanie."— loio  Timet. 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 
to  Bankruptcy.— Third  Edition.    12mo.    1877.  6». 

Haynes. —  Vide  "Leading  Cases." 

Lynch's  Tabular  Analysis  of  Proceedings  in 
Bankruptcy,  for  the  use  of  Students  for  the  Incorporated  Law 
Sodety's  Ezaminadona.    Second  Edition.    8to.    1874.         Net,  1«. 

ScotVs  Costs  in  Bankruptcy.— Fiefe" Costs." 

Smith's  Manual  of  Bankruptcy.— A  Manual  relating 
to  Bankruptcy,  Insolvency,  and  Imprisoimient  for  Debt ;  comprising 
the  New  Statute  Law  verbatim,  in  a  consolidated  and  readable  form. 
With  tiie  Rules,  a  Copious  Index,  and  a  Supplement  5>f  Decisions. 
By  JOSIAHW.  SMITH,  RO.L.,Q.C.    12mo.    1878.  10s. 

*«*  'The  Supplement  may  be  had  separately,  net,  St.  6<L 

AA/^illianns'  Law  and   Practice  in   Bankruptcy: 

comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Bankruptcy 

Repeal  and  Insolvent  Court  Act  of  1869,  and  the  Rules  and  Forms 

made  under  those  Acts.  Second  Edition.  By  ROLAND  VAUGHAN 

WILLIAMS,  of  Lincoln's  Inn,  Esq., and  WALTER  VAUGHAN 

WlLLIAl^iS,  of   the  Inner  Temple,  Esq.,  assisted  by  I^lanois 

Haluctt  Hjlbdcabtlk,  of  the  Inner  Temple,  Esq.,  Barristers-at- 

Law.    8vo.    1876.  U.  8s. 

'*  *  WflUama  on  Bankmpt^ '  la  quite  aatiafoctory/'^Iow  Maffogine. 
* '  It  would  be  difficult  to  apeak  in  terma  of  nndne  praise  of  tbe  present  work.** 

*J^  AU  ttandard  Law  World  are  kept  in  Stocky  m  latw  oalf  and  oiher  binding, 
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BAR»CUIDETO  THE^Shearwood.— Ftdg  "ET^Tnmation  Gmda^" 

BILLS  OF  EXCHANCE.-^halmers*  Digest  of  the  Law 
of  Bills  of  Exchange,  Promissory  Notes,  and 
Cheques.    By  M.  D.  CHALMERS,  of  the  IiiD«r  Temi^  £*}. 
Barrister-at-Law.    DemySTa     1878.  12l&(L 

•••Thit  work  is  b  th«  fora  of  tke  ladiu  Ood<%  b«ide>  tba  KncUdi  Cmm  tt  to  Doted 
■p  with  retaneoeo  to  the  Freseh  Iaw  and  ih«  Qtrman  Code,  aod  on  doabtftd  poliu  to 
th«Morer«e«Bt  AmflrieaaOeei^tkMi*:  it  aisocootainiftUbloofoyorraiedordoobtod  rMW 

**  Mr.  ChalaMn  has  done  wisely  in  ctstiar  hto  hook  into  its  fMcsest  forai.  sod  the 
pIsa,  tbos  well  onaedtred,  has  bees  most  efEBCtaslly  esrried  ovt.  As  s  haoAj  book  of 
wiirsnoo  on  a  difleolt  end  taportsiit  briBeh  of  tke  law.  it  is  most  Taloabto.  sad  it  ta 
psneetly  pisiu  tkst  ao  paias  hkw  been  spared  to  laader  it  completa  in  every 
The  index  it  oopioas  and  well  arranged.  "—Ai/iirdajr  Btwiew. 

**  The  book  is  not  only  well  ptanned.  bat  well  ezeeated fSor  tbe  ristnc 

tioasand  for  men  of  bn#neei  this  digest  will  be  a  fift  of  no  saiall  valna."— />)b2I  Mml 
thuttu. 

Chitty  on  Bills  of  Exchange  and  Promissory 
Notes,  with  references  to  the  la'w  of  Scotlana, 
France  and  America.— Eleventh  Edition.  By  JOHN  A. 
RUSSELL,  Ew|.,LL.6.,  one  of  Her  Majesty's  Counsel,  ftnd  Judge 
of  County  Coorta.    Demy  Sva    1878.  IL  8i. 

Eddis'  Rule  of  Ex  parte  AVaring.  By  A.  C.  EDDIS, 
aA.,ofLinooln'sInn,BarristerHa-Law.   PoetSro.   1876.  iV€f,2s.6<L 

BILLS  OF  SALE^-Cavanagh.— Fuie  <*  Money  SecoritieB." 

Millar's  Bills  of  Sale.— A  Treatifle  on  Bills  of  &ae,  with  an 

Appendix  containing  the  Acts  for  the  Registrmtion  of  Bills  of  Sale 

Precedents,  ftc.  (behig  the  Fourth  Edition  of  mUar  and  Collier's 

Treatise  on  Bills  of  Sale).     By  F.  C.  J.  MILLAB,  of  the  Inner 

Temple,  Esq.,  Barrister«t-Law.    12mo.    1877.  12« 

"  The  orifiBal  work  is  brooght  down  to  date,  and  the  latest  cases  are  rtfoned  to  and 

eoosldered.     The  Tslae  of  the  work  Is  cnhanoed  throogfaont  by  esreftil  a&Dotatioa.** 

-IfSar  Ifo^osiiM. 

BOOK-KEEPING.— Bedford's  Intermediate  Examina- 
tion Guide  to  Book-keeping.— Second  Edition.  12ma 
1875.  AH  2i-  6<i. 

CANAL  TRAFFIC  ACT.— Lely's  Railway  and  Canal  Traf- 
fic Act,  1873.— And  other  Railway  and  Canal  SUtutes;  with 
the  General  Orders,  Forms,  and  Table  of  Fees.    PostSvo.    1873.    8«. 

CARRIERS.— Brow^ne  on  Carriers.— A  Treatise  on  the  Law  of 
Carriers  of  Goods  and  Passengers  by  Land  and  Water.  With 
References  to  the  most  recent  American  Dedsions.  By  J.  H. 
BALFOUR  BROWNE,  of  the  Middle  Temple,  Esq.,  BArrister^t- 
Law,  Registrar  to  the  Railway  Commission.    8vo.   187S.  1S«. 

CHANCERY,  and  Vide  **  EQUITY.'' 

Daniell's  Chancery  Practice.  —  Sixth  Edition,  by 
LEONARD  FIELD  and  EDWARD  CLENNELL  DUNN. 
Barristers-at-Law;  assisted  by  W.  H.  UPJOHN,  Student  and 
Holt  Scholar  of  Gray's  Inn,  Ac.,  Ac,  Editor  of  "  Daniell*s  Forms, 
Third  Edition."    2  vols.     8vo.  {In  preparation.) 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  DiMertations  and  Notes,  forming  a  complete  guide  to  the  prac- 
tice of  the  Chancery  Division  of  the  High  Court  and  of  the  Courts 
of  Appeal  Being  the  Third  Edition  of  "  Daniell's  Chanceiy  Forms.*' 
By  WILLIAM  HENRY  UPJOHN,  Esq.,  Student  and  Holt 
Scholar  of  Gray's  Inn,  Exhibitioner  in  Jurisprudence  and  Roman 

*«*  A  U  standard  Law  Work$  are  kq}t  in  Stock,  in  law  calf  and  other  bindingt. 
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CHANCERY.-OmMmaL 

Law  in  the  University  of  London,  Holder  of  the  First  Senior  Stu- 
dentship in  Jorispnidence,  Koman  Law  and  International  Law 
awarded  by  the  Council  of  Legal  Education  in  Hilary  Term,  1879. 
In  one  thick  yoL    Demy  8vo.     1879.  2L  2$. 

"  Mr.  Upjohn  haa  restored  the  volume  of  Chunoery  Forms  to  the  place  it  held  before 
the  recent  changes,  as  a  trustworthy  and  complete  collection  of  precedents.  It  has 
all  the  old  merits  ;  nothing  is  omitted  as  too  trivial  or  commonplace  ;  the  solicitor's 
clerk  finds  how  to  indorse  a  brief,  and  how,  when  necessary,  to  t^ve  notice  of  action  ; 
and  the  index  to  the  forms  is  full  and  perspicuous."—  SoUeiUm'  Joumai. 

**It  will  be  at  osefnl  a  work  to  practitioaers  at  Westminster  as  it  will  be  to  those  in 
Lincdn's  Inn."— low  Tbne$, 

Haynes'   Chancery   Practice.— The  Practice  of 

the  Chancery  Division  of  the  High  Court  of 

Justice  and  on  Appeal  therefrom,  for  the  use 

of  Practitioners   and    Students.  — By  JOHN  F. 

HAYNES,  LL.D.    Author  of  the  "  Student's  Leading  Cases/*  kc. 

Demy  8va    1879.  1^  5<. 

"  l£aterials  for  enabling  the  practitionf r  himself  to  obtain  the  information  he  may 

require  are  placed  before  him  in  a  convenient  and  wccestible  form.    The  arrangement  o 

the  work  appears  t>  be  good.'*~Xaw  Jliaffcuine  and  Review,  Februarj,  1880. 

Morgan's  Chancery  Acts  and  Orders.— The  Statutes, 

Greneral  Orders,  and   liules   of   Court  relating   to  the  Practice, 

Pleading,  and  Jurisdiction  of  the  Supreme  Court  of  Judicature, 

particularly  with  reference   to  the  Chancery  Division,  and   the 

Actions  assigned  thereto.    With  copious  Notes.     Fifth  Edition. 

Carefully  reiised  and  adapted  to  the  new  Practice  by  GEORGE 

OSBORNE  MORGAN,  M.P.,  one  of  Her  Majesty's  Counsel,  and 

CHALONER  W.  CHUTE,  of  Lincoln's  Inn,  Barrister-at-Law,  and 

late  Fellow  of  Magdalen  College,  Oxford.   Demy  8vo.    1876.   1/.  10«. 
*'Tbl8  edition  of  Mr.  Morgan's  treatise  most,  we  believe,  be  the  most  p<^ar  witt  tbe 
profession.*— Xaw  Timet. 

Morgan  and  Davey's  Chancery  Costs.— Fwfe" Costs." 

Peel's  Chancery  Actions.— A  Concise  Treatise 

on  the  Practice  and  Procedure  in  Chancery 

Actions.- By  SYDNEY  PEEL,  of  the  Middle  Temple,  Esq., 

Barrister-at-Law.     Demy  8vo.   1878.  7i.  M, 

"  To  Chanoery  practitlooers  of  both  branches  the  volume  will  doubtless  prove  very 

QseftiL"— low  Ttmes. 

CHANCERY  PALATINE  OF  LANCASTER.— Snow  and  TA.^in- 
stanley's  Chancery  Practice.— The  Statutes,  Consoli- 
dated and  Gencoral  Orders  and  Rules  of  Court  relating  to  the  Practice, 
Pleading  and  Jurisdiction  wf  the  Court  of  Chancery,  of  the  County 
Palatine  of  Lancaster.  With  Copious  Notes  of  all  practice  cases  to 
the  end  of  the  year  1879,  Time  Table  and  Tables  of  Costs  and  Forms. 
By  THOMAS  SNOW,  M.A.,  and  HERBERT  WINSTANLEY, 
Esqrs.,  Barristers-at-Law.    Royal  8vo.     1880.  11,  lOt. 

CIVIL  LAW.— Bowyer's  Commentaries  on  the  Modern 
Civil  Law.— By  Sir  GEORGE  BOWYER,  D.C.L-,  Royal 
8vo.    1848.  18f. 

•Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— By  Sir  GEORGE  BOWYER,  D.C.L. 
Royal  8to.    1874.  5m. 

Cumin's  Manual  of  Civil  La^w,  containing  a  Translation 
of,  and  Commentary  on,  the  Fragments  of  the  XIL  Tables,  and 
the  LisUtutes  of  Justinian ;  the  Text  of  the  Institutes  of  Gkius  and 
'  Justinian  arranged  in  parallel  colunms  ;   and  the  Text  of  the  Frag- 

ments of  Ulpian,  &c.  By  P.  CXJMIN,  M.A.,  Barrister^at-Law 
Second  Edition.    Medium  8vo.    1865.  18f. 

*«*  A  U  itandard  Law  Worka  are  kept  in  Sitodb,  in  law  calf  and  oUttr  bindinffs. 


■ 

I 

I 


*  6  STEVENS  AND  SONS'    LAW  PUBLICATIONS. 


1  • 


COLUSIONS.—Lowndes*  Admiralty  Law  of  Collisions 
at  Sea.~8vo.    1867.  7f .  ^ 

Marsden  on  Maritime  Collision.— A  Treatise  on  the 
Law  of  CoUiflioDB  at  Sea.  With  an  Appendix  oontatning  Extncti 
from  the  Merchant  Shipping  Acts,  the  International  Regnlationa 
lof  1863  and  1880)  for  preventing  Collisions  at  Sea ;  and  local  Roki 
for  the  same  purpose  in  force  in  the  Thames,  the  Mersey,  and  dse- 
where.  By  REGINALD  G.  MARSDEN,  Esq.,  Banister-at-Law. 
Demy  8vo.     1880.  12*. 

COLONIAL  LAW.— Clark's  Colonial  Law.—A  Summary  ol 
Colonial  Ijaw  and  Practice  of  Appeals  from  the  Plantations.  Svo. 
1834.  1/.  4a 

COMMENTARIES  ON  THE  LAWS  OF  ENCLAND.—Bedford.— 
Vide  **  Examination  Gnides.*' 
Broom  and  Hadley*s  Conrimentaries  on  the 
Laws  of  England.— By  HERBERT  BROOM,  LL.D.,  of 
the  Inner  Temple,  Barrister-at-Law ;  and  EDWARD  A.  HAD- 
LEY,  M.A.,  of  Lincoln's  Inn.  Barristerat-Law ;  late  Fellow  of 

Trinity  ColL,  Cambridge.     4  vols.     8to.      1869.  ZL  3t. 

**  KothlDf  that  oould  be  done  to  mske  the  work  vumtaX  and  hsody  has  been  left 
undnn*.'* — L«r  JowmmL 

COMMERCIAL  LAW.— Goirand's  French  Code  of  Com- 
merce and  most  usual  Commercial  Laws. 
With  a  Theoretical  and  Practical  Commentary,  and  a  Compendiom 
of  the  judicial  organization  and  of  the  course  of  procedure  before 
the  Tribunals  of  Commerce;  together  with  the  text  of  the  law; 
the  most  recent  decisions  of  the  Courts,  and  a  gloaaxy  of  I^endi 
judicial  terms.  By  LEOPOLD  GOIRAND,  lioenci^  en  droit. 
In  1  vol.  (850  pp.).    Demy  8vo.     1880.  2/.  2ju 

Levi.— Fm/ij  "International  Law.'' 
COMMON  LAW,— Archbold's  Practice  of  the  Queen's 
Bench,  Comnnon  Pleas  and  Exchequer  Divi- 
sions of  the  High  Court  of  Justice  in  Actions, 
etc.,  in  which  they  have  a  comnnon  jurisdic- 
tion.—Thirteenth  Edition.  By  SAMUEL  PRENTICE,  Esq., 
one  of  Her  Majesty's  CounseL     2  vols.     Demy  8vo.     1879.     3^  3«. 

Ball's  Short  Digest  of  the  Common  Law;  being 
the  IVinciples  of  Torts  and  Contracts.  ChieBy  founded  upon  the 
works  of  Addison,  with  lUnitrative  Gates,  for  the  use  of  Stadents. 
By  W.  EDMUND  BALL,  LL.B.,  late  "Holt  Schokr^'of  Grays 
Inn,  Barrister-at-Law  and  Midland  Circuit.  (iSVar^y  tradif.) 

Chiiiy.—  Vidt  "Forms."  Foulkes.—  rtde  "  AcUon." 

Fisher.— F«i«  "  Digests."        Prentice.—  Vide  "Action." 

Shirley.— Ttcfc  "Leading  Cases." 

Smith's  Manual  of  Common  Law.— For  Practitioners 
and  Students.  A  Manual  of  Common  Law,  oomprisinff  the  funda- 
mental principles  and  the  points  most  usually  occumng  in  daily 
life  and  practice.  By  JOSIAH  AV.  SMITH,  B.C.L.,  Q.C. 
EiKhth  Edition.     12mo.     1878.  14*. 

COMMONS  AND  INCLOSURES.— Chambers*  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces, 
including  Public  Parks  and  Recreation  Grounds,  ^^-ith  v-arious  official 
documents  ;  precedents  of  by-laws  and  regulations.  The  Statutes  in 
full  and  brief  notes  of  leading  cases.  By  GEORGE  F.  CHAM- 
BERS, of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  Imperial 
8vo.     1877.  et.  W. 

Cooke   on    In  closures.— With    Forms   as   settled    by   the 

Inclosure  Commissioners.      By  G.  WIN6R0VE  COOKE,  Esq., 

Barrister-at-Law.     Fonrth  Edition.     12mo.     1864.  ids. 

*,*  All  itandard  Law  Worh  art  ktpt  in  Stock,  in  lav  calf  and  other  hindingi. 
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COMPANr  LAW.— Finlason's  Report  of  the  Case  of 
T'wycross  V.  Grant.    8vo.    1877.  Net,2M,  6d. 

Pa  1  m  e  r.-—  Vide  "  Conveyandng. " 

Palmer's  Shareholders'  and  Directors'  Com- 
panion.— A  Manual  of  every-day  Law  and  Practice  for  Pro- 
motfn,  Shareholders,  Directors,  Secretaries,  Creditors  and  Solicitors 
of  Companies,  under  the  Companies'  Acts,  1862,  1867,  and  1877. 
Second  Edition.  By  FRANCIS  B.  PALMER,  Esq.,  Barrister-at- 
Law,  Author  of  "Company  Precedents."    12mo.    1880.    Net,2t.M, 

Thring.— Fuf«  "  Joint  Stocks." 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises. Intended  for  the  Use  of  Students.  By  W.  M.  C.  Post 
8vo.     1878.  6*.  6d, 

*'An  acquaintance  with  Fearne  is  ioditpensable  to  a  stndent  who  deairea  to  be 
thoroughly  gronoded  in  the  common  law  relating  to  real  property.  Suck  student  will 
flad  a  peroaal  of  thin  epitome  of  great  Talue  to  him."— loio  Journal, 

CONSTITUTIONAL  LAW.— Bo^^ryer's  Commentaries  on 
the  Constitutional  Law  of  England.—By  Sir 
GEO.  BOWYEE,  D.C.L.  Second  Edition.  Royal  8vo.  1846.   li.  2j. 

riaynes.— Ficfc  "  Leading  Cases." 

CONTRACTS.— Addison  on  Contracts.— Being  a  Treatise  on 

the  Law  of   Contracts.    By  C.  G.  ADDISON,  En).,  Author  of 

the**  Law  of  Torts."    Seventh  Edition.    By  L.  W.  CAVE,  Esq.,  one 

of    Her   Majesty's    Counsel,  Recorder   of   Lincoln.    Royal    8to. 

1875.  U  18s. 

"At  present  this  is  bj  Ikr  the  best  book  upon  the  Law  of  Contract  poaaesaed  by  the 
Profaaaioii,  and  it  ia  a  thoroughly  practical  hook,**— Lam  Tiinet, 

Leake  on  Contracts. — An  Elementary  Digest  of  the  Law 
of  Contracts  (being  a  new  edition  of  "  The  Elements  of  the  Law  of 
Contracts").  By  STEPHEN  MARTIN  LEAKE,  Barrister-at- 
Law.    1  vol.    Demy  8vo.     1878.  IZ.  I8f. 

Pollock's    Principles   of    Contract   at  Law  and   in 

Equity  ;  being  a  Treatise  on  the  General  Principles  relating  to  the 

Validity  of  Agreements,  with  a  special  view  to  the  comparison  of 

Law  and  Equity,  and  with  references  to  the  Indian  Contract  Act, 

and  occasionally  to  American  and  Foreign  Law.    Second  Edition. 

By  FREDERICK  POLLOCK,  of  Lincoln's  Inn,  Esq..  Banister-at- 

Law.    Demy  8vo.    1878.  12.  6t. 

The  liOrd  Chief  Justice  In  his  judcment  in  MttropoUtan  Railway  Company  v.  Bro^^ 
dm  and  others,  said,  "The  Iaw  is  well  pat  br  Kr.  Frederick  Pollook  in  his 
very  aUe  and  learned  work  on  Oontraots.'*— 77kc  Tbnet. 

**  ifoT  the  purpoMS  of  the  atudent  there  \»  no  book  equal  to  Mr.  Pollock's."— TVU 
Soonomitt. 

**  He  has  Mcceeded  in  writing  a  book  on  Contrsctf  which  the  working  lawyer  wlu  find 
as  naefhl  for  reference  as  any  of  ita  predeceaaors,  and  which  at  the  same  time  will  give 
the  imdent  what  hn  will  seek  for  in  vain  elsewhere,  a  complete  nUUmaU  of  the  law.  <~ 
Law  MaffOJthte  and  Rtvitw. 

**  We  lee  nothing  to  qnattfy  in  the  praise  we  bestowed  on  the  first  edition.  The  chapters 
on  nnlawful  and  Impossible  agreements  are  models  of  full  and  clear  treatment"— SoAdtort' 
Jom-nal. 

Smith's  Law  of  Contracts.— By  the  late  J.  W.SMITH, 

Esq.,  Author    of   "Leading  Cases,"    &c.     Seventh  Edition.    By 

VINCENT  T.  THOMPSON,  Esq.,  Barrister-at-Law.    Demy  8vo. 

1878.  U,  Is. 

*'  We  know  of  few  books  equally  likely  to  benefit  the  student,  or  marked  by  such  dm- 

tingnlsbed  qualities  oi  mddity,  order,  and  accuracy  as  the  work  before  as.'*— iSdftfetfort' 

Jovmal,  Deesmber  28, 1878. 

AU  ikmdard  Law  WorJct  art  kept  in  Stock,  in  law  caff  and  other  Inndinyt, 
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CONVET ANCmC.-Dart^rii( "  TcBdon  nd  E 
Greenwood's  Manual  ofConveyai 

of  th«   Practice   of   CiaTunaaaa.  Aovior  I 
nlatinz  to  the  dauSy  KMtiDC  oi 
To  wliicli  ve  adikid  Coneiw  I 
OnreruiciD^  1    Onditaoai  id   Skle,  CnarefB 
ABDTUnB  in  onwtaot  s«.     Kfib  Kditif. 
B.A.,  LL.B.,  Solicitor.    Dcmj  Sro.    lSr7. 
■■  A  anM]  Mailr  af  tk(«  raf™  "hX  pnb*VT  i**  ■  'Bfa 
■Mfiil  kmowltdfv^  k'  ti Iffciotl^r-'—  ■'*--  -"^ '■• — '- 


Hay  nes.— Fide" 'LmaiagCtta." 
Margin's  Student'i  Conveyancer. 

Prindple*  of  Modem  CaoTejandBg,  {QortntK 
CuUeetioD  of  PneeAtata,  ■ccompiiied  by  delaOi 
PnrduH  IhmU    B;  THOHAt)  FREDERIC 
DodtStd.    1S77. 
'  It  •booU  t«  plK^  la  iba  huds  o(  cnnr  MMmL- 

Palmer's  Company  Pr«cedent8.- 
other  Fomii  and  Preocdeul*  iiUliiin  to  CtMl 
□ndcT  tbeCoinnnlM' Acta,  1862  and  1BS7.  Ai 
Agnremeuta,  Hemoniida  of  AaocutioD,  Arl 
Reaotntiotia,  Nnttna,  CatiSctlm,  Providinut 
Trmde,  DebeDtima,  RtconatruetlaD,  AwaJgatnati 
With  Copfoo*  Nutea.  Bv  FRAKCIS  BEAUI 
the  Inner  Temple,  Ek|  ,  Bunter^t-I^w.  Deo 
"  Tttrr  had  aner,  to  mr  knaaMfi,  bwa  taj  MUapt  ts  e 
'     ~   nelulnljT  iUiB(  (o  tb*  AitBaUaa,  ■■ 
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Prideaux's  Precedents  in  Conveyancing.— With 

DiiMrtations  on  ito  Law  and  PftMstioe.  Ninth  Edi^io.  By 
FREDERICK  PRIDEAUX,  late  Profenor  of  tho  Law  of  Raal  and 
Personal  Property  to  the  Lms  of  Conrt,  and  JOHN  WHITCOMBB, 
Esqrs.,  Barristers-at-Law.    2  vols.    Royal  8vo.    1879.  ZL  10<. 

"  We  havo  been  always  aoctiatomed  to  view  *Pridoaux'  as  the  moat  itsafal  work 
out  on  oonTeyancdnff,  Itoombinee  oondseneas  and  deameea  In  its  precedents 
with  aptness  and  oomprahenslyenees  in  its  dissertations  and  notes,  to  a  degree  superior 
to  that  of  any  other  woriL  of  its  kind."— low  Journal,  Febmary  8, 1879. 

''iYkleaax  has  beoome  as  indispensable  part  of  the  CooTeTanesr'sttbnry. 

The  new  edition  has  been  edKed  with  a  care  and  aceuracy  of  whidi  we  can  hanUf  speak 

too  highly. The  care  and  completenrss  with  wliich  the  dissertadon  has 

been  roTised  leares  ns  hardly  any  room  for  crideism.'*<-i8oM6»lori'  JommaL 

**  The  Tohimee  are  now  somethiDg  more  than  a  mere  colleoUon  of  precedents ;  they 
contain  most  valaable  dissertations  on  the  law  and  practice  with  reference  to  conTeyaatdng. 
These  diwertations  are  followed  by  the  precedents  on  each  soMect  dealt  with,  and  are  in 
themselTescondeDsed  treatises,  embodying  all  the  latest  case  and  statute  law  .  .  .  Haring 
regard  to  the  wide  general  knowledge  required  of  all  lawyers  in  the  preeent  day,  such  a 
work  as  this  must  prove  highly  acceptable  to  the  whole  Profession."— £ow  Timt$, 

COPYRIQHT.-Phillips'  Law  of  Copyright.— The  Law  of 
Copyright  in  Works  of  Literature  and  Art,  and  in  the  Appli- 
cation of  Designa.  With  the  Statutes  relating  thereto.  By 
CHABLES  PALMER  PHILLIPS,  of  Linoobi's  Inn,  Eaq., 
Bamster-at-Law.    8vo.     186S.  12i. 

CORONERS.— Jervis  on  the  Office  and  Duties  of 
Coroners. — ^With  Forma  and  Precedents.    Fourth  Edition. 

{In  prqxtratian,) 

COSTS.— Morgan  and  Davey's  Treatise  on  Costs  in 
Chancery.— By  GEORGE  OSBORNE  MORGAN,  M.P., 
one  of  Her  Majesty's  Counsel,  late  Stowell  Fellow  of  University 
College,  Oxford,  and  Eldon  Scholar ;  and  HORACE  DAVEY, 
M.A.,  one  of  Her  Majesty's  Counsel,  late  Fellow  of  University 
College,  Oxford,  and  Eldon  Scholar.  With  an  Appendix,  containing 
Forms  and  Precedents  of  Bills  of  Costs.    8vo.     1865.  12.  It. 

Scott's   Costs    in  the    High    Court   of   Justice 
and  other  Courts.    Fourth  Edition.    By  JOHN  SCOTT, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Reporter  of  the  Com- 
mon Pleas  Division.    Demy  8vo.     1880.  li.  6«. 
'*  Mr.  Scott's  introductory  notes  are  very  useful,  and  the  work  is  now  a  compendium 
on  the  Uiw  and  practice  regarding  costs,  as  well  as  a  book  of  precedents."— Into  Timet, 
January  8, 1880 

Scott's  Costs  in  Bankruptcy  and  Liquidation 
under  the  Bankruptcy  Act,  1869.  Boyal  12mo. 
1873.  net  3$. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's 
Bench.  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
J  UStice,  in  Conveyancing,  Bankruptcy,  the  Crown  OfiSce,  Lunacy, 
Arbitration  under  the  Lan^  Clauses  Consolidation  Act,  the  Mayor's 
Court,  Londcm;  the  County  Courts,  the  Privy  Council,  and  on 
Passing  Residuary  and  Succession  Accounts  ;  with  Scales  of  Allow- 
ances and  Court  Fees,  the  Law  Society's  Scale  of  Commission  in 
Conveyancing  ;  Forms  of  Affidavits  of  Increase,  and  Objections  to 
TaxaUon.  By  Wm.  FRANK  SUMMERHAYS,  SoUcitor,  and 
THORNTON  TOOGOOD.    Third  Edition,  Enlaiged.    Royal  8vo. 

1879.  1^.  U. 

"In  the  volame  before  ns  we  hard  a  very  complete  msanal  of  taxation.    The  wmIc  ie 

bcaotlfoUy  ]Mlnted   and  arranged,  and  each  item  catches  the  eye  inatantly.**— I^w 

*J*  AU  stotutorvl  Xaw  Warki  art  hepi  m  Stocky  %n  law  calf  and  oiher  Hndingt. 
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COSTS.' 

Webster's     Parliamentary    Costs.— PriTste  Bflla, 

Election  Pethicini,  Appeili,  House  of  Lords.  Bj  EDWARD 
WEBSTER,  Em).,  of  the  Tsidiig  and  Eximinen'  Office.  Third 
EditioiL     PostSvo.    1867.  20t. 

COUNTY  COURTS.— Pitt-Lewis'  County  Court  Prac- 
tice.— A  Complete  Fraetioe  of  tke  Conntj  Oovrts,  inolndiiig  Admi- 
rait  J  snd  Bsnlmiptcy,  embodyint^  the  Acts,  Roles,  Forms  ai^  Costs, 
with  Additionsl  Forms  and  a  Fnll  Index.  By  G.  PITT-LEWIS, 
uf  the  Middle  Temple  and  Western  Circoit,  Esq.,  Barrister-at-Law, 
sometime  Holder  of  the  Studentship  of  the  Fonr  Inns  of  Court, 
awisted  by  H.  A.  D£  COLYAR,  of  the  Middle  Temple,  Esq., 
i  Bvrister-at-Ijaw,  Author  of  "  A  Treatise  on  the  Law  of  Guaran- 

tees."   In  Two  parts.    2  toIs,  (2028  pp.).    Demy8vo.    1880.    22.  2«. 

The  parUf  each  eompiete  in  itte^t  »M  arparaldy. 

Part  I.  History,  Constitution,  snd  Jurisdiction  (including  Prohibition 
and  Mandamus),  Practice  in  all  ordinary  Actions  (including  Actions  under 
the  Bills  of  Exchange  Acts,  in  Ejectment,  in  Riemitted  Actiais,  and  in 
Replevin),  with  Appendices,  Index,  &c.    (1184  pp.).  SOt. 

Fart  II.  Practice  in  Admiralty,  Probate,  the  Practice  under  Special 
Statutes,  and  in  Buikruptcy,  with  Appendices,  Index,  &c.  (1004  ppu).  25a 

CRIMINAL  LAW.—Archbold's  Pleading  and  Evidence 

in   Criminal   Cases.— With  the  Sututes,  Precedents  of 

Indictments,  &c.,  and  the  Evidence  necessary  to  support  them.    By 

JOHN  JERVIS,  Esq.  (late  Loni  Chief  Justice  of  Her  Mi^esty's 

I  Court   of    Common    Fless).      Nineteenth  Edition,  including  Uie 

Practice  in  Criminal  Proceedings  by  Indictment  By  WILLIAM 
BRUCE,  of  the  Middle  Temple,  Esq.,  Bsnister-at-Law,  and 
Stipendiary  Magistrate  for  the  Borough  oi  Leeds.  Royal  ISmo. 
1878.  \L  lis.  6d. 

Cole  on  Criminal  Informations  and  Quo  War- 
ranto.—By  W.R.  COLE,  Esq.,  Barrister-at-Law.  12mo.  1848.  12«. 

Greaves'  Criminal  Law  Consolidation  and 
Amendment  Acts  of  the  24  &  28  Vict.— With 
Notes,  Observations,  and  Forms  for  Summary  Proceedings.  By 
CHARLES  SPRENGEL  GREAVES,  Fj«q.,  one  of  Her  Majeety'i 
Counsel.     Second  Edition.     Post  8vo.     1862.  Iff. 

Haynes. —  Vide  "  Leading  Cases." 

Roscoe's  Digest  of  the  Law^  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMITH. 
Esq., Barrister-at-Law.  Royal  12mo.    1878.  1^  lUW. 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.  By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    8  vols.     Royal  8vo.       1877.       5Z.  15i.  W. 

TbU  treatlM  it  so  much  more  ccpioua  thai)  sny  other  upon  all  th«  sabjects  oontsined 
In  it,  thst  U  affords  by  far  the  best  xdoids  of  acQiiirlng  a  knowledge  of  the  Criminal  Law 
*n  ffoaeral,  or  of  any  offence  in  partictilar ;  so  tliat  ii  will  be  found  peculiarly  useful  aa 
wen  to  those  who  wiah  to  obtain  a  complete  knowledge  of  that  law,  as  to  those  who 
dealre  to  be  informed  on  any  portion  of  it  as  occaaioo  may  require, 

'*  What  better  Digest  of  Criminal  Law  could  we  poesibly  hope  for  than  *Ruaeell  on 
Crimea  ?  '  ''^Sir  James  Fit^fomteM  SUphtn's  Speech  on  OediUalum. 

**  No  more  trustworthy  authority,  or  more  exhaustive  expositor  than  'Rnssell '  can  be 
consulted.  ** — Lavf  Magatint  and  Retitw. 

*'  Alterations  have  been  made  In  the  arrangement  of  the  work  which  witboat  interferiac 
with  the  genera!  _^an  are  sufficient  to  show  that  great  care  and  thought  hare  been 

bestowed we  are  amased  at  the  patience,  industry  and  skill  which  are  exhibited 

in  the  collection  and  arrangement  of  all  this  mass  of  learning."— TTte  Timtt. 

*^*  All  ttandard  Law  Works  art  kept  in  Stock,  in  law  caff  and  other  Inndingi, 
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CROSSED  CHEQUES  ACT— Cavanagh.— Fufe  "Money  Securi- 
tieB." 
Walker.— Ftd«  "  Banking." 

DECREES.— Seton.— Fide  "  Equity/* 

DIARY,— Lawyer's  Companion  (The),  Diary,  and  Law 
Directory  for  1880.— For  the  use  of  the  Legal  Ptofenlon, 
Publio  Companies,  Jnstioes,  Merchants,  Estate  Agents,  Anotioneen, 
Ac.,  Ac.  Edited  by  JOHN  THOMPSON,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law ;  and  contains  a  Digest  of  Keoent  Cases  on 
Costs ;  Monthly  Diary  of  County,  Local  Government,  and  Parish 
Business;  Oaths  in  Supreme  Court;  Summary  of  Legislation  of 
1878;  Alphabetical  Index  to  the  Practical  Statutes;  a  Copious 
Table  of  Stamp  Duties;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables;  Probate,  Legacy  and  Sucoessioii  Duties ; 
and  a  variety  of  matters  of  practical  utility.  Pdbubrbd  Ahnuallt. 
Thirty-fourth  Issuer 
The  work  also  contains  the  most  complete  List  published  of  Town  and 

Country  Solicitors,  with  date  of  admission  and  appointments,  and  is  issued 

in  tiie  following  forms,  octavo  size,  strongly  bound  in  cloth : —  i.    d, 

1.  Two  days  on  a  page,  plain 5    0 

2.  The  above,  intsblbavxd  for  Attkmdakoes         .        .        .70 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  columns      5    6 

4.  The  above,  intbblbavxd  for  ATTXiiDAirois  •        .        .        .80 

5.  Whole  page  for  each  day,  plain 7    6 

6.  The  above,  imtkblbavid  for  Attendavois         .        .        .96 

7.  Whole  page  for  each  day,  ruled,  wiUi  or  without  money 

colnnms 86 

8.  The  above,  dttibliavkd  for  Attikdanoes         .       •       .    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without   money 

columns ..  ••.••••50 

The  Diary  eontaina  memoranda  of  Legal  Buiineu  throughout  the  Tear, 

"  An  excellent  work."— 79^  Tfmm. 

"  A  pabllGstion  which  hat  long  ago  Mcared  to  Itself  the  (kvonr  of  the  professioo.  Mid 
which,  as  heretofore,  jnitiflea  bylts  oontenu  the  title  asauoaed  by  if— low  JtmnutL 

"  Contains  all  the  infbrmaUon  which  oonld  be  looked  for  in  euch  a  work,  and  gives  it 
in  a  Boet  convenient  form  and  verr  ooropletely.  We  may  anheaitatingly  recommend  the 
work  to  oar  ntAMTS."-~'Solieitor»  JoumaL 

•*Tbe '  Lawyer's  Companion  and  IMary '  is  a  book  that  ought  to  be  in  the  possession  of 
every  lawyer,  and  of  every  man  of  bnsinesB.'* 

"The '  Lawyer's  Companion '  is,  Indeed,  what  it  Is  called,  for  it  combines  everything 
rrqnired  for  reference  in  the  lawyer's  ofBer." — Law  Times. 

"  It  is  a  book  without  which  no  lawyer's  library  or  office  cnn  be  complete."— /rirA 
Law  TtmtM. 

**lhisworkha8  attained  to  a  completeness  which  is  beyond  h11  praise."— Jfomistf 

POMt. 

DICTIONARY^— ^A/^hapton's  La'W  Lexicon^— A  Dictionary  of 

Jurisprudence,  explaining  the  Technical  Words  and  Phrases  employed 

in  the  several  Departments  of  English  Law ;  inclading  the  variODi 

Legal  Terms  used  in  Ck>mmeTcial  Transactions.    Tosether  with  an 

Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maximt 

contained  in  the  Writings  of  the  Ancient  and  Modem  Commentators. 

Sixth  Edition.     Enlarged   and   revised  in  accordance  wi^  the 

Judicature  Acts,  by  J.  SHIBESS  WILL,  of  the  Middle  Temple, 

Esq.,  Barrister-at-Law.    Super  royal  8 va    1876.  2/.  2«. 

'*As  a  work  of  reference  for  the  library,  the  handsome  and  elaborate  editioB  of 

Wharton's  Law  Lexicon '  whiah  Mr.  Shirees  Will  has  prodnocd,  mnat  sopersede  all  turmer 

Issues  of  that  weU-known  work."— JUns  Maaasine  and  Revuw. 

**  ^o  hiw  library  is  complete  without  a  law  dictionary  or  law  lexicon.  To  the  practi- 
tioner it  is  always  tisefnl  to  have  at  hand  a  book  where,  in  a  small  compasR,  he  can  find 
an  explaiiMUon  uf  terms  of  infrequent  occurrence,  or  obtain  a  reference  to  statates  on 
most  subjects,  or  to  books  wherein  particular  subjects  are  treated  of  at  full  length.  To  the 
student  It  is  idmost  indispensable."— laic  Timei. 

*^*  All  ftandard  Law  Works  are  kept  in  Stocky  in  lata  calf  and  other  Inndings, 
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DIGESTS.— Bedford.— FMie  "  EzamiiiAtioii  Guidfla.** 

Chamber's— r«fe  «  Public  Heidth.- 

Chitty*s  Equity  Index.— Chitty*B  Index  to  aU  tlie  Reported 
Cams,  And  Stotatee,  in  or  relating  to  the  Principlee,  Pleadiiw,  and 
Plractioe  of  Equity  and  Bankraptey,  in  the  aeTeral  Ckiorta  of  Eqnity 
in  England  and  Ireland,  the  PriTy  Coimdl,  and  the  Hooae  of  Lordi, 
from  the  earlieet  period.  Third  Edition.  By  J.  HACAUIiAT, 
Esq.,  Barriiterat-Law.    4  vok.    Boyal  Sra    1853.  71.7s. 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  Home  of  Lords  and  Privy  Cooncil,  and  in  the 
Coorti  of  Ckmmon  Law,  DiToroe,  Probate,  Admiralty  and  Bank* 
^  rnptoy,   from  Michaelmas  Term,  1756,  to    Hilary  Term,  1870; 

with  Bef erenoee  to  the  Statutes  and  Roles  of  Court  Foonded  on 
the  Analytical  Digest  by  Harrison,  and  adapted  to  the  present 
piactioe  of  the  Law.  By  R.  A.  FISHER,  Esq.,  Judge  of  the 
County  Courts  of  Bristol  and  of  WqUsl  Five  large  Tolumes,  royal 
8to.    1870.  12L  121. 

{Continued  AnnnaUy.) 

*'  Mr.  Fithar*!  Digest  is  a  wondflrful  work.  It  ii  a  mlnde  of  himua  iadattiT.**-^r. 
Jmsti€tWiUm. 

'*  I  think  it  would  be  Tery  difllealt  to  improro  upon  Mr.  Ileher'a  ^Oomnaa  Law 
D|gest."'~a^  Jamm  FU^fmm  SUphm,  o»  Cbd^kaH»m. 

Leake.— Ftd«  "  Real  Property  "  and  *•  Contracts." 

Notanda  Digest  in  Law,  Equity,  Bankruptcy, 

Admiralty,  Divorce,  and  Probate  Cases. — By 

H.  TUDOR  BODDAM,  of  the  Inner  Temple,  and  HARRY 

!  GREENWOOD,  of  linooln's  Inn,  Esqrs.,  Barristers-at-Law.    The 

Notanda  Diobst,  from  the  oommenoement,  October,  1862,  to 
December,  1876.    In  2  rolumes,  half-bound.  Net,  32.  10s 

Ditto,  Third  Series,  1878  to  1876  inclusive,  half-bound.  Net,  IL  lis:  6dL 
Ditto,  Fourth  Series,  for  the  years  1877, 1878,  and  1879,  with  Index. 

Eadk,  net,  12.  U 
Ditto,  ditto,  for  1880,  Plain  Cop^  and  Two  Indexes,  or  Adhesive  Copy 
for  insertion  in  Text-Books  (without  Index).     Annual  Subscription, 
payable  in  advance.  Aet^  21s. 

*«*  The  numbers  are  issued  regulnrly  every  alternate  month. 
Each  number  will  contain  a  concue  analysis  of  every  case  reported 
in  the  Law  RtporUy  Law  Journal^  Weekly  Reporter ^  Law  Times,  and 
the  Irish  Law  Reports,  up  to  and  including  the  cases  contained  in  the 
parts  for  the  current  month,  with  reference*  to  Text-books,  StatntcK, 
and  the  Law  Reports  Consolidated  Digest.  An  alphabetical 
INDKX  of  the  subjects  contained  in  each  kfuber  will  form  a  new 
feature  in  this  series. 
Pollock.— Fid*  «  Partnership." 
Roscoe's.— Fid*  «  Criminal  Law  "  and  "  Nisi  Prius." 

DISCOVERY.— Hare's   Treatise    on    the    Discovery  of 

Evidence. — Second  Edition.     Adapted  to  the  Procedure  in  the 

High  Court  of  Justice,  with  Addenda,  containing  all  the  Reported 

Cases  to  the  end  of  1876.     By  SHERLOCK  HARE,  Barrister-at- 

Law.    PoBt8vo.    1877.  12*. 

**The  book  ii  a  uaeftal  oontrtbutlon  to  onr  text-books  on  practice."— Ajiiedton*  JommL 

**  We  have  read  bis  work  with  oonsiderable  attention  ani  interest,  and  we  can  speak  in 

terms  of  oordisl  praise  of  the  manaer  in  wliich  the  new  procednre  lia«  beoi  worked  into 

the  old  material.     ...    All  the  sections  and  orders  of  the  new  legislation  are  refened 

to  in  the  text,  a  synopsis  of  recent  oases  is  given,  and  a  good  index  ooopkitea  the 

rolnme."— law  Timts. 

Seton.— Vide  "Equity." 

*«*  All  standard  Law  Work*  are  heptin  Stock,  in  law  calf  and  other  bindings. 
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DISTRICT  REGISTRIES.-Apchibald.— r«fe  "Judges*  Chambeni 
Practice." 

DIVORCE.— Browne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Statutes,  Bules.  Fees 
and  Forms  relating  thereto.  Fourth  Edition.  By  GEORGE 
BROWNE,  Esq.,  B.A,  of  the  Inner  Temple,  Barrister^it-Law, 
Recorder  of  Ludlow.    Demy  8vo.    1880.  II.  is, 

Haynes.—  Vide  "  Leading  Cases." 

DOMICIL.— Dicey  on  the  Law  of  Domicil  as  a  branch 
of  the  Law  of  England,  stated  in  the  form  of 
Rules.— By  A.  V.  DICEY,  B.aL.,  Barrister-at-Law.  Author 
of  "  Rules  for  the  Selection  of  Parties  to  an  Action."  Demy  8vo. 
1879.  18f. 

"  The  practitioner  will  find  the  book  a  tlioroaKhlj  oxsct  and  tmstwortliy  sammary 

of  the  present  state  of  the  law."— 7%«  Spectator,  August  9lh,  1879. 

Phillimore's(SirR.)  Law^of  Domicil.— 8 vo.  1847.    9«. 

DUTCH  LAW.— Vanderllnden's  Institutes  of  the  Laws 
of  Holland.— 8vo.    1828.  1/.  18f . 

EASEMENTS.— Goddard's  Treatise  on  the  La>nr  of 
Easements.— By  JOHN  LEYBOUBN  GK)DDARD,  of  the 
Middle  Temple,  Esq.,  Barrister4it-Law.  Second  Edition.  Demy 
8vo.    1877.  16f. 

'*  The  book  is  invaluable  :  where  the  cases  are  silent  the  aathor  haa  taken  fMins  to 
ascertain  what  the  law  would  be  if  brought  iuto  question."— ^ons  Joumai. 

"  Nowhere  baa  the  subject  been  treated  so  exhanstirely,  and,  we  may  add,  io  scientiA* 
callj,  as  bj  Mr.  Ooddard.  We  recommend  it  to  the  most  careful  study  of  Uie  law  stodent 
as  well  as  to  Uie  library  of  the  practitioner."— loie  f^nu. 

ECCLESIASTICAI Finlason's      Folkestone      Ritual 

Case. — The  Judgment  of  the  J^uUdal  Committee  in  the  Folkestone 
Kitiial  Case,  with  an  Historical  Introduction  and  brief  Notes.  By 
W.  F.  FINLASON,  of  the  Middle  Temple,  Esq.,  Banister-at-Law. 
8vo.    1877.  Net,2i.M, 

Phillimore's  (Sir  R.)  Ecclesiastical  Law.— The 
Ecclesiastical  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Decisions  to  end  of  1875.  By  Sib 
ROBEBT  PHILLIMOEE,  D.C.L.,  Official  PrincqNd  of  the  Aiches 
Court  of  Canterbury ;  Member  of  Her  Majesty's  Meet  Honourable 
Privy  Council.     2  vols.     8vo.    1878-76.  d£.  7f.  6d. 

*«*  The  Supplement  may  be  had  separately,  price  4«.  dci.,  sewed. 

ELECTIONS — Browne  (G.  Lathom.)— Fide  "  Eegistration." 

FitzGerald.— Fiae  **  Ballot.'' 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — Thirteenth  Edition,  including  Fbtitiomb  and  Muni- 
cipal Elections  and  Registration.  With  an  Appendix  of  Statutes 
and  Forms.  By  JOHN  COERIE  CARTER,  of  the  Inner  Temple, 
Esq.,  and  MidUmd  Circuit,  Barrister-at-Law.    12mo.   1880.     U  12«. 

"  Petition  has  been  added,  setting  forth  the  procedure  and  the  decisiona  on  that 
subject;  and  the  atatutea  paaaed  since  the  lost  edition  are  explained  down  to  the 
Parliamoutary  iSleotions  and  Corrupt  Practices  Act  (1880)."— JAc  Timu,  March  37th, 
1880. 

'*  We  have  no  hesitation  in  commending  the  book  to  our  readers  as  a  useful  and 
adequate  treatise  upon  election  law."— <8o<id/or«'  Joii»wil,  April  Srd,  1880. 

ENGLAND,  LAWS  OF,— Bowyer.— Ficfe  "Constitutional  Law." 
Broom  and  Hadley.—  Ftefe*' Commentaries." 

^*  AU  standard  Lorn  Wofks  are  kepi  in  Stock,  in  law  calf  and  other  bindings. 
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E<2UITr,  and  Vidt  CHANCERT. 

Seton's    Forms    or  Decrees,   Judgments,   nnd 

Orders  in  the  High  Court  of  Justice  andCourts 

of  Appeal,  havii^  eapaciftl  referance  to  the  Chanoery  Diridon, 

wltb  PnKdckl  Not«^    FoDitli  Editfcin.    B;  B~  H.  LEACH.  Eu.. 

8«nlor  ReglAv  of  Xhr  Chanoerj  Dirinon  ;   F.  Q.  A.  WILLUMS, 

ot  the  Inner  Temple,  ^. ;  mni  the  Ikle  H.  W.   HAT,  Eau- ;  nic- 

oeeded  b;  JAUK3  RA3TWICK,  of  Uaooln'i  Ino,  Biq.,  Baniaton- 

M-L>w.    2  voU.  in  3  puis.     Rojtl  Svo.    1877—79.  41.  IDi. 

*.*  VnL  II.,  Putt  1  nnd  2,  nuj  be  h«d  separatelp,  to  complete 

■«ta,  price  each  U.  10*. 

■'  0[  lU  theodttlonii  n< '  Seton'  thli  ta  the  besC-MMbn^  Avih^. 

"  Wa  BUI  b-irdlr  ipaik  loo  highly  o(  the  Indiutry  nod  InCnlllgaace  whlah  hvn  been 

-■  Now  the  )Ki.ik  u  batoTD  u>  mmt^te  ;  uid  w>  kdvlK^  ay  o—yl<«tii  bacauK  It 
hM«ir,--el)-cvprlK»noar(nrtiino  W«o  l  mi>ro  Bi«j)fc«  taw  boot  thsri  thl«.     KitRi- 

dekitlt.  It  pre«iititat1the  (eitimaulu  e'loelloit  work    .    .    .    Ths 'index,  eneml- 
luj  oigrng  t"7w.  i>  ■  modul  o[  comprshenglTnioH  uiit  Mcuney.'—Zai*  Aannil 

Smith's    Manual    of    Equity    Jurlspruden 


more  thui  m  thoDsuid  nibseqnmt  (a 
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Prindple*  and  the  poiute  of  Eouit;  nioBlIj  ooonniug  in  Geoenl 

Praetioo,   By  JOSIAHW.  SMITH,  ACL.,  Q.a   Twelfth  Edition. 

12mo.     1878.  13i.  (U. 

'IheiT  !■  w  illyililm  tin  tratta;  theprepsrmodtloiMetlildMak  !■  le  Iiub  ita  pufn 

'■  II  will  b*  foDDd  H  bhTUI  to  tb*  pnotUlgoeT  M  la  the  itadtoL*— MicA*rV  Jkwiiat. 

EXAMINATION  GUIDES.— Bedford's  Guide  to  the  Preli- 
mlnary  Examination  for  Sol icitora— Fourth 
Edition.  12ma  1874.  Na,i*. 

Bedford's  Preliminary.— Containing  the  Qneatleaa  and 
Aniwn  of  the  Prelimlnar;  Bmminatiiw*.  Edited  bj  E.  H. 
BBDFOBD,  Solidtor  (No.  15,  Ma;,  1871,  to  No.  48,  July,  1879). 
{DiKBTilinual].  Seietd,  tut.  each,  li. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  on  EngUih  and  Latin,  Grammar,  G«ograph;, 
Hirtor;,  French  Gramtnar,  and  Aritlunetic,  with  the  Anawen. 
Sto.     187G.  ISt. 

Bedford's  Preliminary  Guide  to  L,atln  Granr:- 
mar.— lamo.     IS72,  f/tt,  St 

Bedford's  Intermediate  Examination  Guide  to 
Bookkeeping.— SecondEdilion.   I2ino.  187G.         K^it-tSd. 

Bedford's  Intermediate.— Containing  the  Qnertiom  and 
Anawen  at  the  Intermediate  Eiaminatiooa.  Editwl  b;  E.  H. 
BEDFORD.  Noe.l(Uilary,  1869)  to  84  (Hilar}!,  1B77).  6d.each. 
No..  SB  (Eaeter,  1877}  to  43  (Trinity,  1679).     [DiKonUttutd). 


li.ei 


i,A'rf. 


Bedford's    Student's  Guide  to   Stephen's   New 
Commentaries    on    the    Laws   of    England. 

DemvSvo.     1879.  12t 

'  TTers  !■  &  booV  whfch  vrlll  be  of  the  gnateet  eerrlce  o  rtudenta.  It  redueea  the 
oratDentarlea '  to  the  form  ot  quettlun  and  uuwbt  .  .  .  We  muit  jJbd  glrs 
9  nutbor  credit,  nut  only  lai  hie  aelectlaD  of  qiioatlmu,  bat  for  hli  anewerB  thento. 
»s  Ars  modflta  of  fidnetf  end  couciesneiB,  and  lucky  will  be  the  oaadjdate  who  caa 
ud  Ilk  a  paper  of  anewere  Leaping  a  dtee  reewDblanca  to  thoao  in  the  work  bcfon 

Bedford's   Student's  Guide  to  Smith   on  Con- 
tracts.   Demy  Svo.    1879.  3*.  M. 
■  AU  standard  LtniHork$  art  ttpl  in  3UA,  in  lav  eatf  and  etMttbiHiiii^ 
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eXAMINATION  Q\)\DES.-Oaniinued, 

Bedford's  Final.— Containing  the  Qaestions  and  AnBwen  at 

the  Final  Examinations.    Edited  by  E.  H.  BEDFORD.    Nob.  1 

(Easter,  1869)  to  33  (Easter,  1877).    6d  each.   Nos.   84  (Trinity,' 

1877)  to  42  (Trinity,  1879).    1«.  each,  Net  {DiseonHnued.) 

Bedford's  Final  Examination  Digest :  containing  a 

Digest  of  the  Final  Examination  Questions  in  matters  of  Law  and 

Procedure  determined  by  the  Chancery,  Queen's  Bench,  Common 

Plea^,  and  Exchequer  Divisions  of  the  High  Court  of  Justice,  and 

on  the  Law  of  Real  and  Pergonal  Property  and  the  Practice  of 

Conveyancing.     In  1  voL     8vo.     1879.  16«. 

"  Will  furolflh  students  with  a  largo  armoury  of  woaponA  with  which  to  meet  the 

attacks  of  tho  examiners  of  the  Incorporated  I>aw  Society.*'— Law  Timet,  Nov.  8. 1870. 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Third  Edition.    12ma    1877.  6t, 

Bedford's  Outline  of  an  Action  in  the  Chan- 
cery Division.    12mo.    1878.  Nei,  it.  M, 

Butlin.—Fufe  "Articled  Clerks." 

Dickson's  Analysis  of  Blackstone's  Cominen- 

taries.— In  Charts  for  the  use  of  Students.    By  FREDERICK 
S.  DICKSON.     4to.  10s.  Crf. 

Haynes.— Kicfe  "Leading  Cases." 
Rubinstein  and  Ward.— F*ie"  Articled  Clerks." 
Shearwood's  Student's  Guide  to  the  Bar,  the 
Solicitor's  Intermediate  and    Final  and   the 
Universities  Law  Examinations.— With  Suggestions 
as  to  the  books  iisually  read,  and  the  passages  therein  to  which 
attention  should  be  paid.    By  JOSEPH  A.  SHEAR  WOOD,  B.A., 
Esq.,  Barrister-at-law,  Author  of  "  A  Concise  Abridgment  of  the 
Law  of  Real  Property,"  &c.    Demy  8vo.    1879.  5t.  6<2. 

"  ▲  work  which  will  be  Tery  soceptable  to  oaudldatet  for  the  various  ervmlnaUoai, 
any  stadant  of  averse:*  intelligence  who  ooasdeDtioosly  follows  the  path  and  obeys  the 
inatractioot  given  him  by  the  aathtir,  need  not  fear  to  present  himaelf  ai  a  candidate 
for  any  of  the  examinations  to  which  this  book  is  intended  as  a  imide." — Lav  JcuriuU. 

EXECUTORS.— Williams*  Law  of  Executors  and  Ad- 
ministrators.—By  the  Rt  Hon.  Sir  EDWARD  VAUGHAN 
WILLIAMS,  late  one  of  the  Judges  of  Her  Majesty's  Covrt  of 
Common  Pleas.  Eighth  Edition.  By  WALTER  VAUGHAN 
WILLIAMS  and  ROLAND  VAUGHAN  WILLIAMS,  l^rs., 
Barristersat-Law.    2  vols,     itoyal  8vo.     1879.  3Z.  16«. 

"  A  treatiae  which  occupdes  a  unique  position  and  which  is  recognised  by  the 

Bench  and  the  profession  aa  having  paramount  authorivy  In  the  domain  of  law  with 

which  it  deala."— Xaw  JoumaL 

EXECUTORY  DEVISES.— Fearne.-Vuie  << Contingent  Remainders.*' 

FACTORY  ACTS.— Notcutt's  Law  relating  to  Factories 
and  AA/'orkshops,  with  Introduction  and  Ex- 
planatory Notes.  Second  Edition.  Comprising  the  Factory 
and  Workshop  Act,  1878,  and  the  Orders  of  the  Secretary  of  State 
made  thereunder.  ByGEO.JARVIS  NOTCUTT,  Solicitor,  formerly 
of  the  Middle  Temple,  Esq.,  Borrister-at-Law.    12mo.    1879.      95. 

**  The  task  of  elucidating  the  provisions  of  the  statute  is  done  in  a  manner  that 
leaves  nothing  to  be  deniroa."—Bu'mingham  Dailp  QatHU. 

FARM,  LAW  OF.— Addison  ;  Cooke.— Ftds  *"  AgriooltonJ  Law." 

Dixon's  Law^  of  the  Farm — A  Digest  of  Cases  connected 

with  the  Law  of  the  Farm,  and  including  the  Agriooltoral  Customs  of 

EnglandandWales.  Fourth  Edition.  By  HENRY  PERKINS,  1^., 

Barrister-at-Law  and  Midland  Circuit    Demy  8ro.    1879.      12.  6«. 

**  It  in  impossible  not  to  be  struck  with  th4  extraordinary  reiearch  that  must  have  been 
ttted  in  the  oompllaUoa  of  such  a  book  as  this."— ^w  J<mmal, 

*«"*  AU  ttandard  Law  Works  are  kevi  in  Stocky  in  law  eaff  and  other  hiadingt. 
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FINAL  EXAMINATION  DIGEST.-Bedford.— Fide  *"  Examination 

Guides." 
FIXTURES.-Amos   and    Ferard  on    Fixtures.--Seeoiid 
Edition.    Royal  8va    1847.  16l 

FOREIGN  JUDGMENTS.--Piggott's  Foreign  Judgments. 
their  effect  in  the  English  Couirts,  the  English 
Doctrine,  Defences,  Judgments  in  Fcem, 
Status.— By  F.  T.  PIGGOTT,  M.A.,  LL.M.,  of  the  Middle 
Boyal  8vo.    1879.  15j. 

"  A  tiMfui  aod  well-timed  TolanM."— Lew  JVeytutM,  Aecwt,  18T9. 
"  Mr.  l^gKutt  wiitKt  under  vtronf  oooTleilon.  hot  he  it  el  vats  cuefol  to  rest  hb 
nfKomenu  on  authority,  and  thereby  adds  oootfderebly  to  the  Tmloe  ef  hie  handy  YonuBe." 
Z<Hf  MagoMim  and  Revwt,  NoTember,  1S79. 

**  U.  PifRoU  duQne  ik  I'dtude  de  Tone  dee  qaeetiooe  lee  plae  complexee  da  droit  ioier- 
naiiunnl  |»riT^  aiie  forme  tout  nouTdle :  il  applique  daoa  Unite  ea  ricnenr  la  mMh«d« 
de«  •cieoce*  exactea,  et  ne  recele  pes  derant  I'einplol  dea  formnlee  alic^briqiife.  Civut 
\h  ene  tentatiTe  pMllenae  doot  le  auccee  pooTait  aenbler  doowrnxft  mala  n  aufllc 
d'indiQger  le  marche  auirie  et  lea  rteolteta  obteoea  par  Tautciir  poor  cuMpreodre  nmpor- 
tance  et  le  m^nie  de  cette  pabiicatlon.'*— /oamat  ^  Droit  Imiernatiomai  A-fW.  1S79. 
FORMS.— Archibald.— Ttde  "Judges*  Chamben  iVactice." 

Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen*s  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice: with  Notes  containing  the  Stututes,  Rules  and  Practice 
relating  thereto.  Eleventh  Edition.  By  THOS.  WILLES 
CHITTY,  Esqr.    Demy  8vo.     1879.  II.  18*. 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom ; 
with  Dissertations  and  Notes,  fonning  a  complete  guide  to  the 
Practice  of  the  Chancery  Division  of  Uie  High  Court  and  of  the 
Courts  of  AppeaL  Being  the  Third  Edition  of  **  Daniell*s  Chancciy 
Forms.''  By  WILLIAM  HENRY  UPJOHN,  Eec|.,  Student  and 
Holt  Sdiolar  of  Gray*s  Inn,  Exhibitioaer  in  Jurisprudence  and 
Roman  Law  in  the  University  of  Ix>ndon,  Holder  of  the  First 
Senior  Studentship  in  Jurisprudence,  Roman  Law  and  International 
Law,  awarded  by  the  CouncQ  of  L^;al  Education  in  Hilary  Term 

1879.     In  one  thick  voL    Demiy  8vo.     1879.  2/.  2<. 

"  Mr.  Upjohn  Las  reatored  the  volume  of  Chanoeiy  Fonna  to  the  place  it  held  before 
the  recent  changes,  aa  a  tmatworthy  and  complete  coUectioa  of  piecMauta.** — Soliciurs* 
Journal. 

**  We  have  had  thia  work  In  practical  uae  for  aome  weeks,  and  ao  carefol  ia  the  notinj? 
up  of  the  authoriUea,  ao  clearly  and  conciaely  are  the  notea  ezpreaaed,  that  we  have  found 
Il  of  aa  much  Taloe  aa  the  ordinary  text  hooka  on  the  Judicature  Acta.  It  wlB  be  aa  oae- 
ful  a  work  xa\  practitionera  at  Westminster  aa  it  will  be  to  those  in  Lincoln  a  Inn.**— loar 

FRENCH  COMMERCIAL  LAW.— Goi rand.— Fuie  «*  Commercial 
Law." 

HICHWAYS-Baker's  Law  of  Highwaya    By  THOMAS 

BAKER,  of  tiie  Inner  Temple,  Esq.,  Barrister-at-Law.  {In  the  prrts,) 

Chambers'    Law   relating    to    Highways    and 

Bridges,  being   the  SUtutes   in  full  and   brief  Notes  of  700 

Leading   Cases;   to  which   is  added    the   Law   relating   to    the 

Lightii^  of  Rural  Parishes  under  the  Lightmg  Act,  1833.     By 

GEO.  F.  CHABIBERS,  Esq.,  Barrister-at-Law.      Imperial  8va 

1878.  18*. 

Shelford's     Law     of     Highways.— The     Law     of 

Highways  ;  including  the  General  Hjghway  Acts  for  England  and 

Wales,  and  other  Statutes,  with  copious  Notes  of  the  DedaioDS 

thereon;   with  Forms.      Third  Edition.     With  Supplement  by 

C.  MANLEY  SMITH,  Esq.,  one  of  the  Masters  of  the  Queen's 

Bench.    12mo.     1866.  15t. 

*^*  All  itandard  Law  Worh  art  Jtept  in  Stocky  in  law  coif  and  otktr  himdingi. 


119,  CHANCERY  LANE,  LONDON,  W.C.  17 


INCLOSURES.— Fu2(!  «  Commons." 

INDIAN  LAW.— Norton's  Leading  Cases  on  the  Hindu 
La'w  of  Inheritance.— 2  vols.    Bo^  8vo.    1870-71. 

Net,  2L  lOi. 

INJUNCTIONS.— Seton.—Ficfc  "  Equity.' 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insu- 
rance.—Fiftih  Edition.  By  DAVID  MACLACHLAN,  Ewj., 
Barrister-at-Law.    2  vols.    Eoyal  Sva    1877.  8^ 

'*  Ab  a  text  book,  '  Arnould '  U  now  all  the  pnotiOoner  caa  want,  and  wb  ooogratnlata 

the  editor  upon  the  skill  with  which  he  has  incorporated  the  new  deoiidona.'*— loie  Timei, 

Hopkins'  Manual  of  Marine  Insurance.— 8vo. 
1867.  18«. 

INTERNATIONAL  LAW — Amos'  Lectures  on  Inter- 
national Law. — Delivered  in  the  Middle  Temple  Hall  to  the 
Students  of  the  Inns  of  Court^  by  SHELDON  AMOS,  M.A.,  Pro- 
fessor of  Jurisprudence  (including  International  Law)  to  the  Inns 
of  Court,  &c.     Boyal  8vo.     1874.  lOs,  6d, 

I>icey.— Vide  "Domidl." 

Kent's    International    Law^. -- Kent's  Commentary  on 

International  Law.      Edited  by  J.  T.  ABDY,  LL.D.,  Jud^  of 

County  Courts.     Second  Edition.    Revised  and  brought  down  to 

the  present  time.     Crown  8vo.     1878.  lOi.  6d. 

**  Altogether  Dr.  Abdy  has  performed  his  task  in  a  manner  worthy  of  his  repstatioa. 

His  hook  will  be  lueful  not  onljr  to  Lawyers  and  Law  smdente,  for  wham  it  was  primarily 

intended,  but  also  tor  laymen.  It  is  well  worth  the  study  of  erery  member  of  an  enllghtenea 

and  clTilisod  oomrnxxnlty. ""SolicUort*  Journal. 

Levi's  International  Commercial  Law. — ^Being  the 
Principles  of  Mercantile  Law  of  the  foUowiiu^  and  other  Countries 
— viz.  :  England,  Ireland,  Scotland,  British  India,  British  Colonies, 
Austria,  Belginm,  Braiil,  Buenos  Ayres,  Denmark,  France,  Germany, 
Qreeoe,  H^ans  Towns,  Italy,  Netherlands,  Norway,  Port^al,  Pmasia, 
Russia,  Spain,  Sweden,  Switzerland, United  States,  and  Wttrtemberg. 
By  LEONE  LEVI,  Esq.,  F.aA.,  F.aa,  Banister-at-Law,  Ac. 

Second  Edition.     2  vols.     Royal  8vo.     1868.  IL  16f. 

Vattel's  Law  of  Nations.— By  JOSEPH  CHITTY,  Esq. 
Royal  8vo.    1884.  12.  Is. 

>A^heaton's  Elements  of  International  Law; 
Second  English  Edition.  Edited  with  Notes  and  Appendix  of 
Statutes  and  Treaties,  bringing  the  work  down  to  the  present  time. 
By  A.  C.  BOTD,  Esq.,  LL.B.,  J.P.,  Barrister-at-Law.  Author  of 
**  The  Merchant  Shipping  Laws."    Demy  8vo.  1880.  II,  10«. 

Jfr.  Boyd,  the  latest  editor,  hat  added  many  nwefm  notes ;  he  has  inserted  in  the 
mdix  pnblio  doonmenis  of  permanent  value,  and  there  is  the  proepeet  that,  aa  edited 
tr.  Boyd,  Mr  WheaUm's  volame  will  enter  on  a  new  lease  of  life.  ....  It  Is  aH  the 
naoffe  important  that  their  w(nks  {Kent  a$td  IFktaton)  shonld  be  edited  by  intelligent  and 
impartlsa  EnsUshmen,  such  as  Or.  AbdY,  the  editor  of  JUiU,  and  Mr.  B<gyd.**"^Jhe  Tbna, 
**  Both  the  Irian  and  ezecation  of  the  work  before  us  deserves  oommendation.  Mr. 
Boyd  gives  prominence  to  the  Isbours  of  others.  The  text  of  Wheaton  is  presented 
without  alteration,  and  Mr.  Dana's  numbering  of  the  sections  is  preserred.  Mr.  B^'s 
notes,  which  are  numerous,  original,  and  copious,  are  couTeniently  interspersed  thmngh- 
out  the  text ;  but  they  are  in  a  distinct  type,  and  therefore  the  reader  always  knows 
whether  he  is  reading  Wheatoa  or  Boyd.  The  IndesL  wliioh  could  not  have  been  com- 
piled without  much  thought  and  labour  makes  the  book  hsndy  for  refbrsBce,  and, 
consequently,  valuable  to  public  writers,  who  in  these  days  have  frsquaatly  torefer  to 
International  Law.**— loie  JountaL 

**  Students  who  require  a  knowledge  of  Wheston's  test  will  find  Mr.  Boyd's  volume 
veiy  oouTenienf^Xoie  MagatiM. 

W^ildman's  International   La^w.— Institataa  of  Inter- 
national Law,ln  Time  of  Peace  and  l%ne  of  War.    By  BICHARD 
WILDHAN,  Barrister-«t-Law.  2  vola.   Sva    1849-60.     Ik  2ff.  6<f. 
JOINT  OWNERSHIP.-Foster.— Fm20  '*  Real  EsUte.*' 

\*  AU  itandard  Li»io  Works  are  h^  in  SUKk^in law ealfmidciktrhindUifft, 
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Jordan's  Joint  Stock  Compi 
Pnctic&l  In»trnction»  (or  thr  Fonn»tk 
Stock  Compudea.  Sixth  Edition.  13 
iUDOES'  CHAMBERS  PRACTtCE-~~Ar< 
Summonses  and  Ordor«,  i 
Chamben  and  in  the  District  Regiatr 
BALD,  M.A.,  of  the  loner  Temple,  Bu 


JUDGMENTS.— Piggott.—  Kiiit  "Fore^ 

WBlker's    Practice    on    Sig 

the  High  Court  of  Justice. 

WALKER,  Bm.,  of  tlie  Judgment  Dap 

Cniwn  Sto.     1879. 
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■mrbmieh  DrpmeiLca. 
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JUDICATURE  ACTS Ilbert's  Supr< 

cature  (Omcers)  Act,  187H ; 

Fornu,  Deoembsr,  1879.  and  Apiil, 
COURTENAY  P.  ILBERT,  E«.,  Bk 
1880. 

(/n  limp  leaOia;  Si.  S 
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(/mUiipttBrter,  12i 
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erf  the  Middle  Tmnple,  Eiq.,BuTUter-a1 
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JUDICATURE  kOTS.-ConiinMd. 

Swain's  Complete  Index  to  the  Rules  of  the 
Supreme  Court,  April,  1880,  and  to  the  Forms  (uniform 
with  the  Official  Rules  and  Forms).  By  EDWARD  SWAIN. 
Imperial  8vo.     1880.  Net.  U. 

AA^ilBon's  Supreme  Court  of  Judicature  Acts, 
Appellate  Jurisdiction  Act,  1876,  Rules  of 
Court  and  Forms.  With  other  Acts,  Orders,  Rules  and 
Regulations  relating  to  the  Supreme  Court  of  Justice.  With 
Practical  Notes  and  a  Copious  Index,  forming  a  Complbts  Guide 
TO  THE  New  Peactice.  Second  Edition.  By  ARTHUR  WIL- 
SON, of  the  Inner  Temple,  Barrister-at-Law.  (Assisted  by 
HARRY  GREENWOOD,  of  Lincoln*s  Inn,  Barristerat-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls  Chambers.) 
Royal  12mo.     1878.    (pp,  726.)  18«. 

{In  limp  leather  for  the  pocket,  22t,  6d.) 
*«*  A  LABOE  PAPEB  Editiov  OF  THE  ABOVE  (for  marginal  notes).  Royal  Svo. 
1878.  (In  limp  leather  or  calf,  80«.)  II.  5«. 

"  As  recardt  Mr.  Wilson's  notes,  we  caq  only  say  that  they  are  indispeosablo  to  the 
prooer  nnderetanding  of  the  new  system  of  procodare.    Thef  treat  the  |»rinciplas  apon 
which  the  alterations  are  based  with  a  cleanie4s  and  breadth  of  view  which  hare  noTor 
been  equalled  or  eren  approached  by  any  other  commentator.  * — SoUeUor/  Jummal. 
*'Mr.  Wilson  has  bestowed  upon  this  edition  an  amount  of  indnstry  and  care  whloh 

the  Bench  and  the  Profession  will,  we  are  sure,  mtofuUy  acknowledge % 

oons^enons  and  important  feature  in  this  seecMia  edition  is  a  table  of  cases  preparsd  by 
Mr.  Hddle,  in  which  not  onljr  are  caaes  giren  with  references  to  two  or  three  reports,  bat 

every  place  in  which  the  cases  are  reported. Wilson's  '  Jndicatars  Aeta,  * 

is  now  the  latest,  and  we  think  it  la  the  most  couTenient  of  the  work*  of  the  sauM  class. 
The  practitioner  will  find  that  it  supplies  ail  his  wants.*— ^w  Ttmet. 

JURISPRUDENCE.— AinoSy  I^aw  as  a  Science  and  as 
an  Art. — An  Introductory  Lecture  delivered  at  University 
College  at  the  commencement  of  the  session  1874-5.  By  SHELDON 
AMOS,  Esq.,  M.A,  Barrister-at-Law.  8va  1874.  Ntt^  If.  6ci. 
Phillimore's  (J.  G.)  Jurisprudence.— An  Liaugural 
Lecture  on  Jurisprudence,  and  a  Leotnre  on  Canon  Law,  delivered 
at  the  Hall  of  the  Liner  Temple,  HiLvy  Term,  1851.  By  J.  6. 
PHTTiLTMORE,  Eeq.,  Q.C.    8vo.    185L    Sewed.  St.  M. 

Piggott.— Fuie  "  Foreign  Judgments." 
JUSTINIAN,  INSTITUTES  OF.-Cumin.— Fuitf  "Civil  Law.** 
Greene.— Kui«  *'Boman  Law." 
Mears.— Fm20  *<Boman  Law." 

Huegg's  Student's  '*  Auxillunn  "  to  the  Institutes 

of  Justinian. — Being  a  complete  synopsis  thereof  in  the  form 

of  Question  and  Answer.    By  ALFRED  HENRY  RUEGG,  of  the 

Middle  Temple,  Barrister-at-Law.    Post  8vo.    1879.  5«. 

"  The  student  will  be  greatlj  assisted  in  clearing  and  arranging  his  knowledge  by  a 

work  of  this  kind.**— ^a»  Jommal. 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  by  the  following  Barristers, 
under  the  General  Superintendence  of  JOHN  BL0S3ETT 
MAnLE,Esq.,Q.C.  The  Thirtieth  Edition.  Vol  L  containinff  titles 
"Abatement'^  to  ** Dwellings  for  Artisans;**  by  THOS.  S.  PRIT- 
CHARD,  Esq.,  Recofder  of  Wenlock.  VoL  IL  containing  titles 
«<EarterOffeiing"  to  *« Hundred;"  by  SAML.  B.  BRISTOWE, 
Esq.,  Q.C.,  BIP.  VoL  IIL  containing  titles  **  Lidictment "  to  «  Pro- 
rnisMny  Notee  ;**  by  L.  W.  CAVE,  £^.,  Q.C.,  Recorder  of  Lincoln. 
VoL  rV.  oontaininff  the  whole  titlo  •*  Poor ;"  by  J.  E.  DAVIS, 
Esq.,  Stipendiary  Ikuigistrate  for  Stoke-upon-Trent.  VoL  V.  con- 
tainhig titles  "Quo  Warranto**  to  ''Wreck;'*  by  J.  B.  MAULE,  Esq., 
Q.C.,  Recorder  of  Leeds.    Five  vols.  8vo.    1869.  7^.  7«. 

%*  AU  ttamdaird  Laim  WorktartkepiinSloektimlaiweQdfandiMirUitdiiigi, 
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JUSTICE  OF  THE  PEkCE.-Oontm^^ 
Paley.— Fife  "Convictions.** 


ey. 

Stone's  Practice  for  Justices  of  the  Peace,  Jostket' 
Clerks  and  Solicitors  at  Petty  and  Special  Sesaioniy  in  Summaiy 
Matters  and  Indictable  Offences,  with  a  List  of  Summaiy  Conric- 
tions  and  of  Matters  not  Criminal.  With  Forms.  Ei^th  Edition. 
By  THOMAS  SIBRELL  PBITCHABD,  Esq.,  Barristers-Law, 
Recorder  of  Wenlock.    Demy  8vo.     1877.  IL  10<. 

Wiqram's  The  Justices*  Note  Book.  By  W.  KNOX 
WIGRAM,  Esq.,  Barrister-at-Law,  J.P.  Middlesex.  Bo^  12mo^ 
1880.  10*.  6<i. 

Tn  the  first  ]K>rti<>n,  or  'Prcliminanr  Notes,*  tho  constitution  of  coxuta  of  Summary 
JuriMiictriuiiy  together  with  the  whole  course  of  ordinary  procediune,  ms  modified  l^ 
the  recent  Act,  are  cxfdAined  in  a  series  of  short  chapters,  under  the  foUowing^  beads:— 
I.  Justiccs-^tiriMlictiou— Divisions — Petty  and  Special  SesaiaDa.  IJ.  Hummary 
Jurisdiction  upon  Informiition— Preliminary  Procecainga.  III.  Siuumary  Jurisdic- 
tion upon  Information — the  Hearing  and  Punishment.  IV.  Indictable  Offenoea— 
Committal  for  Trial  V.  Summary  Jurisdiction  as  r^F^rda  Indictable  Offences; 
(children  -  young  persons  -and  adults).  YI.  Summary  Jurisdiction  npaa  Oomidsint 
YII.  Oiuirter  Seiisioiut  and  Appeal  VI 11.  Note  on  the  Summary  Jurisdicti<m  Act,  1879l 
In  tne  second  part,  entitled '  Motes  of  Matters  and  Offences  aiphabeticidly  arranged.* 
will  be  found  an  aocouut  of  most  subjects  which  from  time  to  time  occupy  the 
attention  of  Justices,  either  in  Petty  or  Special  Sessions. 

"  We  hftTe  nothing  bat  praise  for  the  book,  which  is  a  joatiees*  royal  road  to  knowladge, 
and  ought  to  lead  them  to  a  more  accurate  aoqnaintanee  with  their  duties  than  iBany  of 
them  have  hitherto  posiessed."— So{icicor«'  Journal. 

"  This  is  altogctlier  u  capital  book.  Mr.  Wigram  is  a  good  lawyer  and  a  good 
Justices'  lawyer."— .^ir  Journal, 

*'  We  can  thoroughly  recommend  the  volume  to  magistrates.** — Law  Timt§. 

LAND  TAX.— Bourdin*s  Land  Tax.— An  Exposition  of  the 
Land  Tax  ;  its  Assessment  and  Collection,  with  a  statement  of  the 
riffhts  conferred  by  the  Redemption  Acts.  By  MARK  A.  BOUR- 
DlN,  of  the  Inland  Revenue  Office,  Somerset  House  (late  Registrar 
of  Land  Tax).    Second  Edition.    Crown  8to.    1870.  U, 

LANDLORD  AND  TENANT.— \A^ood fall's  Law  of  Landlord 

and  Tenant. — A  Practical  Treatise  on  the  Law  of  Landlord 

and  Tenant,  with  a  fall  Collection  of  Precedents  and  Forms  of 

Procedure.    Eleyenth  Edition.    Containing  an  Abstract  of  Leading 

PropotitionB,  and  Tables  of  certain  Customs  of  the  Countiy.    By 

J.  M.  LELY,  of  the  Inner  Temple,  Esq.,  Bairister-at-Law.     Royal 

8vo.     1877.  1/.  16*. 

"The  editor  has  expended  elaborate  industry  and  tystematie  abtHty  in  making  the 

work  aa  perfect  aa  possible ;  and  we  doubt  not  thst  this  eleventh  edition  will  be  a  grtater 

success  tnan  any  of  its  predecessors."— So<tci(or«*  Journal. 

LAW  LIST.— Law  List  (The).— Comprising  the  Judges  and  Officers 
of  the  different  Courts  of  Justice,  Counsel,  Spedal  Pleaders, 
Draftsmen,  Conveyancers,  Solicitors,  Notaries,  &€.,  in  England 
and  Wales  ;  the  Circuits,  Judges,  Treasurers,  Registrars,  and  High 
Bailiffs  of  the  County  Courts,  District  Registries  and  R^istracs 
under  the  Probate  Act,  Lords  Lieutenant  of  Counties,  Reoorden, 
Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Coloi^  Judges, 
and  Colonial  Lawyers  having  Eng^h  Agents,  Metropolitan  and 
Stipendiary  Magistrates,  Law  Agents,  Law  and  Public  Officers, 
Circuits  of  the  Judges  and  Counsel  attending  Circuit  and  Sessions, 
List  of  Sheriffs  and  Agents,  London  Commissioners  to  Administer 
Oaths  in  the  Supreme  (>}urt  of  Judicature  in  England,  Conveyan- 
cers Practising  in  England  under  Certificates  obtained  in  Scotland, 
kc,  &c,  aud  a  variety  of  other  useful  matters  so  far  as  relates  to 
Special  Pleaders,  Draftsmen,  Conveyancers,  Solicitors,  Procton  and 
Notaries.  Compiled  by  WnJJAM  HENRY  COUSINS,  of  the 
Inland  Revenue  Office,  Somerset  House,  Refristrar  of  Stamped  Cer- 
tificates, and  of  Joint  Stock  Companies.  Published  annually.  By 
Authority.    1880.  (NetcoikdM.)      lOt.  W. 

"^^^  All  Uandard  Law  Worki  are  kqtt  in  Stock,  in  law  calf  and  other  Undimqt, 
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LAW  REPORTS.— A  lurge  Stock  of  aeoond-luuid  Reports.  Eitim»tM 
on  ftpplicAtion. 

LAWYER'S  COMPANION.— Firfe  "Diary." 

LEADING  CASES.— Hay nes'  Student's  Leading  Cases. 
Being  some  of  the  Principal  DeciBions  of  the  Courts  in  Constitntional 
Law,  Common  Law,  Conveyancing  and  Equity,  Ftobate,  Divorce, 
Banlamptcy,  and  Criminal  Law.  With  Notes  for  the  use  of  Students. 
By  JOHN  F.  HAYNES,  LL.D.,  Author  of  "The  Practice  of  the 
Chancery  Division  of  the  High  Court  of  Justice,"  "  The  Student*s 
SUtutes,'*  &C.    DemySvo.     1878.  lOi. 

"  We  oonaider  Mr.  Haynes'  book  to  be  one  of  a  very  praifleworthy  clan ;  and  we  may 

say  also  that  its  editor  appears  to  be  a  competent  man.    He  can  express  himself  with 

clearness,  precision,  and  terseness." — SolieUort'  Journal. 

**  Will  prove  of  great  utility,  not  only  to  Students,  bat  Prsctittoners.    The  Notes  are 

clear,  pointed  and  concise.''— Zaw  7im€t. 
"  We  think  that  this  book  will  sapply  a  want      ....    the  book  is  singolsrly  well 

arranged  for  reference."— Xaw  JoumaL 

Shirley's  Leading  Cases  made  Easy.  A  Selection 
of  Leading  Cases  in  the  Common  Law.  By  W.  SHIRLEY  SHIR- 
LEY, M.A.,  Esq.,  Barrister-at-Law,  North-Eastem  Circuit  Demy 
8vo.    1880.  14*. 

*'  Mr.  Shirley  writes  well  and  cloarly,  and  evidently.imdorstands  what  he  is  writing 
about' —Zow  Ttautf  April  10, 1880. 

LEXICON.— Fide  *«  Dictionary." 

LIBRARIES  AND  MUSEUMS.-Chambers'  Public  Libraries 
and  Museums  and  Literary  and  Scientific 
Institutions  generally,  a  Digest  of  the  Law 
relating  to.  Second  Edition.  By  6.  F.  CHAMBERS,  of  the 
Inner  Temple,  Barrister-at-Law.    Imperial  8vo.     1879.  Ss.  6d, 

LICENSINQ.—JLely  and  Foulkes'  Licensing  Acts, 
1828,  1869,  1872,  and  1874;  Containini?  the  Law  of  the 
Sale  of  LiqnoiB  by  Retail  and  the  Management  of  Licensed  Houses ; 
with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an  Appendix 
of  Forms.  Second  Edition.  By  J.  M.  LELY  and  W.  D.  L 
FOULKES,  Esqrs.,  Barristers-at-Law.  Royal  12mo.  1874.  8«. 
**  The  notes  are  tensible  and  to  the  point,  and  give  evidence  both  of  care  sod  know- 
lodge  of  the  vab^ocL^—SoUcitort' JoumaL 

LIENS.— Cavanagh.—  Kic^  "Money  Securities." 

LIFE  ASSURANCE.—Scratchley's  Decisions  in  Life  As- 
surance JLaw,  collated  alphabetically  according  to  the  point 
involved ;  with  the  SUtutes.  Revised  Edition.  By  ARTHUR 
SCRATCHLEY,  M.A.,  Barrister-at-Law.    Demy  8vo.    1878.    5«. 

LIGHTS.— ^A^oolrych's  Practical  Treatise  on  the  Law 
of  Window  Lights.— Second  Edition.    12mo.    1864.      6m. 

LOCKE  KINO'S  ACTS.— Cavanagh.— Fide  "Money  Securities.'' 

LORD  MAYOR'S  COURT  PRACTICE.-Candy.— Kicfc  "Mayor's 
Court  rractice." 

LUNACY.— Elmer's  Practice  in  Lunacy.— The  Praistice  in 
Lnnacy  under  Commissions  and  Liqmsitions,  with  Notes  of  Cases 
and  Recent  Decisions,  the  Statutes  and  Qeneral  Orders,  Forms  and 
Costs  of  Proceedings  in  Lunacy,  an  Index  and  Sohedtde  ot  Cases. 
Sixth  Edition.  By  JOSEPH  ELMER,  of  the  Office  of  the 
Masters  in  Lunacy.    8vo.    1877.  21«. 

MAGISTERIAL  LAW.— Burn.— Fui«  «  Justice  of  the  Peace.' 
Leeming  and  Cross.— Fide  "  Quarter  Sessions.' 
Pritchard.— Fide  "  Quarter  Sessions." 
Stone.— Fide  "  Petty  Sessions." 
^A^igram.— FWc  "Justice  of  the  Peace.' 

*^*  All  ttandard  Law  Worht  art  kept  in  Sioek^  in  law  coif  and  aUur  bindingi. 
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ftlmpjf  ukI  diArly  ■Mtcd." — Lav  Jdmmml. 

MERCANTILE  LAW moyd.—  ViiU"Ski 

Russell,— Pidt  "Agencj." 

Smith's  Compendium  of  Mc 

EdlUoo.    Bt  G.  M.  DOWDESWBLL, 

ooe  of  Her  MaJHty'i  CodbhU    Bonl 

*'  Wa  OVA  Mjel^  HJ  tlur,  to  the  pncUainf  BoJiolto 

udntlliuitbt  ninth  sdllloi  or'Snilb'i  HereutUaL 

Tudor's  Selection  of  I.eadlni 
tile  and  Maritime  Law W 

Eaq..  B«rutar-at-L>w.  Seoond  Editioi 

METROPOLIS  BUILOINQ  ACTS.-Wo( 

Bulldinfi  Acts,  with  Nutc^  Ex; 

nf  the  Architectural  Tenui  coutuoed  tl 

NOEL  H.  PATEESON,   M.A.,   En 

1877. 

MINES.— Rogers'  Law  relating  t 

and  Quarries  in  Great  Bi 

with  k  Smnnutrj  of  tha  Lawi  of  F 

DlrecUunii  for  obtiuning  Oavenunent  G: 

Socond   EdltiDD   Enlvged.      Bj    Alt 

Judge  of  Countv  CodiU.    Sva     1876. 

■'  The  TolniBc  will  prm  bnlublo  ■>  ■  work  at  Icol 

MONEY  SECURITIES.— Cavanagh's  L 

Titles.— In  Three  Books.  I.  Penon 
on  Property.  Ill-  U  iecclluieoiu ;  witl 
Crowed  Cbequm  Act,  1876,  The  FMt< 
King'i,  and  its  Ameoding  Act*,  and  Uii 
CHKISTOPHER  CAVANAGH,B.A. 
Temple,  Efq,,  Barrirter-st-Lkw.    In  I 


k  aa  a  bock  of  reforeDce 
HcoDd  book  bill*  i^  nli 
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NAVY.— Thring's  Criminal  Law  of  the  Navy,  with  an 
Introdnotory  Oliapter  on  the  Early  State  and  Disoipline  of  the  Nayy, 
the  Rales  of  Evidence,  and  an  Appendix  compridnff  the  Naval 
Discipline  Act  and  Practical  Forms.  Second  Edition.  By 
THEODORE  THRING,  of  the  Middle  Temple,  Barrister-at-Law, 
late  Commissioner  of  Bankruptcy  at  Liverpool,  and  C.  E.  GIFFORD, 
Assistant-Paymaster,  Royal  Navy.     12mo.     1877.  I2t,6d, 

**  A  foil  tenfls  oribrms  of  wsrreaU,  minate*,  charfrai,  Ac,  and  a  good  Index,  eompleto 

the  utility  of  a  worlc  which  should  be  In  Ui4  hiuidt  of  ail  who  have  to  deal  with  th«  nga- 

Utlnar  •nd  governing  of  the  Fleet." — Law  MagasUte. 
**  In  the  new  editloa,  the  proeedure,  naml  reguLitions,  fornu,  and  all  matten  con- 

nected  with  the  practical  adnunUtratioa  or  the  law  hare  be*n  chusiQe  1  and  arrangMi  bj 

Mr.  Olfford,  so  that  uie  woric  la  in  every  W4y  oaeful,  complete,  and  ap  to  date.**— ilTavat 

andMUUarpOaaette. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence 

on  the  Trial  of  Actions  at  Nisi  Prius.— Fourteenth 

Edition.    By  JOHN  DAY,  one  of  Her  Majesty's  Counsel,  and 

MAURICE  POWELL,  Barrister-at-Law.    Royal  12ma    1879.  2L 

{Bound  in  one  thick  volume  calf  or  circuit  5a.,  or  in  two  eonvenieni  voU, 

eaff  or  circuit,  9«.  net,  extra.) 

'*The  ta&  of  adapting  the  old  text  to  the  new  prooedare  was  one  requiring  mnch 

patient  laboiu ,  carefal  accuracy,  and  concfsenesa,  an  well  as  ditcrtftlon  In  iheomioeionuf 

matter  obsoleto  or  nnneceesary.    An  ez«nita«tion  of  the  bulky  Tolume  before  ns  tffjrda 

good  evidence  of  the  poteeuion  of  these  qualities  by  the  preeent  editom,  and  we  feel  rare 

that  the  popularity  of  the  work  will  continue  nnabaied  under  their  OiMdentioos  care."— 

Law  Mojiasint. 

Selwyn's  Abridgment  of  the  Law  of  Nisi 
Prius.— Thirteenth  Edition.  By  DAVID  KEANE,  Q.C., 
Recorder  of  Bedford,  and  CHARLES  T.  SMITH,  M.A.,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Cape  of  Good  Hope.  2  vols. 
Royal  8vo.    1869.    {PvhUehcd  at  2/.  16f.)  Net,  1/. 

NOTANDA.—  Vide  "  Digests." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac 
tice  of  a  Notary  of  England.— With  a  full  collection  of 
Piecedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  F.^A, 
of  Lincoln's  Inn,  Barrister-at-Law.    8vo.    1876.  12.  4i. 

NUISANCES.— FitzGerald.—Fid«  "PubUc  Health." 
OATHS.— Braithwaite's  Oaths  in  the  Supreme  Court 
of  Judicature. — A  Manual  for  the  use  of  Commissioners  to 
Administer  Oaths  in  the  Supreme  Court  of  Judicature  in  England. 
Part  L  containing  practical  information  respecting  their  Appoint- 
ment, Designation,  Jurisdiction,  and  Powers ;  Part  II.  comprising  a 
collection  of  officially  recognised  Forms  of  Jurats  and  Oaths,  with 
Explanatory  Observations.  By  T.  W.  BRAITHWAITE,  of  the 
Record  and  Writ  Clerks'  Office.     Fcap.  8vo.     1876.  4t.  6(i. 

'*Specislly  useful  to  CommiMiuQers.**— Xaw  Magaxint, 

"The  work  will,  we  doubt  not,  become  the  reoognlied  guide  of  commiMtoners  to 
adiolDiiter  oatbui." — SolicUon*  JoumeU. 
PARTITION.-Foster.— Ftiic  "Real Estate." 
PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership.    By  FREDERICK   POLLOCK,  of  Lincoln's  Inn, 
Esq.,  Barrister-at-Law.     Author  of  "  Principles  of  Contract  at  Law 
and  in  Equity.'*    Demy  8vo.    1877.  8«.  6d, 

*^*  The  object  of  this  work  is  to  give  the  substance  of  the  Law 
of  Partnership  (excluding  Companies)  in  a  concise  and  definite  form, 
*'  Of  the  execntion  of  the  worlc,  we  can  spnk  in  terme  of  the  lii^liest  praise.    The 
IviguA^  is  simple,  conciae.  and  cluar ;  and  the  general  propoaii ions  may  bcHHroomparisoik 
with  thuee  of  Sir  Jamea  Stuphen." — Law  Magazine. 

"  Mr.  Pollock'a  work  appeara  eminently  aatiaftctory  ...  the  book  Is  praiseworthy 
in  datign,  acholarly  and  complete  in  execatioo.** — Saturdap  JUview, 

**  A.  few  more  booka  written  as  carefhliy  as  the  '  Difreat  of  the  Law  of  Psrtoerahip,'  will, 
perhaps,  remove  some  •irawbacka.  and  reader  Eugliah  law  a  pleaaanter  and  «ssier  anbjeefc 
to  atndy  than  it  la  at  itresent."— 2V  Exammer. 

*^*  All  Standard  Law  Works  are  kept  in  Stock,  in  law  caJlJ  and  other  bindinge. 
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PATENTS.— Hindmarch's  Treatise  on  the  La^w  x*e] 

ting  to  Patent8.~8To.    1846.  U 

Johnson's  Patentees'  Manual ;  being  a  Treati 

on  the  La"w  and  Practice  of  Letters  Patei 

especially  intended  for  the  use  of  Patente 

and  Inventors.— By  JAMES  JOHNSON,  B«rri8tei^ai.L 

and  J.  H.  JOHNSON,  Sdidtor  and  Patent  Agent.  FomthEditi 

Thonmshly  reriMd  and  much  enlarged.  Demy  Sva   1879.    IOl 

*'  A  ynj  ezeeUent  mannal  '*^Lmm  Tbmtt,  T^etenary  8. 1879. 

"  Tbe  antbors  hsre  not  only  a  knowledge  of  tbo  law,  tat  of  tbe  worldlier  of  ttw  law. 

•idettheUbleof  eaees  there  lea  copioot  index  to  oobieGta./— low  Jowmot,  Marehl.  II 

Thompson's  Handbook  of  Patent  Law  of  i 
Countries.— Third  Edition,  revised.  By  WM.  P.  THOBIFSC 
C.E.,  Head  of  the  International  Patent  Office,  LtrerpooL  12i 
1878.  Net  2m.  < 

PERSONAL  PROPERTY.— Smith.— Ftcfe  «  Beal  Property.*' 

PETITIONS.— Palmer.— Fufe  "  ConTeyandng." 
Rogers.— Fttfc  "  Electfons." 

PETTY  SESSIONS.- Stone's  Practice  for  Justices 
the  Peace,  Jnstioes*  Clerks  and  SoHators  at  Petty  and  Spec 
Sessions,  in  Summary  Matters  and  Indictable  Offences,  -with  a  I 
of  Summary  Convicticms  and  of  Matters  not  CriminaL  With  Fan 
^ghth  Edition.  By  THOMAS  SIRKELL  PRITCHABD, 
the  Inner  Temple,  Esq.,  Banister-at-Law,  Recorder  of  Wenlo 
In  1  ToL    Demy  8vo.    1877.  IL  1 

"The book,  as  a  whole,  to  thoronghly  estlejectoiy,  end-  hartng  gone cnreftJlT  throng 

we  osn  reeommend  it  with  copJWeiioe  to  the  nnmeroiM  oody  of  onr  readen  who  are  di 

Inieieotod  in  the  en^ecti  to  which  it  retotee.**— £MM<(or«'  Jommal 

POOR  LAW.— Davis*  Treatise  on  the  Poor  Laws.— Bd 
VoL  IV.  of  Bums'  Justice  of  the  Peace.  8va  1869.  U  lis.  4 

POWERS.— Farwell    on    Powers.— A    Cooeise   Treatise 
Powers.    By  GEORGE  FARWELL,  BJL,  of  Iinooln*s  Inn,  Es 
Barristerat-Law.    8to.     1874.  U 

«« We  recommend  Jir.  Fanratt's  book  as  oontnininff  within  a  mall  enaipnw  what  wo< 

otherwise  have  tobe  sooffhtout  in  the  ps^es  of  bundredsof  oonftminc  x«port>.*^21lke  I4 

PRECEDENTS,— Fwfe  «  Conveyancing.'* 

PRINCIPAL  AND  AGENT.— Petgrave's  Principal  an 
Agent. — A  Manual  of  the  Law  of  Principal  and  Agent  ] 
E.  C.  PETGRAVE,  Solicitor.     12mo.    1857.  7*.  ( 

Petgrave's  Code  of  the  Law  of  Principal  an 
Agent,  with  a  Preface.  By  E.  C.  PETGRAVE,  SoUcit^ 
Demy  12mo.     1876.  Net,  tewd^ ; 

PRIVY  COUNCIL.  —  Finlason's  History,  Constitutio 
and  Character  of  the  Judicial  Committee  ( 
the  Privy  Council,  considered  as  a  Judicial  Tribun 
especially  in  Ecclesiastical  Cases,  with  special  reference  to  the  ri^ 
and  duty  of  its  members  to  declare  their  opinions.  By  W. 
riNLASON,  Barrister-at-Law.     Temy  8vo.     1878.  it.  ( 

Lattey's  Handy  Book  on  the  Practice  and  Pre 
cedure  before  the  Privy  Council.— By  ROBEI 
THOMAS  LATTEY,  Attorney  of  the  Court  of  Queen's  Bene 
and  of  the  High  Court  of  BengaL     12mo.     1869.  { 

PROBATE.— Browne's  Probate  Practice :  a  Treatise  on  i 
Principles  and  Practice  of  the  Court  of  Probate,  in  Contentioas  ai 
Non-Contentions  Business,  with  the  Statutes,  Rules,  Fees,  a' 
Forms  relating  thereto.  By  GEORGE  BROWNE,  Esq.,  fiarrist< 
at-Law,  Recorder  of  Ludlow.     8vo.      1878.  1/.  : 

"  A  cunoiy  fiance  through  Mr.  Browne's  work  shows  that  it  h«s  been  compiled  w; 

Biore  than  ordinary  cere  and  inteUifence.     We  should  consolt  it  with  eruy  confldenc 


Haynes. — Vid4  "  Leading  Cases." 
"^J^  AUsUMdardLawWorhanheptinStockfinlaweaifandot^ 
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PUBLIC  HEALTH.— Chambers'  Digest  of  the  Law  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—With  Notes  of  1073  leading  Cases.  Varioiis  official 
docmnents  ;  precedents  of  By-laws  and  Regulations.  The  Statntes 
in  full.  A  Table  of  Offences  and  Punishments,  and  a  Copious 
Index.  Seventh  Edition,  enlarged  and  revised,  with  Sufpleuutt 
containing  new  Local  Government  Board  By-Laws  in  f ulL  Imperial 
8vo.     1875-7.  ILSt. 

*«*  The  SuFPUDCiNT  may  be  had  separately,  price  9t. 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts.— The  Law  relating  to  Publio 
Health  and  Local  Qovemment,  as  contained  in  the  Publio  Health 
Act,  1875,  with  Introduction  and  Notes,  showing  all  the  alterations  in 
the  ExistingLaw,with  reference  to  the  Cases,  &c.;  together  with  a  Sup- 
plement containing  **The  Riven  Pollution  Prevention  Act,  1876." 
With  Explanatory  Introduction,  Notes,  Cases,  and  Index.  By 
6.  A.  R.  FITZGERALD,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1876.  U,  It. 

"A  eopiotu  and  weU-ezecated  sDAlytioal  index  completes  the  work  vhioh  wa  osn 
eonlldently  recommead  to  the  offloers  and  members  of  saziitary  aathoritiee,  aod  all 
intensted  in  the  eubject  matter  of  the  Dew  Act,"— Law  Magatine  and  itarine. 

"  Mr.  FitsOerald  oomes  forward  wHh  a  spacUl  qQali&oatlon  for  the  laak,  for  he  was 
employed  by  the  Gh>vemmeQt  in  the  preparation  of  the  Act  of  1875;  and,  at  he  himaelf 
Mji,  has  neoeaaarilf ,  for  lome  time  pait,  devoted  attention  to  the  law  relating  to  publie 
health  and  lonal  govenunrnt.** — Law  JommaL 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  including  Hints  as  to  the  Summoning  and  Manage- 
ment of  them ;  and  as  to  the  Duties  of  Chairmen,  Clerks,  Secretaries, 
and  other  Officials;  Rules  of  Debate,  &c.,  to  which  is  added  a  Digest 
of  Reported  Cases.  By  GEORGE  F.  CHAMBERS,  Esq.,  Bar- 
rister-at-Law.   12mo.    1878.  Net,  2m.  6d. 

QUARTER  SESSIONS.— Leeming  <&  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Recorder  of  Chester,  Judge  of  County 
Courts,  and  Deputy- Chairman  of  Quarter  Sessions,  and  H.  F. 
THURLOW,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  8yo. 
1876.  U  Is. 

"  The  preaeDt  editors  appear  to  bare  taken  the  ntmoet  paiiu  to  make  the  Tolume  com- 
plete, ana«  from  onr  examination  of  it,  we  can  thorongbly  reconunoid  it  to  all  intereeted 
in  the  practice  of  quarter  ■etalona"— low  Timet 

Prltchard's  Quarter  Sessions.— The  Jurisdiction,  Prao- 

tice  and  Procedure  of  the  Quarter  Sessions  in  Criminal,  Civil,  and 

AppeUate  Matters.    By  THOa  SIRRELL  PRITCHARD,  of  the 

Inner  Temple,  Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.      8to. 

1875.  21.  2t. 

'*  We  can  eonlldently  nr  that  It  ie  written  throoghoat  with  deameos  and  intelllifeaoe. 
and  toat  botli  in  legialauon  and  in  case  law  it  is  careftdly  brooght  down  to  the  most 
recent  date."— <So/M(4r«'  JomnuU. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Rail- 
ways. By  J.  H.  BALFOUR  BROWNE,  of  the  Middle  Temple, 
Registrar  of  the  Railway  Commissioners,  and  H.  Q.  THEOBALD, 
of  the  Inner  Temple,  Esqrs.,  Banisters-at-Law.       {In preparation,) 

Lely's  Railw^ay  and  Canal  Traffic  Act,  1878.— 
And  other  Railway  and  Canal  Statntes ;  with  the  General  Orders, 
Forms,  and  Table  of  Fees.  ByJ.M.LELT,Esq.  Post  8to.  1878.  8i. 

\*  AU  itcmdardLaw  Worki  an  hpt  in  Stock,  in  law  cdtf  and Mer  binding 
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RATES  AND  RATING.— Castle's  Practical  Treatise  o 
the  Law  of  Rating.  By  EDWARD  JAMES  CASTLE, 
the  loner  Temple,  BuriBter-at-Lmw.    Demy  Sra     1879.         If.: 

"Ur.  OuUs'*  boDkli  >  mrnct,  biIuiiiRItc,  clear  and  coodH  Tlewof  the  law.' 

"Tbateoli  li  « mtfnl  mliUnt iB «  parpl«nd  lirinnli  orf  iir  '    fiin    riiwMf 

Chamber's  Law  relating  to  Rates  and  Rating 

with  EfpecUl  referance  to  the  Powan  lud  Datiea  of  Bate-leTyii 
IifEml  Anthoritiea,  and  their  O&rat.  Bdng  tbe  St«ta(ee  in  ti 
ud  brief  Xota  of  550  Cimb.  Bj  G.  F.  CHAMBERS,  Eh 
BuTuter-st-L>w.    Imp.  Stol     187S.  ]] 

BEAL  ESTATE.— Foster's    Law^   of    Joint   Ow^nershli 

end  Partition  of  Real  Estate.   BjrEDWABD  JOB] 

FOSTER,  M.A.,  late  ot  Linooln'e  Inn,  BtHiirter^t-Lkiir.      St< 

1878.  Vk.  St 

"  Kr.  FoaUr  majr  be  «nigistalat«d  on  baiiiic  Droduead  a  my  aaUataetaiT  ™ 

MOM  on  the  Law  o(  Joint  Owiunlilp  and  Pamtlao.  Be  hM  Ukm  ooaMcJenb 
" -■    -■- "■-  d  wtthin  the  UtM 


1871-1877  mdoriTe.  Couolidated  with  the  EariierStatateithacb 
Amended.  With  Co[noQ>  Notes,  and  a  Supplement  ccutaltiinf  th 
OHen  under  the  Settled  E>t»t«s  Act  1878.  By  HABBl 
GREENWOOD,  M.A,  £iq.,  BuriMer-at-L>w.  Svo.  1878,  ia 
"To  itwlein  piTtkalarlj  ttla  aoUactni,  mlb  tbe  otefol  bmm  nd  rafmaoMt 
pnrtaiM  lecWaiHiB,  win  beofemMnaUa  tHh."— Low  Ttaa. 

''The  autnor  haa  added  nof*  wblcb,  eapectalljou  the  1  „_.. . 

and  tbe  Settled  Eatatea  Act,  an  likely  to  tie  uaoAiI  to  Uu  pnctlckiMr    . 
•a  we  hiig  taiMd  them,  the  at-tementa  appear  to  be  gennallf  ac *- 


Leake's  Elementary  Digest  of  the  Law  of  PrO' 

perty   in   Land.— Contalmiis :  Introdoctiun.      Fart  T.    Th 

Sooruea  of  the  Law.— Part  II.    Katatei  in  Land.     By  STEPHE; 

MARTIN  LEAKE,  Bani«ter-at- Law.    8to.     1874.  It  2i 

*,*  TheabiKe  lorniaa  conplcu  lotraducllon  u  Ibe  Study  oCtha  Law  ot  Real  Pnipeft) 

Shearwood's   Real    Property — A  ConcUe  Abridginen 

oE  the  Xaw  of  Real  Property  and  an  IntrodnctioD  t>  Conveyandnf 

Designed  t«    facilitate    the    aiibject    for    Studente    prepaiinir  fu 

Eiamination.    By  JOSEPH  A.  8HEARW00D,  of  Lincoln*  Ini 

EBq.,BamBter.at.Ijaw.     Demy  Svo.     IS78.  SlSi 

*'Tbepr?HDt  law  la  f*ipeiiiided  paraffrapblcallj,  »  (hat  It  oonld  be  actaaUf  kanv 

wltbonl  ondiiauiidliig  the  orlilii  tmn  liblcli  11  bu  apniDg,  or  Uh  pnaclpls  on  nhtch 

!•  hMcd."— iaw  JnmaL 

Shelford's  Real  Property  Statutes.— Eighth  Editioii 
By  T.  U.  CARSON,  Ew).,  Bameter-at-Law.   8to.    1874.     IL  ID. 

Smith's  Real  and  Personal  Property.— A  Com 
pendinin  of  the  Law  of  Real  and  Penonal  Property,  ptimaril 
connected  with  ConTejanciug.  Designed  ai  a  second  book  fo 
Students,  and  as  a  digeat  of  the  most  neeful  learruns  for  Pnct 
lionera.  By  JOSIAH  W.  SMITH,  B.C.L,  Q.C.  Filth  Bditkw 
2  vols.    Demy  Svo.      1877.  SI.  St 

"  He  baa  given  to  iba  iiBdait  a  book  Bbkb  he  maj  md  dtei-  and  sior  afaln  with  tmt 

''  Ttaa  work  MOe  na  will,  wo  think,  ba  fosod  of  nrj  |nat  terrica  to  tbi  pracdUoiMt. 
— MIcMr^  JnrluJ. 

%'All  itaadard  Lata  Woritarthptin Stock,  in latreiiffaiidetli^iindiiigi 
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REGISTRATION.— Browne's(G.Lathom)Parliamentary 
and  Municipal  Registration  Act,  1878  (41  &  42 
Vict.  cap.  26) ;  with  an  Introduction,  Notes,  and  Additional 
Ponna.  By  G.  LATHOM  BROWNE,  of  the  Middle  Temple,  Eaq,, 
Bani8ter-at-Law.     12mo.     1878.  5i.  6d. 

Rogers — Vide  "  Electiona." 

REGISTRATION  CASES.— Hop  wood  and  Coltman's 
Registration  Cases.—VoLL (1868-1872).  Net,2l,lS».  Calf. 
Vol.  IL  (1873-1878).    Net,  2Z.  10«.  Calf. 

RIVERS  POLLUTION  PREVENTION.— FitzGerald's  Rivers 
Pollution  Prevention  Act,  1878.— With  Explanatonr 
Introduction,  Notes,  Cases,  and  Index.     Royal  Svo.  1876.      3s,  6a. 

ROMAN  LAW.— Cumin.— rwte"  Civil" 

Greene's  Outlines  of  Roman  Law.— ConsiBting  chiefly 
of  an  Analysis  and  Summary  of  the  Institutes.  For  the  use  of 
Students.  By  T.  WHITCOMBE  GREENE,  B.C.L.,  of  Lincoln's 
Inn,  Barrister-at-Law.  Third  Edition.  Foolsci^)  8vo.  1875.  7t.6d. 
Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  including  the  History  and 
Generalization  of  Roman  Law.  By  T.  LAMBERT  MEARS, 
MA.,  LL.D.  Lond.,  of  the  Inner  Temple,  Banuter-at-Law. 
PMisKedbypermissionof  thtlaUM.Ortokuu  PostSva  1876.  12t.6(i. 
Ruegg.— Ficfe  "Justinian." 

SAUNDERS'  REPORTS.— \A^illiams'  (Sir  E.  V.)  Notes  to 
Saunders'  Reports.— By  the  late  Serjeant  WILLIAMS. 
Continued  to  the  present  time  by  the  Right  Hon.  Sir  EDWARD 
VAUGHAN  WILLIAMS.    2  vols.    Royal  8vo.    1871.      2L  10«. 

SETTLED  ESTATES.— Middleton's  Settled  Estates  Act, 
1877,  and  the  Settled  Estates  Act  Orders,  1878, 
with  Introduction,  Notes  and  Forms,  and  Summary  of  Practice. 
Second  Edition.  By  JAMES  W.  MIDDLETON,  B.A.,  of  Lincoln's 
Inn,  Barrister-at-Law.    12mo.     1879.  4«.  6d, 

*' A  complete  work  aa  a  practical  edition  of  the  Settled  Satatea  Act,  1877,  and  will  be 
found  exeeedinglj  osefol  to  legal  practitionera.'* — Law  Journal. 
**Ttae  book  is  a  well-timed  and  naeftil  nuomal  of  the  Act.**-  SoHdion^  JowtuU, 
**  The  book  is  excellently  arranged,  particularly  in  the  fammary  of  practioe."— 5al«rday 
Rttfitic. 

SHERIFF  LAW,— Churchill's  Law  of  the  Office  and 
Duties  of  the  Sheriff,  with  the  Writs  and  Forms  relating 
to  the  Office.  By  CAMERON  CHURCHILL,  B.A.,  of  the  Inner 
Temple,  Barrister-at-Law,  assisted  bj  A.  CARMICHAEL  BRUCE, 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Demj  8vo.  1879.  18i. 
"  This  is  a  work  upon  a  aubjeot  of  large  practical  importance,  and  aeems  to  bare  be«n 

compiled  with  exceptional  oare There  is  tax  appendix  of  forms  which  will  be 

found  useful.**— Xaio  Tiraa. 
*'  Under-Sheriili^  and  lawyers  generally,  will  find  this  a  uaefbl  book  to  hare  by  them, 

both  fur  perusal  and  relerenoe/'— ^lo  Magatine. 

SHIPPING,  and  vide  '*  Admiralty.** 

Boyd's  Merchant  Shipping  Laws ;  being  a  Consolida- 
tion of  all  the  Merchant  Shipping  and  Passenger  Acts  horn  1854  to 
1876,  inclusive ;  with  Notes  of  all  the  leading  KngUsh  and  American 
Cases  on  the  subjects  affected  by  Legislation,  and  an  Appendix 
containing  the  New  Rules  issued  in  October,  1876  ;  forming  a  com- 
plete Treatise  on  Maritime  Law.  By  A.  C.  BOYD,  LLB.,  of  the 
Inner  Temple,  Esq.,  Barrister«t-Law,  and  Midland  Circuit  Sva 
1876.  IL  6*. 

'*  We  can  recommend  the  work  aa  a  very  xut&taX  compendinm  of  shipping  law.**— Xair 

SIGNING  JUDGMENTS.— ^A^alker.-^FK2e  <*  Judgments.*' 

\*  All  itandard  Lam  World  artktptinStodt,  in  km  calf  and  other  hindingt. 


Tbiid  Gditton.    With  Tablet  of  aU  tha 
dw  United  Kingdom  after  tlie  1«t  Jtni 
DnUea,  kc,  &c    B;  E.  H.  TILSLEY 
Office.   Svo.   1871. 
STATUTES,  ^nividt  " Aclaof Pariiament." 

Biddle's  Table  of  Statutes.— 
mirap«aled  PcblJo  Geoenl  Acta,  amuijcec 
of  their  Short  or  Popular  Titlea.  Secooi 
enoea  to  aU  the  Acta  in  Chitty'g  CoUectio 
1B7D.     (PublUhed  ai  St.  M.) 

Chitty's  Collection  of  Statutes 

of  Practical  Utility  ;  with  Notes  thereon 
taining  all  Che  Sututei  of  Practical  Cttlil 
AdmisiitntioD  of  Juiticetotbe  PreaeutT 
and  EDWARD  BEAVAN,  Ew]n.,  B» 
thick  Tola.    Boyal  Sto.    186C.    {Publithi 

Bopplementa  to  the  ahOTe.  Bj  H 
Jndn  of  Conntj  Cmirta,  Mid  D«pot;-Chj 
for  Cheshire.  Royal  Sto.  Part  L,  col 
IBTS,  T>.  Sd.  Part  II.,  1874,  6l  Part  ] 
1S7S,  ei.  6d.  Part  T.,  1877,  4a  9d.  1 
VII.,  W9,7i.  id.,  tawed. 

*a*  Contdnned  innnall 
"  Vbu  he  (Lord  Cuapbell)  wti  upon  the  Bench  he 

•The  Revised  Edition  of  the  £ 
1868,  prepared  nnderthe  direotionof  th 
published  by  the  autbority  of  Her  Haji 
vols.     Imperial  gvo.     1S70-1878. 
Vol  1.— Henry  III.  to  James  II., 
„   2.— WiU.  &  Muy  to  10  Geo.  IIL, 
_    8.— 11  Geo.  III.  to  41  Gea  in., 
-   i,—il  Geo.  III.  to  fil  Geo.  UL, 
„   B.— 62  Geo.  III.  to  1  Geo.  IV., 
„    6.-6  Geo.  IV.  to  1  t  2  WilL  rv., 

_  7.-2  4  a  wiiL  rv.  to  6  *  7  wju.  rv,, 

„   &_7  Will.  rv.  &  1  Vict  to  S  ft  S  Viot, 
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STATUTES.-Cbn/<niMrf. 

'Chronological  Table  ofand  Index  to  the  Statutes 

to  the  end  of  the  Session  of  1878.    Fifth  Edition,  imperial  Sto. 

1879.  14f. 

*Public  General  Statutes,  royal  8vo,  issued  in  parts  and  in 

complete  yolumes,  and  supplied  immedijktely  on  publication. 
*  Printed  by  Her  Majesty's  IMnters,  and  Sold  by  Stzvevb  k  Sons. 
Head's  Statutes  by  Heart;  being  a  System  of  Memoria 
Technica,  applied  to  Statutes,  and  embracing  Common  Law,  Chan- 
cery, Bankruptcy,  Criminal  Law,  Probate  and  Divorce,  and  Convey- 
andne.  By  FKEDEKICK  WILLIAM  HEAD,  of  the  Inner 
Temple,  Student-at-Law.     Demy  8vo.     1877.  Net^  If.  (id. 

SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice 
of  Summary  Convictions  under  the  Sum- 
mary Jurisdiction  Acts,  1848  and  1879 ;  including 
Proceedings  preliminary  and  subsequent  to  Convictions,  and  the 
responsibility  of  convicting  Magistrates  and  their  Officers,  with 
Forms.  Sixth  Edition.  By  W.  H.  MACNAMARA,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.     1879.  IL  4f. 

"  We  gladly  welcome  thla  good  edition  of  a  jfood  hook."—Solieitor$'  Journal. 

Templer's  Summary  Jurisdiction  Act,  1879.— 
Rules  and  Schedules  of  Forms.  With  Notes.  By  FREDERIC 
GORDON  TEMPLEB,  of  the  Inner  Templer,  Esq.,  Barrister-at- 
Law.    Demy^vo.     1880.  5«. 

*'  We  think  thfs  ediUon  eTorythinfi:  that  could  be  desired."— 5V^«U  Pott,  Feb.  7,  1880. 
^A/'igram. —  Vide  "Justice  of  the  Peace." 
SUMMONSES  AND  ORDERS.~Archibald.—  ncf«"  Judges' Cham- 
bers Practice.'* 
TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.    By  C.  G.  ADDISON,  Esq., 
Author  of  <*The  Law  of  Contracts."    Fifth  Edition.    Re-written. 
By  L.  W.   CAVE,   E^q.,  M.A.,  one  of  Her  Majesty's  Counsel, 
Recorder  of  Lincoln.     Royal  8 vo.     1879.  1/.  18i. 

*' Since  the  Inst  edition  of  this  work  wan  published,  by  the  operation  of  the  Judi- 
cature Acta,  greiit  chAnges  have  been  effected  in  practice  and  pleading.  ...  In 
the  present  edition  the  nature  of  the  right  infringed  has  been  taken  as  the  basis  of 
the  arrangement  throtighout  .  .  .  Every  effort  has  boon  mode,  while  aiBsiniilatiug 
this  edition  in  form  to  the  companion  trcntine  On  Contract*,  to  maintain  the  reputa- 
tion which  tho  work  hiui  already  SLcquirod."— Extract  frmn  Prtfact, 

'*  As  now  preeented,  this  Ta'nable  treatise  most  piove  highly  acceptable  to  Judges  and 
the  profeMioD."— late  Timet,  February  7th,  18S0. 

*'  Cave's  *  Addison  oo  Torts  'will  be  p'cojniixad  as  an  indispensable  addition  to  every 
lawyer's  library." — Lav  Magazint  and  Reviett,  February,  IMO. 

TRADE  MARKS— Rules  under  the  Trade  Marks'  Re- 
gistration Act,  1878  (by  Authority).  Sewed.  Net,  U. 
Sebastian  on  the  Law  of  Trade  Marks.— The  Law 
of  Trade  Marks  and  their  Begistration,  and  matters  connected  there- 
with, including  a  chapter  on  Goodwill.  Together  with  Appendices 
containing  Precedents  of  Injunctions,  &c. ;  The  Trade  Marin  Begis- 
tration Acts,  1875 — 7,  the  Rales  and  Instructions  thereunder; 
The  Merchandise  Marks  Act,  1862,  and  other  Statutory  enact- 
ments; and  The  United  States  Statute,  1870  and  1875,  and  the 
Treaty  with  the  United  States,  1877  ;  and  the  New  Rules  and 
Instructions  issued  in  February,  1878.  With  a  copious  Index. 
By  I^EWIS  BOYD  SEBASTIAN,  B.C.L.,  M.A.,  of  Lincohi's 
Inn,  Esq.,  Barristerat-Law.     8vo.     1878.  14i. 

"  The  buok  e%nuot  fail  to  be  of  service  to  a  larn:e  claks  ol  lawyern."— fiotfetfor*'  JounuU. 
**  Mr.  BebMtian  has  written  the  fullest  and  moat  methodical  book  on  trade  msrlu 
which  has  appeared  in  England  since  the  pawing  of  the  Trade  Marks  RegistraUon 
Acta." — Drade  Markt. 

**  Viewed  as  a  compilation,  the  book  leares  little  to  be  deaired.  Viewed  as  a  treatise  on 
a  snbject  of  growing  importance,  it  alio  strikes  us  as  being  well,  and  at  any  rate  carefully 
executed.**— low  J<mrwU, 

*'  Mr.  Sebastian's  book  Is  a  careful  statement  of  the  law.**— low  2liiuff. 
*«*  A  U  Standard  Law  Worki  are  kept  in  Stock,  in  law  calf  and  other  bindiny$. 


8TBTEN8  AND  SONS'  LAW  FUBUOATIOHB. 


90 

TRADE  MARKS- 

Sebastlan's  Digest  of  Cases  of  Trade  Mark 
Trade  Name,  Trade  Secret,  Goodwill,  Ac,  dc 
cided  in  the  Courts  of  tbo  Umted  Kingdom,  Indis,  the  Colotdea.  ma 
the  Uoitsd  State*  of  America.  By  LKWIS  BOYD  SEBASTIAK 
B.C.L.,  M.A.,  of  Lincoln's  Inn,  £«q.,  Buruter-ftt-Lav,  Aathw  o 
"TheLkWof  Tnde  Mu-ki."    Demy  8vo.    1876.  IL  U 

^  A  dlfeat  which  wUl  ba  ot  tott  fntX  Tslua  to  all  Tn^tlutivn  who  lu¥«  to  ^lim 
au  BiHen  BameiMd  wlUi  tnds  jmrkM.~—Stt¥mor^Joiirmml,  Jul;  M,  Isn. 

Ti*ade  Marks'  Journal. — Ita    Sewed.    {Ittmed  fortiugkti). 

Not.  1  to  192  are  nw  m<fy.  IVtl,  toA  U 

Index  to  Vol  I.  (Not  1— *7.)  KH,  U 

■DMa,  „  Vol  11  (Not  48—97.)  Nti,  U 

Ditto,  „  VoL  UL  (No..  98—128.)  NO,  3< 

Ditto,  „  VoL  IV.  (No^  12*— 169.)  NH.  U 

Ditto,  „  Vol.  V.  (Noi  157—183.)  Ntt,  St 

Wood's   Law  of  Trade   Marks.— Contuning  the  Ma- 

chudiM  Uarki'  Act,  1SS2,  ud  the  Tnde  Mub'  Begi^atkn  Act, 

1S75  ;   with  the  Bnlsa  theraundor,  And  Pnctical  Diractiam  for  oti- 

tdninsBeprtntion;  with  Notee,  foil  Tkble  of  CaHsud  Index.   Bj 

J.  BIGLi^n)  WOOD,  Ew|.,  Buniter^t-Law.    ISno.    1S7S.    U. 

TRAMWAYS.- Palmer.— rid*  -  Convey»Ddm.- 

Sutton's  Tramway  Acts,— The  iWnway  Acta  of  the 
United  Kingdom,  with  Note*  on  the  L>*  Mid  Pimctioe,  and  an 
Appendix  containing  the  Standing  Orden  of  Pariiament,  Snlae 
of  the  Board  of  Tnda  relating  to  Tramwaya,  ud  Deddoni  al  the 
Boterev  with  rameot  to  Loona  Standi  By  HENBT  SDTTON, 
BA.,  of  Ltncoln'i  Inn,  Baniitar-at-Law.  Fort  8to.  1S7J.  ISi. 
TRUSTS  AND  TRUSTEES— God e fro i's  Digest  of  the 
Principles  of  the  Law  of  Trusts  and  Trus- 
tees.—By  HENRY  GODEFROI,  of  lincoln'a  Inn,  Eaq., 
Bairiatcr-at-Ijaw,  Joint  Antho'  of  "  Godefroi  and  Shoitt'i  law  of 
Railway  Conipaniea."    Demy  8to.     1879.  II.  It 

....  .      .     _. . .._    ...J_..„l.    .._,-. .1 .. l.VI_      ■♦.    H,.g-  j. 


wa  tblDk.  Kir\j  to  i 
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USES.— Jones  CSV,  Hanbury)  on  Uses,— 8va    1882.        7», 

VENDORS  AND  PURCHASERS — Dart's  Vendors  and  Pur- 
chasers.— A  Treatiae  on  the  I^aw  and  Practice  relating  to  Yen- 
don  and  Porehasen  of  Real  Ertate.  By  J.  HENEY  DART,  of 
Lmeoln'g  Inn,  Eaq..  one  of  the  Six  Conveyancing  Connael  of  the 
High  Court  of  JnattoB.  Chanceiy  Diviaioo.  Fifth  Editfon.  Bj 
the  AUTHOR  and  WILLIAM  BARBER,  of  Lincoln'a  Inn,  E«i„ 
BarriBler-at-Law.     2  vola.     Royal  8vo.     1876.  31  ISt  M. 

"A  lUodard  work  like  Mr.  Dart'i  Li  liojood  all  pimlae."— 1*<  tiH»/»n»Bi 

WATERS.^Woolrych  on  the  Lavv  of  ^Vaters.— Inelnding 

Right!  in  the  Sea,  Riven,  CanaU.  &c.    Second  Edition.     Svo.    ISSI. 

Goddard. —  f^  " Eaaementa."  A'e/,  lOi. 

WATERWORKS— Palmer,— V'«i<"CoDveyanoine."' 
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Theobald's  Concise  Treatise  on  the  Construc- 
tion of  Wills.— With  Table  of  Cmos  And  Full  Index.  By 
H.  S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
and  Fellow  of  Wadham  Colle^ce,  Oxford.     8va     1876.  12. 

"3Cr.  Theobald  haa  certainly  giTen  eridence  of  ezteiuiTe  inrestigation,  oonsdantioiig 
labovr,  and  clear  ezpoeitioa.'*— low  Magatim. 

*'Wedeeira  to  record  our  decided  Impreeeion,  after  a  somewhat  eareftil  examination, 
that  this  it  a  book  of  great  ability  and  Talne.  It  bears  on  every  naffo  traces  of  care  and 
sound  jndgment.  It  is  certain  to  jM^ve  of  great  practical  usenuneas,  for  it  supplies  a 
want  which  was  beginning  to  be  dbUnctly  felt."— iSMMIort'  JowrwA, 

"  His  arrangement  being  good,  and  his  statement  ot  the  efTeet  of  the  decisions  being 
clear,  bis  work  cannot  fail  to  be  of  practical  utility,  and  aa  such  we  can  oonunend  it  to  the 
attention  of  the  profession.**— low  Ttmm. 

"  It  is  remarkably  well  arranged,  and  its  contents  ambraoe  all  the  principal  heads  on 
the  subject  *— low /onmoi 

WRONGS.— Fu2<;  "Torts." 
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2 — A  large  stock  new  and  secondrhamd. 


Eatimatea  an  application. 


— Uxecuted  in  the  best  manner  at  mode- 


rcUe  prices  and  with  dispa/tch. 


The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 

IPIRI^ATE  ACTS — The  Publishers  of  this  Cata- 
logue possess  the  largest  known  collection  of  Private 
Acts  of  Parliament  (includiTig  Public  and  Local), 
and  can  sv/pply  single  copies  oomm^enci/ng  fratn 
a  very  early  period. 

1 — For  ProbcUe,  Partnership,  or 


other  purposes. 
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UEW  WORKS  Am  JEW  EDITIOirS. 


Archibald's  Handbook  of  the  Practice  in  the  Com- 
mon Law  Divisions  of  the  High  Court  ol 
J  UStice ;  with  FormB  for  the  use  of  Cotmtry  Solidtora.  By  W,P,A. 
Archibald,  Esq.,  Barrister-at-Law,  Author  of  '*  Forms  of  SommonMs 
and  Orders,  with  Notes  for  use  at  Judges'  Chambers,  &c       ( In  tkeprfn). 

Baker's  Law  of  Highways  in  England  and  "Wales, 
induding  Bridges  and  Locomotives.  Comprising  a  suodnct  code 
of  the  several  provisions  under  each  head,  the  statutes  at  length  in 
an  Appendix ;  with  Notes,  Forms,  and  complete  Index.  By  TkomoM 
Baker,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.      (Searly  ready,) 

Ball's  Short  Digest  of  the  Common  Law;  being  the 
Prindples  of  Torts  and  Contracts,  chiefly  founded  upon  the  works  of 
Addison,  with  IlliutratiTe  Caaei,  for  the  use  of  Students.  By  IT. 
Edmund  BaU,  LL.B.,  late  "  Holt  Scholar  "  of  Gray's  Inn,  Barrister-at- 
Law  and  Midland  Circuit  (Nearlg  ready.) 

Browne  and  Theobald's  Law  of  Railways.  By 
/.  B,  Balfour  Brtncne,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law, 
Registrar  to  the  Bailway  Commissioners,  and  H,  5.  Theohaldj  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law. 

Bullen  and  Leake's  Precedents  of  Pleading.  Fourth 
Edition.  By  T,  J.  BuUen,  Esq.,  Special  Pleader,  and  Cynl  Dodd,  of 
the  Inner  Temple,  Esq ,  Barrister-at-Law.  (In  theprets.) 

Coote's  Treatise  on  the  Law  of  Mortgage.  Fourth 
Edition,  thoroughly  revised.  By  William  Wyllyt  Macke$on,  Esq.,  one 
of  Her  Majesty's  CoimseL  {In  the  presM,) 

Daniell's  Chancery  Practice.— Sixth  Edition.— By  L.  Fidd 
and  E.  C.  Dunn,  Esqrs.,  Barristers-at-Law.  Assisted  by  W.  H,  Ujoohn^ 
Esq.,  Student  and  Holt  Scholar  of  Gray's  Inn,  &c.,  Editor  of  the  lliird 
Edition  of  '* Daniell's  Forms.'* 

Jepson's  Lands  Clauses  Consolidation  Acts;  with 
DecisioDR,  Forms,  and  Table  of  Costa.  By  Arthur  Jepton,  of  Lincoln*s 
Inn,- Esq.,  Hapri8ter-at-iiaw.  {In  the  jvreu,) 

Jervis  on  the  Office  and  Duties  of  Coroners;  with 
Forms  and  Precedents.  Fourth  Edition.  By  R,  E.  McUheimer,  of  the 
Inner  Temple,  Esq.,  Barrister  at-Law.  {In  the  press.) 

Morgan  and  Davey's  Treatise  on  Costs  in  Chan- 
cery. Second  Edition.  By  George  Osborne  Morgan,  of  Lincoln's 
Inn,  Esq.,  one  of  Her  Majesty's  Counsel;  assisted  by  £.  A.  Wurtzburg, 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  an  Appendix,  con- 
taining Forms  and  Precedents  of  Bills  of  Costs. 

Smith's  Treatise  on  the  Law  of  Negligence.  By 
Horace  Smith,  B.A.,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
Author  of  "The  Law  of  Landlord  and  Tenant,"  Editor  of  "Roscoe's 
Criminal  Evidence."  {Xeariy  rtady.) 

Stone's  Practice  for  Justices  of  the  Peace,  Justices' 
Clerks,  and  Solicitors  at  Petty  and  Special 
Sessions,  <ScC.  Kinth  Edition.  By  F.  G.  Templer,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law,  Editor  of  "The  Summary  Jurisdiction 
Act,  1879." 

STEVENS  AND  SONS,  119,  CHANCERY  LANE,  LONDON.  W.C. 
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*«*  Set  alto  Catalogue  at  end  of  this  Volume. 
STEVENS  AND  SONS,  119,  CHANCERY    LANE.  W.C. 

Bedford's  Guide  to  Stephen's  New  Commentaries  oi 

lAWBofEoglAnd.    Sei'enth  Edition.    By  QUESTION  AND  ANSWER.     8ro 
Price  I2s.  eloih. 
"  Hero  is  a  book  which  will  bo  oi  tb(*  ipreateit  wrvice  to  «'  udenta."— i^  v  Jourt^'U. 

Bedford's  Final  Examination  Digest. — Containing  a  L 

of  the  Final  Eiamination  Qaostiona  in  matters  of  Law  and  i'roooilnre  detenu 
the  Chancery,  Qaeen'tt  Bench.  Cinnmon  Pleas,  and  Eicheqiier  Divi^iiona  of  tl 
Court  of  Jastico ;  and  on  the  Law  «if  Real  and  Personal  Property  :  and  the  '. 
of  Conveyancing.  By  EDWARD  HENSLOWE  BEDFORD.  Solicit.»r.  Ai 
"  The  Guide  to  Stephen's  Commentaries,"  Ac.    Sw.    1879.     Price  ICx.  drth 

Haynes'    Student's   Leading   Cases.— Being  some    of 


m 


"  Will  prove  of  grvat  atill'y,  not  only  to  Studeiitii,  bu(  Cnkctitioner*.  The  Not^«  a 
pointed  and  cnnciiH'."— Zoir  TVmi'j. 

Foulkes'   Elementary   View  of  the   Proceedings    ii 

Action  in  the  Supreme  Court.— Founded  on  "Smith's  Action  at  Lav 
W.  D.  I.  FOULKES,  Esq.     Seemid  Kditi'.n.    I2mn.    18/0.    Prict^  10.<.  O-i.  r? 

Greenwood's  Manual  of  Conveyancing. — A   Manual  .j 

Practice  of  Conveyancing,  showini;  the  prei»ent  Practice  relating  to  the  daily 
of  Conveyancing  in  SoIicitorA*  Offices.     To  which  are  addeil  t^oncise  (*oinuii.iii 
and   I'reoBdents  in  Conveyanciui;,  Conditions  of  Sale,   Conveyances,  and  a 
AsBurances  in  oonsUnt  use.      Fifth  Mitum.      Ky  IL  N.  CAPEL,    B.A.. 
Solicitor.     Demy  8i-o.    1877.     Price  15s.  cloth. 

''The  Inrormatlon  under  theiitf  haiulit  i»  just  of  tbiit  onlii-ary  prdctical  kinil  whio'u  i-*  Jc  ir 
experience,  and  is  not  to  be  f^aiherod  truiii  trt-atirie*.  A  careful  MtD<iv  of  th«f*e  y^^ 
probably  arm  a  diligent  clerk  with  as  iiiui-h  UHvful  ku<)wl«Hi^re  m  hr  iiii«;hc  oitifrwiiM>  tii 
ot  desoltory  qnestioninc  and  observing  to  sriitiin*.'— jH'h'ciroiV  Joanxal. 

Smith's  Real  and  Personal  Property. — A  CJompendin 

the  Law  of  Real  and  PerHonal  Property,  primarily  connected  with  CVnvej 
Designed  as  a  second  book  for  Students,  and  as  a  digest  of  the  most  usefnl  lear 
Practitioners.      By  Ji^SlAH  W.  SMITH,  B.C.I..,  g.C.      Fifrk    Kdition, 
Deniff  Svo.    1877.     Price2L2a.  cloth. 

"  r.u  haa{(iTen  to  tli*-  stud'^nt  s  !>ook  which  he  may  real  over  aiii!  ovvr  mt^Ain  with  \ 
p'^'oiiure.** — Law  Timi'* 

Pollock's  Principles  of  Contract  at  Law  and  in  Equ 

Being  a  Treatise  on  the  Gouctal  PriucipU's  cijnceniini;  the  V.ilidity  of  A^n 
with  a  H))ecial  view  to  the  coni])arison  of  Law  and  ^A]uiry  :  ar.d  with  reference 
Indian  Contract  Act,  and  cc  ••^ionallyto  lionian,  American,  and  Cfintinent 
Second  Edition.  By  FREDEli  i^K  POLLOCK,  of  Linculn'i»  Inn.  p:s.{.,  HArr 
Law.    DewySro.     187S.    Pric€  I  Hjs.  cloth. 

Wharton's  Law  Lexicon,  or  iJidionaiy  of  Jnri.spnici 

Ejplaininff  the  Technical  Words  and  Plirasos  employed  in  the  several  Hipj 
of  English  Law ;  including  the  various  Legal  Terms  utiied  in  Cornnieroial  \i 
with  an  Explanatory  as  well  as  Literal  translation  of  the  I^atin  Murinis  o  M>t; 
the  Writings  of  the  Ancient  and  Modem  Cummentiiti^rs.  .S'i>^/(  AV/'i'-^/-. 
in  accordance  with  the  Judicature  Acts,  by  J.  SIIIRESS  WILL,  uf  the 
Temple,  Ewi.,  Barrister-at-Law.     Suptr-myal  8i«o.    1876.     Prii'e  2^  2x.  :li'f- 

**  As  ft  viuik  of  reference  for  the  library,  the  haiiiUome  auil  elalwr.itc  i^iiitloii  t>f  *  V 
Law  Lvxu'on  '  which  Air.  Shiro^o  Will  has  priKiacod.  mnst  aupeiKile  all  foiiiuT  ifene^  %.*: 
known  work.** — Laic  Magazint  and  Het:ictr. 

Wheaton's    Elements    of   International    Law. —  S 

English  Edition.   Edited  with  Xotes  and  Appendix  of  Statutes  and  Tn^-.itii.'.-*, 
the  work  down  to  the  present  time.     By  A.  C.  BOYi).  Esq.,  LL.  1^..  .1.1*..  11 
at-Law.      Author  of  "The  Mercliaut  rfhippinj;  Laws."'     jyeimj   6r'r.     l!S>4i 

IL  10s.  rlr,fh. 

"  liotli  the  plan  and  execution  of  the  wnrk  Kfrnv  \i?.  ■':«.  -jtvcs  comnicn<l.ition.  Ih 
Whcaton  ih  prvscntod  witlmut  altcrati«in."— /.<iif  Jofcu  d 

Churchill's  Law  of  the  Office  and  Luties  of  the  SI 

with  the  Writs  and  Forms  relating  to  tho  Oihce.  By  CAMERON  OHUK 
of  the  Inner  Temple,  assisted  by  A.  CARMICHAEL  BRUCE,  of  Lincol 
Esqrs.,  Barristers-at-Law.    Demy  Svo.    187U.    J'rice  18;;.  cloth, 

"  This  IS  a  work  upon  a  fiubject  of  Urge  practical  importance,  and  seems  to  havt-  b<-ci] 
wMh  exeovXtoTi%\  caxe.  «  .  .  The  effect  of  the  decUions  aud  the  ct-neral  law  u-e  & 
and  coiid»e\5  «9Ui,\M.  1^w« Vh  w  v(i\j«vAVil  o^  Cocms  which  will  be  found  aiiefal."— Lair 


•   *  AH  Standard  Law  "WotVc%  oreVt^  \w  ^Wkxxx^  \a-w  roV^  «i^  vAV«t  W;,,^ 


*^*  See  aieo  Catalogue  at  end  of  thie  Volume, 
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Oodefroi's  Digest  of  the  Principles  of  the  Law  of  Trusts  ^ 

and  TniBtees.— By  HENBT  OODEFBOI,  of  linooln's  Inn.  &q.,  Bamiter.at.U« 
Joint  Author  of  "  Godefroi  and  Shortt's  Law  of  Bailway  Companies.*'    Demy  811 
1879.    PncelUU,  cloth. 
"  Is  s  work  of  frreat  atilitj  to  the  (Nrmetitioner.'*~£«v  Magasint. 

Chalmers'  Digest   of    the   Law   of  Bills  of   Exchange 

Promissory  Notes,  and  Chfqnes.  By  M.  D.  CHALMERS,  of  the  Inner  Temp 
Esq.,  Barrister-at-Law.     Demy  81*0.    1878.     Price  12«.  6<i.  cloth. 

'*A8  a  handy  bonk  of  reference  on  a  difflcolt  and  importaut  hnmoh  of  the  law,  it  Is  in 
ralaable.'* — Saturday  RevUie. 

SoBcoe'B  Digest  of  the  Law  of  Evidence  on  the  Trial  • 

Actions  at  Nisi  Prios.  FouHeenth  EdiUon.  By  JOHN  DAY,  one  of  Her  lAaieet 
Counsel,  and  MAUBICE  POWELL,  Barrister-at-Law.  Royal  12mo.  1879.  /V 
22.  cloth, 

{Bound  in  one  thick  volume  caff  or  circuitf  6«.»  or  in  two  convenient  vols,  ralf  .. 
circuity  95.  net  extra.) 

Archibald's  Forms  of  Summonses  and  Orders,  with  Notes 

for  use  at  Judges'  Chambers  and  in  the  District  Begistries.  By  W.  F.  A.  ARCHI- 
BALD, M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  RoycU  12mo.  1879.  Price 
128.  M.  cloth. 

"The  work  is  done  most  thoroughly  imd  yet  concisely.  The  practitioner  will  find  plain 
dtrectious  how  to  proceed  in  all  the  matters  connected  with  a  common  law  action.  Interpleader, 
attachment  of  debts,  mamkimus,  injunction— indeed,  the  whole  jurisdiction  of  the  common  law 
divisions,  in  the  district  registries,  and  at  Judges'  chambers."— law  Tma. 

Cordery*s  Law  Relating  to  Solicitors  of  the  Supreme  Court 

of  Judicature,  with  an  Appendix  of  Statutes  and  Bules.  By  A.CGRDERY,  of  the 
Inner  Temple,  Esq.,  Barnster-at-Law.    Demy  Bvo,    1878.     Frice  14s.  cloth, 

Dixon's  Law  of  the  FamL — ^A  Digest  of  Cases  connected 

with  the  Law  of  the  Farm,  including  the  Agrioultural  Customs  of  England  and  Walai. 
Fourth  Edition.  By  HENRT  PERKINS,  Esq.,  Barrister-at-Law.    Demy  8vo.  1879, 

Price  11.  6s.  cMh. 
*'  The  book  is  now  more  complete  and  valuable  than  ertr.**—Jiark  Lane  Bxpreu. 

Archbold's  Pleading  and  Evidence  in  Criminal  Cases.— 

With  the  Statutes,  Precedents  of  Indictments,  Ac.,  and  the  Evidence  necessary  to 
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lagisirate  for  the  Borough  of  Leeds.    Royal 

Sebastian's  Digest  of  Cases  of  Trade  Bfark,  Trade  Name, 

Trade  Secret,  Gk>odwill,  &o.,  decided  in  the  Courts  of  the  United  Kingdom,  Indi^  the 
Colonies,  and  the  United  States  of  America.  By  LEWIS  BOTD  SEBASTIAN, 
B.C.L..  M.  A.,  of  Lincoln's  Inn,  Esq.,  Barristerobt-Law,  Author  of  "The  Law  of  Trade 
Marks.*'    Dewy  8w.    1879.    Price  11.  Is.  clotK 

"  A  digest  which  will  be  of  veiy  great  value  to  all  practitianers  who  have  to  advise  on  matters 
connected  with  trade  marks.**— &M«eftor/  Journal. 

Boscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. 

^Ninth  Edition.  By  HORACE  SMITH,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.    Royall2mo.    1878.    Price  11.  Us.  id, cloth, 

Ooddard's  Treatise   on  the  Law  of  Easements, — Second 

Edition.  By  JOHN  l^TBOURN  GODDABD,  of  the  Middle  Temple,  Esq.,  Bar- 
rister-at-Law.    Demy  Svo.    1877.    Price  16t,  doth, 

"  Nowhere  has  the  subject  been  treatod  so  cxhaastivaly,  and  we  may  add,  so  BoienUOcalljr,  as 
by  Mr.  Goddard.  We  recommend  it  to  tlie  most  carefol  study  of  the  law  student,  as  woli  as  to  the 
library  of  the  Practitioner." — Law  Timei. 

Roscoe's  Admiralty  Practice— A  Treatise  on  the  Jurisdic- 
tion and  Practice  of  the  Admiralty  Division  of  the  EUgfa  Court  of  Justice,  and  on 
Appeals  therefrom.  6to.  With  an  Append  containing  Statutes,  Rules  as  to  Fees  and 
Costs,  Forms,  Precedents  of  Pleadings  and  BiUa  of  Costs.  By  B.  S.  ROSOOE,  Esq., 
Barrister-at-Law,  and  Northem  Cirauit.   Demy  Bvo,  1878.  Price  IL  doth, 

*']fr.  Boscoe  has  perliwmed  his  ta«k  weU,  supplying  in  the  bmbI  oonveniSBt  shape  a  dear  dlmsl 
of  the  law  and  practice  of  the  Admiralty  Goarts.  *— XAwpooi  Oemiar, 
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